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SUBCHAPTER H: APPLICABILITY AND GENERAL PROVISIONS

§§39.402, 39.403, 39.405, 39.409, 39.411, 39.418 - 39.420

§39.402. Applicability to Air Quality Permits and Permit Amendments.

(a) As specified in those subchapters, Subchapters H and K of this chapter (relating to
Applicability and General Provisions; and Public Notice of Air Quality Permit Applications, respectively)

apply to applications for:

(1) new air quality permits under Chapter 116, Subchapter B of this title (relating to New

Source Review Permits);

(2) anew major source or a major modification for facilities subject to the requirements
of Chapter 116, Subchapter B, Divisions 5 or 6 of this title (relating to New Source Review Permits,

Nonattainment Review Permits and Prevention of Significant Deterioration Permits);

(3) air quality permit amendments under Chapter 116, Subchapter B of this title when the

amendment involves:

(A) a change in character of emissions or release of an air contaminant not

previously authorized under the permit;



(B) a facility not affected by THSC, §382.020, where the total emissions increase
from all facilities to be authorized under the amended permit exceeds public notice de minimis levels by

being greater than any of the following levels:

(i) 50 tpy of carbon monoxide (CO);

(ii) ten tpy of sulfur dioxide (SO,);

(iii) 0.6 tons per year (tpy) of lead; or

(iv) five tpy of nitrogen oxides (NOy), volatile organic compounds
(VOC), particulate matter (PM), or any other air contaminant except carbon dioxide, water, nitrogen,

methane, ethane, hydrogen, and oxygen;

(C) a facility affected by THSC, §382.020, where the total emissions increase
from all facilities to be authorized under the amended permit exceeds significant levels for public notice

by being greater than any of the following levels:

(i) 250 tpy of CO or NOx;

(ii) 25 tpy of VOC, SO,, PM, or any other air contaminant except carbon

dioxide, water, nitrogen, methane, ethane, hydrogen, and oxygen;



(iii) a new major stationary source or major modification threshold as
defined in §116.12 of this title (relating to Nonattainment and Prevention of Significant Deterioration

Review Definitions); or

(iv) a new major stationary source or major modification threshold, as
defined in 40 Code of Federal Regulations (CFR), §52.21, under the new source review requirements of

the Federal Clean Air Act (FCAA), Part C (Prevention of Significant Deterioration); or

(D) other amendments when the executive director determines that:

(i) there is a reasonable likelihood for emissions to impact a nearby

sensitive receptor;

(ii) there is a reasonable likelihood of high nuisance potential from the

operation of the facilities;

(iii) the application involves a facility in the lowest classification under
Texas Water Code, §5.753 and §5.754 and the commission's rules in Chapter 60 of this title (relating to

Compliance History); or

(iv) there is a reasonable likelihood of significant public interest in a

proposed activity;
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(6) renewal of air quality permits under Chapter 116, Subchapter D of this title (relating

to Permit Renewals);
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§39.402. Applicability to Air Quality Permits and Permit Amendments.

(a) As specified in those subchapters, Subchapters H and K of this chapter (relating to
Applicability and General Provisions; and Public Notice of Air Quality Permit Applications, respectively)
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(1) new air quality permits under Chapter 116, Subchapter B of this title (relating to New

Source Review Permits);
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(3) air quality permit amendments under Chapter 116, Subchapter B of this title when the

amendment involves:

(A) a change in character of emissions or release of an air contaminant not

previously authorized under the permit;



(B) a facility not affected by THSC, §382.020, where the total emissions increase
from all facilities to be authorized under the amended permit exceeds public notice de minimis levels by

being greater than any of the following levels:

(i) 50 tpy of carbon monoxide (CO);

(ii) ten tpy of sulfur dioxide (SO,);

(iii) 0.6 tons per year (tpy) of lead; or

(iv) five tpy of nitrogen oxides (NOy), volatile organic compounds
(VOC), particulate matter (PM), or any other air contaminant except carbon dioxide, water, nitrogen,

methane, ethane, hydrogen, and oxygen;

(C) a facility affected by THSC, §382.020, where the total emissions increase
from all facilities to be authorized under the amended permit exceeds significant levels for public notice

by being greater than any of the following levels:

(i) 250 tpy of CO or NOx;

(ii) 25 tpy of VOC, SO,, PM, or any other air contaminant except carbon

dioxide, water, nitrogen, methane, ethane, hydrogen, and oxygen;



(iii) a new major stationary source or major modification threshold as
defined in §116.12 of this title (relating to Nonattainment and Prevention of Significant Deterioration

Review Definitions); or

(iv) a new major stationary source or major modification threshold, as
defined in 40 Code of Federal Regulations (CFR), §52.21, under the new source review requirements of

the Federal Clean Air Act (FCAA), Part C (Prevention of Significant Deterioration); or

(D) other amendments when the executive director determines that:

(i) there is a reasonable likelihood for emissions to impact a nearby

sensitive receptor;

(ii) there is a reasonable likelihood of high nuisance potential from the

operation of the facilities;

(iii) the application involves a facility in the lowest classification under
Texas Water Code, §5.753 and §5.754 and the commission's rules in Chapter 60 of this title (relating to

Compliance History); or

(iv) there is a reasonable likelihood of significant public interest in a

proposed activity;

(4) new air quality flexible permits under Chapter 116, Subchapter G of this title (relating

to Flexible Permits);
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(5) air quality permit amendments to flexible permits under Chapter 116, Subchapter G of

this title when the amendment involves:

(A) change in character of emissions or release of an air contaminant not

previously authorized under the permit;

(B) a facility not affected by THSC, §382.020, where the total emissions increase
from all facilities to be authorized under the amended permit exceeds public notice de minimis levels by

being greater than any of the following levels:

(i) 50 tpy of carbon monoxide (CO);

(ii) ten tpy of sulfur dioxide (SO,);

(111) 0.6 tons per year (tpy) of lead; or

(iv) five tpy of nitrogen oxides (NOy), volatile organic compounds

(VOCQ), particulate matter (PM), or any other air contaminant except carbon dioxide, water, nitrogen,

methane, ethane, hydrogen, and oxygen;

(C) a facility affected by THSC, §382.020, where the total emissions increase from all

facilities to be authorized under the amended permit exceeds significant levels for public notice by being

greater than any of the following levels:



(1) 250 tpy of CO or NOx;

(ii) 25 tpy of VOC, SO,, PM, or any other air contaminant except carbon

dioxide, water, nitrogen, methane, ethane, hydrogen, and oxygen;

(iii) a new major stationary source or major modification threshold as

defined in §116.12 of this title; or

(iv) a new major stationary source or major modification threshold, as
defined in 40 Code of Federal Regulations (CFR), §52.21, under the new source review requirements of

the Federal Clean Air Act (FCAA), Part C (Prevention of Significant Deterioration); or

(D) other amendments when the executive director determines that:

(i) there is a reasonable likelihood for emissions to impact a nearby

sensitive receptor;

(ii) there is a reasonable likelihood of high nuisance potential from the

operation of the facilities;

(iii) the application involves a facility in the lowest classification under

Texas Water Code, §5.753 and §5.754 and the commission's rules in Chapter 60 of this title; or

(iv) there is a reasonable likelihood of significant public interest in a

proposed activity;
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(6) renewal of air quality permits under Chapter 116, Subchapter D of this title (relating

to Permit Renewals);
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§39.405. General Notice Provisions.
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(f) Published notice. When this chapter requires notice to be published under this subsection:

-16-


bdeese
Cross-Out

bdeese
Cross-Out


(3) air quality permit applications required by Subchapters H and K of this chapter to

publish notice shall comply with the requirements of §39.603 of this title (relating to Newspaper Notice).

() Copy of application. The applicant shall make a copy of the application available for review
and copying at a public place in the county in which the facility is located or proposed to be located. If the
application is submitted with confidential information marked as confidential by the applicant, the
applicant shall indicate in the public file that there is additional information in a confidential file. The

copy of the application must comply with the following.

(1) A copy of the administratively complete application must be available for review and
copying beginning on the first day of newspaper publication of Notice of Receipt of Application and

Intent to Obtain Permit and remain available for the publications' designated comment period.

(2) A copy of the complete application (including any subsequent revisions to the
application) and executive director's preliminary decision must be available for review and copying

beginning on the first day of newspaper publication required by this section and remain available until the
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commission has taken action on the application or the commission refers issues to State Office of

Administrative Hearings; and

(3) where applicable, for air quality permit applications filed on or after the effective date
of this section, the applicant shall also make available the executive director's draft permit, preliminary
determination summary and air quality analysis for review and copying beginning on the first day of
newspaper publication required by §39.419 of this title (relating to Notice of Application and Preliminary
Decision) and remain available until the commission has taken action on the application or the

commission refers issues to State Office of Administrative Hearings.

(h) Alternative language newspaper notice.

(1) Applicability. The following are subject to this subsection:

(A) Air quality permit applications that are declared administratively complete by

the executive director on or after September 1, 1999, are subject to this éubsection; and

(2) This subsection applies whenever notice is required to be published under §39.418 or

§39.419 of this title, and either the elementary or middle school nearest to the facility or proposed facility

is required to provide a bilingual education program as required by Texas Education Code, Chapter 29,
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Subchapter B, and 19 TAC §89.1205(a) (relating to Required Bilingual Education and English as a

Second Language Programs) and one of the following conditions is met:

(A) students are enrolled in a program at that school;

(B) students from that school attend a bilingual education program at another

location; or

(C) the school that otherwise would be required to provide a bilingual education
program has been granted an exception from the requirements to provide the program as provided for in

19 TAC §89.1207(a) (relating to Exceptions and Waivers).

(3) Elementary or middle schools that offer English as a second language under 19 TAC
§89.1205(e), and are not otherwise affected by 19 TAC §89.1205(a), will not trigger the requirements of

this subsection.

(4) The notice must be published in a newspaper or publication that is published
primarily in the alternative languages in which the bilingual education program is or would have been

taught, and the notice must be in those languages.
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(6) For notice required to be published in a newspaper or publication under §39.603 of
this title, relating to air quality permits, the newspaper or publication must be of general circulation in the
municipality or county in which the facility is located or is proposed to be located, and the notice must be

published as follows.

(A) One notice must be published in the public notice section of the newspaper

and must comply with the applicable portions of §39.411 of this title (relating to Text of Public Notice).
(B) Another notice with a total size of at least six column inches, with a vertical

dimension of at least three inches and a horizontal dimension of at least two column widths, or a size of at
least 12 square inches, must be published in a prominent location elsewhere in the same issue of the
newspaper. This notice must contain the following information:

(i) permit application number;

(i1) company name;

(iii) type of facility;

(iv) description of the location of the facility; and

(v) a note that additional information is in the public notice section of the

same issue.
_20_
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(8) The requirements of this subsection are waived for each language in which no

publication exists, or if the publishers of all alternative language publications refuse to publish the notice.
If the alternative language publication is published less frequently than once a month, this notice

requirement may be waived by the executive director on a case-by-case basis.

(9) Notice under this subsection will only be required to be published within the United

States.

(10) Each alternative language publication must follow the requirements of this chapter

that are consistent with this subsection.

(11) If a waiver is received under this subsection on an air quality permit application, the
applicant shall complete a verification and submit it as required under §39.605(3) of this title (relating to
Notice to Affected Agencies). If a waiver is received under this subsection on a waste or water quality
application, the applicant shall complete a verification and submit it to the chief clerk and the executive

director.

(i) Failure to publish notice of air quality permit applicatiohs. If the chief clerk prepares a
newspaper notice that is required by Subchapters H and K of this chapter for air quality permit
applications and the applicant does not cause the notice to be published within 45 days of mailing of the

notice from the chief clerk, or, for Notice of Receipt of Application and Intent to Obtain Permit, within 30
_21_
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days after the executive director declares the application administratively complete, or fails to submit the
copies of notices or affidavit required in subsection (j) of this section, the executive director may cause

one of the following actions to occur.

(1) The chief clerk may cause the notice to be published and the applicant shall reimburse

the agency for the cost of publication.

(2) The executive director may suspend further processing or return the application. If the
application is resubmitted within six months of the date of the return of the application, it will be exempt

from any application fee requirements.

(§) Notice and affidavit for air quality permit applications. When Subchapters H and K of this
chapter require an applicant for an air quality permit action to publish notice, the applicant must file a
copy of the published notice and a publisher's affidavit with the chief clerk certifying facts that constitute
compliance with the requirement. The deadline to file a copy of the published notice which shows the
date of publication and the name of the newspaper is ten business days after the last date of publication.
The deadline to file the affidavit is 30 calendar days after the last date of publication for each notice.
Filing an affidavit certifying facts that constitute compliance with notice requirements creates a rebuttable
presumption of compliance with the requirement to publish notice. When the chief clerk publishes notice
under subsection (i) of this section, the chief clerk shall file a copy of the published notice and a

publisher's affidavit.

§39.407. Mailing Lists. {NOTE: No change to TAC, but submitting as a revision to the SIP}

-29-



The chief clerk shall maintain mailing lists of persons requesting notice of an application.
Persons, including participants in past agency permit proceedings, may request in writing to be on a
mailing list. The chief clerk may from time to time request confirmation that persons on a list wish to
remain on the list, and may delete from the list the name of any person who fails to respond to such

request.

§39.409. Deadline for Public Comment, and for Requests for Reconsideration, Contested Case

Hearing, or Notice and Comment Hearing.

Notice given under this chapter will specify any applicable deadline to file public comment
specified under §55.152 of this title (relating to Public Comment Period) and, if applicable, any deadlines
to file requests for reconsideration, contested case hearing, or notice and comment hearing. After the
deadline, final action on an application may be taken under Chapter 50 of this title (relating to Action on

Applications and Other Authorizations).

§39.411. Text of Public Notice.

(a) Applicants shall use notice text provided and approved by the agency. The executive director

may approve changes to notice text before notice being given.
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(e) When Notice of Receipt of Application and Intent to Obtain Permit by publication or by mail

is required by Subchapters H and K of this chapter for air quality permit applications, the text of the

notice must include the information in this subsection.

(1) the name and address of the agency and the telephone number of an agency contact

from whom interested persons may obtain further information;

(2) the name, address, and telephone number of the applicant and a description of the

manner in which a person may contact the applicant for further information;

(3) a brief description of the location and nature of the proposed activity;
-28-
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(4) a brief description of public comment procedures, including:

(A) a statement that the executive director will respond to:

(i) all comments regarding applications for Prevention of Significant
Deterioration and Nonattainment permits under Chapter 116, Subchapter B of this title (relating to New
Source Review Permits) and Plant-wide Applicability Limit permits under Chapter 116 of this title

(relating to Control of Air Pollution by Permits for New Construction or Modification) filed on or after

the effective date of this section;

(iii) for all other air quality permit applications, comments raising issues

that are relevant and material or otherwise significant; and

(B) a statement in the notice for any air quality permit application for which there
is an opportunity for a contested case hearing, that only disputed factual issues that are relevant and
material to the commission's decision that are raised during the comment period can be considered if a

contested case hearing is granted;

_29_
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(5) a brief description of procedures by which the public may participate in the final
permit decision and, if applicable, how to request a public meeting, contested case hearing,
reconsideration of the executive director's decision, a notice and comment hearing, or a statement that
later notice will describe procedures for public participation, printed in a font style or size that clearly
provides emphasis and distinguishes it from the remainder of the notice. Where applicable, the notice
should include a statement that a public meeting will be held by the executive director if requested by a
member of the legislature who represents the general area where the facility is to be located if there is
substantial public interest in the proposed activity when requested by any interested person for the

following applications that are filed on or after the effective date of this section:

(A) air quality permit applications subject to the requirements for Prevention of

Significant Deterioration and Nonattainment in Chapter 116, Subchapter B of this title;

(B) applications for the establishment or renewal of, or an increase in, a plant-

wide applicability limit subject to Chapter 116 of this title; and

(6) the application or permit number;

(7) if applicable, a statement that the application or requested action is subject to the
Coastal Management Program and must be consistent with the Coastal Management Program goals and

policies;
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(8) the location, at a public place in the county in which the facility is located or proposed

to be located, at which a copy of the application is available for review and copying;

(9) a description of the procedure by which a person may be placed on a mailing list in

order to receive additional information about the application;

(10) at a minimum, a listing of criteria pollutants for which authorization is sought in the
application which are regulated under national ambient air quality standards (NAAQS) or under state
standards in Chapters 111, 112, 113, 115, and 117 of this title (relating to Control of Air Pollution from
Visible Emissions and Particulate Matter, Control of Air Pollution from Sulfur Compounds, Standards of
Performance for Hazardous Air Pollutants and for Designated Facilities and Pollutants, Control of Air

Pollution from Volatile Organic Compounds, and Control of Air Pollution from Nitrogen Compounds);

(11) If notice is for any air quality permit application except those listed in paragraph
(12) of this subsection, the following information must be printed in a font style or size that clearly

provides emphasis and distinguishes it from the remainder of the notice:

(A) a statement that a person who may be affected by emissions of air
contaminants from the facility or proposed facility is entitled to request a contested case hearing from the

commission within the following specified time periods;

(i) for air quality permit applications subject to the requirements for
Prevention of Significant Deterioration and Nonattainment permits in Chapter 116, Subchapter B of this

title a statement that a request for a contested case hearing must be received by the commission by the end
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of the comment period or within 30 days after the mailing of the executive director's response to

comments;

(iii) for renewals of air quality permits that would not result in an

increase in allowable emissions and would not result in the emission of an air contaminant not previously
emitted and the application does not involve a facility for which the applicant's compliance history is in
the lowest classification under Texas Water Code, §5.753 and §5.754 and the commission's rules in
Chapter 60 of this title (relating to Compliance History), a statement that a request for a contested case
hearing must be received by the commission before the close of the 15-day comment period provided in

response to the last publication of Notice of Receipt of Application and Intent to Obtain Permit; or

(iv) for all air quality permit applications other than those in clauses (i) -
(iii) of this subparagraph, a statement that a request for a contested case hearing must be received by the
commission before the close of the 30-day comment period provided in response to the last publication of
Notice of Receipt of Application and Intent to Obtain Permit. If no hearing requests are received by the
end of the 30-day comment period following the last publication of Notice of Receipt of Application and
Intent to Obtain Permit, there is no further opportunity to request a contested case hearing. If any hearing
requests are received before the close of the 30-day comment period following the last publication of

Notice of Receipt of Application and Intent to Obtain Permit, the opportunity to file a request for a
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contested case hearing is extended to 30 days after the mailing of the executive director's response to

comments,

(B) a statement that a request for a contested case hearing must be received by

the commission;

(C) a statement that a contested case hearing request must include the requester's

location relative to the proposed facility or activity;

(D) a statement that a contested case hearing request should include a description
of how the requestor will be adversely affected by the proposed facility or activity in a manner not
common to the general public, including a description of the requestor's uses of property which may be

impacted by the proposed facility or activity;

(E) a statement that only relevant and material issues raised during the comment

period can be considered if a contested case hearing request is granted; and

(F) if notice is for air quality permit applications described in subparagraph
(A)(iv) of this paragraph, a statement that when no hearing requests are timely received the applicant shall

publish a Notice of Application and Preliminary Decision that provides an opportunity for public

comment and to request a public meeting.
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(13) notification that a person residing within 440 yards of a concrete batch plant without

enhanced controls under a standard permit adopted by the commission under Chapter 116, Subchapter F
of this title (relating to Standard Permits) is an affected person who is entitled to request a contested case

hearing;

(15) any additional information required by the executive director or needed to satisfy

federal public notice requirements.

(f) The chief clerk shall mail Notice of Application and Preliminary Decision to those listed in

§39.602 of this title (relating to Mailed Notice). When notice of application and preliminary decision by

publication or by mail is required by Subchapters H and K of this chapter for air quality permit

applications, the text of the notice must include the information in this subsection:

(1) the information required by subsection (e) of this section;

(2) a summary of the executive director's preliminary decision and whether the executive

director has prepared a draft permit;
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(3) the location, at a public place in the county with internet access in which the facility is
located or proposed to be located, at which a copy of the complete application and the executive director's

draft permit and preliminary decision are available for review and copying;

(4) a brief description of public comment procedures, including a description of the
manner in which comments regarding the executive director's draft permit and preliminary decision,
preliminary determination summary, and air quality analysis may be submitted, or a statement in the
notice for any air quality permit application for which there is an opportunity for contested case hearing,
that only relevant and material issues raised during the comment period can be considered if a contested
case hearing is granted. The public comment procedures must be printed in a font style or size that clearly

provides emphasis and distinguishes it from the remainder of the notice;

(5) the deadline to file comments or request a public meeting. The notice should include a
statement that a public meeting will be held by the executive director if requested by a member of the
legislature who represents the general area where the facility is to be located or there is substantial public
interest in the proposed activity. The notice must include a statement that the comment period will be for

at least thirty days following publication of the Notice of Application and Preliminary Decision;

(6) if the application is subject to final approval by the executive director under Chapter
50 of this title, a statement that the executive director may issue final approval of the application unless a
timely contested case hearing request or a timely request for reconsideration (if applicable) is filed with

the chief clerk after transmittal of the executive director's decision and response to public comment;
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(7) If the executive director prepares a Response to Comments as required by §55.156 of this title
(relating to Public Comment Processing), the chief clerk will make the executive director's response to

public comments available on the commission's Web site;

(8) in addition to the requirements in paragraphs (1) - (7) of this subsection, for air
quality permit applications filed on or after the effective date of this section for permits under Chapter
116, Subchapter B, Divisions 5and 6 of this title (relating to Prevention of Significant Deterioration

Review and Nonattainment Review):

(A) as applicable, the degree of increment consumption that is expected from the

source or modification;

(B) a statement that the state's air quality analysis is available for comment;

(C) the deadline to request a public meeting;

(D) a statement that the executive director will hold a public meeting at the

request of any interested person; and

(E) a statement that the executive director's draft permit and preliminary decision,
preliminary determination summary, and air quality analysis are available electronically on the
commission's Web site at the time of publication of the Notice of Application and Preliminary Decision;

and
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(g) When notice of a public meeting by publication or by mail is required by Subchapters H and

K of this chapter for air quality permit applications filed on or after the effective date of this section, the
text of the notice must include the information in this subparagraph. Air quality permit applications filed
before the effective date of this section are governed by the rules in Subchapters H and K of this chapter
as they existed immediately before the effective date of this section, and those rules are continued in

effect for that purpose.

(1) the information required by subsection (e)(1) - (3), (4)(A), (6), (8), (9), and (15) of

this section;

(2) the date, time, and place of the public meeting, and a brief description of the nature

and purpose of the meeting, including the applicable rules and procedures; and
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(3) a brief description of public comment procedures, including a description of the
manner in which comments regarding the executive director's draft permit and preliminary decision, and,
as applicable, preliminary determination summary, and air quality analysis may be submitted and a
statement in the notice for any air quality permit application for which there is an opportunity for
contested case hearing, that only relevant and material issues raised during the comment period can be

considered if a contested case hearing is granted.
(h) When notice of a contested case hearing under Chapter 80 of this title (relating to Contested

Case Hearings) by publication or by mail is required by Subchapters H and K of this chapter for air

quality permit applications, the text of the notice must include the following information:

(1) the information required by subsection (e)(1) - (3), (6), (9) and (15) of this section;

and

(2) the date, time, and place of the hearing, and a brief description of the nature and

purpose of the hearing, including the applicable rules and procedures.

§39.418. Notice of Receipt of Application and Intent to Obtain Permit.

(a) When the executive director determines that an application is administratively complete, the

chief clerk shall mail this determination concurrently with the Notice of Receipt of Application and Intent

to Obtain Permit to the applicant.
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(b) Not later than 30 days after the executive director declares an application administratively

complete:

(2) the chief clerk shall mail Notice of Receipt of Application and Intent to Obtain Permit

to those listed in §39.413 of this title (relating to Mailed Notice), and to:

(A) the state senator and representative who represent the general area in which

the facility is located or proposed to be located; and

(3) the notice must include the applicable information required by §39.411(b) of this title

(relating to Text of Public Notice).

(c) For air quality permit applications, except applications for plant-wide applicability limit
permits under Chapter 116, Subchapter C of this title (relating to Plant-Wide Applicability Limits), the
applicant shall provide notice as specified in Subchapter K of this chapter (relating to Public Notice of Air

Quality Permit Applications). Specifically, publication in the newspaper must follow the requirements
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under §39.603 of this title (relating to Newspaper Notice), sign posting must follow the requirements
under §39.604 of this title (relating to Sign-Posting), and the chief clerk shall mail notice according to
§39.602 of this title (relating to Mailed Notice). The applicant shall also follow the requirements, as

applicable, under §39.405(h) of this title.

§39.419. Notice of Application and Preliminary Decision.
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(e) For air applications the following apply.

(1) Air quality permit applications that are filed on or after the effective date of this
section, are subject to this paragraph. Applications filed before the effective date of this section are
governed by the rules as they existed immediately before the effective date of this section, and those rule
are continued in effect for that purpose. After technical review is complete for applications subject to the
requirements of requirements for Prevention of Significant Deterioration and Nonattainment permits in
Chapter 116, Subchapter B of this title (relating to New Source Review Permits), the executive director
shall file the executive director's draft permit and preliminary decision, the preliminary determination
summary and air quality analysis, with the chief clerk and the chief clerk shall post these on the
commission's Web site. Notice of Application and Preliminary Decision must be published as specified in
Subchapter K of this chapter (relating to Public Notice of Air Quality Permit Applications) and, as
applicable, under §39.405(h) of this title, unless the application is for any renewal application of an air
quality permit that would not result in an increase in allowable emissions and would not result in the
emission of an air contaminant not previously emitted and the application does not involve a facility for
which the applicant's compliance history is in the lowest classification under Texas Water Code, §5.753

and §5.754 and the commission's rules in Chapter 60 of this title (relating to Compliance History).

(2) If notice under this section is required, the chief clerk shall mail notice according to

§39.602 of this title (relating to Mailed Notice).
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§39.420. Transmittal of the Executive Director's Response to Comments and Decision.
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(c) When required by and subject to §55.156 of this title, for air quality permit applications, after

the close of the comment period, the chief clerk shall:

(1) transmit to the people listed in subsection (d) of this section the following

information:

(A) the executive director's decision;

(B) the executive director's response to public comments;

(C) instructions for requesting that the commission reconsider the executive

director's decision; and

(D) instructions, which include the statements in clause (ii) of this subparagraph,

for requesting a contested case hearing for applications:

(i) for the following types of applications:
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(D) permit applications which are subject to the requirements for
Prevention of Significant Deterioration and Nonattainment permits in Chapter 116, Subchapter B of this
title (relating to New Source Review Permits) as described in §39.402(a)(2) of this title (relating to

Applicability to Air Quality Permits and Permit Amendments);

(II) permit and permit amendment applications which are not
subject to the requirements for Prevention of Significant Deterioration and Nonattainment permits in
Chapter 116, Subchapter B of this title, and for which hearing requests were received by the end of the
30-day comment period following the final publication of Notice of Receipt of Application and Intent to

Obtain Permit, and these requests were not withdrawn as described in:

(-a-) §39.402(a)(1), (3), (11) and (12) of this title; and

(-b-) §39.402(a)(4) and (5) of this title;

(1II) applications described in §39.402(7) of this title; and

(ii) the following statements must be included:

(1) a statement that a person who may be affected by emissions

of air contaminants from the facility or proposed facility is entitled to request a contested case hearing

from the commission;

(IT) that a contested case hearing request must include the

requestor's location relative to the proposed facility or activity;
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(1IT) that a contested case hearing request should include a
description of how and why the requestor will be adversely affected by the proposed facility or activity in
a manner not common to the general public, including a description of the requestor's uses of property

which may be impacted by the proposed facility or activity;

(IV) that only relevant and material disputed issues of fact raised

during the comment period can be considered if a contested case hearing request is granted; and

(V) that a contested case hearing request may not be based on
issues raised solely in a comment withdrawn by the commenter in writing by filing a withdrawal letter

with the chief clerk prior to the filing of the Executive Director's Response to Comment; and

(2) for applications subject to the requirements of requirements for Prevention of
Significant Deterioration and Nonattainment permits in Chapter 116, Subchapter B of this title, make
available by electronic means on the commission's Web site the executive director’s draft permit and
preliminary decision, the executive director's response to public comments, and as applicable, preliminary

determination summary and air quality analysis.

(d) The following persons shall be sent the information listed in subsection (c) of this section:

(1) the applicant;

(2) any person who requested to be on the mailing list for the permit action;
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(3) any person who submitted comments during the public comment period;

(4) any person who timely filed a request for a contested case hearing;

(5) Office of the Public Interest Counsel; and

(6) Office of Public Assistance.

(e) For air quality permit applications which meet the following conditions, items listed in

subsection (¢c)(1)}C) and (D) of this section are not required to be included in the transmittals:

(1) applications for which no timely hearing request is submitted in response to the

Notice of Receipt of Application and Intent to Obtain a Permit;

(2) applications for which one or more timely hearing requests are submitted in response
to the Notice of Receipt of Application and Intent to Obtain Permit and for which this is the only
opportunity to request a hearing, and all of the requests are withdrawn before the date the preliminary

decision is issued; or

(3) the application is for any renewal application that would not result in an increase in
allowable emissions and would not result in the emission of an air contaminant not previously emitted
unless the application involves a facility for which the applicant's compliance history is in the lowest
classification under Texas Water Code, §5.753 and §5.754 and the commission's rules in Chapter 60 of

this title (relating to Compliance History).
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