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Re: Notice of Violations of the Endangered Species Act In Connection with the U.S.
Environmental Protection Agency’s Outer Continental Shelf Air Quality Permit for
the Cape Wind Energy Project

This letter is sent on behalf of the Alliance to Protect Nantucket Sound, Public Employees for
Environmental Responsibility (“PEER”), Three Bays Preservation, Cetacean Society International, Pegasus
Foundation, Californians for Renewable Energy, Lower Laguna Madre Foundation, and Barbara Durkin
and Martha Powers as private citizens. Pursuant to the citizen suit provision of the Endangered Species
Act, 16 U.S.C. § 1540(g) (“ESA”), these conservation organizations and individuals -- collectively referred
to as “the Alliance et al.” -- hereby put you on notice that the U.S. Environmental Protection Agency is in
violation of section 7 of the ESA, 16 U.S.C. § 1536, and the Act’s implementing regulations, with regard
to EPA’s Outer Continental Shelf air quality permit ("OCS permit”) for the Cape Wind Energy Project.
Accordingly, EPA should immediately take steps to bring itself into compiiance with the ESA, including by
suspending the OCS permit.

Inissuing an OCS permit for the project, EPA did not engage in any ESA section 7 consultation of
its own with either the Fish and Wildlife Service (“FWS”) or National Marine Fisheries Service (“NMFS"),
although it is indisputable that the project “may affect” a number of listed species, which is the
regulatory trigger for formal consultation. 50 C.F.R. §402.14(a). Rather, EPA has expressly “relied on”
the formal consultations conducted between the Services and the Bureau of Ocean Energy Management
{“BOEM”) and its predecessor agency, and the Biological Opinions (“BiOps”) and incidental take
statements (“ITS”) issued by FWS and NMFS resulting from thase consultations. See EPA, Fact Sheet:
Outer Continental Shelf Air Permit Approval: Cape Wind Energy Project, at 51 (Attachment A). In
explaining why it was relying on these consultation documents, EPA has stated that “NMFS and FWS
each prepared Biological Opinions” which found that the project would in fact harm various listed
species and hence included iTS’s — in the case of FWS, an {TS “focused on roseate terns and piping
plovers,” and in the case of NMFS, an ITS “focused on” various species of sea turtles. /d.

Consequently, “based on the results of these consultations,” EPA “proposed] to include a
condition within the OCS air permit requiring that, if at any time during the life of the project, either
FWS or NMFS requests that ESA consultation be re-initiated, withdraws an incidental Take Statement, or
determines that that the requirement of the ESA are not being satisfied, Cape Wind must notify EPA.”
Id. The specific condition uftimately incorporated into the OCS permit provides as follows:



Endangered Species Act: If at any time during the life of the Project, either the United
States Fish and Wildlife Service or the National Marine Fisheries Service, or a successor
agency, request that Endangered Species Act (ESA) consultation be re-initiated,
withdraws an Incidental Take Statement, or determines that the requirements of the
ESA are not being satisfied, the owner/operator shall notify EPA within five {5) calendar
days of its receipt of such request, withdrawal, or determination.

EPA, Outer Continental Shelf Air Permit issued to Cape Wind Associates, Inc. (Attachment B). The
obvious purpose of this condition was to allow EPA to take appropriate action in the event that the ESA
consultations, BiOps, and ITS’s on which EPA was relying were not longer deemed to be valid.

On March 14, 2014, however, the U.S. District Court for the District of Columbia held that both
BiOps on which EPA has relied are in fact legally defective. See Public Employees for Envt’l Resp. v.
Beaudreu, __ F.Supp. 2d __ 2014 WL 985394, at **24-26, 29-30 (D.D.C. Mar. 14, 2014). With respect to
impacts on Roseate terns and Piping plovers, the Court held that the BiOp and ITS were unlawful
because the FWS “improperly delegated to Cape Wind and to the BOEM decisions concerning certain
reasonable and prudent minimization measures” —i.e., the temporary and seasona! shutdown of the
turbines through the feathering of the rotors in order to protect ESA-listed birds that routinely move
through the project area. /d. at **24, 25. With regard to impacts on the Right whale, the Court held
that NMFS violated the ESA by failing to include any ITS for Right whales although this critically
endangered species may indeed be harmed by the projectin a number of ways. See id. at *29 (“Here,
NMFSincluded no incidental take statement for right whales, despite the fact that the whales have
traversed the Cape Wind project area and appeared along routes that will be traveled by project
vessels.”). In light of these legai vioiations, the Court remanded the respective BiOps to the Services so
that they could be brought into compliance with the ESA.

Because EPA opted to rely expressly and entirely on BOEM’s formal consultations with the
Services, and £PA chose to conduct no independent consuitation of its own, and because the
consultations and the BiOps/ITS’s on which EPA has relied have now been held by a federal court to be
conducted unlawfully, it unavoidably follows that EPA is also now in violation of its ESA section 7
obligations with respect to EPA’s approval of the OCS permit.

Accordingly, in keeping with the terms of the OCS permit, which plainly contemplates that EPA
will take appropriate action under the very circumstances that have now arisen, EPA should immediately
suspend the permit pending fulfillment of the remand of the two unlawful consultations on which EPA
has relied and a determination by the Court that those remands have been performed in a manner that
fully rectifies the violations. Moreover, because it is now abundantly clear that EPA can no longer
reasonably rely on BOEM and the Services to carry out EPA’s own consultation obligations, EPA should
become directly involved in the remanded consultations in order to ensure that the ESA’s requirements
are carried out in the manner that the Court directed.*

* For example, EPA should insist that the FWS engage in a genuinely “independent” evaluation of the feasibility of
the feathering measure urged by Service biologists and not, yet again, capitulate to undue pressure from CWA or
others. Likewise, EPA should insist that NMFS adopt an incidental take statement for Right whales that is in fully
compliance with the ESA and implementing regulations, and is based on all of the available scientific evidence
concerning the presence of, and risks posed to, Right whalesin the action area.
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Sincerely,
y r
A = Iy
Eric R. Glitzenstein

Enc.
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MMS's general conformity and NEPA analvses. Based on that review, EPA ix sansfied
that the project cmissions will not resull in air guality excoeding ambicnt air qualn"
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Please retor 1o Auachment [Lmenw from Brian Hennessey i Brendan MceCahiil daicd
June 5, 2010,

XiL ENDANGERED SPECIES ACT
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impiementing regulations at 30 CF R parr 402 EPA is required to ensure that any acuen
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an Incidental Take Statement. or determines that the requuirements of the ESA are not
being satisficd. Cape Wind must nonify FPA
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g ) United States
U’ Environmental Protection
Agency New £ngland

Outer Continental Shelf Air Permit

1ssued 1o

Cape Wind Associates, LLC
for the

Cape Wind Energy Project
Offshore Renewable Wind Energy Project

Horseshoe Shoal in Nantucket Scund

EPA Permit Number
OCS-R1-01

Pursuant 1o the provisions of Section 328 of the Clean Air Act (CAA) and the Code of Federal
Regulations (C.J.R.) Title 40, Part 55, the United States Environmenta! Pratection Agency-New
England (EPA) is proposing 1o 1ssue an Outer Continental Shelf (OCS} air quality permit to Cape
Wind Associates. LLC (Cape Wind). Cape Wind proposes to construct and operate 130 wind
turbine generators {WTGs) and other supporting equipment (The Project) in & grid patiern on or
near the Horseshoce Shoal in-Nantucket Sound off the coast of Massachusetts.

The design. construction and operation of the Project shall be subject to the attached permit
conditions and permit limitations. This permit shall be effective 30 days after the date of signature
unless (1) review is requested on the permit under 40 C.F.R. § 124,19, in which casc the permit
shall be effective when provided bv 40 C.F.R. § 124.19(1), or (2) no comments requesting a change
in the draft permit are received, in which case the permit shall be effective immediately upon
signature. The permit shall remain in effect untii 1t is surrendered 1o EPA. This permit becomes
ivalid if Cape Wind does not commence construction within 18 months afier the permit’s effective
damie. EPA may extend the 18-month period upon a satisfactory showing that an extension is
justified. This permit does not relieve the Cape Wind from the obligation i0 comply with applicable

state and federai air pol]uuon control ruies and regulations.
///75 ﬂ/
/ _/ /../

Date of signagtire /

Regiondl Administrator

Attachment B



Cape Wind Associates, LLC
Quter Continentai Shelf Air Peitnit OCS-R:-0}

Acronvms and Abbreviations

Cape Wind
C.F.R.

Cl

&0

EPA

ESA
g/hp-hr
gficw-hr
kW
NMHC
NOx

OCS

PM

The Project
WTG

Cape Wind Associates, LL.C
Code of Federal Reguiauons
Compression lgnition

Carbor Monoxide

Environmental Protection Agency
Endangered Specizs Act

Grams per horszpower-hour
Grams per kilowani-hour

Kilowatt

Non-methane hydrocarbons
Nitrogen Oxides

Quter Continental Shelfl
Particulate matter

Wind turbines and supporiing equipment
Wind Turbine Generator

to



Cape Wind Associates, LLC
Outer Continenial Shelf Air Permit OCS-R1-01

Environmental Protection Agency - New England
Outer Continental Shelf Air Permit

Cape Wind Energy Associates, LLC
Cape Wind Energy Project

Permit Terms and Conditions

I. Background for informational purposes

On December 17, 2008, Cape Wind filed an OCS air permit appiication with EPA. Cape
Wind proposes to instal) and operate 130 WTGs and other supporting equipment (The
Project) in a grid pattemn or or near the Horseshoe Shoal in Nantucket Sound. This air
permit approves Cape Wind's application and regulates the poliutants eminted from the
preconstruction, construction and operation activities of the proposed wind ensrgy
facility.

For air permitting purposes. the Project is divided into three sections thar closely track the
iifc cycle or phases of the Cape Wind project. Phase ! includes site preparation and
construction of the Project: Phase 2 includes operations, maintenance and repair of the
Project; and Phase 3 includes decommissioning and removal of the project. This pcrmit
inciudes emissicns and operational requirements appiicable (0 Phases | and 2. All peonit
requircments apply during both Phase 1 and Phase 2 except where specifically provided
otherwise. EPA is not mncluding the requirements for Phase 3 at this time,

This permit organization is different from most air permits. Typically, state and federal
air regulations define emissions that result from the construction and decommissioning of
a new source as “‘secondary emissions” that are not regulated under the air permit.
However, the definition of “*OCS source” in-section 328 of the Clean Air Act and 40 Part
C.F.R. Part 35 is broader in scope than EPA’s regulations for land-based stationary
sources. The OCS source definition requires EPA to include emissions from certain on-
site construction equipment in the air permit. The OCS regulations also require EPA to
include poliutants cmitted from vessels that service Cape Wind in the “potential
emissions” of Cape Wind.

1k. Definitions

The following definttions shall be used for the purposes of this pemmit only. Terms not
otherwise defined in this permit have the meaning assigned 10 them in the referenced
Cican Air Act provisions and EPA regulations (inctuding the Massachusetts reguiations
incarporated by reference into 40 C.F.R. Part 55).

The ownersoperaior includes Cape Wind Associales, LLC: its successor(s) in
operating the permitted project; its contractors: anc any agents or paries acing on its

tad



Cape Wind Associates, L.LC
Quter Continemal Shelf Air Permit OCS-R1-01

behalf that conduct activities regulated by this permit, including bui not iimited to
vessel. barge. and equipment operators.

Fessel has its normal meaning under the Clean Air Act. and specifically inciudes both
(1) self-propelled vessels and (2) barges or other non-self-propelled vesseis that must
be towed by unother vessel. 1t includes vessels with or without jacking systems.

Juck-up Unir means a vessel (whether self-propelied or not) that includes legs and a
lifting system that enables the vessel to lower its jegs into the szabed and elevate its
hul! to provide a stable work deck. Such a vessel is considered a Jack-up Unit at al]
times. including when 11 is not attached to the seabed.

Non-stationary Engine means any engine, including but not limited 10 a vessel
propulsion engine, that (1) is not engaged or participating in an OCS Activity. and (2)
is on a vessei that (a) is not itself an QOCS Source. but (b} 1s physically attached to an
OCS Source. While a vessel is physically attached to an OCS Source, all of its
operating engines (including propulsion engines) that are nof participating in the OCS
Source’s OCS Activities are considered Non-stationary Engines.

Nan-stationary Engine Emissions means all emissions from Non-stationary Engines
during a given peried of time.

QCS Antachment means the moment when al least three legs from a Jack-up Unit have
attached to the seaflcor.

('S Detachment means the moment when a Jack-up Unit has retracted enough of its
legs so that fewer than three legs remain attached 1o the seafloor.

OCS Activity means activity relating to the constracuion. operation or maintenance or
any other pollutant-emitting activity conducted by a vessel. or equipment on a vessel,
from the time of the vessel’s OCS Attachment to the time of the vessel's OCS
Detachment.

OCS Source means any equipment, activity. or facility, including vessels, that emits
or has the potential 1o emit any air pollutant and is or will be used to conduct an OCS
Activity as part of the permitied project. A vessel of equipment on a vessel becomes
an OCS Source each time the vessel compietes an OCS Atnachment, and ceases 10 be
an QCS Source each time the vessel completes an OCS Detachment.

OCS Source Emissions means the emissions from any-OCS Source during an OCS
Source Period.

OCS Scurce Period means each period of time from when a vessel compleies.ar OCS
Attachment to when the vessel completes an OCS Detachment.

OCS Stationary Engine means (1) any engine on an OCS Source that vperates during



Cape Wind Associates. J.LLC
Quter Continental Shel! Air Permit OCS-R1-0!

x.

XL

Generai Requirements

A. The owner/operator shall display a copy of this permit on cach Jack-up Unit.
it a rcasonahly accessible tocation as near to the subject equipment as is practical

B. After the occurrence of any violation of anv emission limstation or condition
comained herein. the owner/operator must notifv EPA New England, Office of
--1,\-1mnmcnm! Stewardship. atiention Compliance and Enforcement Chief, by
FAX at (617) 918-1810 withir 1wo business days. ang subsequentiyv in writing 1o

the address hsted in Section XVI beiow within seven calendar days.

Speciat Conditions

ko3
12

A Phase | E:Mbn‘ﬂon The owner/operator may request an extension of the Phase
I End Date. The owner/operator mus: submit any such request no iaier than 1§
months after the Phase 1 Start Date. and n that request, demonstrate the
following

1. The owner/aperator has complied with ali Phase | permit requirements;

1o

For good cause. the owner/operator requires limited additional operation
under the permit conditions appiicable to Phase 1. rather than Phase 2;

3. The owner/operator car-continug to compiy with all Phase ] permit
eguirements (inciuding the obligation o possess adequste emissions
ofiscts) during the additional period under Phase 1:

4. All requirements applicabie Lo the project outside of this permit will
continue 1o be sausfied-during the exiension.

EPA will review the owner/operator’s request and any other relevant infonination
to determine whether the request satisfies the requirements of Section X{. A 1-4; is
reasonable in light of the information in the request and all othier relevant
circumstances: anc is consistent with the CAA. ins implemenung resulanons, and
the requirements of this permit (including but not limited 10 maonitoring.
recordkeeping and reporning requirements). If EPA determines that the
owner/operator's request satisfies the preceding requirements. then EPA will, by
lenter. extend the Phase 1 End Date. All Phase 1 permit requirements, inciuding

Section I'V.R. will continue to apply unti! the exiended Phase 1 End Date,

B. Endangered Species Act: If at any time during the life of {he Project, either
the United Siates Eish and Wiidlife Service or the National Marine Fisheries
Service. or a successor.agency, request that Endangered Species Act (ESA)
consultation be rc-»mhated. withdraws an Incidental Take Staiement, or
determines that the requirements oi'the ESA aré not being satisfied, the
owner/operaior shall notify EPA within five {5) calendar. days of its receipt of

12



Cape Wind Associawes, LLLC
Curer Caominental Sneld Air Permit OCS-Ri-01

€. The owner/operator shall record the date and time of each OCS Atiachment and
cach OCS Dertachment {or each vesse) and ecach OCS Stationary Engine.
D. The owner/operator shall maintain all of the above records for five vears and shali.

upon reanest by EP AL suppiv any of the above records.

IX. Reporting and Notification Reqguirements
A. For zguipment installied with OCS Stationary Engines greater thar 2237 KW,
the ownersoperator shatl, ne later than 30 days pefore the Phase 1 Stant Date. submit

ar: initial notification including the following information:

1. Name and address of the owner or operator:

2

2. The address of the affected source:

)

. Engine infonmation. inclading make, model. engine family. seria! number.
madel vear. maximum enginc power. and engine displacement; and

4. Emission control equipment.

B. ‘The owneroperator shali submit all notifications and reporns requirec by this
nermit to the address histed it Secvon X'VI below,

€. The owner/operator shall submit to EPA New England semi-amnual reports
pestmarked by lanuary 30" and July 30¥ of cack: vear. Each semi-annuai report
shall comair a spreadsheet of all records required under Section VI, and records
oi (1) ali emission linii or ether permit condition violations, (2) all equipment
faitures or malfuncuons. and (3) all corrective actions.

D. The owner/operator shall notifv EPA at jcast 24 monihs before inttiating any
decommissioning acuvites, and scek an applicabiiity determination or revised
permitt for decommissioning activiiies at that time, based on then-applicable
cissions estimates and regulatory requirements.
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