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GENT

MORE STRIN-GENT

BROADER IN SCOPE

PART 261 IDENTIFICATION AND LISTING OF HAZARDOUS WASTE

Revise to read as follows:  Comparable fuels, emission-comparable fuels, or comparable syngas fuels that meet the requirements of § 261.38.
261.4(a)(16)






Revise section and title as follows: Exclusion of comparable fuel, emission-comparable fuel, and syngas fuel.
261.38 title






Specifications for excluded fuels.  Materials that meet the specifications for comparable fuel, emission-comparable fuel, or syngas fuel under paragraphs (a)(1), (a)(2), or (a)(3) of this section, respectively, and the other requirements of this section, are not solid wastes.
261.38(a)






Comparable fuel specifications
261.38(a)(1)






Physical specifications
261.38(a)(1)(i)





 
Heating value.  The heating value must exceed 5,000 BTU/lbs. (11,500 J/g).
261.38(a)(1)(i)(A)






Viscosity.  The viscosity must not exceed: 50 cs, as-fired.
261.38(a)(1)(i)(B)






Constituent specifications. For compounds listed in Table 1 to this section, the specification levels and, where non-detect is the specification, minimum required detection limits are:  (see Table 1 of this section).
261.38(a)(1)(ii)






Emission-comparable fuel specifications—The specifications shall be met as-generated.
261.38(a)(2)






Physical specifications
261.38(a)(2)(i)






Heating value.  The heating value must be 8,000 BTU/lbs (18,400 J/g) or greater.
261.38(a)(2)(i)(A)






Viscosity.  The viscosity must not exceed 50 cs.
261.38(a)(2)(i)(B)






Constituent specifications
261.38(a)(2)(ii)






Except as provided by paragraph (a)(2)(ii)(B) of this section, for compounds listed in Table 1 of this section the specification levels and, where nondetect is the specification, minimum required detection limits, are:  (see Table 1 of this section).
261.38(a)(2)(ii)(A)






Specifications not applicable.  The specification levels in Table 1 to this section do not apply for the following hydrocarbons and oxygenates under the special conditions provided under this section for emission-comparable fuel:
261.38(a)(2)(ii)(B)






See list 63 FR 77998.
261.38(a)(2)(ii)(B) (1)-(37)






Synthesis gas fuel specifications. —Synthesis gas fuel (i.e., syngas fuel) that is generated from hazardous waste must:
261.38(a)(3)






Have a minimum Btu value of 100 Btu/Scf;
261.38(a)(3)(i)






Contain less than 1 ppmv of total halogen;
261.38(a)(3)(ii)






Contain less than 300 ppmv of total nitrogen other than diatomic nitrogen (N2);
261.38(a)(3)(iii)






Contain less than 200 ppmv of hydrogen sulfide; and
261.38(a)(3)(iv)






Contain less than 1 ppmv of each hazardous constituent in the target list of appendix VIII constituents of this part.
261.38(a)(3)(v)






Blending to meet the specifications
261.38(a)(4)






Comparable fuel.  
261.38(a)(4)(i)






Hazardous waste shall not be blended to meet the comparable fuel specification under paragraph (a)(1) of this section, except as provided by paragraph (a)(4)(i)(B) of this section:
261.38(a)(4)(i)(A)






Blending to meet the viscosity specification.  A hazardous waste blended to meet the viscosity specification for comparable fuel shall:
261.38(a)(4)(i)(B)






As generated and prior to any blending, manipulation, or processing, meet the constituent and heating value specifications of paragraphs (a)(1)(i)(A) and (a)(1)(ii) of this section;
261.38(a)(4)(i)(B)(1)






Be blended at a facility that is subject to the applicable requirements of parts 264 and 265, or §262.34 of this chapter; and
261.38(a)(4)(i)(B)(2)






Not violate the dilution prohibition of paragraph (a)(7) of this section.
261.38(a)(4)(i)(B)(3)






Emission-comparable fuel.  Hazardous waste shall not be treated by blending or other means to meet the emission-comparable fuel specifications under paragraph (a)(2) of this section.  Emission-comparable fuel must meet those specifications as-generated by the original generator of the material.  Emission-comparable fuel that has met the specifications under paragraph (a)(2) of this section as-generated, and that is subsequently commingled with other materials, must continue to meet the specifications.
261.38(a)(4)(ii)






Treatment to meet the comparable fuel specifications.
261.38(a)(5)






A hazardous waste may be treated to meet the specifications for comparable fuel under paragraph (a)(1) of this section provided the treatment:
261.38(a)(5)(i)






Destroys or removes the constituent listed in the specification or raises the heating value by removing or destroying hazardous constituents or materials;
261.38(a)(5)(i)(A)






Is performed at a facility that is subject to the applicable requirements of parts 264 and 265, or §262.34 of this chapter; and
261.38(a)(5)(i)(B)






Does not violate the dilution prohibition of paragraph (a)(7) of this section.
261.38(a)(5)(i)(C)






Residuals resulting from the treatment of a hazardous waste listed in subpart D of this part to generate a comparable fuel remain a hazardous waste.
261.38(a)(5)(ii)






Generation of a syngas fuel.
261.38(a)(6)






A syngas fuel can be generated from the processing of hazardous wastes to meet the exclusion specifications of paragraph (a)(3) of this section provided the processing:
261.38(a)(6)(i)






Destroys or removes the constituent listed in the specification or raises the heating value by removing or destroying constituents or materials;
261.38(a)(6)(i)(A)






Is performed at a facility that is subject to the applicable requirements of parts 264 and 265, or §262.34 of this chapter or is an exempt recycling unit pursuant to §261.6(c); and
261.38(a)(6)(i)(B)






Does not violate the dilution prohibition of paragraph (a)(7) of this section.
261.38(a)(6)(i)(C)






Residuals resulting from the treatment of a hazardous waste listed in subpart D of this part to generate a syngas fuel remain a hazardous waste.
261.38(a)(6)(ii)






Dilution prohibition for comparable fuel, emission-comparable fuel, and syngas fuel.
261.38(a)(7)






Comparable fuel and syngas fuel.  No generator, transporter, handler, or owner or operator of a treatment, storage, or disposal facility shall in any way dilute a hazardous waste to meet the specifications of paragraphs (a)(1)(i)(A) or (a)(1)(ii) of this section for comparable fuel or paragraph (a)(3) of this section for syngas.
261.38(a)(7)(i)






Emission-comparable fuel.  Emission-comparable fuel shall not be generated by means of dilution
261.38(a)(7)(ii)






Implementation
261.38(b)






General.
261.38(b)(1)






Materials that meet the specifications provided by paragraph (a) of this section for comparable fuel, emission-comparable fuel, or syngas fuel are excluded from the definition of solid waste provided that the conditions under this section are met.  For purposes of this section, such materials are called excluded fuel, and the person claiming and qualifying for the exclusion is called the excluded fuel generator and the person burning the excluded fuel is called the excluded fuel burner.
261.38(b)(1)(i)






The person who generates the excluded fuel must claim the exclusion by compliance with the conditions of this section and keep records necessary to document compliance with those conditions.
261.38(b)(1)(ii)






Notices
261.38(b)(2)






Notices to state RCRA and CAA Directors in authorized states or regional RCRA and CAA Directors in unauthorized states.  
261.38(b)(2)(i)





 All five subprovisions of 261.38(b)(2)(i)(A) should have an italicized end citation, which does not appear in the FRN.
The generator must submit a one-time notice, except as provided by paragraph (b)(2)(i)(C) of this section, to the Regional or State RCRA and CAA Directors, in whose jurisdiction the exclusion is being claimed and where the excluded fuel will be burned, certifying compliance with the conditions of the exclusion and providing the following documentation:
261.38(b)(2)(i)(A)






The name, address, and RCRA ID number of the person/facility claiming the exclusion;
261.38(b)(2)(i)(A)(1)






The applicable EPA Hazardous Waste Codes that would otherwise apply to the excluded fuel;
261.38(b)(2)(i)(A)(2)






The name and address of the units meeting the requirements of paragraphs (b)(3) and (c) of this section, that will burn the excluded fuel;
261.38(b)(2)(i)(A)(3)






An estimate of the average and maximum monthly and annual quantity of material for which an exclusion would be claimed, except as provided by paragraph (b)(2)(i)(D) of this section; and
261.38(b)(2)(i)(A)(4)






The following statement, which shall be signed and submitted by the person claiming the exclusion or his authorized representative:
STATEMENT
261.38(b)(2)(i)(A)(5)





 Both subprovisions of 261.38(b)(2)(i)(B) should have an italicized end citation, which does not appear in the FRN.
Generators of emission-comparable fuel must also include in the notices:
261.38(b)(2)(i)(B)






An estimate of the annual quantity of each material for which an emission-comparable fuel exclusion would be claimed; and
261.38(b)(2)(i)(B)(1)






An estimate of the maximum concentration of each compound in Table 2 to this section in each emission-comparable fuel stream for which the fuel exceeds the comparable fuel specifications for those compounds in Table 1 to this section.
261.38(b)(2)(i)(B)(2)






If there is a substantive change in the information provided in the notice required under this paragraph, the generator must submit a revised notification.
261.38(b)(2)(i)(C)






Comparable fuel and syngas fuel generators must include an estimate of the average and maximum monthly and annual quantity of material for which an exclusion would be claimed only in notices submitted after [INSERT DATE OF PUBLICATION IN THE FEDERAL REGISTER] for newly excluded comparable fuel or syngas fuel or for revised notices as required by paragraph (b)(2)(i)(C) of this section.
261.38(b)(2)(i)(D)






Public notice. Prior to burning an excluded fuel, the burner must publish in a major newspaper of general circulation local to the site where the fuel will be burned, a notice entitled “Notification of Burning a Fuel Excluded Under the Resource Conservation and Recovery Act” and containing the following information:
261.38(b)(2)(ii)






Name, address, and RCRA ID number of the generating facility(ies);
261.38(b)(2)(ii)(A)






Name and address of the burner and identification of the unit(s) that will burn the excluded fuel;
261.38(b)(2)(ii)(B)






A brief, general description of the manufacturing, treatment, or other process generating the excluded fuel;
261.38(b)(2)(ii)(C)






An estimate of the average and maximum monthly and annual quantity of the excluded fuel to be burned; and
261.38(b)(2)(ii)(D)






Name and mailing address of the Regional or State Directors to whom the generator submitted a claim for the exclusion.
261.38(b)(2)(ii)(E)






Burning.  
261.38(b)(3)






Comparable fuel and syngas fuel.  The exclusion for fuels meeting the specifications under paragraphs (a)(1) or (a)(3) of this section applies only if the fuel is burned in the following units that also shall be subject to Federal/State/local air emission requirements, including all applicable requirements implementing section 112 of the Clean Air Act:
261.38(b)(3)(i)






Industrial furnaces as defined in §260.10 of this chapter;
261.38(b)(3)(i)(A)






Boilers, as defined in §260.10 of this chapter, that are further defined as follows:
261.38(b)(3)(i)(B)






Industrial boilers located on the site of a facility engaged in a manufacturing process where substances are transformed into new products, including the component parts of products, by mechanical or chemical processes; or
261.38(b)(3)(i)(B)(1)






Utility boilers used to produce electric power, steam, heated or cooled air, or other gases or fluids for sale;
261.38(b)(3)(i)(B)(2)






Hazardous waste incinerators subject to regulation under subpart O of parts 264 or 265 of this chapter or applicable CAA MACT standards.
261.38(b)(3)(i)(C)






Gas turbines used to produce electric power, steam, heated or cooled air, or other gases or fluids for sale.
261.38(b)(3)(i)(D)






Emission-comparable fuel.  The exclusion for fuel meeting the specifications under paragraph (a)(2) of this section applies only if the fuel is burned under the conditions provided by paragraph (c) of this section.
261.38(b)(3)(ii)






Fuel analysis plan for generators.  The generator of an excluded fuel shall develop and follow a written fuel analysis plan which describes the procedures for sampling and analysis of the material to be excluded.  The plan shall be followed and retained at the site of the generator claiming the exclusion.
261.38(b)(4)






At a minimum, the plan must specify:
261.38(b)(4)(i)






The parameters for which each excluded fuel will be analyzed and the rationale for the selection of those parameters;
261.38(b)(4)(i)(A)






The test methods which will be used to test for these parameters;
261.38(b)(4)(i)(B)






The sampling method which will be used to obtain a representative sample of the excluded fuel to be analyzed;
261.38(b)(4)(i)(C)






The frequency with which the initial analysis of the excluded fuel will be reviewed or repeated to ensure that the analysis is accurate and up to date; and
261.38(b)(4)(i)(D)






If process knowledge is used in the determination, any information prepared by the generator in making such determination.
261.38(b)(4)(i)(E)






For each analysis, the generator shall document the following:
261.38(b)(4)(ii)






The dates and times that samples were obtained, and the dates the samples were analyzed;
261.38(b)(4)(ii)(A)






names and qualifications of the person(s) who obtained the samples;
261.38(b)(4)(ii)(B)






A description of the temporal and spatial locations of the samples;
261.38(b)(4)(ii)(C)






The name and address of the laboratory facility at which analyses of the samples were performed;
261.38(b)(4)(ii)(D)






A description of the analytical methods used, including any clean-up and sample preparation methods;
261.38(b)(4)(ii)(E)






All quantitation limits achieved and all other quality control results for the analysis (including method blanks, duplicate analyses, matrix spikes, etc.), laboratory quality assurance data, and the description of any deviations from analytical methods written in the plan or from any other activity written in the plan which occurred;
261.38(b)(4)(ii)(F)






All laboratory results demonstrating whether the exclusion specifications have been met; and
261.38(b)(4)(ii)(G)






All laboratory documentation that support the analytical results, unless a contract between the claimant and the laboratory provides for the documentation to be maintained by the laboratory for the period specified in paragraph (b)(9) of this section and also provides for the availability of the documentation to the claimant upon request.
261.38(b)(4)(ii)(H)






Syngas fuel generators shall submit for approval, prior to performing sampling, analysis, or any management of an excluded syngas fuel, a fuel analysis plan containing the elements of paragraph (b)(4)(i) of this section to the appropriate regulatory authority.  The approval of fuel analysis plans must be stated in writing and received by the facility prior to sampling and analysis to demonstrate the exclusion of a syngas.  The approval of the fuel analysis plan may contain such provisions and conditions as the regulatory authority deems appropriate.
261.38(b)(4)(iii)






Analysis plans for burners of emission-comparable fuel.  An emission-comparable fuel burner is subject to the fuel analysis plan requirements under paragraph (b)(4) of this section to determine, for each fuel fed to the boiler when burning emission-comparable fuel, the as-fired heating value and the as-fired concentration of each compound listed in paragraph (a)(2)(ii)(B) of this section, except for fuels under the situations described below:
261.38(b)(5)






Coal or fuel oil used as primary fuels, when the burner uses the heating values and compound concentrations for these fuels provided in paragraph (c)(2)(ii)(C) of this section and Tables 3 and 4 to §261.38;
261.38(b)(5)(i)






Emission-comparable fuel, when the burner receives documentation of this information from the generator for each shipment of emission-comparable fuel, provided that the emission-comparable fuel is not blended with other fuels before firing to the burner.
261.38(b)(5)(ii)






Emission-comparable fuel, when the burner receives documentation of this information from the generator for each shipment of emission-comparable fuel, and the emission-comparable fuel is blended with other fuels before firing to the burner, provided that:
261.38(b)(5)(iii)






The burner has determined the heating value of the other fuels and the concentration of each compound listed in paragraph (a)(2)(ii)(B) of this section for the other fuels; and;
261.38(b)(5)(iii)(A)






The burner determines by calculation the as-fired heating value of the blended emission-comparable fuel and the as-fired concentration of each compound listed in paragraph (a)(2)(ii)(B) of this section of the blended emission-comparable fuel.
261.38(b)(5)(iii)(B)






Excluded fuel sampling and analysis.  See Note to Paragraph.
261.38(b)(6)






General.  For comparable fuel, emission-comparable fuel, and syngas for which an exclusion is claimed under the specifications provided by paragraphs (a)(1), (a)(2), or (a)(3) of this section, the generator of the material must test for all the constituents in appendix VIII to this part, except those that the generator determines, based on testing or knowledge, should not be present in the fuel.  The generator is required to document the basis of each determination that a constituent with an applicable specification should not be present.  The generator may not determine that any of the following categories of constituents with a specification in Table 1 to this section should not be present:
261.38(b)(6)(i)






A constituent that triggered the toxicity characteristic for the constituents that were the basis for listing the hazardous secondary material as a hazardous waste, or constituents for which there is a treatment standard for the waste code in 40 CFR 268.40;
261.38(b)(6)(i)(A)






A constituent detected in previous analysis of the material;
261.38(b)(6)(i)(B)






Constituents introduced into the process that generates the material; or Constituents that are byproducts or side reactions to the process that generates the material. 
261.38(b)(6)(i)(C)






Constituents that are byproducts or side reactions to the process that generates the material.
261.38(b)(6)(i)(D)






Use of process knowledge.
261.38(b)(6)(ii)






Comparable fuel and syngas.  For each material for which the comparable fuel or syngas exclusion is claimed where the generator of the excluded fuel is not the original generator of the hazardous waste, the generator of the excluded fuel may not use process knowledge pursuant to paragraph (b)(6)(i) of this section and must test to determine that all of the constituent specifications of paragraphs (a)(1) and (a)(3) of this section, as applicable, have been met.
261.38(b)(6)(ii)(A)






Emission-comparable fuel.  Emission-comparable fuel must meet the specifications for exclusion as-generated.  Thus, the generator may use process knowledge to determine that compounds listed in Appendix VIII to this part are not present in the emission-comparable fuel.
261.38(b)(6)(ii)(B)






The excluded fuel generator may use any reliable analytical method to demonstrate that no constituent of concern is present at concentrations above the specification levels.  It is the responsibility of the generator to ensure that the sampling and analysis are unbiased, precise, and representative of the excluded fuel.  For the fuel to be eligible for exclusion, a generator must demonstrate that:
261.38(b)(6)(iii)






The 95% upper confidence limit of the mean concentration for each constituent of concern is not above the specification level; and
261.38(b)(6)(iii)(A)






The analyses could have detected the presence of the constituent at or below the specification level.
261.38(b)(6)(iii)(B)






Nothing in this paragraph preempts, overrides or otherwise negates the provision in §262.11 of this chapter, which requires any person who generates a solid waste to determine if that waste is a hazardous waste.
261.38(b)(6)(iv)






In an enforcement action, the burden of proof to establish conformance with the exclusion specification shall be on the generator claiming the exclusion.
261.38(b)(6)(v)






The generator must conduct sampling and analysis in accordance with the fuel analysis plan developed under paragraph (b)(4) of this section.
261.38(b)(6)(vi)






Viscosity condition for comparable fuel.
261.38(b)(6)(vii)






Excluded comparable fuel that has not been blended to meet the kinematic viscosity specification shall be analyzed as-generated.
261.38(b)(6)(vii)(A)






If hazardous waste is blended to meet the kinematic viscosity specification for comparable fuel, the generator shall:
261.38(b)(6)(vii)(B)






Analyze the hazardous waste as-generated to ensure that it meets the constituent and heating value specifications of paragraph (a)(1) of this section; and
261.38(b)(6)(vii)(B)(1)






After blending, analyze the fuel again to ensure that the blended fuel meets all comparable fuel specifications.
261.38(b)(6)(vii)(B)(2)






Excluded fuel must be re-tested, at a minimum, annually and must be retested after a process change that could change its chemical or physical properties in a manner than may affect conformance with the specifications.
261.38(b)(6)(viii)






An emission-comparable fuel burner must determine, for each fuel fired to the burner, the as-fired heating value of the emission-comparable fuel and the as-fired concentration of each compound listed in paragraph (a)(2)(ii)(B) of this section using information provided by the generator, information provided by paragraph (c)(2)(ii)(C) of this section and Tables 3 and 4 to this section, by sampling and analysis, or by calculation when emission-comparable fuel is commingled with other fuels and the heating value of the emission comparable fuel and the concentration of each compound listed in paragraph (a)(2)(ii)(B) of this section is known for the fuels prior to commingling.
261.38(b)(6)(ix)






Speculative accumulation.  Excluded fuel must not be accumulated speculatively, as defined in §261.1(c)(8).
261.38(b)(7)






Operating record.  The generator must maintain an operating record on site containing the following information:
261.38(b)(8)






All information required to be submitted to the implementing authority as part of the notification of the claim:
261.38(b)(8)(i)






The owner/operator name, address, and RCRA ID number of the person claiming the exclusion;
261.38(b)(8)(i)(A)






For each excluded fuel, the EPA Hazardous Waste Codes that would be applicable if the material were discarded; and
261.38(b)(8)(i)(B)






The certification signed by the person claiming the exclusion or his authorized representative.
261.38(b)(8)(i)(C)






A brief description of the process that generated the excluded fuel.  If the comparable fuel generator is not the generator of the original hazardous waste, provide a brief description of the process that generated the hazardous waste;
261.38(b)(8)(ii)






The monthly and annual quantities of each fuel claimed to be excluded;
261.38(b)(8)(iii)






Documentation for any claim that a constituent is not present in the excluded fuel as required under paragraph (b)(6) of this section;
261.38(b)(8)(iv)






The results of all analyses and all detection limits achieved as required under paragraph (b)(4) of this section;
261.38(b)(8)(v)






If the comparable fuel was generated through treatment or blending, documentation of compliance with the applicable provisions of paragraphs (a)(4) and (a)(5) of this section;
261.38(b)(8)(vi)






If the excluded fuel is to be shipped off-site, a certification from the burner as required under paragraph (b)(10) of this section;
261.38(b)(8)(vii)






The fuel analysis plan and documentation of all sampling and analysis results as required by paragraph (b)(4) of this section; and
261.38(b)(8)(viii)






If the generator ships excluded fuel off-site for burning, the generator must retain for each shipment the following information on-site:
261.38(b)(8)(ix)






The name and address of the facility receiving the excluded fuel for burning;
261.38(b)(8)(ix)(A)






The quantity of excluded fuel shipped and delivered;
261.38(b)(8)(ix)(B)






The date of shipment or delivery;
261.38(b)(8)(ix)(C)






A cross-reference to the record of excluded fuel analysis or other information used to make the determination that the excluded fuel meets the specifications as required under paragraph (b)(4) of this section; and
261.38(b)(8)(ix)(D)






A one-time certification by the burner as required under paragraph (b)(10) of this section.
261.38(b)(8)(ix)(E)






Records retention.  Records must be maintained for a period of three years.  
261.38(b)(9)






Burner certification to the generator
261.38(b)(10)






Comparable fuel and syngas fuel.  Prior to submitting a notification to the State and Regional Directors, a generator of comparable fuel or syngas fuel excluded under paragraphs (a)(1) or (a)(3) of this section who intends to ship the excluded fuel off-site for burning must obtain a one-time written, signed statement from the burner:
261.38(b)(10)(i)






Certifying that the excluded fuel will only be burned in an industrial furnace, industrial boiler, utility boiler, or hazardous waste incinerator, as required under paragraph (b)(3) of this section;
261.38(b)(10)(i)(A)






Identifying the name and address of the facility that will burn the excluded fuel; and
261.38(b)(10)(i)(B)






Certifying that the state in which the burner is located is authorized to exclude wastes as excluded fuel under the provisions of this section.
261.38(b)(10)(i)(C)






Emission-comparable fuel.  Prior to submitting a notification to the State and Regional Directors, a generator of emission-comparable fuel who intends to ship the excluded fuel off-site for burning must obtain a one-time written, signed statement from the burner:
261.38(b)(10)(ii)






Certifying that the excluded fuel will be stored under the conditions of paragraphs (c)(1) or (e) of this section and burned under the conditions of paragraph (c)(2) of this section, and that the burner will comply with the notification, reporting, and recordkeeping conditions of paragraph (c)(5) of this section;
261.38(b)(10)(ii)(A)






Identifying the name and address of the facility that will burn the excluded fuel; and
261.38(b)(10)(ii)(B)






Certifying that the state in which the burner is located is authorized to exclude wastes as excluded fuel under the provisions of this section.
261.38(b)(10)(ii)(C)






Ineligible waste codes.  Wastes that are listed as hazardous waste because of the presence of dioxins or furans, as set out in appendix VII of this part, are not eligible for these exclusions, and any fuel produced from or otherwise containing these wastes remains a hazardous waste subject to full RCRA hazardous waste management requirements.
261.38(b)(11)






Regulatory status of boiler residues.  Burning excluded fuel that was otherwise a hazardous waste listed under §§261.31 through 261.33 does not subject boiler residues, including bottom ash and emission control residues, to regulation as derived-from hazardous wastes.
261.38(b)(12)






Residues in containers and tank systems upon cessation of operations.  Liquid and accumulated solid residues that remain in a container or tank system for more than 90 days after the container or tank system ceases to be operated for storage or transport of excluded fuel product are subject to regulation under parts 262 through 265, 268, 270, 271, and 124 of this chapter.
261.38(b)(13)






Liquid and accumulated solid residues that remain in a container or tank system for more than 90 days after the container or tank system ceases to be operated for storage or transport of excluded fuel product are subject to regulation under parts 262 through 265, 268, 270, 271, and 124 of this chapter.
261.38(b)(13)(i)






Liquid and accumulated solid residues that are removed from a container or tank system after the container or tank system ceases to be operated for storage or transport of excluded fuel product are solid wastes subject to regulation as hazardous waste if the waste exhibits a characteristic of hazardous waste under §§261.21 through 261.24 or if the fuel were otherwise a hazardous waste listed under §§261.31 through 261.33 when the exclusion was claimed.
261.38(b)(13)(ii)






Liquid and accumulated solid residues that are removed from a container or tank system and which do not meet the specifications for exclusion under paragraphs (a)(1) or (a)(2) of this section are solid wastes subject to regulation as hazardous waste if:
261.38(b)(13)(iii)






The waste exhibits a characteristic of hazardous waste under §§261.21 through 261.24; or
261.38(b)(13)(iii)(A)






If the fuel were otherwise a hazardous waste listed under §§261.31 through 261.33.  The hazardous waste code for the listed waste applies to these liquid and accumulated solid resides.
261.38(b)(13)(iii)(B)






Waiver of RCRA Closure Requirements.  Interim status and permitted storage and combustion units, and generator storage units exempt from the permit requirements under §262.34 of this chapter, are not subject to the closure requirements of 40 CFR Parts 264, 265, and 267 provided that the storage and combustion unit has been used to manage only hazardous waste that is subsequently excluded under the conditions of this section, and that afterward will be used only to manage fuel excluded under this section.
261.38(b)(14)






Spills and leaks.
261.38(b)(15)






Excluded fuel that is spilled or leaked and that therefore no longer meets the conditions of the exclusion is discarded and must be managed as a hazardous waste if it exhibits a characteristic of hazardous waste under §§261.21 through 261.24 or if the fuel were otherwise a hazardous waste listed in §§261.31 through 261.33.
261.38(b)(15)(i)






For excluded fuel that would have otherwise been a hazardous waste listed in §§261.31 through 261.33 and which is spilled or leaked, the hazardous waste code for the listed waste applies to the spilled or leaked material.
261.38(b)(15)(ii)






Nothing in this section preempts, overrides, or otherwise negates the provisions in CERCLA Section 103, which establish reporting obligations for releases of hazardous substances, or the Department of Transportation requirements for hazardous materials in 49 CFR parts 171 through 180.
261.38(b)(16)






Special conditions for emission-comparable fuel.  The following additional conditions apply to emission-comparable fuel—fuel that meets the specifications under paragraph (a)(2) of this section.
261.38(c)






Storage.  
261.38(c)(1)






General.  Emission-comparable fuel may be stored in a container or tank under the conditions of paragraphs (c)(1)(iii) through (c)(1)(viii) of this section, or alternative conditions under paragraph (e) of this section.
261.38(c)(1)(i)






Prohibition on underground storage.  Emission-comparable fuel shall not be stored in an underground tank.  An underground tank is a tank the volume of which (including the volume of underground pipes connecting thereto) is 10 percent or more beneath the surface of the ground.
261.38(c)(1)(ii)






Spill prevention, control, and countermeasures (SPCC) requirements.  Emission-comparable fuel storage tanks and containers with a capacity equal to or greater than 0.1 m3 (26 gallons) are subject to the following Spill Prevention, Control, and Countermeasures (SPCC) requirements adopted from 40 CFR Part 112.  To satisfy the adopted conditions, you must substitute the term “emission-comparable fuel” for the term “oil,” and by substituting the term “release of emission-comparable fuel to the environment” for the term “discharge as described in §112.1(b).”
261.38(c)(1)(iii)






Section 112.2, Definitions.  These definitions apply to the adopted SPCC requirements under paragraphs (c)(1)(iii)(B) through (c)(1)(iii)(D) of this section.
261.38(c)(1)(iii)(A)






Sections 112.3(d) and 112.3(e) of this chapter, Requirement to Prepare and Implement a Spill Prevention, Control, and Countermeasure Plan.
261.38(c)(1)(iii)(B)






You must prepare a SPCC Plan in writing, and in accordance with the adopted provisions of §§112.7 and 112.8 of this chapter;
261.38(c)(1)(iii)(B)(1)






The SPCC Plan must be reviewed and certified according to the provisions of §112.3(d) of this chapter and must be made available to the Regional Administrator according to the provisions of §112.3(e) of this chapter;
261.38(c)(1)(iii)(B)(2)






You must amend your SPCC Plan as directed by the Regional Administrator upon a finding that amendment is necessary to prevent and contain releases of emission-comparable fuel from your facility.  You must implement the amended SPCC Plan as soon as possible, but not later than six months after you amend your SPCC Plan, unless the Regional Administrator specifies another date;
261.38(c)(1)(iii)(B)(3)






Sections 112.5(a) and 112.5(b) of this chapter, Amendment of Spill Prevention, Control, and Countermeasures Plan by Owners or Operators.
261.38(c)(1)(iii)(C)






You must comply with the provisions of §112.5(a) and (b) of this chapter by substituting the term “release of emission-comparable fuel to the environment” for the term “discharge as described in §112.1(b);”
261.38(c)(1)(iii)(C)(1)






You must have a Professional Engineer certify any technical amendment to your Plan in accordance with §112.3(d) of this chapter.
261.38(c)(1)(iii)(C)(2)






Section 112.7 of this chapter, General Requirements for Spill Prevention, Control, and Countermeasure Plans.
261.38(c)(1)(iii)(D)






You must comply with the requirements of §112.7, except for paragraphs (a)(2), (c), (d), and (k) of that section.
261.38(c)(1)(iii)(D)(1)






Your Plan may deviate from the requirements §112.7 (g),(h)(2),(h)(3)and (i), and the adopted provisions of §112.8, where applicable to a specific facility, if you provide equivalent protection by some other means of spill prevention, control, or countermeasure.  Where your Plan does not conform to the applicable requirements in §112.7 (g), (h)(2), (h)(3) and (i) and the adopted provisions of §112.8 of this chapter, you must state the reasons for nonconformance in your Plan and describe in detail alternate methods and how you will achieve equivalent environmental protection.  If the Regional Administrator determines that the measures described in your Plan do not provide equivalent environmental protection, he may require that you amend your Plan.
261.38(c)(1)(iii)(D)(2)






Section 112.8 of this chapter, Spill Prevention, Control, and Countermeasure Plan Requirements for Onshore Facilities, except for paragraph (b) of this section (facility drainage), paragraph (c)(2) of this section (secondary containment for bulk storage containers), paragraph (c)(4) of this section (protection of completely buried storage tanks), and paragraph (c)(11) of this section (secondary containment for mobile containers), with the following revisions:
261.38(c)(1)(iii)(E)






You must inspect at least weekly areas where portable containers are stored to look for leaking containers and for deterioration of containers and the containment system caused by corrosion or other factors.
261.38(c)(1)(iii)(E)(1)






Section 112.8(d)(1) of this chapter applies to all buried piping irrespective of the installation or replacement date.
261.38(c)(1)(iii)(E)(2)






Containment and detection of releases
261.38(c)(1)(iv)






Tanks.  To prevent the release of emission comparable fuel or hazardous constituents to the environment, you must provide secondary containment for emission-comparable fuel tank systems as prescribed by the following requirements adopted from §264.193 of this chapter.  To satisfy the adopted conditions, you must substitute the term “emission-comparable fuel” for the term “waste,” and substitute the term “document in the record” for the term “demonstrate to the Regional Administrator.”
261.38(c)(1)(iv)(A)






Section 264.193(b) of this chapter, which prescribes general performance standards for secondary containment systems;
261.38(c)(1)(iv)(A)(1)






Section 264.193(c) of this chapter, which prescribes minimum requirements for secondary containment systems;
261.38(c)(1)(iv)(A)(2)






Section 264.193(d)(1) through (3), which prescribes permissible secondary containment devices;
261.38(c)(1)(iv)(A)(3)






Section 264.193(e) of this chapter, which prescribes design and operating requirements for the permissible secondary containment devices; and
261.38(c)(1)(iv)(A)(4)






Section 264.193(f) of this chapter, which prescribes secondary containment requirements for ancillary equipment.
261.38(c)(1)(iv)(A)(5)






Portable containers.  To prevent the release of emission comparable fuel or hazardous constituents to the environment, you must provide containment for emission-comparable fuel container storage units as prescribed by the provisions of §264.175(b) of this chapter, which are hereby adopted for emission-comparable fuel container storage units.  To satisfy the adopted condition, you must substitute the term “emission-comparable fuel” for each occurrence of the term “waste.”
261.38(c)(1)(iv)(B)






Preparedness and prevention, emergency procedures and response to releases.
261.38(c)(1)(v)






Preparedness and prevention
261.38(c)(1)(v)(A)






Required equipment. Your facility must be equipped with the equipment required under §264.32(a) through (d) of this chapter in a manner that it can be used in emergencies associated with storing and handling emission-comparable fuel.
261.38(c)(1)(v)(A)(1)






Testing and maintenance of equipment.  You must test and maintain as necessary to assure proper operation in times of emergency all communications or alarm systems, fire protection equipment, spill control equipment, and decontamination equipment required for your emission-comparable fuel tank system or container storage unit.
261.38(c)(1)(v)(A)(2)






Access to communications or alarm system.  Whenever emission comparable fuel is distributed into or out of the tank system or container storage unit, all personnel involved in the operation must have immediate access to an internal alarm or emergency communication device, either directly or through visual or voice contact with another employee.
261.38(c)(1)(v)(A)(3)






Arrangements with local authorities.  You must comply with §264.37(a) of this chapter.  If state or local authorities decline to enter into the arrangements prescribed by §264.37(a) of this chapter, you must keep a record documenting the refusal.
261.38(c)(1)(v)(A)(4)






Emergency procedures
261.38(c)(1)(v)(B)






Emergency coordinator.  At all times, there must be at least one employee either on the facility premises or on call (i.e., available to respond to an emergency by reaching the facility within a short period of time) with the responsibility for coordinating all emergency response measures.  This emergency coordinator must be thoroughly familiar with all aspects of the facility's Spill Prevention, Control, and Countermeasures (SPCC) Plan required under paragraph (c)(1)(iii) of this section, all emission-comparable fuel operations and activities at the facility, the location and characteristics of emission-comparable fuel handled, the location of all records within the facility pertaining to emission-comparable fuel, and the facility layout.  In addition, this person must have the authority to commit the resources needed to carry out the SPCC Plan.
261.38(c)(1)(v)(B)(1)






Emergency procedures.
261.38(c)(1)(v)(B)(2)






Whenever there is an imminent or actual emergency situation relating to the emission-comparable fuel tank system or container storage unit, the emergency coordinator (or his designee when the emergency coordinator is on call) must immediately activate internal facility alarms or communication systems, where applicable, to notify all facility personnel and notify appropriate state or local agencies with designated response roles if their help is needed.
261.38(c)(1)(v)(B)(2)(i)






Whenever there is a release, fire, or explosion relating to the emission-comparable fuel tank system or container storage unit, the emergency coordinator must immediately identify the character, exact source, amount, and aerial extent of any released materials.  He may do this by observation or review of facility records, and, if necessary, by chemical analysis.
261.38(c)(1)(v)(B)(2)(ii)






Concurrently, the emergency coordinator must assess possible hazards to human health or the environment that may result from the release, fire, or explosion.  This assessment must consider both direct and indirect effects of the release, fire, or explosion (e.g., the effects of any toxic, irritating, or asphyxiating gases that are generated, or the effects of any hazardous surface water run-off from water or chemical agents used to control fire and heat-induced explosions).
261.38(c)(1)(v)(B)(2)(iii)






If the emergency coordinator determines that the facility has had a release, fire, or explosion associated with the emission-comparable fuel tank system or container storage unit which could threaten human health or the environment outside the facility, he must report his findings as provided by paragraph (c)(1)(v)(B)(2)(v) of this section.
261.38(c)(1)(v)(B)(2)(iv)






If the emergency coordinator’s assessment indicates that evacuation of local areas may be advisable, he must immediately notify appropriate local authorities.  He must be available to help appropriate officials decide whether local areas should be evacuated, and he must immediately notify either the government official designated as the on-scene coordinator for that geographical area, (in the applicable regional contingency plan under part 300 of this title) or the National Response Center (using their 24-hour toll free number 800/424–8802).  The report must include:  the name and telephone number of the reporter; the name and address of the facility; the time and type of incident (e.g., release, fire); the name and quantity of material(s) involved, to the extent known; the extent of injuries, if any; and the possible hazards to human health, or the environment, outside the facility.
261.38(c)(1)(v)(B)(2)(v)






During an emergency, the emergency coordinator must take all reasonable measures necessary to ensure that fires, explosions, and releases do not occur, recur, or spread to other materials at the facility.  These measures must include, where applicable, stopping processes and operations and collecting and containing released emission-comparable fuel.
261.38(c)(1)(v)(B)(2)(vi)






If the emission-comparable fuel tank system or container storage unit stops operations in response to a fire, explosion, or release, the emergency coordinator must monitor for leaks, pressure buildup, gas generation, or ruptures in valves, pipes, or other equipment, wherever this is appropriate.
261.38(c)(1)(v)(B)(2)(vii)






Immediately after an emergency, the emergency coordinator must provide for treating, storing, or disposing of recovered emission-comparable fuel, contaminated soil or surface water, or any other material that results from a release, fire, or explosion at the facility.
261.38(c)(1)(v)(B)(2)(viii)






The emergency coordinator must ensure that, in the affected area(s) of the facility:  materials that may be incompatible with the released emission-comparable fuel is treated, stored, or disposed of until cleanup procedures are completed; and all emergency equipment listed in the SPCC Plan is cleaned and fit for its intended use before operations are resumed.
261.38(c)(1)(v)(B)(2)(ix)






You must note in the record the time, date, and details of any incident that requires implementing the SPCC Plan for the emission-comparable fuel tank system or container storage unit.  Within 15 days after the incident, you must submit a written report on the incident to the Regional Administrator.  The report must include:  the name, address, and telephone number of the owner or operator; the name, address, and telephone number of the facility; the date, time, and type of incident (e.g., fire, explosion); the name and quantity of material(s) involved; the extent of injuries, if any; an assessment of actual or potential hazards to human health or the environment, where this is applicable; and the estimated quantity and disposition of recovered material that resulted from the incident.
261.38(c)(1)(v)(B)(2)(x)






Response to leaks or spills and disposition of leaking or unfit-for-use tank systems.
261.38(c)(1)(v)(C)






You must comply with the provisions of §264.196 of this chapter, except for §264.196(e)(1) and (e)(4) of this chapter.
261.38(c)(1)(v)(C)(1)






To satisfy the adopted provisions of §264.196, you must substitute the term “emission-comparable fuel” for the terms “hazardous waste” and “waste.”
261.38(c)(1)(v)(C)(2)






Unless you satisfy the requirements of §264.196(e)(2) and (3) of this chapter, you must immediately cease using the tank system to store emission-comparable fuel and remove any liquid and solid residues under the conditions of paragraph (b)(13) of this section.
261.38(c)(1)(v)(C)(3)






Air emissions conditions adopted from part 63, subpart EEEE
261.38(c)(1)(vi)






Applicability
261.38(c)(1)(vi)(A)






If your emission-comparable fuel storage, transfer, and transport equipment is not subject to the controls provided by §63.2346 of this chapter, you must determine whether you are subject to the provisions of paragraphs (c)(1)(vi)(B) and (C) of this section:
261.38(c)(1)(vi)(A)(1)






If your emission-comparable fuel storage tank is subject to the controls provided by §63.2346 of this chapter other than those prescribed by item 6 in Table 2 to subpart EEEE, part 63 of this chapter (i.e., requirements for organic liquids with an annual average true vapor pressure of the total listed organic HAP >=76.6 kilopascals (11.1 psia)), you must determine whether the tank would be subject to the controls prescribed by item 6 after considering the vapor pressure of the RCRA oxygenates listed in paragraph (c)(1)(vi)(B)(3) of this section as well as the organic HAP listed in Table 1 to subpart EEEE, part 63 of this chapter.  If the annual average true vapor pressure of the total RCRA oxygenates and Table 1 organic HAP in the emission-comparable fuel is >=76.6 kilopascals (11.1 psia), you are subject to the requirements of paragraphs (c)(1)(vi)(B) through (C) of this section.
261.38(c)(1)(vi)(A)(2)






Conditions of applicability.  To satisfy the conditions under paragraph (c)(1)(vi)(C) of this section that are adopted from part 63, subpart EEEE of this chapter, you must:
261.38(c)(1)(vi)(B)






Satisfy the conditions irrespective of whether your facility is an area source as defined by §63.2 of this chapter.
261.38(c)(1)(vi)(B)(1)






Substitute the term “RCRA oxygenates as well as organic HAP” for each occurrence of the term “organic HAP”; the term “RCRA oxygenates as well as organic HAP listed in Table 1” for each occurrence of the term “organic HAP listed in Table 1”; and the term “RCRA oxygenates as well as Table 1 organic HAP” for each occurrence of the term “Table 1 organic HAP”.
261.38(c)(1)(vi)(B)(2)






Use the following definition of RCRA oxygenates:  The term “RCRA oxygenates” means the following organic compounds:
261.38(c)(1)(vi)(B)(3)






See list 63 FR 78004.
261.38(c)(1)(vi)(B)(3)(i)-(xi)






Use the following definition of organic liquid.  Organic liquid means emission comparable fuel that:
261.38(c)(1)(vi)(B)(4)






Contains 5 percent by weight or greater of the RCRA oxygenates as well as organic HAP listed in Table 1 to this subpart, as determined using the procedures specified in §63.2354(c) of this chapter; and
261.38(c)(1)(vi)(B)(4)(i)






an annual average true vapor pressure of 0.7 kilopascals (0.1 psia) or greater.
261.38(c)(1)(vi)(B)(4)(ii)






Use the following definition of affected source.  Affected source means the collection of activities and equipment used to distribute organic liquids into, out of, or within a facility
261.38(c)(1)(vi)(B)(5)






Substitute the term “subject to §261.38(c)(1)(vi)(C)of this chapter” for each occurrence of the term “subject to this subpart”.
261.38(c)(1)(vi)(B)(6)






Satisfy the conditions if:
261.38(c)(1)(vi)(B)(7)






Your organic liquids transfer equipment is exempt from subpart EEEE, part 63 of this chapter, under the provisions of §63.228(c)(1) of this chapter, which exempts organic liquids transfer equipment at facilities subject to a NESHAP other than subpart EEEE, part 63; and
261.38(c)(1)(vi)(B)(7)(i)






The requirements applicable to the organic liquids transfer equipment under the other NESHAP are not equivalent to, at a minimum, the conditions under paragraphs (c)(1)(vi)(C), (vii), or (e) of this section.  You must document and record your determination whether the requirements under the other NESHAP are less stringent than the conditions under paragraph (c)(1)(vi)(C) of this section.  You may contact the RCRA regulatory authority to assist with this determination.
261.38(c)(1)(vi)(B)(7)(ii)






Submit all notifications, reports, and other communications to the RCRA regulatory authority rather than the CAA regulatory authority.
261.38(c)(1)(vi)(B)(8)






Conditions to control air emissions under provisions adopted from part 63, subpart EEEE of this chapter.
261.38(c)(1)(vi)(C)






The affected source is the equipment identified under §63.2338(b)(1) through (5) of this chapter, except for equipment identified in §63.2338(c)(2) through (3) of this chapter.
261.38(c)(1)(vi)(C)(1)






Definitions of new, reconstructed, and existing affected sources are provided under §63.2338(d) through (f) of this chapter.
261.38(c)(1)(vi)(C)(2)






You must comply with the emission limitations, operating limits, and work practice standards under §63.2346 of this chapter.
261.38(c)(1)(vi)(C)(3)






You must comply with the general requirements under §63.2350 of this chapter.  The startup, shutdown, and malfunction plan required by §63.2350(c) of this chapter need not address equipment not subject to paragraph (c)(1)(vi)(C) of this section.
261.38(c)(1)(vi)(C)(4)






You must comply with the performance tests, design evaluation, and performance evaluation requirements under §63.2354 of this chapter.  When complying with §63.2354(c) of this chapter, however, you must determine the content of RCRA oxygenates as well as organic HAP in the emission-comparable fuel.
261.38(c)(1)(vi)(C)(5)






You must conduct performance tests and other initial compliance demonstrations prior to managing emission-comparable fuel in the storage unit.
261.38(c)(1)(vi)(C)(6)






You must conduct subsequent performance tests by the dates specified in §63.2362 of this chapter.
261.38(c)(1)(vi)(C)(7)






You must comply with the monitoring, installation, operation, and maintenance requirements under §63.2366 of this chapter.
261.38(c)(1)(vi)(C)(8)






You must demonstrate initial compliance with the emission limitations, operating limits, and work practice standards as required under §63.2370 of this chapter.
261.38(c)(1)(vi)(C)(9)






You must monitor and collect data to demonstrate continuous compliance and use the collected data as required by §63.2374 of this chapter.
261.38(c)(1)(vi)(C)(10)






You must demonstrate continuous compliance with the emission limitations, operating limits, and work practice standards as required by §63.2378 of this chapter.
261.38(c)(1)(vi)(C)(11)






You must submit the notifications and on the schedule required by §63.2382 of this chapter, except that initial notifications must be submitted prior to managing emission-comparable fuel in the storage unit.  Notifications must be submitted to the RCRA regulatory authority.
261.38(c)(1)(vi)(C)(12)






must submit the reports and on the schedule required by §63.2386 of this chapter. Reports must be submitted to the RCRA regulatory authority.
261.38(c)(1)(vi)(C)(13)






You must keep the applicable records required by §63.2390 of this chapter.
261.38(c)(1)(vi)(C)(14)






You must keep records in the form, and for the duration, required by §63.2394 of this chapter.
261.38(c)(1)(vi)(C)(15)






The parts of the General Provisions that apply to you are provided by §63.2398 of this chapter.
261.38(c)(1)(vi)(C)(16)






The definitions that apply to the conditions under paragraph (c)(1)(vi)(C) of this section are provided by §63.2406 of this chapter, and paragraphs (c)(1)(vi)(B)(3) through (5) of this section.
261.38(c)(1)(vi)(C)(17)






You are subject to the requirements in Tables 1-12 to subpart EEEE, part 63 of this chapter.
261.38(c)(1)(vi)(C)(18)






Air emissions conditions for tanks and containers that are not subject to conditions adopted from part 63, subpart EEEE.  Tank and container storage units that are not subject to the conditions adopted from subpart EEEE, part 63 under paragraph (c)(1)(vi) of this section are subject to the conditions of this paragraph.
261.38(c)(1)(vii)






Tanks.  
261.38(c)(1)(vii)(A)






Level 1 control.  
261.38(c)(1)(vii)(A)(1)






Applicability criteria.  Tanks that meet the following vapor pressure limitations for emission-comparable fuel for the tank size designations are subject to the air emission controls under paragraph (c)(1)(vii)(A)(1)(ii) of this section:
261.38(c)(1)(vii)(A)(1)(i)






For a tank design capacity equal to or greater than 151 m3 (40,000 gallons), the annual average organic vapor pressure limit for the tank is 5.2 kPa (0.75 psia);
261.38(c)(1)(vii)(A)(1)(i)(A)






For a tank design capacity equal to or greater than 75 m3 (20,000 gallons) but less than 151 m3 (40,000 gallons), the annual average organic vapor pressure limit for the tank is 27.6 kPa (4.0 psia); and
261.38(c)(1)(vii)(A)(1)(i)(B)






For a tank design capacity less than 75 m3 (20,000 gallons), the annual average vapor pressure limit for the tank is 76.6 kPa (11.1 psia);
261.38(c)(1)(vii)(A)(1)(i)(C)






Conditions to control emissions.  You must comply with the following requirements:
261.38(c)(1)(vii)(A)(1)(ii)






NESHAP provisions for level 1 control under subpart OO, part 63.  Sections 63.901 through 63.907 of this chapter; or
261.38(c)(1)(vii)(A)(1)(ii)(A)






NESHAP provisions for organic liquid distribution under subpart EEEE, part 63.  The provisions under Item 1.a.i or 1.a.ii which require venting to a control device under provisions of subpart SS, part 63 of this chapter, or Level 2 tank emissions control under subpart WW, part 63 of this chapter, or routing emissions to a fuel gas system or back to a process under §63.984 of subpart SS, part 63 of this chapter, or vapor balancing emissions to the transport vehicle from which the storage tank is filled under §63.2346(a)(4); or
261.38(c)(1)(vii)(A)(1)(ii)(B)






Hazardous waste tank controls under subpart CC, part 264.  The provisions for additional options provided for hazardous waste tanks under §264.1084(d)(3), (d)(4), or (d)(5) of this chapter for use of venting to a control device, a pressure tank, or a tank located inside an enclosure that is vented through a closed-vent system to an enclosed combustion control device, and the associated provisions under §§63.1081 (definitions), 264.1083(c) (determination of vapor pressure), 264.1084(j) (transfer to a tank), 264.1087 (closed-vent systems and control devices), and 264.89(b) (recordkeeping) of this chapter.  To satisfy these adopted provisions, you must substitute the term “emission-comparable fuel” for the terms “hazardous waste” and “waste.”
261.38(c)(1)(vii)(A)(1)(ii)(C)






Level 2 control.  
261.38(c)(1)(vii)(A)(2)






Applicability criteria.  Tanks that do not meet the vapor pressure limitations for emission-comparable fuel for the tank size designations under paragraph (c)(1)(vii)(A)(1)(i) of this section are subject to the air emission controls under paragraph (c)(1)(vii)(A)(2)(ii) of this section.
261.38(c)(1)(vii)(A)(2)(i)






Conditions to control emissions.  To satisfy the conditions to control emissions, you must comply with the requirements under paragraphs (c)(1)(vii)(A)(1)(ii)(B) or (C) of this section.
261.38(c)(1)(vii)(A)(2)(ii)






Equipment leaks.  For each valve, pump, compressor, pressure relief device, sampling connection system, open-ended valve or line, or flange or other connector, and any control devices or systems used to manage emission-comparable fuel in a tank system subject to paragraph (c)(1)(vii)(A) of this section, you must comply with the applicable requirements under 40 CFR part 63, subpart TT (control level 1), except for §63.1000; or subpart UU (control level 2), except for §63.1019; or subpart H, except for §§63.160, 63.162(b) and (e), and 63.183.
261.38(c)(1)(vii)(A)(3)






Containers.  
261.38(c)(1)(vii)(B)






Level 1 control.  
261.38(c)(1)(vii)(B)(1)






Applicability criteria.  Containers that meet the following criteria are subject to the air emission controls under paragraph (c)(1)(vii)(B)(1)(ii) of this section:
261.38(c)(1)(vii)(B)(1)(i)






Containers having a design capacity greater than 0.1 m3 and less than or equal to 0.46 m3;
261.38(c)(1)(vii)(B)(1)(i)(A)






Containers having a design capacity greater than 0.46 m3 that are not in light liquid service, as defined in §264.1031 of this chapter.
261.38(c)(1)(vii)(B)(1)(i)(B)






Containers having a design capacity greater than 0.46 m3 that are in light liquid service, as defined in §264.1031 of this chapter.
261.38(c)(1)(vii)(B)(1)(i)(C)






Conditions to control emissions.  To satisfy the conditions on Level I control of emissions, you must comply with the following requirements:
261.38(c)(1)(vii)(B)(1)(ii)






The NESHAP provisions for containers under subpart PP, part 63 at §§63.922 (level 1 control) or 63.923 (level 2 control) of this chapter; and
261.38(c)(1)(vii)(B)(1)(ii)(A)






The ancillary provisions under subpart PP, part 63 at §§ 63.921 (definitions), 63.925 (test methods and procedures), 63.926 (inspection and monitoring requirements), 63.927 (recordkeeping requirements), and 63.928 (reporting requirements) of this chapter.
261.38(c)(1)(vii)(B)(1)(ii)(B)






Level 2 control.  
261.38(c)(1)(vii)(B)(2)






Applicability criteria.  Containers that do not meet the criteria under paragraph (c)(1)(vii)(B)(1)(i) of this section are subject to the air emission controls under paragraph (c)(1)(vii)(B)(2)(ii) of this section.
261.38(c)(1)(vii)(B)(2)(i)






Conditions to control emissions.  To satisfy the conditions on Level II control of emissions, you must comply with the following requirements:
261.38(c)(1)(vii)(B)(2)(ii)






The NESHAP provisions for containers under subpart PP, part 63 at §63.923 (level 2 control) of this chapter; and
261.38(c)(1)(vii)(B)(2)(ii)(A)






The ancillary provisions under subpart PP, part 63 at §§ 63.921 (definitions), 63.925 (test methods and procedures), 63.926 (inspection and monitoring requirements, 63.927 (recordkeeping requirements), and 63.928 (reporting requirements) of this chapter.
261.38(c)(1)(vii)(B)(2)(ii)(B)






Equipment leaks.  For each valve, pump, compressor, pressure relief device, sampling connection system, open-ended valve or line, or flange or other connector, and any control devices or systems used to manage emission-comparable fuel in a container subject to paragraph (c)(1)(vii)(B) of this section, you must comply with the applicable requirements under 40 CFR part 63, subpart TT (control level 1), except for §63.1000; or subpart UU (control level 2), except for §63.1019; or subpart H, except for §§63.160, 63.162(b) and (e), and 63.183.
261.38(c)(1)(vii)(B)(3)






Management of incompatible fuels and other materials 
261.38(c)(1)(viii)






Generators and burners of emission-comparable fuel must document in the fuel analysis plan under paragraph (b)(4) of this section how (e.g., using trial tests, analytical results, scientific literature, or process knowledge) precautions will be taken to prevent mixing of excluded fuels and other materials which could result in reactions which:
261.38(c)(1)(viii)(A)






Generate extreme heat or pressure, fire or explosions, or violent reactions;
261.38(c)(1)(viii)(A)(1)






Produce uncontrolled toxic mists, fumes, dusts, or gases;
261.38(c)(1)(viii)(A)(2)






Produce uncontrolled flammable fumes or gases; or
261.38(c)(1)(viii)(A)(3)






Damage the structural integrity of the storage unit or facility.
261.38(c)(1)(viii)(A)(4) 






Burners that blend emission-comparable fuel with other fuels but that are exempt from fuel analysis requirements under paragraphs (b)(4) and (b)(5)(iii) of this section must document in the operating record how precautions will be taken to prevent mixing of emission-comparable fuel with other fuels which could result in the reactions listed in paragraph (c)(viii)(A) of this section.
261.38(c)(1)(viii)(B)






Incompatible fuels must not be placed in the same tank or container.
261.38(c)(1)(viii)(C)






Burning.
261.38(c)(2)






Types of combustors that may burn emission-comparable fuel.  Emission-comparable fuel must be burned in a boiler meeting the conditions of paragraph (c)(2)(A) of this section or a hazardous waste combustor under the conditions of paragraph (c)(2)(B) of this section.
261.38(c)(2)(i)






Boilers.  Emission-comparable fuel may be burned in an industrial or utility boiler as defined in paragraph (b)(3) of this section but that is further restricted by being a watertube type of steam boiler that does not feed fuel using a stoker or stoker-type mechanism.
261.38(c)(2)(i)(A)






Hazardous waste combustors.  
261.38(c)(2)(i)(B)






Emission-comparable fuel may be burned in an incinerator, cement kiln, lightweight aggregate kiln, boiler, or halogen acid production furnace operating under a RCRA permit issued under part 270 of this chapter and in compliance with the applicable provisions of subpart O of part 264, subpart H of part 266, or subpart EEE of part 63 of this chapter, provided that the emission-comparable fuel is burned under the same operating requirements that apply to hazardous waste burned by the combustor.  
261.38(c)(2)(i)(B)(1)






When emission-comparable fuel is burned in a hazardous waste combustor under the provisions of paragraph (c)(2)(i)(B) of this section, the operating conditions under paragraph (c)(2)(ii) of this section do not apply, except for:
261.38(c)(2)(i)(B)(2)






The emission-comparable fuel constituent feedrate conditions under paragraph (c)(2)(ii)(C) of this section continue to apply; and
261.38(c)(2)(i)(B)(2)(i)






The emission-comparable fuel automatic feed cutoff system requirements under paragraph (c)(2)(ii)(G) of this section that apply to monitoring the constituent feedrate limits as specified under paragraph (c)(2)(ii)(G)(1)(ii) of this section continue to apply.
261.38(c)(2)(i)(B)(2)(ii)






Operating conditions
261.38(c)(2)(ii)






Primary fuels.
261.38(c)(2)(ii)(A)






A minimum of 50 percent of fuel fired to the boiler shall be fossil fuel, fuels derived from fossil fuel, tall oil, or comparable fuel meeting the specifications provided by paragraph (a)(1) of this section.  Such fuels are termed “primary fuel” for purposes of this section.  (Tall oil is a fuel derived from vegetable and rosin fatty acids.)  The primary fuel shall comprise at least 50% of the total fuel heat input to the boiler and at least 50% of the total fuel mass input to the boiler.
261.38(c)(2)(ii)(A)(1)






The primary fuel firing rate shall be continuously monitored and the minimum primary fuel firing rate limit shall be achieved on an hourly rolling average basis;
261.38(c)(2)(ii)(A)(2)






Fuel heating value.  Primary fuels shall have a minimum as-fired heating value of 8,000 Btu/lb, and each material fired in a firing nozzle where emission-comparable fuel is fired must have a heating value of at least 8,000 Btu/lb, as-fired;
261.38(c)(2)(ii)(B)






Feedrate limits for emission-comparable fuel constituents.  The total feedrate, considering all combustor feedsteams, of each emission-comparable fuel constituent listed under paragraph (a)(2)(ii)(B) of this section shall not exceed the limit provided by Table 2 to this section.
261.38(c)(2)(ii)(C)






The feedrate limits are expressed as gas flowrate-normalized feedrates in the units “ug/dscm”.
261.38(c)(2)(ii)(C)(1)






The feedrate limit for total combustor feedstreams expressed as mass/unit time (kg/hr) for each emission-comparable fuel constituent is determined by multiplying the gas flowrate-normalized feedrate limit provided by Table 2 to this section times the combustor gas flowrate.  
261.38(c)(2)(ii)(C)(2)






The maximum constituent feedrate (kg/hr) attributable to emission-comparable fuel is the total combustor constituent feedrate (kg/hr) minus the constituent feedrate (kg/hr) for all other combustor feedstreams.
261.38(c)(2)(ii)(C)(3)






To account for emission-comparable fuel constituents in primary fuels, burners may use measured concentrations of the constituents, or:
261.38(c)(2)(ii)(C)(4)






If natural gas is used as a primary fuel, burners may assume that natural gas does not contain emission-comparable fuel constituents and that natural gas has a heating value of 22,000 Btu/lb;
261.38(c)(2)(ii)(C)(4)(i)






If fuel oil is used as a primary fuel, burners may use the default concentrations for emission-comparable fuel constituents provided in Table 3 to this section, and assume that fuel oil has a heating value of 19,200 Btu/lb; and
261.38(c)(2)(ii)(C)(4)(ii)






If coal is used as a primary fuel, burners may use the default concentrations for emission-comparable fuel constituents provided in Table 4 to this section, and assume that coal has a heating value of 11,100 Btu/lb.
261.38(c)(2)(ii)(C)(4)(iii)






The feedrate of each emission-comparable fuel constituent shall be continuously monitored (by knowing the concentration of the constituent in each feedstream and by monitoring the feedrate of each feedstream), and the maximum feedrate limit for each constituent shall not be exceeded on an hourly rolling average basis.
261.38(c)(2)(ii)(C)(5)






CO CEMS.  When burning emission-comparable fuel, carbon monoxide emissions must not exceed 100 parts per million by volume, over an hourly rolling average (monitored with a continuous emissions monitoring system (CEMS)), dry basis and corrected to 7 percent oxygen.  You must use an oxygen CEMS to continuously correct the carbon monoxide level to 7 percent oxygen.  You must install, calibrate, maintain, and continuously operate the CEMS in compliance with the quality assurance procedures provided in the appendix to subpart EEE of part 63 of this chapter (Quality Assurance Procedures for Continuous Emissions Monitors Used for Hazardous Waste Combustors) and Performance Specification 4B (carbon monoxide and oxygen) in appendix B, part 60 of this chapter.
261.38(c)(2)(ii)(D)






Dioxin/furan control
261.38(c)(2)(ii)(E)






If the boiler is equipped with a dry particulate matter control device and the primary fuel is not coal, you must continuously monitor the combustion gas temperature at the inlet to the dry particulate matter control device, and the gas temperature must not exceed 400°F on an hourly rolling average basis.
261.38(c)(2)(ii)(E)(1)






Calibration of thermocouples.  The calibration of thermocouples must be verified at a frequency and in a manner consistent with manufacturer specifications, but no less frequently than once per year.
261.38(c)(2)(ii)(E)(2)






Calculation of rolling averages
261.38(c)(2)(ii)(F)






Calculation of rolling averages upon intermittent operations.  You must ignore periods of time when one-minute values are not available for calculating the hourly rolling average.  When one-minute values become available again, the first one-minute value is added to the previous 59 values to calculate the hourly rolling average.
261.38(c)(2)(ii)(F)(1)






Calculation of rolling averages when the emission-comparable fuel feed is cutoff.  You must continue monitoring carbon monoxide and combustion gas temperature at the inlet to the dry particulate matter emission control device when the emission-comparable fuel feed is cutoff, but the source continues operating on other fuels.  You must not resume feeding emission-comparable fuel if the emission levels exceed the limits provided in paragraphs (c)(2)(ii)(D) and (E) of this section.
261.38(c)(2)(ii)(F)(2)






Automatic fuel feed cutoff system
261.38(c)(2)(ii)(G)






General.  You must operate the boiler with a functioning system that immediately and automatically cuts off the emission-comparable fuel feed, except as provided by paragraph (c)(2)(ii)(G)(6) of this section:
261.38(c)(2)(ii)(G)(1)






When the hourly rolling average carbon monoxide level exceeds 100 ppmv or the combustion gas temperature at the inlet to the initial dry particulate matter control device (and the primary fuel is not coal) exceeds 400°F on an hourly rolling average.
261.38(c)(2)(ii)(G)(1)(i)






When the emission-comparable fuel feedrate limit for a constituent exceeds the limit provided by Table 2 to this section.
261.38(c)(2)(ii)(G)(1)(ii)






When the primary fuel firing rate is below 50 percent on a heat input and mass input basis;
261.38(c)(2)(ii)(G)(1)(iii)






When the steam production rate (or other indicator of boiler load) indicates that the boiler load is below 40 percent;
261.38(c)(2)(ii)(G)(1)(iv)






When the span value of the combustion gas temperature detector is exceeded;
261.38(c)(2)(ii)(G)(1)(v)






Upon malfunction of the carbon monoxide CEMS, the gas temperature detector, the feedrate monitor(s) for the primary fuel, the feedrate monitor(s) used to comply with the maximum feedrate limits for emission-comparable fuel constituents, or the monitor for boiler load; or
261.38(c)(2)(ii)(G)(1)(vi)





 In the FRN, this provision is cited in error as 261.38(c)(2)(ii)(G)(1)(iv).
When any component of the automatic fuel feed cutoff system fails.
261.38(c)(2)(ii)(G)(1)(vii)






Failure of the automatic fuel feed cutoff system.  If the automatic emission-comparable fuel feed cutoff system fails to automatically and immediately cut off the flow of emission-comparable fuel (except as provided by paragraph (c)(2)(ii)(G)(6) of this section) upon an occurrence of an event linked to the cutoff system as required under paragraph (c)(2)(ii)(G)(1) of this section, you have failed to comply with the emission-comparable fuel cutoff conditions of this section.  If an equipment failure prevents immediate and automatic cutoff of the emission-comparable fuel feed, however, you must cease feeding emission-comparable fuel as quickly as possible.
261.38(c)(2)(ii)(G)(2)






Exceedance of a limit.  If, notwithstanding an automatic emission-comparable fuel feed cutoff, a limit linked to the cutoff system under paragraphs (c)(2)(ii)(G)(1)(i) through (iv) of this section is exceeded while emission-comparable fuel remains in the combustion chamber, you have failed to comply with a condition of the exclusion.
261.38(c)(2)(ii)(G)(3)






Exceedance reporting.  For each exceedance of a limit linked to the cutoff system under paragraphs (c)(2)(ii)(G)(1)(i) through (iv) of this section while emission-comparable fuel remains in the combustion chamber (i.e., when the emission-comparable fuel residence time has not transpired since the emission-comparable fuel feed was cutoff), you must submit to the RCRA regulatory authority a written report within 5 calendar days of the exceedance documenting:
261.38(c)(2)(ii)(G)(4)






The exceedance;
261.38(c)(2)(ii)(G)(4)(i)






The measures you have taken to manage the material as a hazardous waste; and
261.38(c)(2)(ii)(G)(4)(ii)






The measures you have taken to notify the generator that you have failed to comply with a condition of the exclusion.
261.38(c)(2)(ii)(G)(4)(iii)






Testing.  The automatic emission-comparable fuel feed cutoff system and associated alarms must be tested at least weekly to verify operability, unless you document in the operating record that weekly inspections will unduly restrict or upset operations and that less frequent inspection will be adequate.  At a minimum, you must conduct operability testing at least monthly.  You must document and record in the operating record automatic emission-comparable fuel feed cutoff system operability test procedures and results.
261.38(c)(2)(ii)(G)(5)






Ramping down emission-comparable fuel feed.  You may ramp down the emission-comparable fuel feedrate over a period not to exceed one minute.  If you elect to ramp down the emission-comparable fuel feed, you must document ramp down procedures in the operating record.  The procedures must specify that the ramp down begins immediately upon initiation of automatic emission-comparable fuel feed cutoff and the procedures must prescribe a bona fide ramping down.  If a limit linked to the cutoff system under paragraphs (c)(2)(ii)(G)(1)(i) through (iv) of this section is exceeded during the ramp down, you have failed to comply with that limit.
261.38(c)(2)(ii)(G)(6)






Boiler load.  
261.38(c)(2)(ii)(H)






Boiler load shall not be less than 40 percent.  Boiler load is the ratio at any time of the total heat input to the maximum design heat input.
261.38(c)(2)(ii)(H)(1)






Steam production rate or other measure of boiler load shall be monitored continuously and the minimum 40 percent load shall be maintained on an hourly rolling average basis.
261.38(c)(2)(ii)(H)(2)






Fuel atomization.  The emission-comparable fuel shall be fired directly into the primary fuel flame zone of the combustion chamber with an air or steam atomization firing system, mechanical atomization system, or a rotary cup atomization system under the following conditions:
261.38(c)(2)(ii)(I)






Particle size.  The emission-comparable fuel must pass through a 200 mesh (74 micron) screen, or equivalent;
261.38(c)(2)(ii)(I)(1)






Mechanical atomization systems.  Fuel pressure within a mechanical atomization system and fuel flow rate shall be maintained within the design range taking into account the viscosity and volatility of the fuel;
261.38(c)(2)(ii)(I)(2)






Rotary cup atomization systems.  Fuel flow rate through a rotary cup atomization system must be maintained within the design range taking into account the viscosity and volatility of the fuel.
261.38(c)(2)(ii)(I)(3)






Definition of continuous monitoring systems.
261.38(c)(2)(ii)(J)






Continuous monitoring systems (CMS) must sample the controlled parameter without interruption, and evaluate the detector response at least once each 15 seconds, and compute and record the average values at least every 60 seconds.
261.38(c)(2)(ii)(J)(1)






For CMS other than the CO CEMS, you must install, operate, and calibrate the other CMS according to the manufacturer’s written specifications or recommendations, at a minimum.
261.38(c)(2)(ii)(J)(2)






Boiler operator training.
261.38(c)(2)(iii)






Boiler operators are personnel that operate or maintain the boiler when emission-comparable fuel is burned, including continuous monitoring systems and the emission-comparable fuel automatic feed cutoff system.
261.38(c)(2)(iii)(A)






Boiler operators must successfully complete a program that teaches them to perform their duties in a way that ensures the boiler’s compliance with the operating conditions under paragraph (c)(2)(ii) of this section.  The boiler owner or operator must ensure that this program includes all the elements described in the document required under paragraph (c)(2)(iii)(F) of this section.
261.38(c)(2)(iii)(B)






This program must be directed by a person trained in boiler operation procedures, and must include instruction which teaches boiler operators procedures relevant to the positions in which they are employed.
261.38(c)(2)(iii)(C)






At a minimum, the training program must be designed to ensure that boiler operators understand the operating conditions under paragraph (c)(2)(ii) and are able to respond effectively when the emission-comparable fuel automatic feed cutoff system engages an automatic cutoff of the feed of emission-comparable fuel.  
261.38(c)(2)(iii)(D)






Boiler operators must take part in an annual review of the initial training required in paragraph (c)(2)(iii)(B) of this section.
261.38(c)(2)(iii)(E)






The boiler owner or operator must maintain the following documents and records at the facility:
261.38(c)(2)(iii)(F)






The job title for each boiler operator position, and the name of the employee filling each job;
261.38(c)(2)(iii)(F)(1)






A written job description for each position listed under paragraph (c)(2)(iii)(F)(1) of this section.  This description may be consistent in its degree of specificity with descriptions for other similar positions in the same company location or bargaining unit, but must include the requisite skill, education, or other qualifications, and duties of employees assigned to each position;
261.38(c)(2)(iii)(F)(2)






A written description of the type and amount of both introductory and continuing training that will be given to each person filling a position listed under paragraph (c)(2)(iii)(F)(1) of this section; and
261.38(c)(2)(iii)(F)(3)






Records that document that the training or job experience required under paragraphs (c)(2)(iii)(B), (C), (D), and (E) of this section has been given to, and completed by, boiler operators.
261.38(c)(2)(iii)(F)(4)






Training records on current personnel must be kept until emission-comparable fuel is no longer burned in the boiler.  Training records on former boiler operators must be kept for at least three years from the date the employee last worked as a boiler operator at the facility.  Personnel training records may accompany personnel transferred within the same company.
261.38(c)(2)(iii)(F)(5)






Off-site shipments.  
261.38(c)(3)






Emission-comparable fuel may not be managed by any entity other than its generator, transporter, and designated burner.
261.38(c)(3)(i)






Emission-comparable fuel may not be exported to a foreign country.
261.38(c)(3)(ii)






EPA Identification Number.  A burner that receives emission-comparable fuel from an offsite generator must have or obtain an EPA identification number from the Administrator.  A burner who has not received an EPA identification number may obtain one by applying to the Administrator using EPA form 8700-12.  Upon receiving the request, the Administrator will assign an EPA identification number to the burner.
261.38(c)(4)






Notification, reporting, and recordkeeping.  Except as provided by paragraph (c)(5)(iv) of this section, burners of emission-comparable fuel are subject to the following conditions:
261.38(c)(5)






Initial Notification.  
261.38(c)(5)(i)






Off-site burners.  A burner that receives emission-comparable fuel from an offsite generator must submit an initial notification to the Regional or State RCRA and CAA Directors prior to receiving the first shipment:
261.38(c)(5)(i)(A)






Providing the name, address, and EPA identification number of the burner;
261.38(c)(5)(i)(A)(1)






Certifying that the excluded fuel will be stored under the conditions of paragraphs (c)(1) or (e) of this section and burned in a boiler or hazardous waste combustor under the conditions of paragraph (c)(2) of this section, and that the burner will comply with the notification, reporting, and recordkeeping conditions of paragraph (c)(5) of this section;
261.38(c)(5)(i)(A)(2)






Identifying the specific units that will burn the excluded fuel;
261.38(c)(5)(i)(A)(3)






Providing an estimate of the maximum annual quantity of emission-comparable fuel that will be burned, and an estimate of the maximum as-fired concentrations of each constituent in Table 2 to this section for which the emission-comparable fuel exceeds the specifications for comparable fuel in Table 1 to this section;
261.38(c)(5)(i)(A)(4)






Providing documentation that ECF will be fired into the flame zone of the primary fuel; and
261.38(c)(5)(i)(A)(5)






Certifying that the state in which the burner is located is authorized to exclude wastes as excluded fuel under the provisions of this section.
261.38(c)(5)(i)(A)(6)






On-site burners.  An on-site burner must include in the one-time generator notification required under paragraphs (b)(2)(i)(A) and (B) of this section the information identified under paragraphs (c)(5)(i)(A)(3) through (5) of this section.
261.38(c)(5)(i)(B)






If there is a substantive change in the information provided in the initial notification, the burner must submit a revised notification.
261.38(c)(5)(i)(C)






Reporting.  The burner must submit to the RCRA regulatory authority reports of exceedances of operating parameter limits that are linked to the emission-comparable fuel automatic feed cutoff system, as required under paragraph (c)(2)(ii)(G)(4) of this section.
261.38(c)(5)(ii)






Recordkeeping.
261.38(c)(5)(iii)






Records of shipments.  If the burner receives a shipment of emission-comparable fuel from an offsite generator, the burner must retain for each shipment the following information on-site in the operating record:
261.38(c)(5)(iii)(A)






The name, address, and RCRA ID number of the generator shipping the excluded fuel;
261.38(c)(5)(iii)(A)(1)






The quantity of excluded fuel delivered;
261.38(c)(5)(iii)(A)(2)






For ECF that would have otherwise been a hazardous waste listed in §§261.31 through 261.33, the hazardous waste code for the listed waste; and
261.38(c)(5)(iii)(A)(3)






The date of delivery;
261.38(c)(5)(iii)(A)(4)






Boiler operating data.  The burner must retain records of information required to comply with the operating conditions of paragraph (c)(2) of this section in an operating record.
261.38(c)(5)(iii)(B)






Records retention.  The burner must retain records at the facility for three years.
261.38(c)(5)(iii)(C)






Burners that are hazardous waste combustors.  Hazardous waste combustors that burn emission-comparable fuel under the provisions of paragraph (c)(2)(i)(B) of this section are not subject to the provisions of paragraphs (c)(5)(i) through (iii) of this section, except:
261.38(c)(5)(iv)






The provisions of paragraphs (c)(5)(i)(A)(1) and (3), and paragraphs (c)(5)(iii)(A) and (C) apply; and
261.38(c)(5)(iv)(A)






The initial notification required under paragraphs(c)(5)(i)(A)(1) and (3) must include a certification that the excluded fuel will be stored under the conditions of paragraphs (c)(1) or (e) of this section.
261.38(c)(5)(iv)(B)






Failure to comply with the conditions of the exclusion.  
261.38(d)






General.  An excluded fuel loses its exclusion if any person managing the fuel fails to comply with the conditions of the exclusion under this section, and the material must be managed as hazardous waste from the point of generation.  In such situations, EPA or an authorized state agency may take enforcement action under RCRA section 3008(a), except as provided in paragraph (d)(2) of this section.
261.38(d)(1)






Emission-comparable fuel burned in an off-site, unaffiliated burner.  If the generator that claims the exclusion for emission-comparable fuel that is burned in an off-site, unaffiliated burner documents in the operating record that reasonable efforts have been made under this paragraph to ensure that such burner complies with the conditions of exclusion, the burner rather than the generator will be liable for discarding a hazardous waste upon a finding that such burner has not complied with a condition of exclusion.
261.38(d)(2)






In making these reasonable efforts, the generator must, at a minimum, affirmatively answer the following questions prior to shipping emission-comparable fuel to the burner:
261.38(d)(2)(i)






Has the burner submitted the notification to the RCRA and CAA Directors required under paragraph (c)(5)(i) of this section, and has the burner published the public notice of burning activities required under paragraph (b)(2)(ii) of this section?
261.38(d)(2)(i)(A)






Does publicly available information indicate that the burner facility has not had any formal enforcement actions taken against the facility in the previous three years for violations of the RCRA hazardous waste regulations and has not be classified as a significant non-complier with RCRA Subtitle C?  In answering this question, the emission-comparable fuel generator can rely on the publicly available information from EPA or the state.  If the burner facility has had a formal enforcement action taken against it in the previous three years for violations of the RCRA hazardous waste regulations and has been classified as a significant non-complier with RCRA Subtitle C, does the emission-comparable fuel generator have credible evidence that the burner will manage the emission-comparable fuel properly?  In answering this question, the emission-comparable fuel generator can obtain additional information from EPA, the state, or the facility itself that the facility has addressed the violations, taken remedial steps to address the violations and prevent future violations, or that the violations are not relevant to the management of emission-comparable fuel under the conditions of this section.
261.38(d)(2)(i)(B)






Does the burner have the equipment and trained personnel to manage the emission-comparable fuel under the conditions of this section?
261.38(d)(2)(i)(C)






In making these reasonable efforts, the generator may use any credible evidence available, including information obtained from the burner and information obtained from a third party;
261.38(d)(2)(ii)






The generator must maintain for a minimum of three years documentation and certification that reasonable efforts were made for each burner facility to which emission-comparable fuel is shipped.
261.38(d)(2)(iii)






Documentation and certification must be made available upon request by a regulatory authority within 72 hours, or within a longer period of time as specified by the regulatory authority.
261.38(d)(2)(iii)(A)






The certification statement must:
261.38(d)(2)(iii)(B)






Be signed and dated by an authorized representative of the generator company; and
261.38(d)(2)(iii)(B)(1)






Incorporate the following language:  “I hereby certify in good faith and to the best of my knowledge that, prior to arranging for transport of emission-comparable fuel to [insert name(s) of burner facility], reasonable efforts were made to ensure that the emission-comparable fuel would be stored and burned under the conditions prescribed by §261.38, and that such efforts were based on current and accurate information.”
261.38(d)(2)(iii)(B)(2)






Reasonable efforts must be repeated at a minimum of every three years.
261.38(d)(2)(iv)






An unaffiliated burner is a boiler or hazardous waste combustor located at a facility that is not owned by the same parent company that generated the emission-comparable fuel.
261.38(d)(2)(v)






Alternative storage conditions for emissions-comparable fuel.  Emission-comparable fuel may be stored in a tank or container under the following conditions adopted from 40 CFR Part 264 in lieu of the conditions specified under paragraphs (c)(1)(iii) through (c)(1)(viii) of this section.  When satisfying these conditions, you must substitute the term “emission-comparable fuel” for each occurrence of the term “hazardous waste” or “waste.”  You must document in the operating record whether you are complying with the alternative storage conditions of this paragraph, or the storage conditions under paragraphs (c)(1)(iii) through (c)(1)(viii) of this section.
261.38(e)






Security.  You must comply with the requirements under §264.14 of this chapter to provide security for your emission-comparable fuel storage facility.
261.38(e)(1)






General inspection requirements.  You must comply with the general inspection requirements under §264.15 of this chapter for your emission-comparable fuel storage facility.
261.38(e)(2)






Personnel training.  You must comply with the personnel training requirements under §264.16 of this chapter for emission-comparable fuel storage facility personnel.
261.38(e)(3)






General requirements for ignitable, reactive, or incompatible materials.  You must comply with the requirements for ignitable, reactive, or incompatible materials managed by the emission-comparable fuel storage facility.
261.38(e)(4)






Preparedness and prevention.  You must comply with the preparedness and prevention requirements under §§264.31 through 264.37 of this chapter with respect to your emission-comparable fuel storage facility.
261.38(e)(5)






Contingency plan and emergency procedures.  You must comply with the contingency plan and emergency procedure requirements under §§264.51 through 264.56 of this chapter with respect to your emission-comparable fuel storage facility.
261.38(e)(6)






Air emission requirements for equipment leaks.  You must comply with the requirements under §§264.1051 through 264.1065 of this chapter to control leaks from equipment used to manage emission-comparable fuel;
261.38(e)(7)






Use and management of containers.  If you store emission-comparable fuel in a container, you must comply with the following requirements for use and management of those containers:
261.38(e)(8)






Condition of containers.  You must comply with the requirements to ensure containers are in good condition under §264.171 of this chapter;
261.38(e)(8)(i)






Compatibility of emission-comparable fuel with containers.  You must comply with the requirements to ensure compatibility of emission-comparable fuel with containers under §264.172 of this chapter;
261.38(e)(8)(ii)






Management of containers.  You must manage containers as prescribed by §264.173 of this chapter;
261.38(e)(8)(iii)






Inspections.  You must inspect containers and the containment system as prescribed by §264.174 of this chapter;
261.38(e)(8)(iv)






Containment.  You must comply with the containment provisions under §264.175 of this chapter;
261.38(e)(8)(v)






Special requirements for ignitable or reactive emission-comparable fuel.  You must comply with the provisions for ignitable or reactive emission-comparable fuel under §264.176 of this chapter; and
261.38(e)(8)(vi)






Air emission standards.  You must comply with the air emission requirements under §§264.1081, 264.1086(b)(1), (c), (d), and (f) through (h), 264.1088, and 264.1089 of this chapter.
261.38(e)(8)(vii)






Closed vent systems and control devices.  If you use a closed vent system or control device to comply with paragraph (e)(8)(vii) of this section, you must comply with the requirements under §§264.1033(b) through (o), and 264.1034 through 264.1036 of this chapter.
261.38(e)(8)(viii)






Tank systems.  If you store emission-comparable fuel in a tank, you must comply with the following requirements:
261.38(e)(9)






Containment and detection of releases.  You must comply with the requirements for containment and detection of releases under §264.193(b), (c), (d), (e), and (f) of this chapter;
261.38(e)(9)(i)






General operating requirements.  You must comply with the general operating requirements under §264.194 of this chapter;
261.38(e)(9)(ii)






Inspections.  You must comply with the inspection requirements under §264.195 of this chapter;
261.38(e)(9)(iii)






Response to leaks or spills and disposition of leaking or unfit-for-use tank systems.  You must comply with the requirements regarding response to leaks or spills and disposition of leaking or unfit-for-use tank systems under §264.196 of this chapter, except that §264.196(e)(1) reads for emission-comparable fuel tank systems:  “Unless the owner/operator satisfies the requirements of paragraphs (e)(2) through (4) of this section, the tank system must be closed”.
261.38(e)(9)(iv)






Special requirements for ignitable or reactive materials.  You must comply with the requirements for ignitable and reactive materials under §264.198 of this chapter;
261.38(e)(9)(v)






Special requirements for incompatible materials.  You must comply with the requirements for incompatible materials under §264.199 of this chapter; and
261.38(e)(9)(vi)






Air emissions.
261.38(e)(9)(vii)






You must comply with the requirements to control air emissions under §§264.1081, 264.1083(c), 264.1084(b) through (l), 264.1087 through 264.1089, and 264.1090(b) through (d) of this chapter.
261.38(e)(9)(vii)(A)






Closed vent systems and control devices.  If you use a closed vent system or control device to comply with paragraph (e)(9)(vii) of this section, you must comply with the requirements under §§264.1033(b) through (o), and 264.1034 through 264.1036 of this chapter.
261.38(e)(9)(vii)(B)






Notification of closure of an emission-comparable fuel tank or a container storage unit.  If you store emission-comparable fuel in a tank or container, you must submit a notification to the RCRA regulatory authority when a container storage area or a tank system goes out of emission-comparable fuel service which states the date when the tank or container storage area goes out of service.
261.38(f)







