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This,fact sheet summarizes a nc EPA policy regarding groundwater contamination. The "Policy . .  

Toward Owners of Property Cc aining Contaminated Aquifers'; was issued as part of EPA's 
Brownfields Economic Redevel ment Initiative which helps states, cothunities, and other 
stakeholders in economic redev spment to work together in a timely m d e r  to prevent, assess, safely 

. '  . clean up, and sustainably reuse wdields. Brownfields are abandoned, idled; o r  under-used 
I.industrial and commercial facilii ~ where expans.ion or redevelopment is complicated by real or 
perceived environmental contar ation. 

. , 
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EPA issued this policy to help ( iers of property to which groundwater contknination has migrated
I '  or is likelyto migrate from a so :eoutside the property: This fact sheet is based on EPA's 

interpretation of the Comprehei ie Environmental Response, Compensation ,and Liability Act ' . . 

, ' (CERCLA! commoniy.known a ,upehnd).and existing EPA guidance. ,Under,the policy, EPA will 
~' not take adtion to'compel such iperty owners to perform cleanups or to reimburse the agency for 

cleanup cdits. EPA may also c' iider de minimis settlements with such owners if they are threatened 
, .with law,siits by third parties., 

. .
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'any "owner" of contaminated property is 
nohally liable regardless of fault. This

Backgrounr sectio'n of CERCLA creates uncertainty about 
the liability of owners of land containing , , 

contaminated aquifers who .did not cause the 
Approximately eighty-five percc of the sites contamination. This unceqainty makes , . 

listed on the,National Priorities t involve potential buyers and lenders hesitant to invest 
some degree of groundwater co mination. in p r o p e q  containing contaminated 
The effects of such contaminatic u e  often groundwater. .The intent of the 'Contaminated 
widespread because of natural s iurface Aquifer Policy is to lower the barriers to the 
processes such as infiltration an1 roundwater 'transfer of property by reducing the uncertiinty 
flow It is sometimes dficuit t( stermine the *- regarding future'liability. It is EPA's hope that 
source of groundwater contamii on. ,by clarifying its approach towards these ' . 

landowners, thkd parties will act ,accordingly. 
Under Section 107(a)(l) of CEI , 

found at 42 United States Code 



I . .Landowner's Relationship to the Person who 
Policy Summa,ry Caused the Aquifer Contqminqtion . 

, . 

First. this policy requires that the original " 

EPA will exercise its contamination must not have been caused by an 
not taking action against a property oivner to agent o r  employee of the landowner. Second, 
require clean up or the payment Iof clean-up .the property o v e r  must not have a contractual' 1  ' costs where: ' I )  hazardous substinces have relationship with the polluter. A contractual 
come to the property solely as t i e  result of , , relationship includes a deed, land contract, or 

.. subsurface migration in an aquifer from a ,  instniment transfemng possession. Third, 
source outside the property, and1 2) the Superfund requires that the landowner inquire 
landowner did not cause, contndute to, or ' ' into the previous ownership and use oTthe land ' '1 , 

aggravate the release or threat of release of any to minimize liability. Thus, if the landowner 

hazardous substances: Where a l property owner buys a property from the person who'caused 

is brought into third party litigation, EPA will '' the original.contamination after the 

consider entering a de minimis settlement. contamination occuhed, the policy will not 


I 	 . , apply if the landowner knew of the disposal of 
. ' hazardous substances at the time'the property 

~ 

the Aquifer 


A landowner seeking protection from liability 


I 

was acquikd. For example, where the property 

at issue was ori@ninauy part of a larger parcel 

owned by a person who caused the release and 

the property is subdivided and sold to the 

current owner, who is aware of the pollution 

and the subdivision,there may'be a direct or 

indirect "contractual relationship" between the 

person that caused the release and the current 

ladowner. In this instance, the owner would ' ~ 


not be protected'by the policy. , I  


In contrast, land contracts or instruments 

transferring title are not considered ,contractual 

relationships under CERCLA ifthe land was 

acquired'after the disposal of the hazardous 

substances and the current landowner did not 

know, and had no reason to know, that any . . 


hazardous substance had migrated into the 

land. 


. .  

The Presence'of a Groundwater Well on the 
Landowner's Property and'its Effects on the --
Spread of Contamination in the'Aiquifer 

Since a groundwater well may 'affect the 

migration of contamination in an aquifer, 

EPA's policy requires a fact-specific analysis of 

the circumstances, including, but not limited to, 

the impact of the well and/or the owner's use o f  . 

it on the spread or containment of the 

contamination in the aquifer.. . . . 
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' "If a prospective buyer knows of aq'uifer 

I 

, .  
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Protection from 
Third Party Law Suits 

Finally, EPA will'consider de minimis 
settlements with landowners'who meet the 
requirements of this policy if a landowner has' ,. 
been sued or is threatened with third-party . .  . .suits. 'A de minimis settlement is an agreement 
between the EPA and a landowner who.may be 

liable for clean up of a small portion of the . . 

haiardouswaste'at a particular site. To be 

eligible for such a settlement, the landowner 

must not have handled.the hazardous waste and 

must not have contributed to its release or the 

threat of its re~easd.Once the EPA knters into 


" a de minimis settlement with,a landowner, third 
parties may not sue that landowner for the costs 

. ,  
of clean-up operations.' . . 

. .  I 

Whether or not the Agency issues a de minimis 
settlement, EPA may seek the landowner's fi l l  
cooperation (including access to the property') 

, .-inevaluating and implementing cleanup at the 

This policy was issued.on May24. 1995 and'pubiished 

in Ihe Federal Regis& on July 3;1995 (volume 60, 

page 34790).You may order a copy of the policy from . . , .  


the Natiod, Technical information Service (MIS), US. 

D e p e e n t  of Commerca,,5825 Port Royal Rd.,
. .
Springfield, VA22161. . . ' 

. .  

Orders must reference NTlS accession number PB96-
109145. . . 

For telephone orders or further information on placing an 
order, call M I S  a t .  

. ,  (703)487-4650for regular service. or ;. 
(800)553-KnS for ish service. 

. . .  . 

For orders via emaiblnternef send to the following . . 
address: , . .  

orders~nf/s.~edwor/d.gov ' ' , 

, . 

For mom inforrnaCon'aboutthe Contaminated Aquifer 
Policy, call Hen Kandell at (703)603-8996. 

. L  , . 
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