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C A Buxggraf President
Peabody Midwest Mining, LLC
o Cm"pcsraizon Servi ice Compdny
"Ragmtﬁred Agent -

251 East Ohio Street, Suite 500
Inézanapehs Indl&ﬁl& 46”04 o

Re: Requﬁst for Iﬂfox"muon P‘ursmt 1o Se:cticm 308 c:sf thf: lemn Wdtf:r Act, 33 1L S C

8 1318, Regarding Peabody Midwest Mmmg, 1.LC - Bear Run Mine, Indlana
~ Docket No. V-W-12:308-01

Daar Mx Burggmf

Th;s 1ett€ﬁ: concerns chscézarges of pollzztams mto waters of the Umte:d States aqso@zatﬁd with the
Bx’.ﬁdl‘ Run Mine, operated by Peabody Midwest Mming, LLC, located in S{:}uthwestem Indiana

Sf:{:tiﬁﬁ 301 of the Federal Clean Water Act ("Act”), 33 U.S.C. § 1311, pm%ubzt‘s the dwcharge of
pollutants into waters of the United States except as authorized by a permit issued pursuant o
Sections 402 or 404 of the Act, 33 T1.8.C, §§ 1342, 1344, Each discharge of polluiams from a pomt

source that is pot authorized by sucha pemt constitutes a vtoldzae)n of Section 301{a) of the Act,
33 US.C. § 1311¢a). :

This Jetter and the enclosures are a request for information issued pursuant o Section 308(a) of the
Act, 353 U.S.C. § 1318(a). Section 308 of the Act awthorizes the Administrator of the U.S. .
Environmental Protection Agency to require thoge subject to the Act w0 furnish mformation,
conduct 1ponitonng, proyzde entry to Ihe Admmxsts rator or authorized representatives, and make
reports as may be necessary 1o carry out the objectives of the Act. Bnclosure 1, which is hereby
made part of this letter, detatls the information Peabody Midwest Mining, LLC (*Peabody™or
“vou”) must provide to EPA. Please submit your written responses in accordance with the
mstructions in Section | of the Informarion Request, which nrovides response deadlines and the

" address where inforrmation should be submitied. Pursuant to Section I, ail mformation must be
orovided in the format requested within 60 days from the date this letter is received. Please provide
a signed written confirmnation, via fax or émail attachment {pdf), to Yanet Pellegrmi, National
Pollutant Discharge Ehimmation Systemn Programs Branch, at the address provided in BEnclosure 1,

within 48 hours of receipt of this Information Request, of your imtention to comply with this
request.

RecyclediRecyoiable o Printed wih Vegetatie 8 Based inks on 100% Recyoled Paper (50% Posfcorsurmer)




Your respome to this request st be acr.ompdmed by a cert]ﬁc,ate that is signed and ddted by you
or the person who is authorized by you to respond to the request. The certification must state that
the response is complete and contains all mformation and documentation available to you pursuant
fo the request. Enclosure 2, which is hereby made part of this Jetter, prov1des a Statement of
Certification for this purpose.

Failure to respond fuliy and truthfully to this information request may result in enforcement
proceedings under Section 309 of the Act, 33 U.S.C. § 1319, which could result in the judicial
‘imposition of civil or criminal penalties or the adiministrative. mpOSItIOIl of civil penalnes In--
addition, there 1s potential criminal liability for the fals;ﬁcatlon of any response to the requested
mformation. - SN

Although the information réquested must be submitted to EP_A,' you are entitled to assert a business
confidentiality claim pursuant to the regulations set forth it 40 C.F.R. Part 2, Subpart B. If EPA
determines the information you have designated meets the criteria in 40 C.E.R. § 2.208, the.
information will be disclosed only to the extent and by means of the procedures specified i m
Subpart B. Unless a confidentiality claim is asserted at the time the requested information is
submitted, EPA may make the mformat]on avznlable to the public without further notice to you
(see Enclosme 3) : S

- Enclosed is a docum,ent entitled U.S5. EPA Small Business Resources Informarwn Sheet to assist
you in understanding the comnpliance assistance resources and tools available o you (see Enclosure
4). Any decision to seek complance assistance at this time, however, does niot relieve you of your
obligation to EPA nor does it create any new rlghts or defeuaes and wﬂl not’ affect EPA 5 deus.zon
to pursue enforcement action. . o : SRR

If you have questions regardmg th.lS notice and information: reque:,t please contact Janet Pellegrini,
of my staff, at (312) 886-4298 or have your legal counsel contact Kasey Barton ASSlstant Regmnal
Counsel at (3 12) B86-7 163 o : o :

Sﬁicere ly,

kaa G. Hyde o
Djrector Water D1v1s10n

Enclosures -

ce: P.Hicginbotham, IDEM
Peabody Midwest Mining, TLC

]
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ENCLOSURE 1
(LLHAJ\ WATER A{JT {CWA} SECI’ION 308 II‘GFORMATION REQ%&T

L Iﬂstmctioﬂs

B ?eabody Mldwest Nimmg, LLC must subzmt aﬁ mformaﬁxon in respan&c 1o this Information -

~ Request in the formaﬁ: requestad far all 1iems w1th1n 69 days from the dat& thas letter i is
: _._racewed e e e .

" Please provlde a mgned wnm:n confma‘t:(}n via fa,x or erna.ﬂ a!;tachment {pdf}, to Janet
*Pellegrini, National Polluiznt Discharge Elmnatu}n System Programs Branch, within 48

hours of receipt of th:s Infgnnaan Requmt ()f vcm' mten{;on to comply with thxs request.
Zide:nufy the pamon{s) respondmg to each lnformanon Request

All dacuments res.pomwe 1o thf: Iﬂfm:manon erquest shfmid be pmvaded in elcctromc
. formai. ' : : : :

' "Res;:ond to aﬁ requcsts usmg fhf; followmg f@nnat& as appmpnana MS Word Dowmmt

MS Excel Spreadsheet, MS Access Database, {}eographx_c infefm&zmn System (GIS) data,

‘Adobe Acrobat Reader PDF format, or pictures and images in JPEG format.

For daia that 1s requested and/or snbmitied in I;ahlés, the data. shalj-be accurudated and
organized into a clearly labeled and annotated MS Excel Sp}:eadsheﬁL The spreadsheet
should be formatted so that it can be prm,ted on an 8.5 x 117 sheet of paper. The

spreadsheet can be formatted to print on an 8 5 x 14” or 11” x 17" sheet of paper if doing
so offers additional clanty. -

Al records and documents that you create. and/or réiy upon m raspo;zdh:zg to any part of this
request must be maintained until EPA informs you in Wﬂtmg that maintenance is no longer
required.

Ptovide a separate narrative response to each and every question and subpart of a question
set forth in this Information Request. Precede each answer with the text and the numm:r of

_the Informatxon R&queqt and its subpart to which the answer e:{)rre;gpeuds

- =n answf:nng each Infemanon Reqmt, uieutxfy ail dments and pe;_sons cc}nsniied
~examined, or referred to in the preparation of each response and provide true and dccurate

copies of all such docoments.

. For each document produced in response © thxs Information Rﬁquest mdscate on the

document, or in some other reasonable manner, ihc number of the Infomation Request and
its subpart to winch it responds. : ;

th}:e ] pecﬁc mformatwu has gzot been memoﬁallzcd ina dacumem, bm is nonethele:ss

responsive to an inf{:-zmaﬂon chucsz v:)u must raspﬂnd {e the Infomauon Requast with 2
written TESpOnse. S

¥ information rcsponswe o this ]’nformatmn chuesl is not n y(mr possession, msmdy or
centrr}i then ldeﬂnfy ihf: pe:rsen fr{}m whf}m such mfo:matmn may be obtained. .
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*If you have reason to believe that there may be 'p'er'sons' able to provide.a more detailed or

complete response to any Information Request or who may be able to provide additional
responsive documents, 1dent1f}r such persons and the addttlonal Infonnatton or documents

B that they may have..

If mformatzon not known or not avaxlable {0 you as of the date of subnnssron of a response

to this Information Request should later become known or avallabie to you, you must .
siupplement your response to EPA. Moreover should you find at any time after the
submission of its Tesponsé that any portlon of the subtmtted mforrnauon 18 false or

- misleading; you must notify EPA thercof as soon as possnble

Your response to this Infonnatlon Request must be accornpamed by a certlﬁcate that is
signed and dated by you or the person who is authorized by youi t0 réspond to the request.
The certification must state that the response is complete and contains all information and
documentation available to you pursuant to the quuest Enclosure 2 prov1des a Statement of
Certtﬁcatlon for this purpose :

Al .mormatlon subnutted pursuant to thls Informatlon Request must be submitted to:

Us. Envu'onmental Protectton Ageney Reglon 5
" Attention: Janet Pellegrini . .
~ National Pollutant Dtscharge Ehmmatton System Programs Branch WN-16J
"+ 77 West Jackson Boulevard e
Chicago, IL. 60604
pellegrint. }anet@ep&gov B
312-886-4298 (phone) -
312-6092-2436 (fax)

m Definitions.

All terms used n thlS htforrnatlon Request that are not defined below shall be defined as they
are defined in Section 502 of the CWA, 33 U.S.C. § 1362, and regulations at 40 CFR § 122.2. Unless
otherwise tndtcated the followmg denmtlons shall apply stnctly for the purposes of this Information

Request:
1.

3.

Bear Run Mme shall include all mining or related operattons associated w1th Bear Run
_Mme located tn Su]hvan County, Indrana. : : . : S

e Document includes as any Writings, drawmgs graphs chatts photographs phone records,

field records, operation logs/notes/field rounds sheets, electronic mail, facsimile,

~ Supervisory Control and Data Acquisition (SCADA) information, and other data

compilations from which information can be obtained and translated, if necessary, through
detection devices into reasonably usable forrn Documents should be produced as they are
kept in the usual course of busmess '

Identlfy” means, Wlth respect toa natural person to set forth the person’s naine, present or

4
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: _]ast Lnown bt.smess aodress and busmess telephone number present or iast knowu hotre -~

address and horne telephone number a.nd present or last known _]Ob t1t1e posmon or
~ “business. e SR

B “Identrfy” iineaﬂs wrth respect toa doeument to prov1de its eustomary busmess descrrptlon
its date; its number, if any (invoice or purchase order number) the 1dent1ty of the author,
' addressee and/or reorprent and substance of the subject Thatter. -

“Ident:fy” INeans, ‘with resPect toa corpor atxon parmershrp, _busmess trust or other
assoclation or busmess entity (including a sole proprietor: shlp) to set forth its full name,

address, legal form (e g corporanon partnershlp) if any, and a brief df:sc,rrptzon of its
business. _ _ L e

~ “Mining operation” Shall mean the fo]lowing:' any Su.rface and/or underground Iine, a coal

processing and preparation plant, a coal transportation facility, and all associated operations.

“NPDES” or “NPDES Permit” shall mean National Pollutant Discharge Etimisation System
Permit or any state permit issued pursuant to the NPDES plO gram that Indiana is authonzed

. to admrmster _

o ‘Process water’ Ineans water (mcludurg storm water) T.hat comes in contact w1th coal

preparation plants and associated areas and active and post mining areas, and includes pre-

existing discharges resulting from mmmg activities thdt have been abandoned pr1or to the
time of a remining permit application. - : :

‘“Point source” means any discernable, confined, and discrete conveyance, including but not
limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, or container.

“Section 404 permit” shall mean a pemj_i_t__for dredge or fill activity issued by the Army
Corps of Engineers. .

- “SMCRA” 01 “SMCRA Penmt” sha]l mean any perrmt 1ssued by Pederal or State entities
©pursuant to the Surface Mining Control and Reclamation Act and shall mclude all issued

and proposed amendments to the SMCRA permmit. -

'.“State” Ineans. the State of Iudran&

‘Wetlands” shall mean those areas that are mundated or saruraled by surface or groundwater
at a frequency and duration sufficient to support, and that under normal circumstances do
support, a prevalence of vegetation typrcally adapted for life in saturated soil conditions,
Wetlands generally include swamps, marshes, bogs, and similar areas.

~*You” and “your’shall mean Peabody Midwest Minmng, LLC and/or any company, entity,
‘or corporation that has directed work at a Peabody Midwest Mining, 1.LC mining operation,

and any parent, affiliate, subsidiary or related entity of Peabody Midwest Mining, LLC.

I Information Requests

- Idenlzfy the followmg for Peabody M1dwest Mining, TILC: the state of i mcorporanon, the
o _prmupal place of business, and prowde the name and mailing address of the registered
“agent for each state in which you do busmess If 1there is a pdl ent c,ompany, please list the

name and address of the parent



- Identify aii owners of Bear Run Mme fsf:aze the nature of thﬁ owmramp interest for each
owner. Identify all leases; limited lability and/or geneml paﬂmtrshlg agmemeﬂts or any
other ownership agreeiments in place for Bear Rug Mine.

JIdentify all operators of Bear Run Mine during the five-year period precedmg th& date of

o receipt of this letter. For each operator, describe in detail the natore of the mining

. operations that entity engaged or engages in. {de:ntlf} and prt}vzde all Oﬂetatang agreements
m place for Bear Run Mine, including but m)t hm.xzed to, {}peratmg cxgreemnts in

co;mecm{m thh th& fojowmg o

B. All SMCRA permits, zm&uﬂmﬁ* all issued and ;arope sed mﬁﬂdmemq fi]ereg:s
including but not limited 1o Permit Nos. 5-250 and 5-264;

.7 Allother mining operations owned or operated by your com;)any éssocmte{i mth
" Bear Run Mme; and. ,

“ Do Hclude the name, address and contact information for each operation.

Provide the following information for all the operations associated with Bear Run Mine,
mnchiding, but not Hmited to, your operations in connection with SMCRA Permit Nos. 5-256
and 5-264, mctudmy all issued and proposed ammendinents thereto, and all NPDES permiits
associated with Bear Run Mine, inclding but not Emited to, NPDES Permit No.
INGM@Q;:S’ me:ie mformation in cbmnoiog:ecal order, where app?;ca.ble (i.e 4F 4G and

A Pmmda t}ar: date that Tining c)ptzratmm ‘%gm , :
‘B, Provide the pnmmv Standard Industrial C iabsﬁicanon { SIC) code(s)

C. Provide a table and/or list of permits, mchauding SMCRA, NPDES and Section 404
permoits, ineffect at any time during the five-vear period-preceding the date of receipt

‘of this Tetter, and inchide the permit number, date of coverage, and recelving
water(s). Inchide the inforination required in No. 4F; 4G and 4H, below.

D. Provide a copy of all NPDES pernits associated with Bear Run Mine in effect at any
time during the five-year period preceding the date of receipt of this letter. Include
copies of all related permit renewals, Imdiﬁcatmns or revisions, permit authorization
notices and associated ] ‘Q'oziz:es Qf Intent C’%OIS) OF permit apphﬁat;ﬁns,

E. Provide 4 map Which identifies the f@liawggg

1. - All process water and storm water discharge locatons including
latitude and longitude, where available, ctn;.i where apphcabie
‘agsociated outfall numbers; and e

2 All biological and water chemistry sampling focations associated
with the results identified m No. 4F, 4G and 4H, below.
F. Provide all analytical resulis, meluding sarmpling results generated by any laboratory

under contract 0 you, or by your emplo yees, or by you, for any rmenitoring of -
process water and Storm water discharges during the five-year period preceding the
date of receipt of this lester, includin g ambient and gmzmdwwer mmmtoﬂng for ad



e

'NPDES and/or S‘MCRA‘{){:H&M#; :.-f-il[_na:lude ail z:fﬁuént sampi’mg results completed by
_you or on your behalf, regardless of whether or not the data was submitted to any

regulatory agency. Key all sampling results to therr respecuve locations on Lhc map

required in No. 4k, and 1cieutzfy any, panmt ass{)cxaied wzth the resuit& in Lbe
table/list required n Ne. 4C. L

Provide copies of ail Dzscharge Momtormg Repoﬁs (DMRS) subrmtted to any
e regnlatory’ agency ‘during the fivev}fe:ar period preceding the date of receipt of this
- letter. Key the results to thei respective locations on the map reqmrf:d in No. 4E,

. ' and 1denf;1fy any pexmxl assoclated mth eac%; DMZR n; the tableﬂzst reqmred i No

Prowdc a Cﬁp}‘ s;)f al.l bzologmal aﬁd water chemlstry momtormg azzdfor sampimg
Tesults durmg the five-year period preceding the date of receipt of this £etter4, other

than the sampling results provided under No. 4F, above. Key the results to their
respective locations on the map required in No. 4E, and kdﬁﬂtify any permit .
associated with the sampling results in the table/list required in No. 4C.

Provide a narrative that identifies where the process water 13 generated and
describes/iilustrates how the water 1s conveyed (e.g. pipe, overland flow} and
managed (e.g. pond/impoundment, discharged through outfall, overland flow, etc.).
Provide a line drawing showing the water flow through the processing plant facility.
Indicate sources of intake water, operations coniributing wastewater to the effluent,
and treatment units and /or sedimentation ponds labeled to correspond to the more
derailed descriptions in | (1), Construct a water balance on the line drawing by

showing average flows between mtakes f}peraumzs treatrnent unis/ sedimentation
ponds, and outfalls.. :

{13 For each outfall, provide a deacnpnan of: (1) All operations contributing
wastewater to the eifluent, including process wastewater, cooling water,
and storm water; (2) the average flow contributed by each operation; and
{3) The treatment, if any, received by the wastewater.




. ENCLOSURE 2+

* STATEMENT OF CERTIFICATION .

-1 ccmfy that the mformatlon oontamed m or accompauymg [hlS submxssmn is tnie, accurate,
- and oomplete - : : :

As o Lhc 1dent1ﬁed poman(s) of thls subrmssmu for. leuch I cannot pcrsnnally verify its
tmth and accuracy, [ certify as the company official having supervisory responsibility for the
~ person(s) who, acting under my direct instructions, made the verification, that this information is
“tnie, accurate, and complete. I am aware that there are significaiit peualnes for submitting false
) mformatmn, mcludmg the pGSSlblhty of fines and unpnsonment '

e (Slgnature)‘_ o

(Title)

| _(].Z.‘)aie).
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C(mﬁdentxal B;:sme:‘s.s Infgrmahon (CBQ
Assertmn and Sabsfannai!en Reqmeme:nts

Asseﬁmn chuuﬂmcni& o

Y{)u may asserta busmes& couﬁdeni:zaht)’ clai.m covamg all or paﬁ ::rf the m:f()fmauan

s r&questad in the attached etter, as provided in 40 CER. § 2.203(b). To make a confidentiality

claim, submit the requested mfemlauon and mdlcatf: ﬂlai you are makmg a claim of confidennality.
Any docxzment over,which you make 4 {:}asm of cenﬂdemxahty shcmid be ma;:ked by placing on or
attaching to the mformation, at the time if is submitted to EPA, a cover sheet, stamped or typed
iugend or other suitable form of notice employing language such as “trade. secret” or “proprietary”
Tor ¥ mmpany cenﬁéf:ntml” and a date, if any, when the mfc;rmaucm shouid no longer be reated as
" confidential. Infom;atim coverod by such a claim will be disclosed by the EPA only.to the extent
peﬂ"mtted and by means of the pr{x::ediires set forth by Section 308.of the CWA, and 40 C.F.R. Part
"2 Allegedly m;;ﬁdemial pamo;;;,s of othcrmse non-confidential documents should be clearly
identified. EPA will.construe the failure to furnish a confidentiality claim with yous response 1o the

attached letter as a waiver of that ciaun am:i thf: mformazmn may b& r;}ade avmlable 1o the: pubh{:
'wzthom further no!:icc 1 you o S

}E’lease begmgaﬁe pmem‘zei madzcal and S}mﬁa{ ﬁies from your r&:spenses an(i mciade that
im”omatlon on separate sheet(s) marked as “Personal Privacy Information,” given that disclosure of
such information to the g&ﬂeral pubim my mnstima an mvasmn of pnvacy

Subsiamiatlon Rqu}mmems i

AH conﬁdcmlailty {..ldlﬂlfs are subjzm t& EPA wnﬁcdtmn and must bc made in accordance
wﬁh 40 C.ER. § 2.208 which provides m part that you satisfactorily show that you have taken
reasonable measures to protect the confrdentiality of the information and that you intend to continue

t0 do so; and that the mformanon is not and has not ‘éseeﬁ masonabiy Gbmmablc by iegmmate means
Wﬁhout yeu:censent, B e

Pursuamt to 40 C F.R Pazt 2 Subpart B EP& m&} at any. txm;z send j,"OEl a iatter asking you
to substdmlam fully your CBI cim You must prowdc EPA with a response within the number of
days set forth in the EPA request letter. Failure to submit your comments within that time will be
regarded as a waiver of your confidentiality claim or claims, and EPA-may release the information.
EPA will ask you to speczfy which poriions of the mformauos:i you consider confidential. You must
be specxﬁc hy page, pﬁragraph and sentence when xdentlfymg the information subject to your
claim’ Any inforfration not specifically identified as subject to a confidentiality claim may be
disclosed to the requestor without further notice to you. For each item or class of information that

you identify as being subject to CBI, EPA will ask you to .answer the following questions, giving «s
much detail as possible:

1. For what period of time do you requést that the information be maintained as confidential, e.g.,
mmtil a certain date, until the occurrence of a specified event, or permanently? [f the occurrence
of a specific event will eliminate the need for confidentiality, please specify that event.

[

Information submitted to EP A becomes stale over time. Why should the information you claim
as confidential be protected for the time period specified in your answer to question 1 above?



A.  What measures have you taken to protect the information claimed as confidential? Have
you disclosed the information to anyone other than a governmental body or someone
who is bound by an agreement not to disclose the information further? If so, why should
the mforrnanon still be consldered conﬁdent;al o

B. Isthe mfonnation contamed in any pubhcly avarlable rnatenal such as the Intemnet;
publicly available databases, promotional publications, annual reports, or articles? Is there
- any means by which a member of the public could obtain access to the information? Is the
L mformatlon of a kmd that you would custornanly not release to the pubhc? -

- C .Has any. govemmental bodj,r made a determination as to. the con_ﬁdentrahty of the
' m_fonnatlon? If so, please attach a copy of the deterrnmatlon SRS .

- D. - For each category of mformanon clauned as conﬁdentlal explaln w1th specrﬁc1ty why
- release of the-information is likely to cause substantial harm to your comipetitive position.
Explain the specific nature of those harmful effects, why they should be viewed as
substantial, and the causal relationship between disclosure and such harmful effects. How
could. your competrtors rnake use of thrs mforrnatron to your detnrnenﬁ e

Please note that effluent data provrded under SGCHOI] 308 of the CWA 33 U S C § 1318, s
not entitled to confidential treatment under 40 C.F.R. Part 2. “Effluent data™ means, with reference
to any source of drscharge of pollutant (as that term is deﬁned m Sectlon 502(6) of the CWA 33
USC 1362(6)) - D AT :

Inforrnation necessary to determine the identity, amount, frequency, coricentration,
temperature, or other characteristics (to the extent rélated to water quality) of any
. pollutant which has been discharged by the source (of of any pollutant resultmg frorn
. any drscharge from the source) ‘0T any combmatlon of the foregomg '

o Inforrnauon necessary to determme the 1dent1ty, amourit; frequency, concentration,
' temperature, or other characteristics (to the extent related to water quality) of the
poliutants which, under an applicable standard or limitation, the source was
- authorized to drscharge (incliding, to the extent necessary for such purpose, a -
"descrrptron of the manner or rate of operanon of the source) and

. 'A general descrrpnon of the location and/or nature of the source to the extent

- necessary to identify the source and to drstlngursh it from other sources (mcluding,
- to the extent necessary for siich purposes a dCSCHpthIl of the de‘nce Lnstallatlon or
: operanon constrtutmg the source) L

4—0 CFE. R § 2. 302 (a)(2)(1)(A) (B) and (C)."



ENCLOSURE 4






The ijmted ‘%tas:e,s Em?lrenm&mat Protes::t;on Agencv prowdes an 85}'&} of reso urc&s mciudmir “wmkshepfc _tfammv
'%&ﬁsmres. hotlines, websites and gmdss o help small businesses understand and compiy with federal and state

ok sm 1{01}1}‘16*}1&; Jaws. -

Ina ddztzon 10 heipmg small businesses understand their: erwmumenzai obha’amm and

_ _.:improve cemphaﬁae these resources will also help such busmesses find cas‘{~ef§ectwe wa}b © co“npiv ‘fhmugh
o ,poi unon prex fmtli}{} tf:c?m;qnes and imevative tccimelogles

o ‘_ EPA’S Sma}i Busmess Vvebsztes | i
: bmaii Bus;m:ss b"mmnmeniai H{}m@paf’ﬂ - www smaiiblz-{tﬁmr{}\wb org
o Smaﬂ Busmess Gatewa‘v mvw epa gov/smallbusiness

EPAS Sma;l Busmess Ombudsmdn ~ www.epa.govishe or 1-800- 3&8 5888

EPA’s Compiiance Assistance
Homepage _
WWW . Epd. ac\ncampl,a')cefass;smncef
basiness.hml

This page is a gateway to industry
and statute-spectfic environmentai
resonrces, from extensive web-based ..
information to hotlines and compliance
2ssistance specialists.

EPA’s Compliance Assistance. Cemers

WAL ass;stancec. e:nttt:rs net

EPA‘Q Compi'zance Assistanee Centers.

provide informarion targeied to.

_ ,rsdusmes with many smail buszncsses
They were developed i partnership
“with indestry, universities and cther

: fe:dsral and state agencies,

%rncu}mre
WWW.EDE. ROV ’asrwmmmf‘

Automotive Reeyéiing
WIWW,ECATCERIET.OTE

Au{omo't_ivé_ Service and Repair

wwwccar-greenlink org or -8B GRNAINK.

Chemical Manufactoring
www.chemalhance.org

Construction

) xawwc;mc:mtamrg ori 7349954611 ¢

Eitiucail (m
WWW CAIPUSEIC.Org -

Food Processing
www fpeac.org

Healthcare
www.hercenier.org

‘Local Government
Www.igean.org

Metat Finishing
Swww.anmfre.org

- Paints and Coatings
W, pamtcentcr org
www pw bre.org

?nntmo o
CEWW, pz’seac Dm

i?’_or‘fs : .
www. porfeompliance.org
U.S. Border Compliance and
ImportExport Issues

www, bordercenter.org

.-.Ho.tgi-nc.s;:-, Helplines and

-+ Llearinghouses

www.epa.goviepahome/hotline hum

. EPA sponsors many free hotlines and

| clearinghouses that provide convenient

assistance regarding envirotmental

1 requirements. . Some exampies are -«

Prmte;d Wlnng Board Mamfacturmg

AW, epa govigzone or |

Y Antimiéfebiai infof“matioss'ﬁﬁt}ine

mfe»am:mmrebzalr“epa gov or
F-703-308-6411 :

Clean Air Technoiagv Ceuier (Cﬁ&” )

1 Info-line -

wwvaepag&y.fﬁ:;fca’tc or 1-919-541-GR00

‘Emergency Plaoning ami Cemmunm

Right-To-Know Act -
wWeewepa. gov/ \ﬁperﬁmd resources/
mfocenter/epera hion or 1.800-424-9346

EPA Imported \‘ehic!es and Eagines
Public Helpline

www.epal mvfoiaq’amparis o1
734-214-43 00

National Pesticide Information Cénter

| Www.npic.orst. edw/ or 1-800-858-7378

Natloria} Response Lenter I—iotlme -

jto report oif and hazardous substance spills
SWWW T, qu‘E: m: l ord SOGJ’*%SS()”‘

) Pﬁiiuuon Preveni"mn ¥ nfarmaﬁon

Clearinghounse (PPIC)Y
Wivy.epa, gov/opptintr/ppic or . .
i-203-566-0799

Safe Drinking Water Hotline

WW.EDAE, aov!sﬁfewaten}m{lmﬁhﬂden
hemi or 1-800-426-47

Stratospheric Ozone Protection Hotline
80&«'?%«}9%




Fax;e Sahstances Camrﬁikzzt {T SC ﬂ& } Hoﬂmz
_f'_tsmhatimef’"‘epa gov 6F 1-303.55401404 0 -0

“Wetlands Informatmn He¥pime ;

WAV epa gov;’ou(}wfweﬁa{;ds!wethne html or I- 80{3 B32-7828 |

State ami Tnbai Web Based Resgurces :

&tate Re:saurtc Locater&
WWW e:rzvcap OIQjSt&{e[{)OiS

~ The Locators prsv;de state- spmlﬁc aontacis regu!atzons and -
resources covering she M13jOF enwronmenta} Jaws,

State Small Busivess E m*lronmmtalﬂsmmuce Programs :

(SBEAPs)

www.smaltlbiz-enviroweb.org

State SBEAPs help small businesses and assistance providers
understand environmental requirements and sustainable
busingss pmcriae:, through workshops, trainmgs and site visits.
The website is a central point for sharing resources between

EPA and states,
. EPA’s Tribal Compliance Assistance Center
~www.epa, gov/tribalcompliance/index hitm!

- The Center provides material to Tribes on environmental
stewardship and regulations that mlghi apply to tribal
government opera’ﬂons :

EPA’s Tribal Portal
| WWW.epa. Qovftrzbalportall

The Portal helps users §0¢3t€? mbai»reiated information within
EPA and other federal agencies.

EPA Compliance Incentives

EPA provides incentives for environmental comphiance. By

participating in compliance assistance programs or vohuntarjly
~ disciosing and pfénépt‘ly'écrf&:}i‘iﬁg violations before an
“enforcement action has been initiated, businesses may be

ehigible for penajty walvers or reductions. EPA has two such

policies *{hat may: app{v 1o small bugmésses

EPA's Small Business C ompi:auce Policy
www epa.govicompliance/incentives/smallbusiness/index huml

This Policy offers small businesses special incentives to come
o compliance voluntaniy.

~ EPA’s Audit Policy o o
wRWw.Epa. 20&,compisance;mcﬂrﬁves‘eaugjmnmfzudimxrcv h’im

.| 2bout federzl 2 gmc:y eu?@mernent actions.
- you fall within the Small Business Administration’s definition-
- of a'small business (based on- your North Amernican Industr

Lﬂmmenf{ng on Fedemi Enfvrwmeni ;%cmn}s and
_Campimnce Activities :

- The Sm&ii Business’ Reguiamr}» anorcement Faimess Act
_”(SQREPA)LSM%; ished a SBRFF&.Ombudbmczﬂand 10 Regionat
Fairness Bodrds to receive comments from small businesses

If you believe that

Classification System designation. number of employees of
annual receipts, 2s defined at 13 C.F.R. 121.201: in most cases
this means a business with 300 or fewer emplovees), and wist
to comment on federal enforcement and comptiance activities
call the SBREFA Ombudsman’s toll-free number at [-88%
REG-FAIR {1- 88&»7_}4 3747). or go to their website at wwwn
sba.zov/ombudsman.

Every smali business that is the subject of an enforcement o
compliance action is entitied to comment on the Agency s action
without fear of retaliation. EPA employees dre prohibited fror

~ using eriforcement or any 6ther mreans of retaiiation against an

member of the regulated comrnumtv i rﬁsgonta to comment

. m&d& mder SHREFA.

Your szty (6 Cempi} IR
If you receive complidnce assistance or submit a comme:
o the SBREFA Ombudsman or Regionai Famness Board

i you still have the duty o x_orrzply with the faw, includir

pr{}wdmo timely “esponses 1o EPA information request
administrative or civil complaints, other enforcement actio)
or communications. The assistance information and comme

_processes do not give you any new rights or defenses in a

enforcement action, These processes also do dot affect EPA

“ obligation to protect public health or the environment under ar

of the environmental statutes it enforces, inchiding the right
take emérgency remediaf or emergency response actions whx
appropriate. Those decisions will be based on the facts in ea
siteation. The SSR;,,FA Ombudsman and Fairness Boards «
ot parti¢ipate in rec«}i»zng{ EPA' enforcement actions. Als

- remember that to preserve vour rights, you need 1o comply w

all rules governing the enforcement process.

EPA is disseminating titis information o vout without maki
a determination that your business or organization is i sm
business as defined by Section 222 of the: Small Busin
Regulatory Enforcement Fairness Act or related provision:s
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REPLY TO THE A_TT_E;\'f‘t_IOr»} oF
CERTIFIED MAITL 7009 1680 0000 7635 8750 =
RETURN RECEIPT REQUESTED -

C. A. Burggraf, President -

Peabody Midwest Mining, .L.C.

c/o Corporation Serv1ee Company -
Registered Agent - RIS AT
251 East Ohio Street, Suite 500 ST
hldlanapohs Indtana 46204

Re: Request for Infonuatton Pursuant to Seetton 308 of the Clean Water Act, 33 U.S.C.

§ 1318, Regarding Peabody Mldwest Muung, LLC Bear Run Mme I.udlana
Doclcet No V—W—l 2~ 3 08—09

Dea1 Mr. Bu1 ggraf

This letter concerns dtseha:rges of pollutants into Waters of the Umted States assoc1ated Wlth the
Bear Run Mine, operated by Peabody Midwest Mlmng, LLC, located 1 southwestern Indiana.

This letter and the enclosures are a request:for information issued pursuant to Section 308(a) of
the Clean Water ‘Act (“CWA’?or Hthe Act”), 331J,8,C.'§ 1318(a). Section 308 of the Act -
“authorizes the U.S. Environmental Protection Agency to require those subject to the Act to
furnish information, conduct monitoring, sample effluents, and make reports as may be :
necessary to carry out the objectives of the Act; Enclosure 1, which is hereby made part of this
letter, details the information Peabody Midwest Mining, LLC (“Peabody” or “you”) must
provide to EPA. Please submit your written re3pon'ses in accordance with the instructions in

section I of the Information Request, which pr0v1des 1esp0nse deadlines and the address where
information should be submltted SHER S

This request for information 1equ1res Peabody to among other things, conduct biological,
physical habitat and water quality monitoring and sampling in order to assess the impacts of
discharges from the Bear Run Mine to waters of the United States, in furtherance of the
objectives of the Act.” EPA encourages Peabody to consult with EPA on any issues and -
guestions regarding the development of the requested mouitoring and samplmg plaus Please
provide a signed written confirmation of your intention to comply with this request, via fax or
email attachment {pdf), to Janet Pellegrini, National Pollutant Discharge Elimination System

Programs Branch, at the address provided in Enclosure 1, w1th1n five business days of receipt of
this Information Request

Recycled/Recyclable » Printed with Vegeiable Ol Based Inks an 100% Recycled Paper (50% Pasicanstmer)



Your responses to this request must be accomparied by a cettificate that is signed and dated by
you or the person who is authorized by you to respond to the request. The certification must state
that the response is complete and coriiains all information and documentation available to you
pursuant to. the request. Euclosure 2, which is hereby made part of this letter, providesa
Statement of Certification for this purpose.

Failure to tespond fully and trathfully to this information request may résult in enforcemert
proceedings under Section 309 of the Act, 33U.8.C. § 1319, which could result in the ;ﬁdmml
~imposition of civil or Srithinal petalties of the Administrative nnposﬁma of cinl penaltzes In
addition, there is potential cnmmal liability for the falszﬁcat;en of any respoase ta the req&ested
information,

A‘itheugh the information requested must bé submnitted to EPA, you are entitled to zisseré A
business confidentiality claim pursuant to the regulations set forth in 40-C.F.R. Part 2; Subpait B.
If BPA determings the information you have designated nieets the criteria in 40 C.FR.-§ 2,208,
the information will be disclosed only to the extent and by means of the procedures specified in
Subpart B, Unless a confidentiality claim is asserted at-the time the requested information is
submitted, EPA may make the mf{mnatwn available to the public W],ﬂiOZ}t furthm notice u} you
(see I‘nclmure 3. : SRS ST L :

Rnclosed is a doc&meﬁt entltleé US’ EPA Smczzf ﬁuszr:ess Rezmwcewafformazmn Siaeez‘ to asazst
you in-understanding the compliance assistance resources and tools available to you (see
Enclosure 4). Any decision to seek compliance assistance af this time, however, does not relieve
you of your obhgatwﬂ to EP A nor does it create any new ri ghis or defenses and WII} not affect
any- FPA ciecmon to pursue enforcement acnon o

fyou have questmns rco'ardmff thlS mfonnatmn reqnef;t please contact Janet Pellegrini; -
at (312) 886-4298, or have your Iegal counsel contact Kasey Barton, Assistant chlonai Counseia
at {312) 886-7163. . e e - :
- Smcerely, ) | LI R
e Tml{a G Hyde P
- Director, Water Division .

Enclc)surcs

' co: P, Higginbotham, IDEM
John W. Watson, Bsq.



10.

11.

 ENCLOSURE1
CLEAN WATER ACT (CWA) SECTION 308 INFORM_ATION REQUEST

I Instructlous

._ Please prowde a s1gned wntten conﬁnnatton, via fax or’ ema:d attachment (pdf) to Janet
_Pellegnm National Pollutant Discharge Elimination System Programs Branch, ‘within five

business days of rece1pt of t]ns Informauon Request of your 1ntent1on to comply Wlth this
request. _ Gl AT

..+ Peabody Midwest Mnnng, LLC (Peabody) must subnnt to EPA for Teview and comment

draft water quality, physical habitat, and biological samplmg plans consistent with the
quulrements of this request within 30-days ﬁorn the: date of rece1pt of thls request

B Peabody must submit to EPA ﬁnal wate1 quahty, physmal habltat and b1ologlca1 sampling

plans within 15 days from the date of receipt of any comments received from EPA, or

within 15 days from the date of receipt of notice that EPA has completed areview of the |

plans. The final samphng plans must address any comments received by EPA.

Peabody must submit to EPA interim wate1 quallty samphng Iesults every 30 days after
water guality sampling begins, untﬂ the ﬁnal Water quallty samphng report is submitted.

Peabody must submit all other 1nforn1at10n requ:u'ed by thls 1equest to EPA no later than
November 19, 2012. _ RETE

Identify the person(s) responding to each Informanon Request

All documents responsive to the lnformatmn Request should be prowded in electromc ‘
format.

Respond to all requests using the following formats, as appropriate: MS Word Document,
MS Excel Spreadsheet, MS Access Database, Geographic Information System (GIS) data,

~_Adobe Acrobat Reader PDF format, or pictures and images in IPEG format Data 1nay be -
o _'_"submltted on CD~ROMs or other electromc formats acceptable to EPA. -

‘For data that is requested and/ or submitted in tables, the data shall be accumulated and

organized into a clearly labeled and annotated MS Excel Spreadsheet, The spreadsheet

~ should be formatted so that it can be printed on an 8.5 x11” sheet of paper. The

~ spreadshect can be formatted to print on an8.5” x 147 or 117 x 17" sheet of paper if domg
~ so offers addltlonal clanty

All 1ecords and documents that you cr eate and/o1 rely upon in respondmg to any part of this
request must be nlamtamed for a period of at least 3 years from the date of the sample,

: measurement, or 1eport, unless this time period is extended at the request of EPA in writing.
‘Records of monitoring nlfonnatton shall include: the date, exact place, and time of sampling

or measurements; the dates analyses were performed, the individual(s) who performed the
analyses the analytlcal tec]nuques or methods used and the results of such aualyses

I answermg each Inforrnatlon Request 1dent1fy a]l documents and persons consulted,
“examined, or referred to in the preparatmn of each response. If any protocols are used for

sampling and/or analysis in addition to those 1dent1_ﬁed in section 1, below, p1ov1de true
and accurate copies of such documents.



12,

13.

For each document produced in response to this Information Request, indicate on the

_document, or in some other reasonable manner, the nwmber of the Information Request and

its subpart to which it responds.

If mformation not known or nof available to yéu as of the date of submission of response

_to this laformation Reduest should later become known or available to you, you must
- supplement your response to EPA. Moreover, should you find at any time after ’shfz

'_ . submission of its response that any portion of the submitted-information s false or-
- iriisTeading, you must notify EPA thereof as soon as possible. e

14.
o sig g,aﬁwd and dated by youor the petson who is duly aiithorized by you to respond to the

: 15‘;..

Your response 10 this Information Request must be accompanied by a ceﬁiﬁcate that is

reqaesi The certification must state that the response is complete and contains all
information and documentation available to you pursuant to the raque:st Enelc;sure 2
prowdes a Statement of ("ertlﬁcat:ion for tbzs purpose - -

Al mfomat:on subimtted pnrsuant fo thas Information Reqmest must be submitted to:

' U S Envzronmama} Pmtec;tlon Agency Regmn 3
SR Attention: Ia&et?elle:gmm et e e
NPDES?mormsBramhwml o
TF West Jackson Boulevard - o7 e
‘Chicago, 1L 60604
petlegrini janet@epa, gov f Sl
- 312-886-4298 (phfme)
312-692-2436 (fax)

}I {)efmma:::;as

A]l tenns used in ﬁ_us Informanon Request that are ot defined below shall be deﬁned as they are
defined in Section 502.of the CWA, 33 U.S.C. § 1362, and regulations at 40 C.FR. § 122.2 and 40
C.FR. Part 434. Unless otherwise indicated, the foﬂmmw deﬁmﬁans shatl apply sinﬁtiy for the
mrposes of t}:ns Infz}rmatwﬁ Request ' o :

1.

“Béar Run Mine” shall mcziude all 1mng and re}ated Q}Jﬂxﬂﬁa'ﬂh assemate;d wﬁh Bear Run

. Mine, 1ocatadm8uﬂwan County, Indiama.

“Document” includes any writings, drawings, gzaphs chart% photogra@hs 13?1(}31& records,

- _field records, operation logs/notes/field rounds sheets, clectronic mail, facsimile,
.~ Supervisory Control and Data Acquisition (SCADA) information;, and other data

compilations front which information can be obtained and translated, if necessar}, through

- detection devices into reasonably usable form. })Ocumants must be gmduced as they are
. kept in the usual course of business,

' “%f[mmg aperation’ » shall mean the foﬂow;nv aﬁy suz‘face and/or uniiezl gfouﬁd mme a coal
. processing and preparation plant; a caal i:ransportatmn f&mﬁty, and all asaaczated operations.

“NPDES” or “’\IPI)ES Permit” shall mean Na’*;mna} PoHutant Dlscharge Elmnaﬁan System

permit or any state permit issued puzsuant fo the NE’DES program that Indiana is authorized

to adreinister.
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2.
13,

14.

15.

16.

17.

18,

“Process water” means water (including storm water) that comes in contact with coal

~ preparation planis and assmczated areas, d actwe dnci post mmmg areas :gnclud;ng
- abandoned mine areas) o : _

S “Pomt seurce meam any dlscemable canﬁned a.mi dlscrete cmmeyance mclueimcr but not
"’-giimxtﬂd to, any pipe, ditch, ohannel tumiel c;{mdult Wf:fif disorete, ﬁssu}:e or. mntam&

' “SMCRA” or “QMCRA ?emut” shall mean any permit issued by FedﬁraI or Statc enﬁtzes .
- pursuant to the Burface Mining: Control-and’ Recla:z}atton Act and shaﬂ 1110&%1{1@: aEI 1ssued
B: and propewd amex}dments to. the SMCRA pemnﬁ :

- “Statg” means the State cxf imdl ana o

"“‘Ye aﬂd ‘yeur” shaﬂ mean Peabedy deast Pvi,mmg, LLC :mdfar any compzmy, e:ntlty&
L or ;:orperanon that has directed work at a Peabody Midwest Mining, L1.C mining operation,
and any pamat afﬁlmte, submdia,ry or mlated entity of Peabedy Mzdw est Mmmg, LLC

10.
- HydmlogmUmtCede@SlZGlllﬁS
11.

“Busseron Creek” shall mean the Waiershed Assessment Umt f01 B&sseron Creek W}th

. “Black Creek® shaﬁ mean the Watershed Assessniem Umt for B}ack Cleek mﬁ;

Hy drologxc Uzsri Code 0512020206.

“Indian Creek” shall mean the W&i@rshed Assessment Umt for b}dlan Creelg wath
Hydrologic Unit Code 0512020208, =

“Maria Creek” shall mean the Watershed Assessment Umt f01 M ana Creek, Wiﬂl
Hydrologm Unit Code 0512011118, '

“Coal refuse pile area” as dcﬁned in40 C. F R.§ 434.1 1(p), means any c(}&i refuse cicposm‘%d
on the earth and intended as permanent disposal or long-term storage (greater than 180 days)
of such material, but does not inclnde coal refuse deposited within the active mmmg area or
coal refuse never rem{)&fﬁd ﬁom the active mzmg area,

“Coal pr eparatmn and coal yrepa:aﬁon plant asmmated 81838” as dvﬁm{i in 4(} C F R

§ 43420, means discharges from coal pr eparation plants and coal preparation plant
association areas, including discharges which are pumped, 51ph<med or drained from the
coal preparation plant water circuit and coal storage, refiise storage, and ancillary areas
related to the cleaning or beneficiation of coal of any rank including, but not limited to,
bituminous, hgmte and authracite. See aim 40 CF. R S 434 11 (e},, (f) aud (g)

‘Mlne dramaoe areas a8 deﬁﬁeé m 40 C F R. § 434 11(11) means any drzamagf; and any

. waf{sr pumped or siphoned} ﬁ‘om an actwe ining area or a post»mlmng area.
g “Actxve mining area”, as defined in 40 C.ER. 434, Il(b) means the ale:&, on and beneath

land, used or distaxbed in activity related to the extraction, removal, or recovery of coal
from its natural deposits. This term e.xcludes coal prepm atmn plants,k cozﬁ preparatzon plant

-associated areas-and post -miping areas. -

“Reclamation areas” as defined in 40 C.F & § 434 11(1}, means the surfaue area nf a coal

- mine which has been retumned to required contour and on which Ievegeta,txon (Sp&:lﬁcaliy
B .seedmg or piammg) werk has comeﬁceé



III Infamatmn Reqne‘;t

1. Develop and 1mplement ﬁnal Water qaahty, physmal habztat and bm}agzcal mc}mmmg and
saropling plans for the following watersheds and associated waterways: Busscron Creek, Black
Creck, Indian Créek and Maria Creek. These p}&ns shall be dwelﬁped and implemente:d in
accordance’ w1th all reqmrementg nnos. 2 thmugh 5 below -

L2 Dexfelog m}d submgt to EPA fmr Téview md comment drafé water quzﬁlty, physmal hablta£ and
biological monitoring and sampling plans that include the information described in parts (A)
through (E), below. Each sampling plan shall be drafted in accordance with the applicable
testing and sampling methods at 40 C.F.R. Part 136, as well as the Indiana Department of

. Environmental Management’s Survey Sections Field Procedure Manial. Revised June 2002,

. Beckman T, Editor, IDEM, Office of Water Quality, Astesiment Branch, Surveys Section,
'Infizanapﬂlm Indizma, TDEM 032/02/055/2002. Bach p}fm miust include, but is not htmted i‘e
the fei]owmﬂ mfo}:matxon . . : L .

A. Samphng Tocations 3dem1ﬁed on a map tha;t inchides 411 pwcess and starm waser mscharge
locations and associated outfall numbers where apphcable‘ all frine features; locatmn of
impoundments, current site contours, and reclaimed areas; . - TR

B. Descnptii}n of the sampling and testing methods to be used with speclﬁc reference to the
use of the protoc{ﬁs and requirements identified in this request; - S

C. Identification of the dates when the m,omtomg and smnpimg Wiﬂ be conducted 3::1& the
frequency of samples; . =

D. Laboratories that WIH he used ie analyze sampimg resul‘t"s arid -

E. "}dentiﬁcatmn of peraon:ﬂei to be employ: ed for the qs.mplmg and momtomng, and a
- description of the q&ahﬁcanons of each perscm ta perform ine samphng and momiormg

3, The water quality momtoring zmd smplmo shall address the components iiisted bemw n
acmrdance wﬁh t’hﬁ criteria hsted below: . T T : :

' 'A Perfﬁrm mb:aﬁt Water qualﬁy samphng

1 Samplmg 10(:;1{10115 ané frequmcv* e SETCIR T : : :
Waterquality monitoring and szmplmg tust be develeped az:zd mpiemented for areas that
have permitted NPDES outfalls within Peabody’s SMCRA Permit $-256 amendment nos. 1,
2, 3 and 4, at points downstream of the NPDES ottfalls; bt upstream from any tributaries
that may dilute the samples. Samphﬁg loaaﬁom shouid he selected ba:éeo:i on the feliowv
o GI“{'CB}”X& T . : e :

Ca A rinimim of t}mee sample loca*mns wherc 1o mining activities have occurrcé from
areas mthm SM(ZRA Pemut S«QSG ameﬁdmant X0, 3.

b Samp}mg locatiotis dowzastream fmm all proz:essmo plant outfal‘zs mdﬁdmg NPDES

outfalls 061 and 062, (this includes NPDES outfalls from sedimentation pond basins
that receive coal processing plant waste and/or discharge).

4



C.

For each ammdmmt area Wiﬁlln SMCRA P&mnt 8»25 6 mlec“t at }east one

representaﬁve sample location downstream from a NPDES outfall categfm.»;ad as

alkaline and undetermined, including NPDES cutfall 052, for each of the foliowing

recelving sireams Bnttemlk Creek, Black Creek, Mlddis Fork Creck, Spcuwr

- Creek, Pollard E);tch, and Maria Creek. (For example, Buttermilk, Craek hasa total
-~ of four NPDES outfalls categorized as alkaline: #001, #003R, #GIéR a;nfi #046

:E}awnstream smplr:s are requed fox one uf thcrse hstsd outfaﬁs)

‘Each samplc 1003&011 must be ss}ccted based on the pnomy 5}*Stem be’l{}w E&ﬂh '
sample location must capture one of the following waste categories, listed in order of

descm'zdmg pnomty coal refuse pile; coal preparation plant areas and associated .
areas (if any exist in addition to NDPES outfalls #061-and #062); cen‘m:}lled swrface
mine drainage (run-off from active mining aress); and reclamation areas. . (For - -j
example, within Buttermilk Creek’s alkaline outfalls, determine whether any of
those outfalls serves a pricrity ! area: “coal refuse pile.” If so, then that outfall must
be selected as a sampling location. If none of the four outfalﬁs are in that category,

_ then select an outfall that is serving a Priority 2 area, and S0 Oﬁ} Compzete and

mc]nde the chari ?:)elow in the samplmg p’ia,n

Amendment Ars;,a L

Recetvmg stream
[Amendment
Area/Outfall
Category

.| tosetect next
'} available. -
.l process o
| discharge}

Priority 1.
Coal refuse
piie {if not
present , move

Priority 2.
Coal

| preparation
- plant &

- | assoclated
ateas {ifnot
1 present, move -

to select next
available

_precess -

Priority 3.

Controlled

surface mine

drainage

Priority 4.
Reclamation.
areas {ifnot

.| present, move
areas (ifnot
present, move
toselect nest
dravailable o
| process

- lischarge)

to 5elact next

'ﬁvaa_la;aia

process:” L

discharge)

gutfall

Buttermilk Creek /S- |
4°256-Falkaline * 1

o "dis_;iha;'ge)_

5-256-
Jundetermined
outfall

Buttermilk Creek /

Black Creek / 256~

Jalkaling outfall "

fundetermined
outfall .

Black Creek / 256-

alkaline puifall

iddle Fork Creek—

Middle Fork Creek




Gndstez‘h‘ainsd
outfail

Spencer Creek—~ : -
alkaling outfall

Spencet Cz’faek- o
umdeterm_med T
cutfall’ :

1 Pollard Ditch -

alkaline outfalt

B andetermm@d

Pollard Ditch* o

autfail-

“Maria {Zreek— o
alkafine outfall

Maria Creek =
‘undetermined !

outfall:-

e. Forall sampling locations selected, indicate the status of fni’ning éct;ivity, inciuding
but fiot timited to one of the categories specified above, on the ﬂamp}ing location
map and on the data tables Wiﬁ’i the smphng results (e g active mm_‘sng, post—

- mmmg, rmlazmed etc}

S 2 Pretdcois‘

Ca T Becicman% Edltor 2002 Szzrveys Secﬁan erfd PJ acedbére M’amzaf Raz&ed June
2002, IDEM, Ofﬁce of Water Quahty, Assessment Braiich, Surveys Section,
Indianapolis, Indiana IDEM 032/02/055/2002. This document can be found at:

it f!m{}mionngﬁrotocois pbworks. eonﬂﬂfDEMwSmeVsSOPZ{)ﬁ? pdf,

b, T.Bowren, S. Ghiasuddm 2004, Quaé‘z:‘y Assurance Progject Plan for Indiona
Surfuce Water Quality and Total Maximum Daily Load Program. Revision 3.
IDEM, Office of Water Quality, Assessment Branch, Qoality Management System,
Indianapolis, Indiana. IDEM/100/29/338/073/2004. This document can be rﬁqﬁeswd'

thtough IDEM at: http://www.in.gov/idem/files/tox_chem_qapp 1wq pdf. .

3. Sazmglmg reguireme;_i_gs_;

a. Collection method: Surface water shall be collected as either 2 24 hour sdﬁﬁéé&te
sample or a series of grab samples collected over a 24 hour period and shal be-
collected from the upper 12 inches of surface water at each sampling location.. -

b, Sampling ﬁ@quencv- for each sampling location, samples should, ata m;mmm’n be

taken for four separate days and include arange of flow conditions (e g dry
weather, low flow and hlgh ﬂow) S



.- ‘Sampling parameters: samples shall be collected to test fo1 all parameters as required
'-for effiuent Sampllug, as described below. Field measmements of dissolved oxygen,
- pH, temperature, and specific conductance will be made using Water quality probe
©.-meters.. Water quality probe contmuous rccorders wﬂl be placed at all selected

- sampling locations to evaluate diwmal measurements of dlssolved oxygeu pH
' temperature and conduct1v1ty ' -

| At least half (1111111]1111111 of 2 days) of the ambleut water quahty samplmg must be
_ conducted at the same t1me cf the efﬂueut samplmg spec1ﬁed below

B Perform whole efﬂuent tox1c1ty (WET) testmg a.nd analysw

1. Protocol s
For chromc toxicity testmg

a

USEPA. 2002. Short-term Methods for Estimating the Chronic Toxicity of Effluents
and Recelvmg Waiers to Freshwate1 Orgamsms, 4th ed1t1011 EPA—821—R 02-013.

-2-:5@2@3@@_@% SR o
WET testmgr shall be conducted at a selectlon of NPDES outfalls that must mclude:

a.

For each of Peabody s SMCRA Permit S-256 amendment areas nos. 1, 2,3 and 4, all
processing plant ountfalls (NPDES outfalls from sedimentation pond basms that

. receive coal processing plant waste and/or d1scharge) and at least one representative

" outfall for each of the followmg outfall categones alkalme undetennmed and

C.

--a01d1c RN

. --One WET test shall be run for each plocessmg plant NPDES outfall and subset of

outfalls selected. ‘Chronic toxicity testmg is appropnate for 1ow dllutlon waters with

.-extended or contmuous discharge.

The test organisms must be Cer zodaphma dubza and fathead mmuows Samples
must not be filtered.

C. Perfonn efﬂuent samphng and analyms

1. Protocols v L
' Effluent sampling and analysis must include the followmCr list of parameters

b.

Catlons calclum maguesmm SOdlUJIl and potassmm o

Amons Chlonde sulfate b1caibouate and phosphate . L



c. Metals: Mercury, iron, zmc, selenium; manganese, alunuinum, cadmitm, vanadinm,
~ and chromium. Mercury a:aaiysls must use EPA sampling Method 1669 and
analytical Method 1631E. Sclenium 2nalysis must use low level methods such that
the quanfiﬁcatmﬁ level is 1.0 ug/L or lower. All metal s&m@lmg and analysis must
‘mciude mathods fo: both dasgoived and Lotal metals

d. Addmonal samphnsz ;Jaramewfs pH TI}S total dissolve:d sohds and spcc.:lﬁc

o c@nduatance

e ﬁnaiytwal meﬁhods shzll bc cenducted in 3ccerda:riee mth 4{} C FR.Part 136 and
T. Beckman, Editor, 2002. Surveys Section Field Procedure Muanual. Revised June
2002, IDEM, Office of Water Quality, Assessment Branch, Sm"vays Section,
Indianapolis, Indiana. IDEM 032/02/055/2002.

2. Sam;ﬂmg requrirements:

A Samphng shall be conducted during chscharge and be pefformcd uizhzmg the

24 hour composite sampling method. The 24 hour composite sampling can be
conducted through either of these methods: automated samplers or as a specified
numbe:r of aliquiots (grabs) collected over a 24 hour period fiom which one analytical

: "'Ie:sul‘{ 18 rap{)ﬂed A “no fk}w sr?:uatmn is not f:(mmdewd to be a smple of the

o b._ | é minimun of 2{) sepaz-ate: samphng eve;nts ‘minimim of 2 per momh must be taken

per each NPDES outfall. If the number. of events throngh August 2012 is less than

" 20, then samples must be taken for all discharge events after that date. The sampling
events must be representative of the discharge and should include a range of
discharge types, including dry weather, low flow and high flow discharges that occur
during wet weather/ precipitation events. Precipitation amounts and any flow -

" Gonditions must be recorded per each sampling event. Provide an estimated flow

rate during each event.

D. Perform field quality control sampling. -

1.

Protocols: T . .
In addition to meeting all of the quality assmance and qua.iity conf:m} Icqmlemeﬁts
referenced above, including but not Himited to 40 CF.R. Part 136 the fmilewmg shall be

used With regaxd to all field quality control samphng: .

a. IDEM Smey Section Field Pmceﬁme Manuaj, the DEM Assessment Branch
Summary of Pratocels: Probability Based Site Assessments rez“emccd in 2(A)
ghove, Thig document can be found at; . :
http://monitoringprotocols. phworks. comfﬁﬁDEM Psum«ref%protoceis pdf.




2. Samuhn,gr requlrernents i

‘a. Tlus mcludes the fo]lowmg 10 percent of the water samples shall be collected as
 field duplicates. One water quality probe monitoring location will have two
‘instruments placed in the waterway as field duplicates, Field blanks shall occur at a
- mimimum of 5-percent of the water samples Field instruments shall be calibrated
daily, using manufaciurer guidelines and requirements noted above. Follow

“appropriate methods based on samp]mg plotocols such as: ﬁeld duphcates blanks,
daily cahbra’non '

4. The brologlcal momtormg and samplmg shall address the component 11sted_ below m
accordance with the protocols and the samplmg requlrernent listed below:

A. Perform a biolo gical community asscssment.

1. Sampling location and frequencv

- Biological monitoring and sampling must be developed and nnplernented for any areas that
. were not previously assessed and submitted to EPA pursuant to EPA’s October 12, 2011
- information request under Section 308 of the CWA issued to Peabody. Specn‘ically,
biological monitoring and samph_ng must be developed and implemented at points
‘immediately downstream from the NPDES outfalls within Peabody’s SMCRA Permit 5-256
- amendmentnos. 1, 2, 3 and 4, but upstream from any tributaries that may. dllute the sample.
- All blolo g1cal samplmg must be conducted 1r1 mrd-summer of 2012

For fish sampljng-

a. Indiana Department of Environmental Management (IDEM) Ofﬁce of Water
~ . Quality, Assessment Branch, Summary of Protocols: Probability Based Site
. Assessment, Draft, July 28, 2005. See Section 5.0: Fish Community. Assessment.
‘This document can be found at:

htrp //momtonngprotocols pbworks com/f/IDEM+sum+of+protocols pdf.

b. U.S. Envuonrnental Protechon Agency, Rapid Bioassessment Protocols for Use in
Streams and Wadeable Rivers: Periphyton, Benthic Macmmverﬁebmfes and Fish,

Second Edition. EPA 841-b-99-002. U. S. Envirommental Protection Agency;
Office of Water, Washmgton D.C.

For macromvertebrates samplmg

a IDEM Oflﬁce of Water Quahty, Watershed Planmng and Assessment Branch,
Biological Studies Section, Multi-habitat (MHAB) Macroinvertebrate Collection
Procedure (S-001-OWQ-W-BS-10-T-R0), Technical Standard Operating Procedure,
October 30, 2010, This document can be found at:
hitp://monitoringprotocels.pbworks.com/f/S-001 -OWQ-W-BS-10-SR0,pdf,




b. U.S. Environmental Protection Agency, Rapid Bioassessment Protocols for Use in
Streams and Wadeable Rivirs: Periphyton, Renthic Macroinvertebrates and Fish,
Second Edition. EPA 841-b-99-002. 1. 5. Envrmnmex:tai Protection Agency;

-'Of‘ﬁce f)f Wa’tar Washmﬁton, D C : : e

3 Sambhng reeiuzrament

g ""Macm}n\ffzftebm‘tas Shaﬁ be eo}}sctcd ﬁom tbeir xlatural habﬁ:afs ﬁ:}ﬁ n{}t on amﬁcml
© samplers. o

5. The physm al hahitat momf@ng and samphng shall address the component fisted below, in
accordance with the pro’focols and the saz:nplzng requirements listed be‘law ' :

Al F‘e;rfbm a stream physical habitat evaluation. .~ .. . ...

1. Sampling loeation and frequency:
Physical habitat monitoring and sampling must be develﬂped and m&pl@mented for any
“areas that weré not previously assessed and submitted to EPA pursuant to EPA’s
October 123 2011 information request under Section 308 of the CWA issued to Peabody.
Sjpeciﬁcally, physwai habitat monitoring. and sampling must be developed ind
- implemented at points mnnedxateiy upstream and downstream from the NPDES outfalls
‘within Peabod}f’s SMCRA Permit $-256 amendment nos. 1, 2, 3and 4; Sampling
shiould oceur as close to the outfalls as posmble but remain outside any area of turbulent
mixing, and be conducted during siream flow conditions that resemble’ discharge
conditions, The downstream sampling locations must be upstream frf:)m any tributaries
that may ditute the sample. S S

2. Protocols;
. Physical habitat shall be waiua’te:{i usmﬂ the Quahtatwe Hab:ita‘{ Es aiuatmﬁ Index
T (QHED, as a,ppmpnate used by EDBM for sircaras and rivers in lndlar;.a, as referenced
“ bhelow: o o

The Loilgwmg shall be used w:th regard io habitat assesssment j;srotocols

a Qu,ahtatwe Habﬁat Evalaaﬂon Index. (QHEI), Raiwnaie, Ms:thads and Apphcaimn
. (Rankin 1989),. .

The following shall be used with regaré t0 habrcat ev aluaﬁon protccols

IDEM Office of Water Quality, Assessment Branch Bzoio g:ca,l Sm&ws Section, Biological
Studies Section Qualitative Habital Evaluation Index (QHED, S 0(31 GWQUA~BS 06-5-R1,
Draft Pecernber 11, 2006. This document can be found at; R
http://monitoringprotocols.pbworks, aomfi!ﬁ)EM*Q}iEHSOP pdf

10



-3, _Szmmim;r reﬁuirements

4 a_._:. '(}zm samplmg evmt per each N}’DES outfail locatmn sp ea:x:ﬁf:d in o. I(A}, abﬁwe
. shall be conducted to characterize the stream morphology and substrate conditions.
A samphng event cm}msts of both &pstre&m and downstmam samphﬁg

b. Bench notes a:zd pﬁotographm emdence for each samphng event shali be recorded
and submitted as part of the report descm‘bed in no 6, belc:sw :

6. Produce and submii a detailed report for the water qaallty, p}zysmai habxtat énd bmlogzcal
monitoring and sampling in accordance with the requirements identified in this request. The

reports should address each eomponexrt listed abcve: and s}mulé mcl‘zzde ali sample results and
analvses. . , G i

7. Provide 2 copy of all biological monitoring aﬁd sam?}mg data for: SMCM Parfmt S 256
ax;sendment n0s..1, 2, 3 and 4, that was not previously submitted to EPA pursuant to EPA’s
October 12, 2{}21 mformation requesi under Sf:cticm 308 of the CWA issued to Peabody.

. Prowde a narrative and flow mapfd;agram that 1d€nt1ﬁes thc belcxw hsted areas where progess -

 water s generated as:;d describes/illustrates how the water is conveyed (e.g.; pipe, ‘overland

flow) and managed (e.g., pondfzznpomdmemt discharged-through outfall #, overland flow to
surface water/wetland, infiltration, ete.} for the Bear Run Mine:

Coal preparation plant areas and associated areas (excluding coal refuse piles);
Active 1oine areas with a pH greater than 6 prior to treatment;

Active mine areas with a pH less than 6 prior to treatment;

Wastewater from coal refuse piles;

Controlled surface mine drainage wastewater;

Non-controlled surface mine drainage wastewster;

Steep slope removal areas; and

Reclamation areas.

EomMmodorEp

. Provide a table that hsts all process water discharge locations in no. §, above, and identify;

Outfall numbers;

NPDES permit number for discharge locations,

Date range of operation;

Description (e.g., dry weather, discharge for pond #, efc.);

Latitude/longitude of discharge location,

Name of receiving water;

How the discharge is conveyed to the receiving water (e.g., ditch or other manmade
conveyance, overland flow, etc.); and

Whether the discharge location is within 500 yards upstream of a water gupply intake.

oEETOWE>

=

il




10. Provide a table that identifies by name all ponds/mpoundrents that aré uséd to manage process
water. For cach pond/Aimpoundment, include the areas identified fn no. 8, above, that coniribute
process water. For each pond/impoundment; identify whether any areas contribute process
Wastewatez ﬁ\(}m m;mmg apcmtmns assocmted W;th Dlines o&:her than the Beax Rum mine.

11 For ezwh ptmdumpmmdment pmwde
A 33‘3““18& Pl‘c‘%ﬂ 51‘033 Seﬁtmﬂ aud basis for des:gn that alsa mciudes

1. A-water baizmce to acc{xunt ff}r flows entering and emtmg thez pmndjzmpoundmant during
‘ dry weather as well as wet weather events; '

2. Bach perm;tted {by nuriber) and uripermiited outflow locatlon and

3. Sampling locations during dry and/or wet weather conditions.

B. A narrative describing each oulflow 10(:3&03; and associated sanipling poitit and also
_ 1éenﬁﬁes how water flows out of each éocatlon 1dant1ﬁed in EI(A) above {e g, p}pe(s)
porous material, overﬂew, ete.). : .

C A demnptmn of how the porid/impoundment will function during dry weather aﬂd wet

_ weather mciudmg the t year 24 h{}ur, % year, 24 hour or “{he 10 year 24 hour storm everts,
if applmabie o : . _

12



. 'ENCLOSURE 2

- STATEMENT OF CERTIFICATION

'I_ certify that the information contained in or accompanying this submission is {rue, accurate, and’ -

Astothe ider.ltiﬁed' _poi'tioﬁ(s)' of th_is submlssmn fmwlnchlcannot personallyvenfy its tnlthand i
accuracy, I certify as the company fo_i_cial_havin_g SUpervisory responsibility for the person(s) who,
acting under my direct instructions, made the verification, that this mformation is frue, accurate, and

complete, Tam aware that there__ma_'SigIl_iﬁ¢'ant:p¢11'altie's for submitting false information, including
ﬂleﬁpossibﬂity:ofﬁne:sandilziip.ri_sgi;.mem_,* peee T R

By
... -(Signature) . -

W

(Date)

13



~ ENCLOSURE 3

Confidential Business Information (CBI)
Assertion and Substantiation Requirements

Assertion Requiremenis

You mayasserta business conﬁdentialfty cla;zm coveng a.l‘i or part of the mfonnatmn requested moo
the Enclosed letter, as provided in 40 C.F.R..§2:.203(b): Tormake a confidentiality claim, submit the

o pediiésted information and indicate that you are making a claim: of confidentiality. - Any document

over which you rnake 4 claim of conﬁdentlahty should be marked by placing en or attaching fo the
infbrmation, at the tine if is submitted 10 BPA; a cover sheet, stampe& or typed legend, or other.

- suitable form of notice empla}mg language such. as “trade secret” or “proprietary” or “company
“confidential™ aiid a date, if any, when the informiation should no longer be treated as confidential.
Information covered by such a claim will be disclosed by the EPA only to fhe extent perinitted and
by means of the procedures set forth by Section 308 of the CWA, and 40 CFR. Part 2. Allegedly

confidential portions of otherwise non-confidential documents should be clearly identified, EPA
will construe the failure to fumish a confidentiality claim with your response to the attached letter
as a waiver of that cleim, and the information may be made availahle to the public without further
notice to you.

Please segregate personnel, medical and similair ﬂlés‘ from’ your résponss;s and include that
information on separate sheet(s) marked as “Personal Pm’acy Information,” given that disclosure of
such information to the general pubhc may constitute an invasion of pnvacy

Substantiation Reqmremcﬁt.s

All c:mtzdcntiahty claims are sablect o EPA verification a:nd st be made in accordanm with
40 CFR. § 2.208 which provides in part that vou satigfactorily show that you have taken '
reasonable measures to protect the confidentiality of the information ard that you iatend to contimie
to do so; and that the information is not and has not been reasonably obtainable by iegztmate means
without your consent. : : :

- Pursuant to 40 C.F.R. Part 2, Subpart B, BPA may at any time send you a Tetter asking you to
substantiate fully your CBI claim. You must provide EPA with a response within the nuinber of
days set forth in the EPA request letter, Failure to submit your comuents within that tine will be
regarded as a waiver of your confidentiality claim or claims, and EPA may release the information.
EPA will ask you to specify which portions of the information you consider confidential. You inust
be specific by page, paragraph, and sentence when identifying the information subject to vour
claim, Any information not specifically identified as subject to a confidentiality ¢laim may be
disclused to the requestor without firther notice to you. For each item or class of information that
you identify as being subject to CBI, EPA will ask you to answer the following questions, giving as
tauch detail as possible;

1. For what period of time do you request that the information be maintained as confidential, e.g.,
until a certain date, until the occurrence of a specified event, or permanently? If the occurrence
of a specific event will eliminate the need for confidentiality, please specify that event.

2. Tnformation submitted to EPA becomet stale over time. Why should the information you ¢latm
as confidential be protected for the time period specified in your angwer to question 1 above?



A, What measures have you teken t0 protect .the"informaﬁqn claimed ag confidential? Have
- you disclosed the information to anyone other than 4 govermmental body or someone who

-is bound by an agreement not to disclose the mformahcm ﬁmhes:‘? Af s0, why sh@ulé the
information sﬁ:ﬂl be considered coﬁﬁdemzal‘? '

B. Isthe mfcsrmatmn contame:d in any pubixcly avml&ble matenal such as the L{ntemct
publicly available databases, promotional publications, axmuai_repaxts, or articles? Is there
eny means by which a member of the public could obiain access to the mformation? .Is the
information of a kind that you would customarily not release to the public? :

C. Has any governmental body made a determination as to the conﬁdennahty of the
information? If so, please attach a copy of the determination.

D,  Foreach category of information claimed as c@nﬁdﬁnﬁa& explam with spemfimty why
release of the information is likely to cause substantial harm to your competitive postiion.
Explairn the specific nature of those harmful effects, why they should be viewed as
substential, and the causal relationship between disclosure and such harmful effects. How
could your eompatﬂers make use of ihis mnformation fo your detriment?

Please note “fihaf: effluent data provided under Section 308 of the CWA, 33 US.C. § 13}8 is not
entitled to confidential treatment under 40 C.F.R. Part 2. “Effluent data” means, with reference

to any source of discharge of poliutant (as that term is deﬁned m Section 502(6) of tha CWA,
33 ULS.CL1362(6)): : V

Information necessary to determine the identity, amount, frequency, concentration,
temperature, or other characteristics (to the extent related to water quality) of any
pollutant which has been discharged by the source (of of any pollutant resniting from
any discharge from the source), or any cornbination of the foregoing; ’

Information necessary to determine the identity, amount, frequency, concentration,
temperature, or other characteristics (to the extent related to water quality) of the
pollutants which, nader an applicable standard or limitation, the source was
anthorized to discharge (including, to the extent necessary for snch purpose, a
description of the manner or rate of operation of the source); and

A general description of the location and/or nature of the source to the extent
necessary to identify the source and to distinguish it from other sources (including,

to the extent necessary for such purposes, a description of the device, mstallatmn or
operation constituting the source).

40 CER. §2.302 (2)(2)E)(A), (B) and (C).
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Ufz!ted Statas
Enmrcmme nml Pmﬁe
Apenc

environmental laws.

Thf: Umted States Em?uenmentai PromctlﬂnAgsnsy pmwdes an azmy ofresources, inchiding worksbops n'almﬁﬁf N
:_Sf:ssmns, f;’;{}ﬂli).ﬁs, ngsxtes and guides, to help small businesses understand and. comply with federal and state
' fn addition to helping small businesses undexstand their ‘environmental obligations and

; f-';mprove compimme thcse resources will alsc hclp samb husmcsses find Q{ESlwﬁfff:Cﬂ‘e‘ﬁ v,ays fo comply ﬂnough |
S poliutxon prevennen teahmquas aﬂd mnovmwﬁ: tet;hnﬁlogms B : :

EPA’s Sma}} Business Websites o
Smaﬁ B"usmess Enva*onmamal Hmnepaga WWW. smaﬁbsz-envmmwb erg
i '_ Small Business Gateway WWW Epa. gov!smallbusmess

| EPA’S Small Busmﬁss Ombudsman WWW. cpa_gov,fsbe or I~80@-368-§88&

E?A’s Cﬁmphance Asszstaace: -
www.epa.gov/comphiance/sssistance/
imsmcss html

, Thm page wa gat@way fc mdﬁa’try
-and statute-specific environmental
~ resources, rom extensive web-based

“information to hotlines and oompLanw,_

'asmstﬁﬁce spef:iahsfs T

EPA’s Comphance Assmi:ance Cmmrs

W asswfﬁnmni:&rs net 7

\ EPA?S Cnmphance Asslsta.ncﬁ ce_n;ggrs '
" provide information dargeted fo | |
*industries with many small businesses,

- They-were developed in parinership
- --with indnsiry, universities and other
. federal and state agm{:m;a '

,."'f&grmn]tm '
' Wwepagovfagmcuiumf

. Aut:;motma Recydmg
- wWww.ecarcenterong - -

" Awtomotive Seﬂieéanﬂ Repair

o a&wvmarﬁwaﬁmkm@ml 888-GRNIEEK

Chemmal "rfﬁnufacturmg
WWW. chamalhancc org

Counstruction

.. Edacam}n :
A %mpusarc e;arg

Heaitkfzara

: ‘"_Metal F;mshmg

' I’orts L
o Www portcomphm org

j T.iFuaﬁ Pmcessmg
: WW fpfzas: oxg

waw, hemﬁntf:r org

. -Lecai Govemment
_ww Ice,,axz iy

WWW. I]Eﬂfm oTg

Paints and . Coatings
WWW. pmntc enj:er oig

' Prmteti Wirmg Board Manufactnring

wwsn pwhrc., 078

”Prmnng o
CWWW, pﬁm oIg.

1 U.s. B{)l‘ﬂ&r Complmxzee :md
Import/Export Issnes
; Ww«_&‘fggréerc@nm.org

" | Hotlines, elplines and.
| Clearinghonses

: .ww.apagovfapaimm&fh&ﬁm&hﬁl
_ Ir}i?A sponsars many free hotlines and

B .wwwcmaecnter G’g or 1~73s§~99<_4§11 1 clearinghouses that provide convenient

-] assistapce yegarding environmental
| requirements. Some exawplesare: .-

Antiricrobial Information Hntime -

.- : mfo—antsmwrobzal@apa g{}v or .
-1-703-308:6411 .

Clean Air ’i‘echnolezry Center (C‘ATC}
Tufo-line :

- .-Wepagowﬁnfm o 1-919-541-0800

. Em&’rgenc}f Planning aﬁd Commzmlty
1 Right-To-KaowAct -

WWW. cg&govfsapermndfresaurcesf
mfocentt:r!epcra.htm or i 809«424“9346

EPA Imported E’ehicles and Eng’tnes
Public Helpline

WWW.EPA, gaviot&qhmports or : -

?34‘;—214 41!3{3 SRR

i Naﬁanal P&Sﬁ(ﬁdﬁ informaﬁ{m Center
.| www.aplo,orst edu/ ar 1-800-858-7378

' | Natmnal Respons:a Cmtar I:iotlme -

to report oil and hazardous substance spills
WWW.INC. ascg ;ml or 1- 868-«124 3302

Il?f}iiutzim I’reventmn Iﬁfermanon
Clearinghouse (PFIC)

WWw.epa.gov/epplints/ppic or

1-202-566.0799 |

Safe D_rm_kmg Water Hotline
www.epa. govisafewater/hotline/index,
biml or 1-800-426-4791 -~ :

Stratespheric Ozene Protection Holline

www c;;&gov!ozona or 1~8{}{) ’?95 1996




Tom Suhstances Canimf Aﬁ.‘t (T SC&} Hotime
tgca-hoﬁme@,cpa,gev er '1~2€}2w35ﬁ¥- 140%

Weﬁands 1nf0rm%zimn Hef;}ime

iw.Cpa gov !emw/weﬂmds;weﬁmhm or 1-800-832- :fxza‘ |

- State and ’Ihhai Web-Bas&d R&soarces s

Staﬁe E{esmrw Lz;m{ﬁ:*s
WWW.enveap,orgs s&tetnels

resources covering the Inag{)r environmental laws,

Siate Small Basiness Environmental Assistance Programs
{(SBEAPs)

wvrw.smallpiz-enviroweb. org

State SBEAPs Zzalp small businesses and assistance providers
understand environmental reqrirements and sustainable
business practices through workshops, trainings and site visits.
The website 15 a cenirzl point for sharing resources between
EPA and states,

EPA’S T,ribal Cemphagae Assmtanta Cﬁnfﬁl’
- www.epa.govitribalcomnpliance/index htnl

The Center movi&es matérial to Tribes on enviconraental
stewardship and réegulations that zmg,ht apply o fribat
gcvammcm operaﬁons- . :

EP’Z&‘-’S ’{'rlb al P‘G rtal
www.epa.goviiib aipﬁrta}f

The Portal helps users l:}cate t‘.’ﬁ:a]»fﬁlate(i information within
EPA and other federal agenc;ts

FPA Compligice Incentives :

FPA provides ncenitives for snvironimental z:om;ahance By
participating in compiiance assistance programs or voluntarily,
disclosing and ;arompﬂy f:orree,tmg vse%atzegs before an,
enforcement action hias been initiated, businesses may be
eligible for penalty waivers or zeductions. EPA has two su;h
policies that may apply %e maii busmesses

EPA’s Suiall Business Comphauce Policy
www.epa.gov/compliance/incertives/smalibusiness/index hirm!

This Policy offers small husinesses spacial incentives to cofile
into commpliance voluntarily.

EPA’s Andit Ii*{zhcv o ' '
WWW, epa.sememphancc/mcez}m’esf’amhﬁng!aummeksy h&ml

s carrect ﬁmrnoncompl zance .

'REG-FAIR (1-888-734-3247), or go 1o

:'Commennng 0;1 F&dem! Eaforeemea‘t &cfmus and
Compliance Activitley -~ . .~ SR
The Small Business Regulatory Enﬁsrcemcn dmess Act

| (SBREFA) establishea SBREFA Ombudsman and 10 Regional

Fairpess Boards to receive comments from small businesses

' - about federal agency enforcement actions. 1f vou believe that
The Loe:ators provide statcrspeczﬁc con%acts regnzataans and :

you fall within the Small Business Administration’s definition

- of a small business (based on yoir North American Industry
- Classification - System. designation, fmmber of ctoployees or

arinuel ;eomp’fs as defined at 13 C.ER.121.201; in most cases,
ihis frenns a business with 500 or fewer employees), and wish
to comment on federal enforcement and compliance dctivities,
call the SBREFA Ontbudsman’s 1;0}1 fres number at {-8%8-
% their vmbﬁte at WWW.
sb&govfambud&m

3 -Eve:ry gmaii busmess ahat i3 the SEbJCCi of an exzfmcgzment or-

compliance action is entitied to commenton the Agency’sactions

“without fear of retaliation. BPA emp’ioyscs are prohibited from

using enforcement or any other méans of rf:tahaﬁan agamst oY

,_'mcmbéx of the regulated commumtv m rcspmme to comments
_madc: under SEREFA,

- Your Duty {o Compiy

£ you receive compliance assisiance or SnmeT A comment
to the SBREFA Ombudsman cr Ragmnal Falmess Boards,
you stiff have the duty 1o contply with, the law, including

' prov;dm,,, timely responses. to EPA information requests

adminisfrative o civii-'caréplaim‘s, other enforcemient acﬁans
ot eommmiications, The assistance infeoviation and comment
pracesses do not give you any new rights or defenses in any
enforcement action. These processes also do niof affect BPA’s
obligztion to protect public healih or the environrmeni under any
of the environamental statutes it enforces; inchuding the right to

. take erergency remedial or emergency response actions when
- appropriate: Those decisions will be based on the facts in each

situation. The SBREFA Ombudsman and Faitness Boards do

:“not participate in resolving EPA’s enforcement actions. Also,
remember that fo preserve your rights, you need to cotaply with
alt rules governing the enforcement pracess.

| EPA tls_jc'iiéséfézimﬁug this information fo you weithous making .
| a determination that your business or erganization s a small
" business a5 defined by Section 222 of the Small Business

Regilatory Enforcement Fairness Act or reloted provisions.




Wﬁ: s% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

<~ e % ',.} REGION §
? S b 77 WEST JACKSON BOULEVARD
3 M 3 CHICAGO, IL 60604-3590
%k‘!. m&'?s’ g
MOV )g g f};’?_%'r’- RERLY 10 THE ATTENTION OF;
UG , WN-16J

Bruno Pigott, Assistant Commissioner
" Office of Water Quality
Indiana Department of Environmental Management
100 North Senate Avenue
Mail Code IGCN 13153
Indianapolis, Indiana 46204-2251

Re: Peabody Midwest Mining’s Bear Run Coal Mine
Dear Mr. Pigoit:

The U.S. Environmental Protection Agency Region 3 has reviewed information on the
quality of surface water and discharges within the Busseron Creek watershed, located in Sullivan
County. We gbtained the information from your Depariment, the Indiana Department of Natural
Resources, and EPA’s Integrated Compliance Information System. The review shows that
several streams within the Peabody Midwest Mining Bear Run Coal Mine site (8-256) do not .
meet water quality standards, with sulfates and total dissolved solids (TDS) listed as potential
causes of the nonattaioment (enclosure 1). It further shows: (1) elevated levels of sulfates and
TDS in the bodies of water to which Peabody discharges from Bear Run (enclosures 2 and 3);
and (2) effluent violations for iron, pH, and TDS (enclosure 4) undsr Peabody’s National
Pollutant DlSCth’gE Elimination System permit (ING040127).

EPA believes this information shows that dlscharges from the Bear Run Mine may cause,
have reasonable potential to cause, ot contribute to excursions of the numeric and narrative

" criteria within Indiana’s water quality standards. Consequently, pursuant to 327 [ndiana
Administrative Code (IACY 15-2-9, we recommend that the Indiana Department of
Environmental Management (IDEM) require Peabody to obtain an individual NPDES permit for
this Mine. As you know, 327 TAC 15-2-9 authorizes IDEM’s Commissioner to requize an
individual permit when, among other circumstances, the applicable requirements contained in

article 15 are not adequate to ensure compliance with water quality standar{is undﬁ:r 327 1AC 2-1
or 327 IAC 2-1.5.

An application for an individual permit would require, aniong other things, a complete
characterization of the wastestream discharged from the Mine. This monitoring data would

inform the determination of any necessary permit limits under 40 CFR § 122.44(d) (see also 40
CFR § 123.25@)(15)).

EPA’s recommendation is based on the data provided with this letter as well as the
emerging science regarding the impacts of surface coal mining on water quality. Scientific







literature has 111c1easmgly recognized the relationship between diSChal ges from surface coal
mining operations and downstream water quahty 1mpa1rments (enclo sure 3).

We are available to discuss this matter and to assist Indiana in requiring and reviewing an

individual permit application for this site in place of ﬂle general permit (INGU40239) it cur[ently
operates under for its surface water dlscharges :

If you should have any questions re gardmg this letter, feel free to contact me or Kevin
Pierard, Chief, NPDES Programs Branch, at (312) 886-4448.

Sincerely,

Tinka G. Hyde
Director, Water Division

Enclosures

ce: David Phillips, Associate Director, IDNR
Paul Higginbotham, IDEM

G:/NPDES/Letter to Bruno Pigott.docx
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- Enclesure 3:
Water Quality Data in
Bear Run Mine Discharge Receiving Waters

100 6 187.8333333

. s 6 6 -0

Alkalinity - 6 0 6 0 118 ‘349 - . 211.50

:Field_ pH ] ' B | 6.8 8.1 C7.28

: Flow_Rate 6 © 6 0 ] 6.16 1.05

“lron B o '8 -0 0,15 166 0.53
235W-6 © . lab_pH B 0 '8 D 7.6 B4 C 797
238W-6 Manganese & 0 6 0 0.09 Q.75 0.25
23SW-6 TDS . 6. 0 8 0 640 1890 1313.33
235W-6 Temperature 6 0 g 0 3 17. 10.33
23SW-6 TotSusS 6 0 g 0 ™ 20.00

a2 384 1195714286

JotSusS

265W-13 .. Acid . 7 : _
265W-13 : ‘Alkaiinity - 7 0 7 0 54 412 . - 14786
285W-13 . © 7 “Field:pH - - 7 0 -7 S0 ST 83 736
265W-13 - Flow_Rate 12 0 12 0 0 R © 0,29
265W-13 fron--. .. 7 0 7 0 0.13 0.75 0.46
26SWAS Marigariese 7 0 7 D 0.03 0.98 0.24
265W-13 TDS 7 0 7 0 120 2710 753.57
' 7 7 0
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Enclosure 3:
Water Quality Data in
Bear Run Mine Discharge Receivin Waters
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Enclosure 3:

Water Quality Data in

Bear Run Mine Djscharge Receiving Waters
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Enclosure 3:
~ Water Quality Data in
Bear Run Mine Discharge Receiving Waters
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Enclosure 3;
Water Quality Data in
Bear Run Mine Discharge Receiving Waters
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'Encfosure %
Water Quality Data in ]
i i e Receiving Waters

4 -y

4 4 0 0 :
Alkalinity 4 4 0 0 27 30 25.00
Chioride 4 4 0 0 1 12.1 11.53
Fietd_pH 4 4 0 0 7.43 -B.27 7.72
Flow. Rate - 4. 4 0 0 0.04 06 - 0.31
from 4 4 - 0. - 0 0.15 0.33 0,20
‘Manganese, 4 4 0 0. <0.02 0.08 0.05
Sp_Con.. - 4 s 0 Q- 207" 351 265.50
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Enclosure 4:
EfMuent Viclations
Peabody Midwest Mining, LLC
INGD4G127

Permmit Namme =20

PEABODY MIDWEST . o o ] -

MINING LLC - SULLIVAN ACID, 5-042 004, MUD B 1 . Milligrams per ) | B e

NCRTH MINE CJINGD4e127 11/31/2G41  [004-A CREEK External Outfall - |lron, 1ot (&% Fs) |[Effluent Gross | DAILY AV Liter 3 6.68 “|1131/2007 123%

PEABODY MIDWEST : .

MINING LLC - SULLIVAN ACID, 5042 004, MUD . Milligrams per . .

NORTH MINE INGD40127 $1/31/2011  [004-A CREEK External Outfall |lron; total (as Fe) |Effiuent Gross DALY MX “ILiter 8 15.65 113172607 161%
-[PEABOLY MIDWEST : - .

MINING LLC - SULLIVAN ACID, 5-042 004, MLUD . Milligrams per

NORTH MINE INGO40127 |1/31/2014 004-A CREEK External Qutfall {iron, total {as Fe) {Efluent Gross DAILY AV |Liter 3 1397 2/28/2007 32%

PEABODY MIDWEST

MINING LLG - SULLIVAN -|ACID, §-042 004, MUD Miliigrams per

NORTH MINE INGO40127 | 113172011 004-A CREEK Extarnal Qutfall |lcon, tatal {as Fe) |Effluent Gross DALY WX Liter a8 - {7.63 2/28/2007 2%

FARMERSBURG MINE BEAR o : . o )

RUN EAST INGD40127 (1273172005 -[011-A SW1i/d, SEC21, TBN, REBW |Exiernal Dutfalt |pH . . - Effluent Gross DAILY MX Standard Units 49 95~ 2/31/2008 Y

IFARMERSEURG MINE BEAR| - ] Solids, total ] Mifiigrams per -

RUN EAST INGOADT27 {12/31/2005 [D11-A SWif4, SEC21, TBN, RBW |Extérnal Dutfall  |suspended - |Efluent Gress - [DAILY AV tifer 35 36. 8/31/2005 - 3% -

PEABODY MIDWEST . ’ i )

MINING LLC = SULLIVAN - ALK, 5-042 011, BiG Salids. totel Willligrams per . )

NORTH MINE {NGO40127 |1/31/2011 011-A BRANCH External Qutfall  {suspended Effluant Gross DAILY AV - |Liter 35 &0, 1342010 - [71%

PEABCDY MIDWEST

MINING LLG - SULLIVAN _ ‘|ALK, §-042 012, MUD GR, Milligrams per |

NORTH MINE - INGO4GT27 (143172011 {012-A SE1/4, SEC27, TAN, RBW, |External Outfall |Iron, total {(as Fe) |Efiuent Gross _ [DAILY AV Liter 3 |56 - 12/2912008 . . a7%

FARMERSBURG MINE BEAR NE /4, SEC &, TIN, RBW .

RUN EAST . INGG40127 §12/31/2005 [013-A CASSF . External Quifall [pH Effluent Gross  |DAILY MX Stanidard Unils  |§ © o lad 3/31/2005 %

FARMERSBURG MINE BEAR -] NE1/4, SEC31, CALEDONIA o ] } . - T -

RUN EAST [INGa40127. [12/3172005 |028-A FIELD External Qutfall_ipH Effluant Gross DALY MX . |Standard Units 19 193z 3/31/2005 %

PEABODY MIDWEST . ] ’

MINING LLG - SULLIVAN 1. ALK, 5-041 030, CASS, UNT Milllgrams per ]

NCORTH MINE  [INGO4D127 [#/31/2071_ |030-A TO BUTTERMILK CR External Quifail liron, total {as Fe) |Effivent Gross  {DAILY AV Liter 3 10.2 1143072008 |240%

PEABODY MIDWEST

MINIMG LLG - SULLIVAN ' ALK, 5041 030, CASS, UNT . Milligrams per B .

NORTH MINE INGOADT27 173172011 [630-A TO BUTTERMILK GR External Qalfall_{lron, total fas Fe) {Effluent Gross . DALY MX Liter 5 {10.2 1113002006 - 170%
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-Enc!osure 5:

List of CItat[ons

Pond, G.J., M E. Passmore, F.A. Borsuk, L. Reynoids and C. J Rose. 2008.

Downstream effects of mountaintop coal mining: comparing biological-conditions using

famity- and genus-level macrosnvertebrate bloassessment tools. J N. Am Benthoi
Soc 2?(3) 717’-737

' Mount, D H D. D. Gul[ey, J. R. Hockett, T D Garrison, J. M. Evan. 1997 Statist[cal
Models to Pred;ct the Toxicity of Major fons to Ceriodaphnia Dubia, Daphnia Magna and
Pimephales Prome!as (Fathead Minnows). Env. Tox. Chem. 16(10) 2009-2019.

Kennedy, 2003. Field and Laboratory Assessment of a Coal Proecessing Effluent in the
Leading Creek Watershed, Meigs County, Ohio.
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£h REGION 5
M 3 77 WEST JACKSON BOULEVARD
——r CHICAGO, IL 60804-3590

MAY 16 2012
HEPLY TO THE ATTENTICN OF

WN-167

Mr. Bruno Pigott, Assistant Commissioner

Office of Water Quality _
Indiana Department of Environmental Management
100 North Sepate Avenue

Mail Code IGCN 1315

Indianapolis Indiana 46204-2251

Dear Mr P1gott

Enclosed please f'md a protocol that descnbes the U.S. Env1ronmental Plotectlon Agency s plan
for responding to the December 17, 2009 petition from the Environmental Law and Policy
Center, Sierra Club, and Hoosier Environmental Counsel for corrective action or withdrawal of
the Indrana Nat1onal Pollutant Discharge Elimination System pro gram We look forward to
workmg wﬁh you: as we nnplement the enclosed protocol

Please oontact Janet P'ellegrini of my staff or Maria Gonzalez, Office of Regional Counsel, if you
have any questions. Ms. Pellegrini can be reached at (312) 836 4268 and Ms. Gonzalez can be
reached at (312) 886-6630.

- Sincerely,

Tinka G. Hyde
Director, Water Division

Enclosure
ce! Albert Ettinger
Kim Ferraro, Hoosier Environmental Council

Jessica Dexter, Environmental Law and Policy Center
Bowden Quinn, Sierra Club

Recycled/Recyclabiz » Frinted with Vegetable O Based Inks on 100% Recycled Paper (50% Postconsumern)



URITED STATES ENVIRONMENTAL-PROTECTION AGENCY
REGION 5
77 \f"JLQT JF\L:K“ON F3"”‘UL “WARD

MAY 14 2000

SEELY TO THE ATTEMTION OF

WhH-16]

Kim Ferraro

Hoosier Environmental Council

3951 North Meridian Street, Suite 100
[ndianapolis, Indiana 46208,

Dyear Ms. Ferraro:

Thank you for your January 27, 2012, letter providing the petitioners’ commients on the draft
protocol for responding to issues raised in your December 17, 2009, petition for corrective action
or withdrawal of the Indiana National Pollutant Discharge Eim]m&ﬁon System program. We
have taken youx cotarments mtt} accmmt i1 the coﬂrsr:: of preparing th&: emlose& protm:ol

The U S Enwrenmentai ?mtecimn Ag&ﬁcy Reglon 3 \mﬂ pros::éed to 3mp1€meai the tnclose&
protocol. We will communicate the outcome to you when 1mp1emen§atlon is con}piem Please
contact Janet Pellegrini of my staff or Maria Gonzalez, Office of Regional Counsel, if you have
-any questions. Ms. Pellegrini can be reached at (31?) 886-4258 aﬁd Ms (}Gmaiez can be
reached at (312} 886~ 66739, - -

Sincerely,

MM’L (’) z{&w.

“‘-r

C-ﬁ

Ymka G. Hyde
Director, Water Division

Enclosure _ )

¢o: Mr. Bruno Pigott, [IDEM

Retycled/Renyoiable » Peaned wih Vegetable 51 Based inkd 00 100% Recyolad Paper (509 Posidonsumen
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UNIT;ED STATES ENVI_HONMENTAL PROTECTION AGENCY

£ 9 ® REGION 5 -
g f 77 WEST JACKSON BOULEVARD
By, CHICAGO, IL 80604-3590
Lmr_ﬂ" o
REPLY TQ THE ATTENTEIN OF;
WN-161
Jessica Dexter 5

Environmental Law & Policy Center
35 East Wacker Dnive, Suite 1300
Chicago, Hlinois 60601

Dear Ms. Dexter:

Thank you for your if anuaxy 27, 2012, letter prov1d1110 the petltloners comments on the draft
protocol for rcspondmg to issues raised in your December 17; 2009, petition for corrective action
or withdrawal of the Indiana Natlonal Pollutant Discharge Elimination System program. We.
have taken your comments into accourt in the course of preparing the enclosed protocol. -

The U S. Envuomnental Protection Agency, Region 5, will proceed to 1mplement the enclosed -
plotocol We will communicate the outcome to yon when implementation is complete. Please
contact Janet Pellegrini of my staff or Maria Gonzalez, Office of Regional Counsel, if you have

any questions. Ms. Pellegrini can be reached at (312) 886-4298 and Ms Gonzalez canbe -
reached at (312) 886-6630.

'Sinoercly,
‘ m/J 2 e

Tinka G. Hyde
Director, Water Division

Enclosure

cc: Mr. Brune Pigott, IDEM

Recyecled/Recyclable » Printed with Vegslabie 0l Based Inks on 100% Recycled Paper {80% Postconsumer;
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REFLY 7O THE ATTENTION OF.
WN-16J
Boviden Quing

Sierra Club, Hoosier Chapter
1915 W. 18" Street, Suite D
Indianapolis, Indiana 46202

Dear Mr, Qumﬁ

Thank you for vour January 2’? 2012, Ietter providing the petitioners® comments on the draft
protocol for responding fo issues raised in your December 17, 2009, petition for eorra‘::ttve action
o1 withdrawal of the Indiana Nationa] Pollutant Discharge Eizmm&mm System program. We
have laken your cofnments iito account in the course of prepmv the: enciose(i prote:;a{}l

The 17.S. Environmental Protection Ageacy, Regi{m 5, will pi“ocemd to implement the encloseé

protocol. We will communicate the outcome to you wher :Emplementauan 18 campieie Please

contact Jatiet Pe;iebﬂm of my staff or Maria Gonzalez, Office of Regional Counsel, if you h;we

any questions.: Ms: Pellegrini cah be reached at (312) 886-4298 and Ms. (xen.z&ff:z can bﬁi B
reached at (312) 8§86-6630. e

Sincerely,
Jittha /~= F Ww
J

- Tinka G, Hyde
Director, Water Division

/éf

Enclosure

cc: Mr. Bruno Pigott, IDEM

RecytlediResyclable « Pinted wilth Vegaiable G Based inhs on 100% Becyclet Paper (307 Posiconsimaes)



& s, UNITED STATES ENVEHONMENTAL PROTECTION AGENCY
£ Z : REGION 5

77 WEST JACKSON BOULEVARD
LHICAGO L 00004 3580

MAY 16 ﬁﬁ?Z

REFLY TO THE ATTENTION OF:

“WN-161.

Albert Ettinger .-
53 West Jackson Bouievard Sulte 1664
Chicage, llinois 60604

Dear Mr. Ettmger

Thank you for your J amiary 27,2012, lettcl prowdln0 the pe‘utmncrs comments on thc dlaﬂ
protocol for responding to issues raised in your Decemiber 17,2009, petition for corrective action
or withdrawal of the Indiana National Pollutant Discharge Elimination System program. We
have takcn ycur ccmmcnts mto account in the course of prepa.un g the cncloscd protOcol

The U.S. Envxrcnmental Prctcct[cn Agency, chlon 5 wﬂl prccccd to. 1mp1c1nent thc encloscd
protocol. We will communicate the outcome to you when implementation is complete. Please
contact Janet Pellegrini of my staff or Maria Gonzalez, Office of Regional Counsel, if you have

any questions. ‘Ms. Pellegrini can bc rcachcd at (3 12) 886—4’)98 and Ms. Gonzalcz can be
reached at (312) 386- 6630

Slncc.rely, |
gﬂfz{f&u/ﬁ /ﬁé S

‘Tinka G. Hyde -
- Director, Water Division

Enclosure

cc: ML Bruno Pigott, IDEM -

Recyclelemcyclah e v Printed wilh Wegetabls Olf Based Inks on 100% Recyeled Paper (50% Pesigonsumen



Erotocol for Corregtﬂig or Reﬂetmff Issues Rmsed in the December 2009 Pehhon :
_ from the
Environmental Law and Policy {fenter, Sterra Ciu"b, and Hoosier Environmental Couneil
April 2012

~Protocol-for Responding to _Essuesf—R;ezated to-Pegmitting. -

Allegation1: The petition alleges that the Indiana Department of Environmental. .

Management (IDEM} has failed to adopt antidegradation 1mplemen£ai;0n rules and
procedures.

The petitioners allege that Indiana was required to establish, under 40 C.FR. §.131.12,
rules to implement the Indiana aptidegradation policy at Ind. Admin. Code tit. 327,

r. 2-1-2. Indiana has indicated, the petitioners allege, that it could not impkement the

- policy because it has no mxplemeatzmm pmc&dures in place except thoge covering the
Lake Wchzgz.n basm : e - ¥

Responsc 49 C 'f’ R part 131 appheb to ihe water q_aahty staﬂdmds pmg;ram 4(} C.FR. §
- 133:12 requires the Staie to 1dent1fy” the methods fer ;mpiementmg their statewide.
: 'anﬁdegrada‘mon pohey : : , o . s

Indiana aﬁe:p*fed a revised anﬁdegradaur:m E}ehoy ::ulé 1mpiementat10n rt:‘des in March _
2012, Indiana is preparing the newly adopted rules for submiital to EPA for review ﬂnde__x_
section 303{c) of the CWA, 33 US.C. § 1315{c)(3). EPA will review the rules submitted
by Indiana for consistency with the federal regulatmm at40 CFR. § 131.12 and part
132.

Allegation 2: The petition alleges that the draft implementation rule covering new or
increased discharges in the Lake Michigan basin suffers from serlous flaws, pointing to
the NPDES permits for the U.S. Steel facility in Gary and the BP refinery in Whiting, and
a December 2007 report by Professor A. James Bames, who wrote that the draft rule
lacked clarity.

' Response: The Board’s final adopted rule addresses ;iischargeg inside as well as outside
the Lake Michigan basin. EPA will review the rule under Section 303(c}¥3) of the Clean
Water Act, 33 U.S.C, § 1313(c)(3), after submittal by the State.

EPA reviewed the draff permits for the UL.S. Steel facility in Gary and the BP refinery in
Whiting. We did not object to the BP Whiting permit. We objected to the U.S. Steel
permnit on the grounds that the State did not explain how certain new or increased Limits
-saﬁsﬁe& the State’s anﬁd’*grdd&tmn policy. Indiana resolved the objection in 2009.

Allegati(}ﬁ 3; The petition allepes that there are shortcomings with Indiana’s draft
antidegradation implementation rule.



Response: Indiana adopted a revised antidegradation policy and implenrehtation rules in
- March 2012. Indiana is preparing the newly adopted rules for submittal to EPA for
review under section 303(c) of the CWA, 33 U.S.C.°§ 1313(c)(3). EPA will review the

rules submitted by I_udrana for consrstency W1th the federal regulatrons at 40 C.F. R §
131. 12 andpartl32 SR - g

A]legatlon 4 The petrtron alleges that Iud.tana legrslatlon has 11m1ted Inchana s authonty
to implement 40 C.F.R.§ 131, 12. Spemﬁca]ly, the petition 'questions: ) the -
approvablhty of the de minimis threshold at Ind. Code§ 13-18-3-2(1); b) the .
antidegradation review by the Board: contemplated by Ind. Code § 13-18- 3~2(p) and c)
the substantial We1ght that Ind. Code § 13-18-3-2(t) gives to dJSChEll ge somoeconomro
unportanoe detelmmatrons by other covemmental agenmes RS

thlesholds the pet1t10n alleges that such thlesholds are narrowly drawn that
EPA’s authonty to apptove them is Timited, and that EPA cannot approve

Indizna’s method of unplementmg the de rmmrms exceptlon at lud Code §
13- 18 3-2(1) - :

Response Tnd. Code § 13- 18 3-2() prov1des that the plocedures to prevent degradatron
for, an outstandmg state resource Water must mclude :

1 a deﬁmtron of srg;mﬁeant lowermg of water quahty that mcludes a de minimis
quantity of addltlonal pollutant load; '

(A)for which a new or increased permit limit is requued and .
(B) below whlch anttdegradatron nnplementatron pro cedures do not apply

The pet:lt:lon eltes the erth Crrcurt’s dBCISIO]l in Kentucky Warerways Allzance V. :
Johnson, 540 F. _'Jd 466 (6th Cir. 2008), to argue that IDEM*s method of 1mp1ementmg
this statutory de: minimis exceptton cannot properly be approved The petition does not:
oha]lenge the de minimis- exeeptlon 1tse1f The courts have accepted a de minimis: _
exceptron for anhdegradatton review. Id. at 484; Chio Valley Envzronmental C’oahrzon V.
Horinko, 279 F, Supp. 2d 732, 769.(S.D. 'W. Va. 2003). Rather, the petlhon questions the
approvablhty of the mle proposed for tmplementmg the statutory exoeptron o

Indiana adopted a rev1sed ant1degradat10n policy and mplementahon rules in Maroh
2012. Indiana is preparing the newly adopted rules for submittal to EPA for review under
section 303(c) of the CWA, 33 U.S.C.'§ 13 13(c)(3). EPA will review the rules submltted

by Indlana for oonsrstenoy Wlt]l the federal regulatrons at 40 C. F R § 131. 12 and part
132. _

b. The petition objects that Ind. oede § 13- 8-3-2(p) exempts activities overed
by a geperal permit from undergoing an additional antidegradation review,
after the antidegradation review of the rules authorizing general permits; and




qu,ssmms the content of the mie review and the assurances if can provide wzth
icspe{;t to individuai discharges.

Re:sponge Indzana amendad Izzd Code § 13 18-3 -2(p) mn EDH (5@@ P L 81120113 Sec I).
The textnow reads as foLows Sl _ L

Thig sabsscti(m applées to all Surface waters of the state. The deﬁaﬁment s
- shatl-complete an-antidegradation review-of all NPDES. general. penmé::
The department may modify the general permits for putposes of o
antidegradation compliance. After an antidegradation review of a pemt is
- conducted under this subsection, activities covered by anNPDEE:s genezal _
- permit are not reqiired to unde*‘g(} anadditional aaﬁéegrad&émn review.
AnNPDES gmeml permit may not be used fo authorize a discharpe mto =
an putstanding national resource water or an um:standmg state Tesource '
water; except that a short term, temporary storm water discharge to an
. oulstanding national resource water or (o an outﬁmndmg state resource
. water may be permmcé under an NPDES. general pornit ] ifthe
- ¢ommissioner determines that the dischszgc, will not mgmﬁcanﬂy lower
the water quahty downstream of the discharge. :

EPA.approved the current Iudlaaa prograr for issuing NPDES gene;al permits in 1991,
- (The approval did not include Ind. Code § 13-18-1-2(a)(2)(B) as amended in 1998.) The
curtent program provides for the issuance of permits as administrative rules adopted by
the Indiana Water Pollution Centrol Board: The rule adoptmn process ncluded notice to
ihe pubizc with an 0ppori:umt3 to mmment on drafi general yem'zﬁ rules

By letter c%ated Apnl 8 20}(} EL}I:*,M prowded a p‘an %hroagh whmh }anma is mmmg

administration of its NPDES gene:al permits program from the Indiana Water Pollution

‘Control Board to IDEM. Consistent with the plan, Indiana enacted 2011 Ind. Act 81, and

in October 2010, IDEM asked for comment on amendmanm ta the general, pemm N

program rules in Ind. Admin, Code fit. 327 . 15. The pian provzées that IDEM mll draft

new general permits for the discha:ge cai:egones pzf:senﬂ,} addressed by the p{.,rm’gs—by

rule in Ind. Admin. Code 1it. 327, 1. 15. (The State may elect o use mdw:éual perraits

~ rather than a general permit to authorzze dischatges from a pamMar caﬁegory forwhicha’
‘general permit-by-rule now exists.) In March 2012, TDEM sent EPA via electronic mail
an updated Draft Implementation schedule for their Office of Water Quahéy General

‘ Peﬁmts Pre;ect (set:: atm,{:hed ﬁl&) S .

EPA Wl]l review Ind C ede § 13 1‘8-3 2(9} EPA wzli revww each general pem}zt that
IDEM develaps. To the extent that any such general pemt wou}d guthorize a hew or
increased discharge to a body of water the quality of which is better than water qmahtv
standards, EPA will evaluate whether the penmt satisfies Indiana’s approvazd
. amzdegmdatzen pohcy e ,

o Th» pemzon qaesﬁozls 1;he substanmal weight ti}aJ: Ind Code § 33 13-::-2@)(1)
gives to determinations by govemmzzntai eﬁtxties on the need to accommodate



nnportant eeononne o soeral development, argurno that thrs mrproperly hn:uts .
and delegates IDEM’s authonty :

ResPonse Grvrug wer ght to detenmnatlons by other govemmental eutltles does not
plevent IDEM from rnakmcr 1ts own detenumatron _

Allegatlon 5 The petrtron questlons the approva.l of pennlts m unpan'ed watersheds the -

Response Ind Admm Code trt 327 I. S 2- lO(a)(4) provrdes that each NPDES pemut
shall provide for and ensure comphanee wrth water quallty standard based and other
more stringent 1equ1rements including those permit conditions necessary to achreve i
water quality standards established by the water pollutron control board or by EPAin .
accordance with Sections 118 and 303 of the CWA.In addmon lnd Adnnn Code t1t '
327, r. 5-2-7(f) provides that no permit may be issued to a new source or a new .
discharger if the discharge from the construction or operation of the facility will cause or
contribute to the v1olat1011 of water qualrty standards in the recervmg waters unless

-(l} The eomnussmner has eondueted a pollutant load alloeatron analysrs for the '
pertinent segment of the receiving stream which wrll result in compllance with
applicable water quality standards; ‘
(2) Sufficient pollutant | load allocatiops remain to aocom.tnodate the proposed
S drscharge and the perrmt contarns eﬁluent h_lmtatlons eonsrstent W1ﬂ1 the S

g remammgalloeatlons o : : SR
(3) The commissioner has Jmposed sehedules for comphanee w1th the pollutant
load allocatron upon all exrstmg drschargers into the segrnent

The pehtton does not 1dentrfy 111d1v1dua.l permlts that allegedly do not oornplj,r w1th the
Indiana rule provisions cited above. Nevertheless, EPA has reviewed or plans to review
13 draft permits for major Indiana dischargers in federal fiscal year 2012, EPA will
determine whether any of the 13 discharge to impaired waters, and whether: (1) issuance
of the pernnt(sj would meet 40 CF. R § 123 25(a)(1) (prohrbrtlons) ‘to the extent that th15
rule is applicable, or (2) includes conditions as may be requlred by 40 C E. R §

123 ZS(a)(lS) (Estabhshmg NPDES Perm1t Cond1t10ns)

IDEM’s Apn.l 2010 and Mareh ’7012 plans provrde that the State Wlll draft new genera.l ,
permits for the discharge categories presently addressed by the permrtshby -rule in Tnd.
Admin, Code tit, 327, 1. 15, EPA will review each general perrrut that IDEM develops
“To.the extent that a genera.l permit would authorize the d_tseharge ofa pollutant for wl:uch

a waterbody is listed as impaired, EPA will evaluate the permrt under 40 C E.R. §
1123.25(a)(1) and (15).

The Clean Water Act does not require states to ban phosphorus fertilizers. . .




The petition does not cite to specific instances i which IDEM characterized a release
from a CAFO as a spill rather than a discharge. It does not allege that the State has not
acted on CAFO violations or has not sought adequate penalties or collected '

. administiative imes when imposed (.S‘é’e —rCl C F R § L:B 63 (3)(3}{13 ané (11})

The January 27, 2012 letter from fhe petltmners on the draft protocoi asks EP;;’%L to review
revisions to Indiana’s NPDES administrative rifes for CAFOs. While not part of ther
" responde (o the pehtmu, hPA mll "‘e% ew "ﬁhe zewsiens mder 40 C E. R § 123 62

' Aﬂewamm 6: The petmon aﬂege&; thcrt IDEM mmzneiy issties dzscharga pertmts that are
likely to dt:grade waler quah*y It zzﬁeges that TIDEM has issued permits without
appmpnata consideration of the need for antidegradation and/or full satisfaction of public
participation provisions, Citing the Czty of Jefferson, the City 0 £ Austin, and the Towa of
MeCordsville WWTP permits. The petition also aﬁeg@s that IDEM issues general permits
without 1<~.‘~:?ard t@ the 1mpa1fment status of the watei shed Where the permztfred epmat;ﬁms
are Slﬁiﬁtud :

Respoztée With ;e'spéct' to public faﬁi&iip‘ﬁﬁoiﬁ, 40 CER § 13112(a)(1) requires
satisfaction of the public participation provisions of the State’s continuing pianmzzg
DIOCESS.. The Petmon does fiot {‘iltﬂ “{o lezm pubhc parﬁmpanon pzovmons ihat the
petltwnam feel are not heing Iﬁﬁ*}t -

EPA wxﬂ review apg&hcaﬁon of thﬁ indiaﬂa am:' degradaﬁon policy ‘EG the Jaffersoa,
Austin, and McCordsville permits. As mentioned in the response to- Allegation 5, we have
reviewed or plan to review application of the pohcy to }3 mdmdual pernuts a8 well as

- the general permits ’ma’z IDEM pkms tQ draﬂ: :

Aiiega*{mn 7: The Pe:tziion alleges that Tndiana’s g“n@i‘ai pz:r:rmtswbywmie aEiow
discharges wﬁhout pro*%z;dmc an aﬁaiyszs of I:,iow the pemnts meet ﬂw anuée graéat* on
};011&?’

‘.RGSQOIP?% Tﬁzs aliegatmn 6Dh€)6§ the: allegaaon at 5, that ﬂ’lﬁi mtxdegraéauon aﬂa}yms is
‘conducted at the point when the getieral penm&tsdbymle are zgsued and not whm d'souree
iz authorized nnder the pmxt»bwmle '

Under the April 2010 and March 2012 plans, ISBM will éraﬂ new ﬁrenaral pemﬁ for the
gfusc:hagge categories grﬁ:seaﬂy addressed by the permits-by-rule in Ind. Admin. Code tit.
327, 1. 15. EPA will review each general permit that IDEM develops, To the extent that
any such general permit would authorize a new or increased discharge to a body of water
the quality of which is better than water quality standards, EPA will evaluste whether the
permit satisfies Indla:na § artidegradation policy af Ind. Admin. Code tzt 327 r. 2- 1-2.

' TntheirJ anuary 27,2012 Jgtder, the petitioners:said that the Indiana NPDES general pemiit-by-rule doss
ot provide for an evaluation of CAFOs vnder 40 CFR. § 122.44(d). Flease note that the permi, at 327
Ind. Adm. Codetit. 327 1. 15-15-4{F provides that discharges Trom CATOs moust mest Indizna water
guality standards. '



Allegatlon 8: The Petmon questions the appropnateness of a]lowmg general permlts by
rule for coal mmes :

Response The fedelal 1egulat1ons apphcable to Greneml penmts 40 C F R. § 122 28 do
not categorically exclude coal mines from the potential to be authorized under general
penmts IDEM plans to draft.a new. general permit for coaI mines, EPA will review the

permit to ensure that it contams all of the apphcable condmons requ]red by 40 C F R §
123. 25(a) R : _ :

Allega’uon e The Pe‘utlon ques’nons the adequacy of the pubhc conlment peuod f01
general permits, Specifically, the petitioners appear to focus on-a desire for public notice

and comment when a facility seeks coverage under a general permit and not simply when
the general permit is issued.

Response: As discussed above, the State is in the process of changing the way it issues
general permits. With respect to pubhic comment, 40 CE.R. § 123.25 requires o
administration in conformance with, inter alia, 40 C.F.R. §§ 122.28 and 124.10(b). Under
40 C.F.R. § 124.10(b), the State must allow 30 days for public comment when it prepares
a draft permit. The petition cites to the period allowed for comment on the application of
. a general permit to the particular facility, however, instead of the initial comment period
allowed at the time of promulgation of the general penmits-by-rule. With general permits,
public comment takes place at the time the general permit is issued. Except for general
permits issued to CAFOs {see 40 CEF.R. § 122.23(h}), public participation dees not occur
at the time a particular facility is authorized to discharge under that permit. For discharge
categories other than CAFQOs, federal regulations do not reguire a Stateto hold a public
commert period at the fime a facility submits a Notice of Intent to participate in the
general permit. Moreover, 40 C.F.R. § 122.28 allows certain entities to be authorized to
discharge under a general permit without submitting a Notice of Intent.

Allegation 10: The petition alleges that Indiana’s permits-by-rule constitute repeated
issuance of NPDES permits that de not conform to the requirements of the Act, citing the
“term of those permits beyond five years.

‘Response: By letter dated Aprl &, 2010, and e-mail dated March 14, 2012, IDEM -
provided a plan through which Indiana is moving administration of its NPDES general
permits program from the Indiana Water Pollution Control Board to IDEM. Consistent
with the plan, Indiana enacted 2011 Tnd. Acts 81, and in October 2010, [DEM asked for-
cormument on amendments to the general permit program rules in Ind. Admin. Code tit.
327, t. 15. The plan provides that [DEM will draft new general permits for-the discharge
categories presently addressed by the permits-by-rule in Ind. Admin. Code tit. 327, 1. 15.
EPA will review each such permit to ensure that they contain all of the applicable

conditions required by 40 C.E.R. § 123.25(a). EPA expects that the duration of these |
permits will not exceed five years.



Protocol for R&snondim,cz to Issues Related o Commiiance E?&iuation

Allepation 11; The Petition questions IDEM’s enforcement of the reqaar@me&ts f}f
gen@mi p&mts cmng the numbe}: 0:1? mine mspe@i:w}zs

“E{esponse Uider &@ptember ,z;i}il Mem@rgndum of Undezgtandmg (M{}{}’z thaé.‘ }TD}:‘\zi

" signed with the Todiana Department of Natural Résources (IDNR), IDEM issties NPDES

permits to surface coal mining and reclamation operations and IDNWR conducts monthly
and quarterly inspections to check for compliance with these NPDES permits, EPA is
reviewing the MOU and its implications for NPDES inspections and enforcement. EPA
also intends to review IDEM’s compliance and enforcement files for coal mines. -
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" . Baker & McKenzie LLP

. Chicago, finols 60601, USA

Tel: +1 312 861 8000
Fax: +1 312 861 2899
www.bakermckenzie.com

'-'May 23 2012 o - " "John W. Watson

;:Tel+1 312 861 2646 -

Kasey Barton S : _ _ _
U S. Envnronmental Protect:on Agency Sl el By Messenger
Office of Reglonal Counsei o

. Mail Code C-147 -

77 West Jackson Boulevard
Ch1cago [L 60604-3507

R RE: e Request for Informatlon Pursuant to Sectlon 308 of the Clean Water Act, 33 US. C

- § 1318, regarding Peabody Mldwest Mtnrng, LLC Bear Run Mme Indiana (the
- “Information Request™ =+ -
Docket No v: W-12-308 09

DearMs Barton =

' Pursuant to our- ongomg drscusswns W1th this letter, Peabody Midwest Mining, LLC

(“Peabody™) is submitting to the United States Environmental Protection Agency (“EPA™),
consistent with the Agency’s request, a proposed Effluent Sampling and Biomonitoring
~Assessment Plan (the “Plan™) for Peabody’s Bear Run Mine located in Sullivan County,

~ Indjana. “Specifi ically, the Plan (see Appendlx A hereto) responds to EPA’s March 22, 2012
Clean Water Act Section 308 request for information and subsequent technical discussions
“among Peabody and EPA personnel to develop an approaoh to proposed sampling that is

- mutually acceptable to the partles

—As you know from our. dlSCUSS]Ol’lS and as presented at our rneetmg on Apnl 16, 2012,
Peabody has significant legal and technical objections to EPA’s request for sampling and

- ‘assessment as set forth in the Agency s March 22™ 308 request It is uncontroverted that

Peabody is in full compliance with its Clean’ Water Act permitting obligations at Bear Run.
“This fact was confirmed for EPA through the reams of data provrded to the Agency in
response to the first Section 308 request for information issued to Peabody for Bear Run
back in October of 2011. Discussions with representatives of the Indiana Department of

- Environmental Management (“IDEM?”) have likewise confirmed the Department’s position

that Peabody is currently complying with its Clean Water Act permitting obligations at Bear

© Run, =

:Notwith_standing the results of the submitted data and TDEM’s repeated statements on Bear
‘Run compliance, EPA’s second request for information of March 22™ nonetheless requests

Peabody to undertake exceedingly expansive water quality monitoring, biological, stream
and habitat assessments, and effluent sampling in numerous watersheds at Bear Run.

Peabody estimates that the cost to 1mplernent the work requested in the latest Section 308
request will exceed $700,000.

Baker & McKenzie LLP is a member of Baker & McKenzie tnternational, a Swiss Verein.

+:300 East Randolph:Street, Suite 5000

- -John Watson@bakemmckenzie.com



AKER & MSKENZIE

‘Peabody is troubled by the Agency’s apparent motives in issuing not one, but two, 308 -
~requests —the second of which being of unprecedented scope and extent — for an operation |
_ that has and continues to satisfy its Clean Water Act regulatory obligations. Peabody should

not be placed in the middle of any EPA/IDEM dispute over the State’s implementation of its
Clean Water Act program, nor should this or any Section 308 request be used to advance -
phifosophical debate over the nature of operations at Bear Run.' As such, Peabody '
respeetfully disputes EPA’s legal authority to euforce 1ts March 227308 request.

At our April 16™ meeting, the Agency suggested that EPA has the authorlty under Section
308 of the Clean Water Act to require Peabody to characterize its wastewater discharges
from Bear Run. While Peabody views this obligation as fully satisfied consistent with
IDEM’s EPA approved National Pollutant Drscharge Elimination System (“NPDES”)
permitting program, in an effort to provide a productive response to EPA’s second request
for information, and without conceding any legal arguments or objections regarding the -
Agency’s actions here, Peabody is providing EPA with the proposed Effluent Sampling and
Biomonitoring Assessment Plan for Bear Run. As explained more fully below, this Plan i 1s

- appropriately tailored to respond to EPA’s request for data regardmg the nature and e
eharaeter of Peabody s pernutted dlseharges at Bear Run : -

- Wh1le Peabody hopes to eontrnue to explore optlons for pI‘OdUC’[lVG engagement with EPA
. w1th respect to the pendmg 308 request and: will reserve the full force of any legal arguments
 and defenses for future proceedings shoutd they become necessary, some additional
commientaty is necessary, in part, as a basis for explaining the scope of Peabody’s proposed
Effluent Sampling and Biomonitoring Assessirient Plan.. In sum, Peabody finds the
Agency’s March 22™ 308 request to be unjustified and contrary to law as (i) EPA cannot use
its 308 authority to compel monitoring, testing and assessment of the scope and magnitude .
: proposed in the 308 request, (ii) the Agency already has sufficient information to understand
~ both the character of Peabody’s wastewater discharges and the nature of i impairments in the
. watersheds, and (111) the requested work is, in many.respects, technically infeasible and ..
. othemuse not deszgned and tailored to assess and measure poteutral impacts from Peabody 5
o mmmg operatrons s : : :

L _-: The scope and substance of EPA’S March 22" Request for Information

ln January of 2012 Peabody prov1ded extenswe documentatron to EPA in response to the
Agency’s original 308 request directed at Bear Run. This documentation included copies of
ali applicable SMCRA. and NPDES permits for the Bear Run operations and volummous
efﬂuent samplmg, water quahty, and blologrcal momtormg and habitat and stream

! Peabody ﬁnds the tlmmg of EPA’s 308 requests curious, commg as they have after The
Environmental Law and Policy Center uutlated Iitlgatlon challengmg the i rssuance of the IDEM .
NPDES per.rmt for Bear Run.
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assessment data gene1ated by or at the duectlon of Peabocly at Bear Run for the past ﬁve
-~ years, mcludmg the foll owmg ' : :

All analyt:cal results lncluding samphng results generated by any. laboratory,
- for any nlomtormg of process water and storm ‘water dlscharges at Bear Run

- “during the past ﬁve—years mcludmg a.mblent and groundwater momtorlng for all
" NPDES and/or SMCRA pernnts : -

o Copxes of all Dlscharge Momtonng Reports (DMRs) subnntted to any
regulatory agency during the past five-years;and

- @ . Copies of all biological and water chemlsny momtormg and/or sampling results
E dunng the past ﬁve—years S o

- _Notw1thstandmg Peabody s prlOI‘ exhaustwe response and document submlttal EPA’s
-...March 22" 308 request seeks additional information in the Company’s possession regarding
- -historical samplmg, monitoring and assessment work conducted by Peabody at Bear Run.
More problematic, though, the 308 request (specifically, Requests.1 through 6) also asks that
. Peabody affirmatively conduct wide ranging monitoring, assessments and other studies in
waters in and around the Bear Run mine, including portions of the Busseron Creek, Black
. Creek, Indian Creek, and Maria Creek watersheds. The work requested in the March 22™
- 308.request includes water quality testing (ambient water quality, whole effluent toxicity
(“WET?), and effluent), biological community assessments (fish. and macroinvertebrates),

- . and stream physical habitat evaluations of the type and nature documented in the initial 308

~submittal. -As it has in the past, Peabody is prepared to provide EPA with access to water
quality, biolo gical and habitat assessment and effluent discharge data and other relevant

-~ information generated at Bear Run-and currently in the possession of Peabody. In fact,
Peabody is quite confident that EPA currently possesses, or has access to, all such ‘
information and data. Nonetheless, Peabody is currently reviewing its files and will provide
-any additional responSWe documents to the Agency consistent with the deadlines set forth in
the 308 request. Peabody, however, objects to the request for monitoring, assessment and

: samplmg as contrary to, the Agency s authorlty under Section 308 of the Clean Water Act.

o 11 L EPA lacks the Iegal authm 1tv to enf(n ce lts March 22'"‘l 308 request

: EPA’S dernand to. Peabody to pr oceed w1th the proposed studles and assessment and _
_monitoring work at Bear Run, as embodied in the 308 request, is without legal justification.
- ‘Section 308(a) of the Clean Water Act gives EPA the authority to request information of an

.- .owner or operator-of a point source in order to carry out the objectives of the Act. 33 U.S.C.

. § 1318(a).. EPA’s authority under Section 308 is not unlimited, however, and the Agency is

.. . required to exercise such authority.in a reasonable manner. - UL.S..v.-Hariz Constr. Co., 2000
- 1J.8. Dist, LEXIS 12405, at *¢ (N.D. 1ll. Aug. 17, 2000).. Historically; and as contemplated

. by the Act, EPA has used Section 308 to request from regulated entities specific information
that is already available or easily compiled. Even when EPA has requested sampling, such
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- requesté typically involve only influent or effluent samipling that is already available or can
hﬁ: readlly mﬁducf;ed ws‘d}m the confext of a company’s régular operations. |

- No-such reasonable-scope or appropriately limited compliance efforts can be found in EPA’s
. March 22""‘ 308 request, Instead, the request seeks expansive sampling, evaluation and study
across ‘multiple watersheds vsing pmtocois that are techmcaily infeasible in many requests

znd not in any way designed to assess 1mpacf:s from coal mining operations, Ultimately,
Peabody’s cost to prov :{ie mfmn&tzon to I:PA under t:%;;s request will run in excess of
$700,000." '

: C}a&dy, the scope and cost of what EPA has proposed here is not what Congress intended
when it granted EPA this authority to request information from the regulated community
under Section 308 of the Clean Water Act and is unprecedented in Agency practice. Even

-more egregious; thougl, is the fact that EPA is pursuing this broad request from a company
that fs in full compliatice with its Clean Water Act regulatory requirements, with such

: 'cemph;mce being continuously and thoroughly assessed; vetted and addressed by multiple

- agencies = the Army Corps of Engineers, EPA; the Indiana Department of Natural Resources
- and IDEM-= through nurnerous regufatory approval processes = SMCRA permit
- applications; Clean Water Act Section 404 permtits; state Clean Water Act 401 certifications,

“and state NPDES permits. Importanitly, exténsive sampling and habitat assessments were
performed during regulatory proceedings associated with these permits. EPA actively

- participated in these proceedings and approved the scope of these assessments, Nonetheless,

. the Agency appears to be suggesting now; through its 308 request, that this prior work is

gomehow insufficient today. Further, the vast majority of the work requested by EPA at

- Bear Run is studies, assessments and evalustions that both have aiready been performed and,

i any event, are the' respans:hahﬁy of IDT‘\& o complete as the I;nd:zana Clean Water Act
permlttmg ai;ti}{;rlty v x ;_' = .

o Wastewater dzscharges at Bear Rim are aut%zer;zed under the Clean Water Act pursuant o
- NPDES permit ING040239 issued by IDEM on May 15, 2009, as modified, including most
. recently on July 15, 201 T {the “Permit™). Peabody is in full-comipliance with the Permit and
has had no viclations at Bear Run in the last five years, In its January response to EPA’s
- first 308 request, Peabedy provided EPA with data which conclugively demonstrates the
~ tmpeceable Clean Water Act compliance status of its operations at Bear Run, IDEM has
: further uorlf rmed Peabotiy § complgance wzﬁz its Clean Water Act r@qmrements at Bear Run.

In admmn sy documeﬁteé NPDES permit com}:)llance ETEEM has also determined through
comprehensive technical review and analysis that mining operations, including Peabody’s

- Bear Run facility, are not contributing to water quality impairments in watersheds in the
vicinity of Bear Run. IDEM's 303(d) listing documentation confirms that the constituents of
concern idéntified by EPA at our April 16 meeting — total dissolved solids and sulfates —
are not identified as impairments in any of the Bear Run ‘watersheds, Instead, a review of

- IDEM’s 303(d) documentation identifies the most prevalent impairment in the four
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-watersheds around Bear Run as “1mpa1red biOth comrnumttes Spec:ﬁcally with respect to
~ IDEM’s: development of the Total Maximum Dally Loads (“TMDL”) for the Busseron
“Creek watershed, the: TMDL report notes the fo]lowmg ““The current mines in the Busseron
“Creek watershed are not con51dered s1gmﬁeant sources of the 1mpa1rments noted in this
' TMDL, as they are in comphance w1th the 1imits of thelr permlts Sec Busseron Creek
: _TMDL report January 13,2012, at 33. “The conclus:on that the Bear Run mine is not a
“. “source of relevant impairments is consistent with the fact that 1mpa1red biotic communities
are designated 303(d) impairments in over 3,000 stream segments across the State of

~ Indiana, with only a very smal] percentage of such streams bemg Iocated in areas with any
'-'coalreserves SRR . R .

B The overwhelmmg prevaience of the 1dent1ﬁed 1mpa1rments in Bear Run streams across
“ Indiana suggests that any water quallty concerns at Bear Run are assocmted with other

B prevalhng regional sources and issues of ¢ concern and not Peabody’s mining operations.

- IDEM has likewise concluded in its 303(d) and TMDL documentation that such impairments

+.rare the result of loadlng from’ unregulated ie., nonpomt, sources (such as agriculture,
- septic). Given the nature of the identified impairments, the 1mp]ementatlon steps developed

by IDEM to address these® 1mpa1rrnents do not include any recommendations to make
changes in permitted sources (including Bear Run) in order to meet the TMDLs. Instead,
implementation focuses on other sources; recommended controls include lime apphcat1on

- -and other projects to address impacts from abandoned mine lands; agriculture best

- management practlces (“BMPs”) (vegetated filter str1ps nutrlent management plans),
“outreach to septic owners and septic Tepair ; and maintenance, ongoing monitoring, and
: consaderatlon of other BMPs as part of Sullwan County s watershed management plan.

Based on the comphance record of Bear Ruin under its NPDES Perrmt and ou IDEM’s
evaluation of the causes of impairments in the relevant watersheds, as well as the long
history of comprehensrve water guality and stréam and habltat assessments completed over
“the last number of years in connection with Bear Run permitting, it is clear that Bear Run is
~tin full comphance with its Clean Water Actobligations and is not contnbutxng to identified
‘water quality impairments. Accordmgiy, EPA has not plov1ded any legitimate basis for
~additional assessment and monitoring, let alone the excessive work proposed in its 308

* - request. As such, EPA’s demand for extenswe studles here is patently unreasonable and
contrary to law. < e :

I_H._ EPA’s March 22™ request is duplicative and unnecessary in light of the

.‘availability of existing mformatlon sufficlent for EPA to fulﬁll 1ts objectives
under the Clean ‘Water Act

e T he studles requested by EPA in the Mareh 22“d 308 request are unnecessary and, therefore,
it unreasonabIe given the extensive data that is already- available regaldtng compliant
' -.dlscharges frorn, and water quality associated with, Peabody’s Bear Run operations. As
“previously stated, Peabody has already provided EPA with all relevant data in its possession
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N regardmg wastewater discharges and the mui’utude of stream, habitat and water quajaty
_assessments that have been cemp!cted at Bear Additionally, in connection with

“Drigoing technical discussiorns With EPA regarding this request, Peabody has also prov ided

. the Agency with addiisonai data regarémg the analysisof poiiuzant discharges and other
Clean Watel Act assessments conducted at other Peabody mines in the region. Moreover, to

. the extent that the studies are focused on areas within the purview of IDEM, the type of data

ﬁaat EPA is seekmg is aiready routxneiy generated by IDEM and r&adﬂy available to EPA
through the Smte of Indxana N R .

"i“aken togef:her, ihe dat& reports study ;emlts and cther dnsumeﬁtanan referenced %}alow
provide ample support for EPA to conclude both that Bear Run operations are in compliance
with Clean Water Act requirements and otherwise not contributing to water quality concerns,

_and that the sampimg, analysis and assessment work requested by. EPA in the 308 request is
- unnecessary, overbmad and not tk:ely to yield any usefui information on potential Clean

B Water Act concerns assomated with mihing Qperatmns at Bear Run. I fact, as noted below, -

"EPA’s 3 g request is yet an()‘iher attempt by the A gency to compe! Peabody to repeat the
bfoad ﬂtud}; of potential impacts from c()al -mining operations that was conducted at

) L ‘Vermalhon Grove. Given the plethora of data available, it is arblmmy and uapmcmus for
o i’*'PA to dcman& t%sat Peabody c{mduct the requesﬁéﬁd studzcs '

T In adﬁmon to on gomg ?%PDES dzscharge efﬂ uent momiermg and reportmg, Peabody
cenduc,i:s amhmnt water quality sampling as part of the SMCRA perinitting process and

~ continues to momtor SMCRA related water quality at Bear Run on a quarterly basis,

- P’eabody aiso regnlarly Imenitors receiving waters as requn ed purstant (o Bear Run Section
404 permits. Data from each of these sampling programs was submitted to EP% as part of
the origma,i 3{}8 response documentatton _ :

' _Fur’thﬁ%‘.{‘ Peabody alsa iook sampE&s vgiuniarﬁy 3%; Bear Run speczﬁcally in response to EPA
_ comments durin gibe proceedings associated with Peabody’s Bear Run Amendment #4

 Section 404 ;Jermit ap;)ilcatimz to anaiyze for additional pollutants; including trace elements
... and inorganics. This data has already been provided to FPA and found that water quality
__ standards are bemg met at the mine. Peabody also conducted 14 fish and 53

macmmvertebrate surveys and 2 344 strearn habitat assessments as part of its Section 404
‘work at Bear Run. Likewise, all of this data was provided 10 EPA in response to the first
308 request. \

ln the iast several weeks duﬁng add;t:aﬁal techmczﬂ dzscusswrzs with EPA over the scope of
the latest 308 request, Peabody also provided EPA with the results of a study conducted at
Peabody’s former Vermillion Grove mine to assess the presence of toxic constituents in

~ Hlincis Basin mine wastewater discharges. The express purpose of this study, conducted

. overan extended per;od of time and at great expexise with the active participation of both
EPA and IHIHO!S EPA; was to determine what chemical constituents of concern are

) é&souaied With mmmg operations and efflient discharges from such operatfoﬁs The
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':.Verrmlhon (Jrove site was determrned to be an 1dea1 location for such a study grven the
presence of a large above ground refuse disposal area and underground pumpage, both of
which contributed to higher dissolved solids loadmgs to sediment basins, thus reflecting a
~ “worst case” scenario for Tllinois Basin coal mining. Multiple year ‘results from the
o .'Verrmihon Grove study indicated no violations of water guality standards (as was predicted

s _by EPA’s initial study and analysis of the indicator NPDES effluent parameters still used

- pursuant to EPA’s foderal effluent. gurdehnes for coal mining (40 CFR Part 434)) with

" constituents beyond those now being monitored under Peabody s NPDES permit at Bear

‘Run.” EPA’s Region 5 office participated i in this exhaustive sampling effort, including
sending staff to the mine. Iilinois EPA uses the results from the Vermillion Grove testing

~ today to set NPDES permit analyses at mining sites. It should also be noted that WET

* testing ‘was initially considered for inclusion in'the Vennllllon Grove samphug plan;
- “however, the regulatory agencies ultrrnately agreed it was 1nappropnate and not required.
This data overwhelmingly establishes that the scope of pol]utant sampling and assessment

"~ proposed in the March 22“El 308 request rs w1thout techmcal Justlﬁcatron and mapproprrately
broad . S S o .

L .rFurther the approprtateness of cun'ent data and testrng requrrements at Bear Run is affirmed

by recent EPA sampling and results of assessments conducted at other Peabody mines.
Specifically, last September, EPA conducted an unannounced inspection at Peabody’s
-Somerville mine for the purpose of collecting ; addltronal water quality data assocjated with

" Peabody’s regional mining operations. During that. 1nspectron EPA collected numerous
samplés at all sediment basins following an approxrmate 4 inch rainfall event. These
samples were tested for trace elements and i inorganics. While Peabody has not as yet been

- provided with copies of the ‘A gency § data as prornlsed, Peabody s split samples indicated no

concerns with the data. EPA inspectors have also verbally reported that the Agency’s results
were satisfactory and confirmed the absence of perm itted drscharge or water quality issues
' assocrated w1th the 1n1ne .

Further docurnentatlon to support EPA’S conclusrons at Peabody s Somerville mine can be
found in studies conducted at Peabody s Fannersburg mine located south of Terre Haute,
~ Indiana. The Farmersburg mine was the largest surface mine in Indiana for most of the 15
years it was in operation, ThlS mine was closed at the end of 2010 and operated in the same
‘Busseron Creek watershed as Bear Run. In fact, the Farmersburg mine disturbed more
. surface acres per year than Bear Run is expected to disturb at current productron rates.
: '_'_:Durmg our April 16" meetmg with EPA, Agency. personnel argued that large mining
. _Operatrons conducted OVET an extended perrod of time must be contnbutmg higher '
L concentratrons of contammants 1o receiving waters, However studies conducted at the
o __'Farmersburg mine have demonstrated that waters associated with reclaimed surface coal
_'mines support aquatic ecosystems comparable 1o, or. better than, those representative of the
~pre-mined area. EPA has reviewed this data from Farmersburg and. previously concluded
" 'that no Clean Water Act problems or concerns exist with respect to the Farmersburg
e :operatrons Peabody is unaware. of any data supporting increased contaminant loading or
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o Comgz«my s own mmes

;mpacts due to mme size or iength of operaung life and has not seen any such trend at the

) . Another studjf prepared by Baviron, Ir;’temationai Cnrpﬁranon zzt the request of ]’f:abody

B _:' (Ianuary 201 1) documents the successful reconstruction of stream écosystems at a large

'surfas:e mme in. southe?n HEIE’I(}IS Where mining and reclaniation had been completed during

o the 1980s and eaﬁy 1990s. \’[mzng and reclamation processes in the [Ilinois Basin have

_improved since this successful restoration was completed. . Peabody has commissioned
_szmllaz studies at the former Famwrsburg mine as wrzll EP& was pmwousiy provided mth
coptes of these stu(ites as weit PP R

. Addltwnai stud;es and reports were re(;enﬂy pmwdﬁd fo EP;'% pwsonnef during ongoing
technical discussions in furtherance of resolution of issues associated with this 308 request.

_ These documenﬁs respond to and refate the Agency’s conteiitions regarding the apparent
.. assumed impacts associated with significant mining operatisns ”i‘hese reports are referenced

below and pmvzdad 3gam at Appendix B hereto.

% Impacts of Coaltine Dzmhmges on Hlmcz@ Umenid \/Imseis, by David I.
.« Soueek, Ceme? for Ecol ogzcai Entomeiogy, Himols I\Eaiurai sttory Survey
: __(20()4) o

- - ?-ﬁlack Beaz,zty Ceai Vemlilzon G;‘ovc Mmf: Surf’ace W&ter QuaI;W Analysis,
Prepdred by Peabody Energy G\ovember 2010} -

e :Repf:}}'t for %‘zsh and Macro;nvertebraie Samphng for B;éassessmem Mémtoriﬁg
 of West Busseron Creek, ?abpaé‘ed by Environ k}temattonai Corporation
"(‘ertember 2{}1@) ' ' \ ,

e The B:olegzcaﬁ Status in Bonnie Creek, Galum Creek, and White Walnut Creek
 Following Stream Diviersion and Reconstruetion, Prepared by Environ
- Intmat:onai Corporatmn (Janua,ry 2{}} 1)

S Preshwater Musse! Survey Resuits; West Fork Bussemn szxk Mitigation Area
R '(F arrﬁersburg} prepared by Emf;ron Iﬁt@matmnai Cm poraixon (August 2011)

T sum, exhaustive samplmg' at Bear Run, studles at other mmfss, a.r;d }DEM ’s sampling in
“the watersheds relevant to Bear Run all provide more than sufficient data for EPA’s
consideration in fulfilling it objectives under the Clean Watér Act. Despite repeated requests

~from Peabody to EPA to provide refevant information on water guality concerns at Bear Run

and despite Agency statemienits to the press regarding the apparent presence of water quality

impacts associated with Peabody operations at Bear Run (L&, Indmnapohs Star article), EPA

' has yet to provide any documents, studies, reports or other information to support its
‘allegations. As documented in this letter, Peabody has pmv;ded the Agency with a long list

- of comprehensive studies and reports eqtaﬁlf,shmg the absence of impacts and concerns and
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i 'the correspondmg baseless nature of the pendmg 308 request ‘As stated, Peabody 1s also
U reviewing its files agam and, to the extent not already provided, will produce additional

‘documentation responswe to the March 22“ request consrstent wrth the direction and trmmg
a 1equested by the A gency ' R -

V.. EPA’s Informatlon Req uest is mappropnate

- The breadth and technical substance of EPA’s March 22ncl request also finds no support in

~law.” Most of the requested assessment and monitoring falls squarcly within the purview of
“IDEM as the perrmttlng authortty for unplementatton of the Clean Water Act in the State of
"~ Indiana, including conducting Section 305(b) water quahty assessments and listing impaired

waters and developing total maximum daily loads under Section 303(d), and are not the

responsibility of Peabody to perform as a regulated entlty ‘The requested sampling also

seeks to compel Peabody to analyze for wide ranging chemical constituents that have been

- “determined by decades of sampling and regu]atory procecdings, as well as Peabody s own

data, to be wholly mapphcable to coal mining operations in the Illinois Basin, EPA has also

requested assessment-and testing that is techmcally 1nfea51ble to perform given the

: 'hydrology of the Bear Run env1ronment :

~’At its core, the breadth of EPA’s 308 request appears mottvated by the Agency s desire to’
" generate data to any kind and nature to support its arguments ‘with IDEM over the technical
sufficiency of the State’s general permit program fof mining operattons and the application
of that permit program to Bear Run. “Obviously, EPA’s use of its 308 authority in this
manner and for these reasons is entirely mappropriate. Moreover, the actual substance of the
-requests for sampling and analysis = requesting as they do unlimited chemical constituent
screening and unnetessary-and duplicative assessment work - offends any sense of
regulatory logic as DEM’s general permit’ program is based on EPA’s long established and

' 'recently reafﬁrmed federal effluent guldelmes for coal mining, was approved by the Agency,
" and has beefidetermined to be protective of human health and the environmental through

Rt decades of samplmg and analysrs at coal mmes operatmg throughout the State.

Ambzenr Water Oualrtv Samplm,cz EPA has requested extenswe ambrent water quality
sampling at Bear Run in the 308 request. “Such sampling is within the exclusive purview of
-IDEM, which assesses water bodies to evaluate attainment of state water quality standards
for the biennial 303(d) hstmg and to determme TMDLs for impaired water bodies. IDEM
has evaluated impairments and potential sources for'many of the segments m the relevant
watersheds and continues that effort as part of its 305(b) assessment and 303(d) listing
processes. It is inappropriate for EPA to request evaluations of water quality and
' mlpalrments 0uts1de the context of the long estabhshed statutory process for doing so.

EPA’s request also seeks to cornpel Peabody to analyze water quahty for a very broad list of
g parameters - 20 constituents, including cations, anions, and metals. For the Busseron Creek
watershed, IDEM has already determined the parameters that need to be managed through
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. I'MDLs in order to address the i Impau'mem for impaired biotic communities that is present in

- these regional waters — TSS, iron, _phosphorus, dissolved oxygen, pH, copper, and zinc.
More narrowly, pH, TSS and iron are the only parameters relevant to the portions of the
watersheds where Bear Run is located. Rather than focus on the impairments that have been
identified in the relevant watersheds, EPA has proposed a study of ambient water quality that
disregards the work already done by IDEM and includes a host of parameters that have no
reievance at all to coal mining operations.

F urther Peabody has senous teehmcal ob_}ectzons to the loeatrons proposed for ambient
water quahty sampling as provided in the 308 request. The suggested locations for such
sampling are not properly pfaced to elicit true measurements of watershed water quality.

o WET Teslmg WET testmg is used to determme comphance w1th WET limits in an NPDES

permit. WET hmlts are only included in an NPDES permit if the permit writer determines
that the drscharge causes or has the reasonable potential (“RP”) to cause or coniribute to

L - non-attainment of a WET water quality standard. WET limits are not necessary in an

'NPDES permit if the permit writer determines that the chemical-specific limits in the permit
‘are sufficient to attain applicable WET water quality standards. Thus, the function of WET
testing is to determine compliance with an NPDES permit that includes a WET limit as a

. permit term.. Absent an RP determination, there is no justification to suggest that the Bear

_Run NPDES permit should include WET Jimits or that any WET testing is justified. Further,

. itis mapproprtate asa regulatmy matter to sirply require WET testing outside the context of
an NPDES penmt term requiring WET testmg : : '

. Moreove1 EPA and state' ageneies have determined'as a general matter that WET limits and
~ testing are not appropriate for dtseharges from typical Midwest mining operations, such as
~ Bear Run, given the flow limitations and characteristics of the relevant streams, and other
technical factors. For exampie EPA initially proposed WET testing for Peabody’s former
~ Vermillion Grove mine, but later withdrew the request after further consideration and
dlalogue by and among IHinois EPA and EPA.. .This determination regarding the
inappropriateness of WET testmg to Midwest mine sites was based on the reco gnition that
WET testing is not accurate in the context of mmlng operatlons and the streams that are
typically present at these operations. Consistent with conditions at mine sites within the

~ Hlinois Basin, applicable stream segments at Bear Run are primarily ephemeral or

. intermittent, thus making WET. testing infeasible. Enclosed at Appendix C is a technical

- memorandum comprehensively discussing the scientific and technical bases for the
conc]usnou that WET testmg is 1napproprxate at Bear. Run. .

Eﬁluenr Samplmg As Wlth the ambtent water quahty samphng, EPA is seekmg to analyze
effluent for a very broad list of parameters — 20 constituents, including cations, anions, and
metals. If EPA’s focus is on impairments in the relevant watersheds, then any sampling
should be focused on specxf ¢ parameters relevant to such identified impairments. For the
relevant watersheds associated with Bear Run, IDEM has already determined the parameters
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L tl:a! need t{} Eae maaaged thmzxgh TMDLs in ordar 10 a{idress i:he lmpammt for 1mpa§red
_ '_.i:xamm communities — IS8, yron, phosphorus dlssg}§ved oxygen PH, copper, and zine. More
" “narrowly, TSS and fron arc the only parameters relevant to the portion of watersheds where
" “Bear Run is ]ocated Accordingly, EPA’s insistence that Peabody conduct sampling that

goes well bE}’GI’Ed an aﬁalysm of appllcable par&metms as entxre}y mdppmsprlat&

The broad nature of the requested efﬂuent samp}mg is aiso underswred by comparing EPA’s

S :pmposed sampling protocol against federal and state NPDES permit limits and regulations

for mining operations. The IDEM General NPDES Permit regulaimns for coal mining

o '_'ﬂprowffe limits for TSS, pH iron, as well as manganese for ac;& mine drainage, and also

o Tequires repﬁrtmg of (but 1o hmlts fory aluminum, copper zing, and nickel for acid mine
- drainage. Accordmg to the Busseron Creek TMDL repm the limits are based on federal
' ";_efﬂuent gmd&lmes for coal mining (40 ¢ CFR Part 434), whlch csnly include limits for iron,

B ,';manganese, totai Suspended sohds and pH ‘A more agpropl laifi efﬂuen’{ sampling plan

" = ‘the hmi‘siess parameters pmposed m the 398 requési

B;o?ogmaf and H&bzrat Assessme?zt As staied prevmusiy, exﬁmsw& bm!ogztal assessments
of fish and macroinvertebrates and stream physical habitat evaluations have already been

_comapleted at Bear Run. Specifically, 14 fish, 53 macroiavertebrate, and 2,344 stream

- ";}hysmal habﬁat evaluations were {:{mdueted for the Amendment #4 and #5 permit areas at

* Bear Run. Stream samplmg Iacatmns were selected 1o reflect the expecwd biclogical

_ :ai‘trlbaies of the sm‘roundmg streams in the gaographlc regmn and to be representative of
~each land use type and watershed in the pr Gpesed permﬁ area, Land use consists
"predommatﬁly of row c:rop agrxctzitme ‘with mosaie forested areas along stream corridors and
wetlands and reclaimed mine surfaces. Perennial, intermittent, and ephemeral flow regimes

o - were. also sampled to ’further g]uc;date the repreqeniative blok}gwal communities and level of

“biological integrity in the area. Results of the mactoinveriebrate index of biotic integrity
(mIBI) and fish index of bii}tic mtﬁgrzty (ﬂBI} mdlcated the streams were impaired.
Physical habitat evaluations, following the EPA RBP 1f physical habitat assessment for low
pradient streams, also found ihe streams to be marginal to sub-optinal. Stressors observed
. :'acmss the coun’iy were mtr{}gen, p‘ﬂosphorcﬁs increased streambed sediments, and riparian
d:suzrbanue (E}’A’s Wadeable Stream Assessmem Survz%y, 2006) and idenfified impairments
B 'were atmbutabie t{} the mmmon mdustrlahwd rov; cr{}p agﬁculture m the area.

These co;n;}rehenswe blolog%cai and fz:abl‘rﬂt assessments and waiuahons have yleidf;d
detailed information on appropriate conditions within Bear Run watersheds and are
“sufficient to allow EPA to complete any relevant assessments regarding compliance with
- Clean Water Act requirements “These assessmnents were completed primarily in the
' xﬁuneadmbnt #4 and #5 areas at Bear Run due to changing regulatory requirements, but are

B applicable across the, watersiiads To campei Peabody o proceed with additional biological

assessment work here ‘2 task, mcideniaﬂy, never mqmred of an "\IPDE& permitee - would
necessarily mandate the retention of third party environmenial consutiants with the required

Rasey Barton
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expertise to complete these highly technical reviews. The time and expense of such an

. undertakmg to confirm the consrstency of current oondltrons with prror technical conclusions

g unwarranted and ‘inappropriate. Nevertheless; Peabody i proposing in‘the Bfflaent
o Samphng and Bromomtormg Assessment Plan to complete two additional biomonitoring

' assessments downstream of sednnent bas1ns 03R and 062 smce prevrous assessments did
not 1nc]ude these areas.

' \E Peabodv s proposed Efﬂuent Samphno and Blomomtorrng Assessment Plan

' Notw1thstandrng Peabody s stated obJectrons to the March 22" 308 request, Peabody is

' proposmg an alternative Efﬂuent Samphng and Btomonitorlng Assessment Plan (Appendix
A) in an effort to respond in a productive way to EPA’s desire for additional assessment

. work at Béar Run. The proposed Plan has been developed consistent with the ongoing

- technroai dlsousswns between EPA and Peabody with respect to this matter and specifically

| L to respond to EPA’s stated ob_[ectrves here —to provrde EPA with information on the

character of Peabody’ s wastewater dlscharges at Bear Run The proposed Plan was also
developed with specific reference to EPA’s apparent position that nc additional work will be
. requested under Section 308 if IDEM mandates Peabody to obtarn an Ind1v1dual NPDES

. permrt for Beax Run .

In Elght of th1s understandmg, the proposed assessment work is intended to address those
 dischar ges and those chemical constituents demonstrated to be relevant and appropriate for
asscssment and evaluatron based on the nature of Peabody ] operatrons and the conditions
encountered at Bear Run The proposed I1st of parameters in the Plan goes beyond what is
1equ1red to be assessed under Indiana’s Gene1 al Permit program and includes relevant

) . constituents typxcain anaIyzed under Ilhnms EPA s Individual Permit program, which has

_ been approved and affirmed by EPA 'Peabody is confident that nnplementatlon of this

: Efﬂuent Samphng and Blornonrtorrng Assessment Plan w:ll yield results consistent with the
. decades of data generated by EPA, IDEM and Peabody on Bear Run water quality and

_ Peabody mmlng operatrons in the Illmors Basm :

. Peabody is prepared to engage w1th EPA on the substance of the proposed Effluent
__ Sampling and Blomomtorrng Assessment Plan and any outstandmg questions the Agency

. may have regardrng the scope and extent of the assessment work proposed in the Plan.

Peabody is also committed to pursue implementation of the proposed Plan consistent with a
mutually agreeable timetable to ensure fulfilliment of EPA’s objectives here. Of course, as

- +* Information specific to sedfment basins and iimpoundmients that are associated with process water

- management was provided in Peahody’s response to the original 308 request letter. Note that a

* revised Coal Processing Plant Circuit Map 41 is prowded in this submittal showing: 1) outfall 041N -
will be dropped and all drainage from SB041 will discharge through NPDES outfall 061 and 2) the
corrected location of outfall 061, As requested additional design information relevant to the sediment
'bastns/outfails included in the proposed Effluent Samphng and Btomonitormg Assessment Plan is
~included in Appéndix D of this submitial: -

Kasey Barton . . ‘ b ) Fage 12
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stated herein, thlS Plan is being proposed w1th0ut prejudice to any legal rights and defenses
Peabody may wish to assert in subsequent legal proceedings in connection with this matter
and nothing herein shall be construed as an admission or waiver of any facts, legal
arguments or defenses Peabody may have here.

We look forward to your response to the proposed Effluent Sampling and Biomonitoring
Assessment Plan, '

Enclosures

Kasey Barton Page 13
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. Baker & McKenzie LLP -
it 300, East Randolph Street, Suite 5000
b ._'-.:Chtcago Illlncus 60601 USA

’ Tel +1 312 BE1 8000
Fax: +1 312 B61 2899
www.hakermckenzie.com

.'-"June'.z.S_,"Zl')l'zf._ s S Sohn W, Watson

. Telr+1 312 861 26846
~..-:Fax: +1 312 698 2569
- John.Watson@bakermckenzie.com

Chicago, IL 60604"3507

o RE _.: Peabody Mldwest Mlmng, LLC BeaJ Run Mlne [ndlana o

. March 22, 2012 Clean Water Act Sectlon 308 Request
Doeket No V W-12-308- 09 R

.'._'.Dear Kasey

S _Consistent with our discussions enclosed you will find a revised Effluent Sampling Plan for
. .Peabody Midwest Mining, LLC’s (“PMM?) Bear Run Mine submitted in response to U.S.
.EPA’s Clean Water Act Section 308 Request for Information. ‘As we have discussed, the
. .tevised Plan 1ncorporaies the Agency’s request for additional efﬂuent sampllng of certain

cations and anions and additlonai metals (alurmnum and vanadlum)

As documented in my letter of May 23 2012 and subsequent email eonespondenee of

- June 7, 2012, U.S. EPA cannot support the breadth of the sampling requested of PMM and
- now 1ncorporated in the PMM Plan. . While.I do not intend to repeat PMM’s well
documented legal and technical posz‘uon on these issues, it is sufficient to restate that none of
. . the lequested additional samplmg at issue in our recent dlscussmns bears any relationship to
- the Agency’s authonty under the . Ciean Water Act, as expressly deiegated to the Indiana

Department of Enwronmental Management (“IDEM™), to regulate effluent discharges to

- ensure the. attainment of established water quality standards. We. understand that PMM’s

views on the Section 308 Request are shared by IDEM which, in Bruno Pigott’s :
June 15, 2012 letter to Tinka Hyde, charactérizes the Agency’s actions here as, among other
things, “overreaching” and “impractical, inefficient and unreasonable.”

To be clear, PMM is unconcerned by the ultimate results of the data that will be generated
through the Agency’s mandated sampling. PMM has been through this exercise before and
has reams of historical data on the nature and character of discharges associated with its
operations. As you know, much of this information, including the results of extensive
sampling and monitoring at Bear Run, was previously provided to U.S. EPA last Fall in
response to your first Section 308 request for information. What PMM is very concerned

_about, however, is how U.S. EPA intends to use this data and whether it will be subjected to
- _m1scharactenzatlon and dlstortxon 45 a means to advance some 1ll—conce1ved Agency
- _objectlve One need look no further than the Agency s prior erroneous statements to the

Indianapolis Star regardmg water quallty at Bear Run to _}ustlfy PMM’s skeptlclsm here,

Baker & McKenzie LLP is a member of Baker & McKenzie International, a Swiss Verein.



- U.8. EPA’s insistence on mciudmg aluminum in the parameters for effluent sampling under
.the Plan highlights well the nature of PMM’s concems.. In the first instance, the Agency’s..

request for aluminum sampling in the absence of established water quality standards in
Indiana is fundamentally at odds with the intent, structure and application of the Clean Water

+ Act both in Indiana and around the couniry. By mandatmg aluminum sampling at Bear Rumn,

U.S. EPA has now achieved the wholly illogical result of i requiring sampling for effluent
discharges at Bear Run notwithstanding the fact that Alcoa operates an aluminum production
plant in Newburgh, Warrick County, Indiana that has no effluent lm_li_ts for aluminum.

Moreover, the Agency’s defense of its request for aluminum sampling cites apparent
concerns with possible exceedances of U.S. EPA established freshwater aquatic health
criterion from 1988. There is little doubt that aluminum concentrations at Bear Run will -
likely exceed the Agency’s 1988 guidance. Aliminum correlates well with total suspended
solids and is found in effluent across southern Indiana’s agricultural landscape — consistently
at higher concentrations in areas uninfluenced by coal mining operations. At the same titne,
EPA’s 1988 aluminum criterion has been established by both the scientific and regulatory -

' commumty as being outdated arid not reflective of existing science on aluminum toxicity in
' the aquatic environment." The attach¢d memorandum and supportiig documentation from °
~+ GEI'Consultants explams the inlierent; recognized flaws in tlic 1988 guidance and the
" technical basis for revised dluminum standards that have superceded the 1988 guidance and

have been relied upon in numerous states ini the 1mp1ementat10n of their NPDES permit

'programs (w1t1 the approvai of U S. EPA)

It unclear iow U'S. EPA mtends to utthze the resu]t of the aluminum effluent samp]mg
“completed by PMM at the Béar Run Mine.' To the extent the Agency is suggesting its 1988

guidance on aluminum is relevant to an analysis of water quality concerns, such a position is
misplaced and contrary to established science and reguiation Similar regulatory limitations
exist with respect to the use and reliance on cations and anions results, hence PMM’s . ..
coricerns over the potential mischaracterization and misuse of collected data that motivated
our. 1n1t1al ObJeCtIOHS o ﬂ]lS element of the proposed Efﬂuent Samphng Plan.

"It is well understood that hardness biays a signiﬁCaﬁt role in the t'oXi'eitj/ of'metals, including. e
aluminum, and other efffuent constituents. The existing aluminuni ¢riteria in U.S. EPA’s 1988
guidance and other past studies and models, inchiding the Mount STR Model, fail to properly. aecount

“. for hardness impacts and do not refléct current scienice: - As such; they have no relevance for use by

the Agency in any water quality assessments.

Ms. Kasey Baron.. ... T L . Page 2
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PMM expects that the results from the implementation of the agreed upon Effluent Sampling
Plan will be the subject of discussion and dialogue among PMM and the Agency.. By -
pointing out our issues and objections now, PMM hopes to avoid the stated concerns over
the interpretation, regulatory significance and ultimate use of such data and information. By
proceeding with the implementation of the proposed Plan, Peabody is making no admissions
regarding the authority of U.S. EPA to request such sampling under Section 308 of the Clean
Water Act and expressly reserves all rights and defenses, including its right to cease

sampling at any time. Please call me should you have any questions regarding the attached
Efftuent Sampling Plan. ' '

Joln W, Watson

JWW/ac
Enclosure

ce: Mary Frontczak (w/encl.)

CHIDMS1/3049602, 1

Ms. Kasey Barton
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Append;x A )
FPPLUE’\E"Y SAMPLING!BI(}MG\IITOW {} ASSESSME&T ?LAN

: Pnrsuant to th@ Ciean Water Ast Section 308 Rﬁtqzzest for Infarmat;on d&ted Mar{;h 22 2(}1 _
jPeaimf:iy Midwest Mining, LLC (* ‘Peabady”} has. develoged this Efﬂuent Sampimgf”&omemmﬂng
Assessment Plaﬁ (the “Plan”) for further mmmtorm 1.4 as%ssments and qt_t_k_e_,r studles in waters in and
around the Bear Run Mine, incinding porti()ns of the Busseri}n C:’eek Black Creek, Indlan Cree:k a’ﬁé
M’arza Creek watefsheiis As set forth herein, Peabod} is praposmg t0. wnd&ct aomprehenswa '
effluent sampling of wastewatm dascharges fmn‘; %he Bear Run Mine, :;wfud;ng sa;‘;;pimg and analyms

of ché:mseai constituents far beyond the mdacator efﬂuent Ezmzi:s mciuded in Peabody s NPDES permit
and otherwise intended and promulgated under 40 CFR Part 434 and Indiana’s Coal M:nmg NPDES
permit requirements. Peabody s also proposing to comiplete additional biological assessment work to
supplement the 14 fish, 53 macrom*;eréebrates and 2,344 stream physical habltat evaluatmns already

-conducted at Beaz Run T S

e

1, Efﬁﬁégi Sampling
Sample Locations

Peabody’s Bear Run Mine proposes to sample a total of six outfalls reporting to the fouy"xvatersheds
(Black Creck, Busseron Creek, Indian Creek, and Maria Creek) that receive discharge from Bear Run
Mine. Reprcsentativs'ouifaiis were selected based on two é?i‘?:eria_: (1) the outfall’s receiving

~ watershed and (2) the type of mining related source water (drainage or pumpage) received, as
established by the EPA 308 Information Request priority system. Mine drainage status {alkaline or
undetermined) was not incorporated into the outfall criteria based on preliminary sampling results that
indicate all previously undetermined outfalls are alkaline (a Notice of Intent has been submim:d to
IDEM to that effect for the remaining unclassified outfalls). The mining related source water pr;ﬁrlty
designations are as foflows; _

¢ Coal Refuse: areas where fine coai refuse is expc}sed to storm water. Coarse. coa] refuse is

returned to near the bottom of the active pit and covered by spoil. Fine coal refuse is sent to a
slurry basin,

e Coal Storage: areas near the preparation plant that mclude raw coai storage pmd&ct coal and
coarse and fine refuse handling facilities. . L :

e Active Mining: areas whe,re topsoil, subsaﬂ, and overburden have been removed, These
include locations where soil stockpiles have been or are being established, and where soil
stockpiles and overburden is exposed to storm water events,

s  Reclamation: atreas where spoil, subsozi and topsoli haite beeg's replaced and Vegetﬁt;on has
been established, R _




The selection process includes at least one representative outfall for each of the four watersheds
receiving drainage from the Bear Run Mine affected area. One outfall was selected for each of the
Indian Creek and Maria Creck Watersheds (053 and 058, respectively). Two outfalls were selected
for the Black Creek watershed (18R reports to an unnamed tributary to Black Creek and 062 reports
to Spencer’ Creek) Two outfa[ls were also selected for the Busseron Creek Watershed (03R reports to
'Buttermllk Creek and 044 reports to Middle Fork Creek). None of the active outfalls at the Bear Run
Mine lecewe source water from coal refuse (Pnonty 1}; Outfalls 044 and 062 receive souree water

~ from coal storage and coal preparatlon plant areas (Priority 2); Outfalls 18R, 053 and 058 receive
surface water drainage from active tnine areas (Prrorrty 3); and Outfall 03R recejves suiface water
dramage from reclamation areas (Pr101 ity 4) Sample Iocations are shown on Exhibit 1 (Map 4E1).
The watershed; receiving stream and source Water/prlorlty c assrf' oatron for ea.eh outfall are found
below in Table Lo o ' : s

Priority 1. ' E.’r'iori'ty?., ' Priority 3. . Priority 4.
. Coal refuse pile Coal preparation plant & | Controlled surfiice Reclamation areas
Watershed/ Receiving Permit # associated areas (includes | mine drainape areas
Stream - refuse disposal areas.)
Busseron Creek / ‘ IR
Buttermilk Creek $-256 NA ' 3R
Busseron Creek /
| Middle Fork Creck | 2% ] NA - e
' Black Creel s Unnamed | o .. @ om i e e e e
" Tributary. 826 L NAL b R IS_R
Black Creek / Spencer | g ' ._ - o . L
Crock 1 §-256-2 NA e 062
- Indian Creek / Pollard ; - : " L PRI S _
S| s foNA s
Maria Creek / Unnamed - ’ C o
Tributary §-236-4 NA 058

Table 1. Sample Locations Based on EPA Priority System -

Sample Requirements

Effluent samples will be collected from each of the above listed outfalls twice a month for a total of
four months. Sample collection will be dependent on the discharge condition, with one sample '
collected under base flow conditions and the other sample collected under precipitation conditions.
Effluent samples will be analyzed for the following analytes per discussion with EPA:

. Cations: calcium, magnesium, sodinm and potassium

2. Anions: chloride, sulfate and bicarbonate



3. Metals (total and dissolved): aluminum, cadmium, chromium, iron, manganese,
mercury*, seleniinn*, vanadium, zinc, antlmony,alsemc belylhum copper lead, nickel,
silver and thallium (* low !evel method)

4. Additional sampling parame_tefs: pH (field), total dissolved solids (lab), specific
~conductance (lab), acidity, alkalinity, hardness and total suspended solids .-

Analytes include selected cations, anions, total and dissolved metais and additional parameters that
will reflect any and all changes in water chemistry associated with mining activities. Samples will be
collected by experienced personnel using standard industry practices. All samples will be collected
using grab sample techniques, as agreed upon in technical discussions with Janet Pellegrini. Samples
will be collected into polyethylene containers, preservatives will be added when required, and the
samples will be placed in a cooler for transportation to the lab as required. Samples will be delivered
to either McCoy & McCoy Laboratories, Inc. in Madisonville, Kentucky; SGS Mineral Services

laboratory in Henderson, Kentucky Environmental Certification Labs, Inc. in Farmersbur g Indiana.
or other accredited laboratories as necessary.

Quality Assurance/Quality Control Measures

QA/QC samples will be collected in accordance with IDEM protocols, as described in IDEM’s Field
Surveys Section Field Procedure Manual (2002). Specifically, a field duplicate will be collecied at a
rate of one duplicate for every 10 samples. A field blank will be collected as one blank for every 20
samples collected, or at a minimum one blank for every sampling event. Field documentation will
include sample collection records, quality control records, and general field procedures. Laboratory
documentation will include chain-of-custody forms, sample shlpment information and management
records, test methods, and laboratory data sheets.

2.  Biological Assessment.

Biological monitoring and sampling will be conducted downstream of outfalls 03R, 18R and 062

(Map 4E1). One sample will be collected at each location during the period of effluent sampling.

Biological evaluation methods will include macroinveitebrate and fish sampling as well as stream

physical habitat evaluation, Macroinvertebrate monitoring will follow the modified EPA Benthic
Macroinvertebrate Protocol designed by IDEM and detailed in Multi-Habitat Macroinvertebrate

Collection Procedure. Fish sampling will follow the EPA fish sampling protocol modified by IDEM

in Summary of Protocols: Probability Based Site Assessment. Stream physical habitat evaluation will

follow the EPA RBP 11 physical habitat evaluation method outlined by the EPA. Aquatic assemblages

will be analyzed using the IDEM Biological Studies Section mIBI and fIBI scores. Bench notes and

photographic evidence for each sample location will be submitted with the report.
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Appendix A
EFFLUENT SAMPLING/BIOMONITORING ASSESSMENT PLAN

" Pursuant to the Clean Water Act Section 308 Request for Information, dated March 22,2012, Peabody
Midwest Mining, LLC (“Peabody™) has developed this Effluent Sampling/Biomonitoring Assessment
Plan (the “Plan”) for further monitoring, assessments and other studies in waters in and around the Bear
Run Mine, including portions of the Busseron Creek, Black Creek, Indian Creek, and Maria Creek
watersheds. . As-set forth herein, Peabody is proposing to. conduct comprehensive effluent sampling of ..
wastewater discharges from the Bear Run Mine, including sampling and analysis of chemical constituents
far beyond the indicator effluent limits included in Peabody’s NPDES permit and otherwise intended and
promulgated under 40 CFR Part 434 and Indidna’s Coal Mining NPDES permit requirements. Peabody is
also proposing to complete additional biological assessment work to supplement the 14 fish, 53
macroinvertebrates, and 2,344 stream physical habitat evaluations already conducted at Bear Run.

1. Effluent Sampling

Sample Locations

Peabody’s Bear Run Mine proposes to sample a total of five outfalls reporting to the four watersheds
(Black Creek, Busseron Creek, Indian Creek, and Maria Creek) that receive discharge from Bear Run
Mine. Representative outfalls were selected based on twa criteria: (1) the outfalls receiving watershed
“and (2) the type of mining related source W'atér”(drﬁin'age ar purﬁpage) received, as established by the
EPA 308 Information Request priority system. Mine drainage status (alkaline or undetermined) was not
incorporated into the outfall criteria based on preliminary sampling results that indicate all previously
undetermined outfalls are alkaline (a Notice of Intent has beéen submitted to IDEM to that effect for the
remaining unclassified outfalls). The mining related source water priority designations are as follows:

e Coal Refuse: areas where fine coal refuse is exposed to stormwater. Coarse coal refuse is
returned to near the bottom of the active pit and covered by spoil. Fine coal refuse is senttoa
shurry basin.

s Coal Storage: areas near the preparation plant that include raw coal storage, product coal, and
coarse and fine refuse handling facilities. ‘

e Active Mining: areas where topsoil, subsoil, and overburden have been removed. These include
locations where soil stockpiles have been or are being established, and where soil stockpiles and
overburden is exposed to stormwater events.

e Reclamation: areas where spoil, subsoil, and topsoil have been replaced and vegetation has been
established. '

The selection process includes at least one representative outfall for each of the four watersheds receiving
drainage from the Bear Run Mine affected area. Only one active outfall is present in the Black Creek,
Indian Creek, and Maria Creek Watersheds, 062, 053, and 058 respectively. Two outfalls were selected



for the Busseron Creck Watershed, outfall 03R iepoi‘ts'to"Buttennilk Creek and 044 Teports to Middle
Fork Cleek None of the active outfalls at the Bear Run Mine recelve source ‘water from coal refuse
(Prior ity . Outfalls 044 and 062 recejve source” wate1 from coal storage and coal prepalatton plant ateas
(Priority 2); Outfalls 053 and 058 receive sur face water drainage from active mine areas (Priority 3), and
Outfall 03R 1ece1ves surface water dramage f1om reclamatlon areas (Prtortty 4). Sample locations are -

- shown on revised Map 4El The watet shed 1ece1v1ng shearn and source wateJ/pnonty class1ﬁcatton for

'each outfall is found n Table 1

Priority 1. . . Prlontyl - Priority3. .. . Pncnty4 -
) .} Coalrefuse pile | Coal prepa.ratton plant& Controlled surface . Reclamatlon aleas
Watershedf Recewmg [ Permitd sl associated areas (mcludes mine drainage areas .| o
Stream : refuse disposal areas.) 5 . . C
Busseron Creek / S . i SRR SEATIR R
Buttermilk Creek 8-256 NA ) 3R
Busseran Creek / \
Middle Fork Creek S236d NA 044
Black Creek / Spencer | o ooi R RREE :
ook s S | 5562 | NA e
Indien Creek / Pollard |« vee sl omga oo | e
TDitsh | SFEA NA 053 -
Maria Creek / Unnamed =
Tributary 5-256-4 NA 058

Table 1. Sample Locations Based on EPA Priority System

Sarnple Ret_juil'enieuts: o

Efﬂuent samples will be collected ﬁom each of the above l1sted outfalls tw1ce a month fo1 a total of four

months. Sample collectlon wﬂl be dependent on the discharg ge cond1t1on W1th one sample collected under
base flow condmons and the other sample collected under p:ec1p1tat10n COlld_ltIOnS Effluent samples will
be analyzed for the followmo analytes which are those 1equ1red on the Federal NPDES Part S-C of Fonn

2C, IM-13M metals (1.) plus general water quahty 1nd1cator pararnete1s . )

1. Meétals: antimony, arsenic, beryllium, cadmium, chromium, copper, lead, mercury, nickel,
selenium, silver, thallium, and zinc.

2. Additional sampling parameters: acidity, alkalinity, chloride, hardness, pH. sulfate, total :
suspended solids, and total dissolved solids.



Selected analytes include totai metals and add1t10nal analytes that will reflect any and alI changes in water
chemlstly associated w1ﬂ1 mmmg activities. Dlscussmns with the Hlinois EPA indicate that EPA Region
5is satlsﬁed w1th NPDES related water samp!mg and analyses at Tlinois coal mines and it should be -
noted that the proposed hst of eonstltuents mcludes those required by Ilhno1s EPA for pred1scha: ge -
backglound water’ quallty, as required by. Speelal eond1t1011 of the Illinois NPDES permit. Mercury. .
analysis will follow EPA samplmg Method 1669 and analytlca] Method 1631 SE. Samples wﬂl be.
collected by exper ienced personnel using standard industry practices. All samples will be coIleeted usmg
grab samp[e techmques as ag1eed upon in technical discussions with EPA, Samplmg procedules will
include facmg upstream (i.e. standing downstlea;m) during sample collection and dipping the sample
bottle into the stream without touching the stream bottom. Samples will be collected into polyethelyne
containers,preservatives will be added when required, and the samples will be placed in a cooler for
transportation fo the lab as required. Samples will be delivered to McCoy & McCoy (McCoy & McCoy)
Laboratories, Inc. located in Madisonville, Kenticky. McCoy & McCoy is a National Environmental
Laboratory Program (NELAP) accredited laboratory and certifies that all applicable test results meet the
requirements of NELAP. Other accredited laboratories may be used_ as rnecessary.

Quality Assurance/Quality Control Measures

QA/QC samples will be collected in accordance with IDEM protocols, as described in IDEM’s Field
Surveys Section Field Procedure Manual (2002). Specifically, a field duplicate will be collected at a rate
of one duplicate for every 10 samples: A field blank will be collected as one blank for-every 20 sainples
collected, or at a minimum one blank for every sampling event. Field documentation will include sample

- collection records, quality control records, and general field procedures. Laboratory documentation will
include chain-of- custody forms, sample shipment mfomlatmn and management records, test methods, and
laboratory data sheets ' '

2. Biological Assessment. '

Biological monitoring and sampling will be conducted downstream of outfalls 03R and 062 (Map 4E1).
One sample will be collected at each location during the period of effluent sampling. Biological
evaluation methods will include maeroinvertebrate and fish sampling as well as stream physical habitat
evaluation. Macroinvertebrate monitoring will follow the modified EPA Benthic Macroinvertebrate
Protocol designed by IDEM and detailed in Multi-Habitat Macroinvertebrate Collection Procedure. Fish
samplmg wilt follow the EPA ﬁsh samphng plotoco] modified by IDEM in Summary of Protocols: o
Probabthty Based Site Assessment Stream phys1cal habitat evaluation will follow the EPA RBP H _
physwa[ habitat evaluatlon method outlined by the EPA. Aquatlc assemblages will be analyzed usmc the
IDEM Biological Studies Section mIBI and ﬂBI scmes Beneh notes and photog1aph1e ev1denee f01 each
sample location will be subrmtted with the report
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John W, Watson ’ DATE:  May 23, 2012

Baker & McKenzie LLP
300 East Randoiph Street, Suite 5000
Chicago, 1L 80801

?éabody Midwes‘i Environmental Services

Technical Memorandum on Whole Effluent Toxicity (WET) Testing

Whole Effluent Toxicity (WET) Testing at Midwest ming sites is inappropriate based on the
recagnition that WET testing is not accurate in the context of mining operations and the streams that
are typically present af these operations. Consistent with condilions at Bear Run, many of the water
bodies confronted at mine sites in the lllincis Basin are ephemeral or intermittent streams. Because
of the sporadic flow, these streams typically do not support obligate agquatic organisms and,
accordingly, acute tests are overprotective and unrefiable. A chronic WET test in an intermitient
siream is overprotective of limited aguaitic life with non-continuous wastewater discharges. Daphnia
magna and fathead minnows are the only appropriate chronic WET test species when recelving
waters exhibif naturally elevated salinity or dissolved solids conditions and discharges are continuous
and total suspended solids (TS8) discharge limits are at or above 35 mg/l. For thase reasons, EPA

- WET testing guidance allows for state exemptions fror chronic WET testing requirements for

zerollow flow conditions (USEPA draft 2004, National Whole Efffuent Toxicity (WET) Implementation
Guidance Under the NPDES Program, Office of Waslewater Management, EPA Doc. 832-B-04-003
released December 28, 2004). Accofdingiy‘ WET testing is an inappropriate means to evaluate
discharges from Bear Run.

WET test species Cernicdaphnia dubia s not natively present at the site {Bicassessment Conducted
for the Bear Run Mine Amendment 5 404 Permit). Not all species show the same resistivity to
effluent, both to individual and combined contaminants in effiuent, as they differ in the ways they
respond to contaminant exposure, How the species sequester or eliminate (depurations) exposure to
the contaminant, wheather or not the species has a prior history of exposure (acclimation) or adapted
sensitivity to the contaminani, and its fype of exposure and avoidance capabiliies are ali important
factors to be considerad (Chapman, 2000). Differences in tolerance levels can be large even
amongst WET test species. Differences in the maximumn accepiable toxicant concentrations (range
between NOEC and lowest observed effect concentration) of about an order of magnitude have been
found between Daphnia magana (86-75%), Daphnia pulex {(1-10%), and Ceriodaphnia dubia (25-
56%} (Chapman, 2000, Chapman et al., 18841 Similar differences have been found with exposure to
individual and inorganic chemicals. Thus the use of a singie toxicity value elucidated from a WET test
conducted on a single non naiive species is likely non representative of the native aquatic
assembiage and should not be used as a bright iine regulation,

The laboratory is a confrolled environment that eliminates many of the abiotic {dimate, tempearature,
general environmental quality) and biotic {species, life siage, sex and reproductve status, nutritional
and disease status, competifion and predation) modifving factors that can impact an organism's
response to toxicants. WET tests shouid not be Usad as an absolute prediction tool far agquatic
species response in natural conditions because they do not incarporate relative sensitivities of the
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laboratory versus the field, covariates of foxicity (Le. additive or synergistic effects), differences of
exposure reutes (food is an exposure route not considered by WET tests), and often use
nonindigenous eraanisms {Chapman, 20048), Not only can sensitivies differ between laboratory
cuitures and field collected populations but cther facters such as size, ége_, sexual differences, iming
to molt, and seasconal differences can also affect the organism’s sensitivities (Chapman, 2000,
McGee et al,, 1688; Rand, 1885). Whole efffluent toxicity levels are ganer:ai y, but not always
ov&rpmtectwe {Q%‘iapman 4000} '

WET tesis are ty{.n{:a y conducted under conservative exposira conditions, where tesi organisms are
exposed to non-normal and worst case dilution conditions. Non normal conditions can result iy pre-
stress conditions that incregse the grganism's sensitivity to other siressors. Changes in temperature
or background water quality {for instance low dissolved or suspended solids, which aliows toxicants to
be more bioavailable throughout the water coiurnn} can have significant impacts on toxicity results.
For example, hardness can skew the resulis of the foxicity test and may affect the expression of
toxicity in the conduct of the test (i.e. the accuracy of the tests at predicting toxicity) (LUSEPA 1898},
Other parameters such as TDS(hardness, saiinity, conduciivity), turbidity, DO, pH, micronutrients,
and bacteria counts can mpact test organisms physiology, sensitivity, and biological response,
therefore test variability at all levels can be affected by variabiiity in ditution water quality (USERA,
2000). This has led the EPA, in its published methods manual | to disquality some WET results when
unusiial ionic conditions are present, "Adverse effects of low dissolved oxygen (DQ) concentratians,
high concentrations of suspended andfor dissolved solids, and extrames of pH, alkalinity, or hardness
may mask the presence of toxic substances * (USEPA 2002} Because of the possibility of temporary
elevated TDS concentrations at some olitfalls, the facts presented here would make the use of WET

tests at minas unreasonab & This fact was r@a&gnszed by EPA Region 5 during the \f@rmlii;on Brove
study.

WET testing is typically related o worst-case dilution condiions rather than the aclual recelving
stream dilutions (Chapman, 2000). This is especiaily frue in mining environments with intermittent
discharge where the first ephemera! strearn capable of supporting aquatic assemblages may be a
significant distance downstream of the watershed. In addition effluent composition changes over time
and discharges from outfalls are intermitient at mining sites. Effects of intermitient exposure to
foxicants can be agnmcaﬂt%y different from effects refated to sustained exposure, which is Inherent to
WET tests, Several cases have shown foxicity from intermitient exposures can result In less foxicity
than sustained exposures {Fisher et al,, 1894; Hosmer et &, 1898). Uifferences between susiained
and intermilfent exposure were recognized prior to the implementation of WET tests {Ingersoll and
Winner 1882 Caims et al., 1881), but have received limited study. WET fests are conducted in the
absence of environmental processes, such as photodegradation, sorption and transformation,
biodegradaton, hydrolysis, and oxidation and reduciion that could ameliorate exposure {foxicity) in
the wild. WET tests do nat account for avaidance strategies or ecoiogical compensation and
regulation mechanisms that often allow for species acclamation or adaptation, For exampie
sopulations of organisms have been shown 1o evolve resistance © metal contaminanis (Klerks ang
Weis, 1887, Leppanen et al., 1898). WET testing is inappropriate and expensive, especially
considering the how unreliable the resulis may he.
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Ms. Jessica Dexter

Environmental Law & Policy Center
35 East Wacker Drive, Suite 1600
Chicago, Illinois 60601

Dear Ms. Dexter:

Thank you for your August 1, 2013, letter to Administrator McCarthy, in which you
supplemented the December 17, 2009, petition pertaining to Indiana’s National Pollutant
Discharge Elimination System (NPDES) program. I am responding to that letter. The U.S.
Environmental Protection Agency will add the letter to the record for the petition. As you know,
EPA has been gathering information on Indiana’s NPDES program in response to your petition.
On May 16, 2012, after soliciting comments from the petitioners and the State, we provided you
with a protocol describing our planned activities. Since that time, EPA has approved
amendments to Indiana’s antidegradation policy, as well as methods to implement that policy;
reviewed draft permits for 21 major dischargers; and provided comments to the Indiana
Department of Environmental Management (IDEM) on five draft general permits. EPA has also
been reviewing the November 2012 Memorandum of Understanding on coal mining between
IDEM and the Indiana Department of Natural Resources; the IDEM compliance evaluation and
enforcement files for coal mines; how IDEM applied its antidegradation policy to the
Jeffersonville, Austin, and McCordsville permits; and the 2012 revisions to Indiana’s NPDES
administrative code for concentrated animal feeding operations.

It is our understanding that IDEM plans to provide the remaining four draft general permits,
including the permit for discharges from coal mines, to EPA this fall. The petitioners will have
an opportunity to comment on and appeal the general permits after IDEM publishes notice of its
intent to issue the permits.

For its part, Indiana has enacted statutory changes and formally solicited public comment on
administrative code changes necessary to move administration of the State’s NPDES general
permits program from the Water Pollution Control Board (now the Water Pollution Control
Division) to IDEM. The move will eliminate a conflict of interest in the program and create a
system in which general permits can be reissued every five years. In addition, the Indiana
regulations, at 327 Ind. Adm. Code 15-2-9(b), now allow interested persons to petition IDEM to
require a source that has an existing or proposed discharge to apply for an NPDES individual
permit rather than obtain an authorization under a general permit.
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EPA continues to review your petition and we will respbnd to you in writing once we have
completed our review of the issues raised in the petition as supplemented by your
correspondence dated April 29, 2010, August 20, 2010, and August 1, 2013.

Thank you for your interest in protecting Indiana’s waters. Please do not hesitate to contact
Maria Gonzalez, Associate Regional Counsel, at (312)886-6630, if you have any questions or
comments.
Sincerely,
o el :
o Vi
J (P ’/\ ,/ "—l =

/=~ Tinka G. Hyde
Director, Water Division

Enclosures

cc: Bruno Pigott, IDEM
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Albert Ettinger, Esq.
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Dear Mr. Ettinger:

Thank you for your August 1, 2013, letter to Administrator McCarthy, in which you
supplemented the December 17, 2009, petition pertaining to Indiana’s National Pollutant
Discharge Elimination System (NPDES) program. I am responding to that letter. The U.S.
Environmental Protection Agency will add the letter to the record for the petition. As you know,
EPA has been gathering information on Indiana’s NPDES program in response to your petition.
On May 16, 2012, after soliciting comments from the petitioners and the State, we provided you
with a protocol describing our planned activities. Since that time, EPA has approved
amendments to Indiana’s antidegradation policy, as well as methods to implement that policy;
reviewed draft permits for 21 major dischargers; and provided comments to the Indiana
Department of Environmental Management (IDEM) on five draft general permits. EPA has also
been reviewing the November 2012 Memorandum of Understanding on coal mining between
IDEM and the Indiana Department of Natural Resources; the IDEM compliance evaluation and
enforcement files for coal mines; how IDEM applied its antidegradation policy to the
Jeffersonville, Austin, and McCordsville permits; and the 2012 revisions to Indiana’s NPDES
administrative code for concentrated animal feeding operations.

It is our understanding that IDEM plans to provide the remaining four draft general permits,
including the permit for discharges from coal mines, to EPA this fall. The petitioners will have
an opportunity to comment on and appeal the general permits after IDEM publishes notice of its
intent to issue the permits.

For its part, Indiana has enacted statutory changes and formally solicited public comment on
administrative code changes necessary to move administration of the State’s NPDES general
permits program from the Water Pollution Control Board (now the Water Pollution Control
Division) to IDEM. The move will eliminate a conflict of interest in the program and create a
system in which general permits can be reissued every five years. In addition, the Indiana
regulations, at 327 Ind. Adm. Code 15-2-9(b), now allow interested persons to petition IDEM to
require a source that has an existing or proposed discharge to apply for an NPDES individual
permit rather than obtain an authorization under a general permit.
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EPA continues to review your petition and we will respond to you in writing once we have
completed our review of the issues raised in the petition as supplemented by your
correspondence dated April 29, 2010, August 20, 2010, and-August 1, 2013.

Thank you for your interest in protecting Indiana’s waters. Please do not hesitate to contact
Maria Gonzalez, Associate Regional Counsel, at (312)886-6630, if you have any questions or
comments.

Sincerely,

¥ Tinka G. Hyde
Director, Water Division

Enclosures

cc: Bruno Pigott, IDEM
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Kim Ferraro, Esq.

Hoosier Environmental Council
150 Lincolnway, Suite 3002
Valparaison, Indiana 46383

Dear Mr. Farraro:

Thank you for your August 1, 2013, letter to Administrator McCarthy, in which you
supplemented the December 17, 2009, petition pertaining to Indiana’s National Pollutant
Discharge Elimination System (NPDES) program. I am responding to that letter. The U.S.
Environmental Protection Agency will add the letter to the record for the petition. As you know,
EPA has been gathering information on Indiana’s NPDES program in response to your petition.
On May 16, 2012, after soliciting comments from the petitioners and the State, we provided you
with a protocol describing our planned activities. Since that time, EPA has approved
amendments to Indiana’s antidegradation policy, as well as methods to implement that policy;
reviewed draft permits for 21 major dischargers; and provided comments to the Indiana
Department of Environmental Management (IDEM) on five draft general permits. EPA has also
been reviewing the November 2012 Memorandum of Understanding on coal mining between
IDEM and the Indiana Department of Natural Resources; the IDEM compliance evaluation and
enforcement files for coal mines; how IDEM applied its antidegradation policy to the
Jeffersonville, Austin, and McCordsville permits; and the 2012 revisions to Indiana’s NPDES
administrative code for concentrated animal feeding operations.

It is our understanding that IDEM plans to provide the remaining four draft general permits,
including the permit for discharges from coal mines, to EPA this fall. The petitioners will have
an opportunity to comment on and appeal the general permits after IDEM publishes notice of its
intent to issue the permits.

For its part, Indiana has enacted statutory changes and formally solicited public comment on
administrative code changes necessary to move administration of the State’s NPDES general
permits program from the Water Pollution Control Board (now the Water Pollution Control
Division) to IDEM. The move will eliminate a conflict of interest in the program and create a
system in which general permits can be reissued every five years. In addition, the Indiana
regulations, at 327 Ind. Adm. Code 15-2-9(b), now allow interested persons to petition IDEM to
require a source that has an existing or proposed discharge to apply for an NPDES individual
permit rather than obtain an authorization under a general permit.
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EPA continues to review your petition and we will respond to you in writing once we have
completed our review of the issues raised in the petition as supplemented by your
correspondence dated April 29, 2010, August 20, 2010, and August 1, 2013.

Thank you for your interest in protecting Indiana’s waters. Please do not hesitate to contact
Maria Gonzalez, Associate Regional Counsel, at (312)886-6630, if you have any questions or
comments.

Sincerely,

¢ Tinka G. Hyde
Director, Water Division

Enclosures

cc: Bruno Pigott, IDEM
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Mr. Bowden Quinn

Conservation Program Coordinator
Sierra Club Hoosier Chapter

1915 W. 18" Street, Suite D
Indianapolis, Indiana 46202

Dear Mr. Quinn:

Thank you for your August 1, 2013, letter to Administrator McCarthy, in which you
supplemented the December 17, 2009, petition pertaining to Indiana’s National Pollutant
Discharge Elimination System (NPDES) program. Iam responding to that letter. The U.S.
Environmental Protection Agency will add the letter to the record for the petition. As you know,
EPA has been gathering information on Indiana’s NPDES program in response to your petition.
On May 16, 2012, after soliciting comments from the petitioners and the State, we provided you
with a protocol describing our planned activities. Since that time, EPA has approved
amendments to Indiana’s antidegradation policy, as well as methods to implement that policy;
reviewed draft permits for 21 major dischargers; and provided comments to the Indiana
Department of Environmental Management (IDEM) on five draft general permits. EPA has also
been reviewing the November 2012 Memorandum of Understanding on coal mining between
IDEM and the Indiana Department of Natural Resources; the IDEM compliance evaluation and
enforcement files for coal mines; how IDEM applied its antidegradation policy to the
Jetfersonville, Austin, and McCordsville permits; and the 2012 revisions to Indiana’s NPDES
administrative code for concentrated animal feeding operations.

It is our understanding that IDEM plans to provide the remaining four draft general permits,
including the permit for discharges from coal mines, to EPA this fall. The petitioners will have
an opportunity to comment on and appeal the general permits after IDEM publishes notice of its
intent to issue the permits.

For its part, Indiana has enacted statutory changes and formally solicited public comment on
administrative code changes necessary to move administration of the State’s NPDES general
permits program from the Water Pollution Control Board (now the Water Pollution Control
Division) to IDEM. The move will eliminate a conflict of interest in the program and create a
system in which general permits can be reissued every five years. In addition, the Indiana
regulations, at 327 Ind. Adm. Code 15-2-9(b), now allow interested persons to petition IDEM to
require a source that has an existing or proposed discharge to apply for an NPDES individual
permit rather than obtain an authorization under a general permit.
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EPA continues to review your petition and we will respond to you in writing once we have
completed our review of the issues raised in the petition as supplemented by your
correspondence dated April 29, 2010, August 20, 2010, and August 1, 2013.

Thank you for your interest in protecting Indiana’s waters. Please do not hesitate to contact
Maria Gonzalez, Associate Regional Counsel, at (312)886-6630, if you have any questions or
comments.
Sincerely,
/ \ L.'/{\ ( -‘(«\ i

qé:' Tinka G. Hyde
Director, Water Division

Enclosures

cc: Bruno Pigott, IDEM



	EPA Oct. 12, 2011 Letter Request for Information Pursuant to Section 308 of the CWA Re: Peabody Midwest Mining, LLC - Bear Run Mine, Indiana Docket No. V-W-12-308-01
	EPA March 22, 2012 Letter Request for Information Pursuant to Section 308 of the CWA Re: Peabody Midwest Mining, LLC - Bear Run Mine, Indiana Docket No. V-W-12-308-01
	EPA Nov. 19, 2010 Letter to IDEM Assistant Commissioner Re: Peabody Midwest Mining's Bear Run Coal Mine
	EPA May 16, 2012 Letter to IDEM Assistant Commissioner Re: Peabody Midwest Mining's Bear Run Coal Mine
	Peabody Midwest Mining, LLC May 23, 2012 Response to EPA's March 22, 2012 Letter
	Peabody Midwest Mining, LLC's revised Effluent Sampling Plan in response to EPA's March 22, 2012 Letter
	EPA's Sept. 2013 Response to Environmental Group's Aug. 1, 2013 Letter to EPA Administrator



