
•e6e•
Small Retailers 

COALITION 

May 8, 2017 

Via Certified Mail- Retum Receipt Requested 

Scott Pruitt 
Administrator 
U.S. Environmental Protection Agency 

Mail Code 1101A 

1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Re: Notice of Intent to Sue 

Dear Administrator Prnitt: 

Bill Douglass 
Chairman 

Small Retailers Coalition 
PO Box 35537 

Washington, DC 20033 

First, on a personal note, Bill Douglass and I would like to wish you the best in your new 
role as Administrator. As a former EPA Regional Counsel, I can appreciate the excitement and 
some of the challenges associated with this transition time. We wish you and your team every 
success. Mr. Douglass is the Chainnan of Douglass Distributing in Sherman, Texas and the 
Chairman of the Small Retailers Coalition ("SRC"), a group of 200-plus small retailers across 
the nation who own and operate branded and unbranded gasoline stations and convenience 

stores.
1 

We met briefly at Earth Day Texas, where Bill gave you his card and let you know that 
we would be reaching out on a critical issue for small retailers. You were gracious and offered 
to listen to our concerns. 

At the outset, although this letter lays out notice of legal claims that the SRC may pursue 
against EPA, we hope that this can also be the beginning of a dialogue with EPA with the goal 
that EPA will consider addressing our concerns without litigation. 

Notice of Intent 

This letter provides notice that the SRC intends to file suit pursuant to section 611 of the 
Regulatory Flexibility Act ("RFA"), 5 U.S.C. § 61 l (a)(1), against the United States 
Environmental Protection Agency ("EPA") and its Administrator based on EPA's 
noncompliance with sections 603 and 604 of the RF A. This action is necessary because EPA 
failed to follow the statutorily required process for evaluating the adverse economic impacts of 
the final Renewable Fuel Standard ("RFS") regulations for Renewable Fuel, Advanced Biofuel, 

1 
Our retailers distribute gasoline under brands from major integrated refiners, independent refiners and under 

independent brands. 
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and Cellulosic Bio fuel for 2017 and the RFS Regulations for Biomass-Based Diesel for 2018 
(the" 20 I 7 Final Rule"/ on small petroleum retailers when it promulgated this final rule. 

Our claim is that, despite the fact the 2017 Final Rule is premised on "driving the market 
to overcome constraints in renewable fuel distribution infrastructure,"3 EPA failed to prepare 
and make available for public comment the required regulatory flexibility analyses concerning 
the impact of the CUJTent RFS on small petroleum retailers - which comprise approximately 75 
percent of the fuel distribution outlets in the nation. 

Moreover, we intend to bring a clain1 that, by failing to consider the adverse economic 
impacts of the RFS on small retailers in any previous rulemaking under the RFS, EPA could not 
and did not make a good faith certification under the Rf A that the 2017 Final Rule "will have no 
significant economic impact on a substantial number of small entities. "4 In particular, EPA 
failed to meet its obligation under the RF A by refusing to analyze the impact on small retailers of 
the current obligation for compliance in the RFS annual standards or "point of obligation"­
which is currently placed on refiners and importers of gasoline and diesel fuel (''obligated 
parties"). Although notice for this clain1 is not legally required, the SRC is sending this notice 
letter as a courtesy to make EPA aware of the issue and to facilitate resolution. 

This letter also provides the legally required notice, pursuant to 42 U.S.C. § 7604(b ), that 
the SRC intends to file a citizen suit against EPA and its Administrator, based on EPA's failure 
to perfonn nondiscretionary duties mandated by the RFS under section 211 ( o) of the Clean Air 
Act ("CAA"). Specifically, EPA has failed to annually evaluate and adjust the regulations 
implementing the RFS program (in pa11icular, the point of obligation) to ensure that they are 
"appropriate" as required by 42 U.S.C. §§ 7545(o)(2)(A), (o)(3)(B). EPA has also failed to 
complete the periodic review mandated by 42 U.S.C. § 7545(0)(1 I) to allow for the appropriate 
adjustment of the requirements of the RFS program as it relates to the point of obligation. 

Background 

On March 26, 20 I 0, EPA issued final regulations establishing amendments to RFS 
program regulations.5 These regulations included 40 C.F.R. § 80.1406, which established the 
point of obligation. As required by section 604 of the RF A, EPA prepared a final regulatory 
flexibility analysis in conjunction with issuing the March 26, 2010 rule. However, the only small 
entities that EPA considered in this analysis were small refineries. 6 EPA did not consider the 
impact the rule would have on small petroleum retailers, even though the rulemaking specifically 

2 81 Fed. Reg. 89,746 (Dec. 12, 2016).
3 

Id.

� Id. at 89,802. 
5 75 Fed. Reg. 14,670 (Mar. 26, 2010). 
6 

See EPA, RENEWABLE FUEL STANDARD PROGRAM (RFS2) REGULATORY IMPACT ANALYSIS, at 990 (Feb. 2010)
(See Table 7.3-1). 
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