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operating schedule immediately at the
end of this temporary deviation’s
elleclive period. This deviation from the
operaling regulalions is authorized
under 33 CI'R 117.35.

Dated: July 24, 2015.
Barry Dragon,
Bridge Administrator, {.S. Coast Guard,
Seventh Coast Guard District,
|FR Doc. 2015-19112 Flled 8—4~15; 8:45 am|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-RO3-OAR-2014-0910; FRL-9931-80-
Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Infrastructure
Requirements for the 2008 Ozone and
2010 Sulfur Dioxide National Ambient
Air Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Yinal rule.

SUMMARY: "['he linvironmental Proleclion
Agency (EPA) is approving porlions of
two Stale Implementation Plan (SI1P)
revisions submilled by Lhe
Commonwealth of Pennsylvania
through the Pennsylvania Deparlment of
Environmaental Protection (PADED)
pursuant to the Clean Air Act (CAA).
Whenever new or revised National
Ambient Ajr Quality Standards
(NAAQS) sre promulgated, the CAA
requires states to submit a plan for the
implementalion, maintenance, and
enforcement of such NAAQS. The plan
is required o address basic program
clements, including but not limited to
regulatory structure, monitoring,
modecling, legal authority, and adequate
TeS0Urces necessyry to ussure
implementation, maintenance, and
enforcement of the NAAQS. These
elemenls are relerred Lo as infraslruclure
requirements. PADIP made submillals
addressing Lhe infraslructure
requirements for the 2008 ozone
NAAQS and the 2010 sulfur dioxide
(SO,) primary NAAQS.

DATES: This final rule is effective on
Seplember 4, 2015.

ADDRESSES: LiPA has eslablished a
docket for this action under Docket TD
Number EPA-R03-0AR-2014-0910. All
documents in the docket are listed in
the www.regulations.gov Web site,
Although listed in the electronic docket,
some inflormalion is nol publicly
available, i.e., conlidenlial business

information (CBI) or other information
whose disclosure is restricted by statute.
Cerlain other malerial, such as
copyrighled malerial, is nol placed on
the Internet and will be publicly
available only in hard copy form.
Tublicly available docket materials are
available cither clectronically through
www.regulations.gov or in hard copy for
public inspection during normal
business hours at the Air Protection
Division, U.S. Iinvironmenlal Proleclion
Agency, Region 111, 1650 Arch Streel,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Pennsylvania
Department of Environmental
Protection, Buredu of Air Quality
Control, P. O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Ruth Knapp, (215) 814-2191, or by
email al knapp.ruth@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Summary of SIP Revision

On March 27, 2008 (73 FR 16436),
EPA promulguted a revised ozone
NAAQS buased on 8-hour average
concentrations. EPA revised the level of
the 8-hour nzone NAAQS [rom 0.08
parts per million {ppm) to 0.075 ppm.
On June 22, 2010 (75 'R 35520), lLPA
promulgated a 1-hour primary SO,
NAAQS al a level of 75 parts per billion
(ppb), based on a 3-year average of the
annual 99th pereentile of 1-hour daily
maximum concentrations. Pursuant to
section 110(a)(1) of the CAA, states are
required to submit SIPs meeting the
applicable requirements of section
110(a)(2) within three years after
promulgation of a new or revised
NAAQS or within such shorler period
as l'PA may prescribe.

On July 15, 2014, the Commonweallh
ol Pennsylvania, through the PADLP,
submilled SIP revisions thal address the
infrastructure clements specified in
scction 110(a)(2) of the CAA necessary
to implement, maintain, and enforce the
2008 ozone NAAQS and the 2010 SO,
NAAQS. On February 6, 2015 (80 FR
6672), EPA published a notice of
proposed rulemaking (NPR) for
Pennsylvania proposing approval of
portions of bath SIP revisions as well as
portions of SIP submittals for other
NAAQS.® In the NPR, EPA proposed

10u July 15, 2014, PADLP ulso submitled SIP
revisions uddressing the infrastruclure requirements
Tor the 2010 pitogen dioxide (NOz) NAAQS and the
2012 fine perticulate matter (PM2.5) NAAQS. In the
February 6, 2015 NPR, EPA also proposed approval
of portions of these intrastructure SIPs. Because
FPA did not receive adverse comments applicahle
to Pennsylvania’s infrastructure SIPs for the 2010
NO NAAQS or the 2012 PM,5 NAAQS or
applicable o EPA’s proposed approval of those

approval of Pennsylvania’s submissions
addressing Lhe [ollowing infrasiruclure
elements: Section 110(a)(2)(A), (B), (C),
(D)(H)(IT) (prevention of significant
deterioration), (D)(1), (E), (F), (G), (H),
0), (K), (L), and (M).

Pennsylvania’s july 15, 2014
infrastructure SIP submittals for the
2008 ozone NAAQS and the 2010 SO,
NAAQS did not contdain any provisions
addressing seclion 110(a)(2)(1) which
pertains to the nonattainment
requirements of part D, Title I of the
CAA, becduse this element is not
required o be submitled by the 3-year
submission deadline of section 110(a)(1)
and will be addressed in a separate
process. In addition, Pennsylvania’s July
15, 2014 inlrasiruclure SIP submillals
for the 2008 ozone NAAQS and the
2010 80, NAAQS did not contdin any
provisions addressing CAA section
110(a)(2)(D)(1)(1), and therelore 1iPA’s
Fchruary 6, 2015 NPR did not proposc
any dction on the SIP submittals for
section 110(a)(2)(D)E)(D) for either SIP
submillal. Thus, this rulemaking aclion
likewise does not include action on
CAA section 110(a)(2)(D)E)(I) for either
the 2008 ozone NAAQS or the 2010 SO-
NAAQS because PADLP's July 15, 2014
infrastructure SIP submittals did not
include provisions for this element.
Finally, at this time, EPA is not taking
aclion on seclion 110(a)(2)(D)(1)(11)
(which addresses visibilily proleclion)
for the 2008 ozone or 2010 SO, NAAQS
as explained in the NPR. Although
Pennsylvania’s July 15, 2014
infrastruclure SIP submillals [or the
2008 ozonc NAAQS and the 2010 SO,
NAAQS referred to Pennsylvania’s
regional haze SIP to address section
110(1)(2)(D)E)) for visibility
protection, EPA intends to take later,
separate action on Pennsylvania’s SIP
submillals [or these elements as
explained in the NPR and the 'echnical
Supporl Document (1'SD) which
accompanicd the NPR.

The rationale supporting EPA’s
proposed rulemaking action approving
portions of the July 15, 2014
infrastructure SIP submittals for the
2008 ozone and 2010 SO, NAAQS,
including the scope ol inlrastructure
SIPs in general, is explained in the NPR
and the TSD accompanying the NPR
and will not be restated here. The NPR
and TSD are available in the docket for
this rulemaking at www.regulations.gov,
Docket ID Number EPA-R03-OAR-

specific SIPs, EPA took finel action to epprove
portions of the infrastructure SIPs for the 2010 NO2
NAAQS and 2012 PM, 5 NAAQS on May 8, 2015,
R0 FR 26461. Thus, this final action anly addresses
the July 15, 2014 infrastructure SIPs PADEP
snhmitted addressing the 2008 nzone NAAQS and
(e 2010 80, NAAQS.
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2014-0910.2 EPA received public
comments on the NPR. Summaries of
the commentls as well as liPA’s
responses are in section 1T of this
rulemuking notice. EPA’s responses
provide further explanation and
ralionale where appropriale o supporl
the final action approving portions of
the July 15, 2014 infrastructure SIPs,

II. Public Comments and EPA’s
Responses

liPA received subslanlive commenls
from two commeanters, the State of Now
Jerscy Department of Environmental
Protection (NJDEP) and the Sierra Club,
on the l'ebruary 6, 2015 proposed
rulemaking action on Pennsylvania’s
2008 ozone and 2010 SO, infrastructure
SIP revisions. The Sierra Club’s
comments on the NPR include general
comments on infrastructure SIP
requirements for emission limitations
and specific comments on emission
limilalions Lo address the 2010 SO,
NAAQS and the 2008 ozone NAAQS. A
full set of all comments is provided in
the docket for today’s final rulemuaking
aclion.

A. NJDEP

Comment: NJDLP asserls thal
Pennsylvania’s infrastructure SIP is
deficient because it does not include
any information relating o
Pennsylvania’s “good neighbor”
obligalion o address CAA seclion
110(a)(2)(D).3 NJDEP asserts the ability
of downwind states including New
Jersey to attain the 2008 ozone NAAQS
is subslanlially impacled by inlerslale
transport of pollution from
Pennsylvania. NJDEP asserts recent EPA
modeling for the 2008 ozone NAAQS
demoanstrales Pennsylvania signiflicantly
conlribules Lo ozone nonallainmenl
areas in New Jersey and olher slales.
New Jersey further asserts that EPA
must “make a finding that Pennsylvania
has failed to submit a STP that complies
with Section 110(u4)(2)(D) of the Clean
Air Act” because Pennsylvania did not
muke 4 submission to address
110(a)(2)().

Response: In this rulemaking LiPA is
not taking any final action with respect
to the provisions in section
110[n)(2)[D)G)(T)—the portion of the
good neighbor provision which

2EPA’s final rulemeking action on Pennsylvania’s
infrastructure SIT revisions for the 2010 NO»,
NAAQS and tha 2012 PMy.s NAAQS can also he
faund in this dacket with Dockat M Number EPA—
R0O3-OAR-2014-0910.

sEPA believes NJDEP refers specifically to CAA
section 110(a)(2)(D)i)(I) which addresses interstate
transpart of pollution and not to section
110(a)(2)(M)()(TN) which addresses visibility
protaction and prevention of significant
delerioralion,

addresses emissions that significantly
conlribule lo nonallainment or inlerfere
wilh mainlenance of the NAAQS in
another state. In its July 15, 2014
infrastructure SIP revisions for several
NAAQS, the Commonwealth of
Pennsylvania did not include any
provisions in its SIP revision submittals
to address the requirements of section
110(a)(2)(D)(i)(1). 1o the NPR, LPA did
nol propose lo lake any aclion with
respect to Pennsylvania’s obligations
pursuant to section 110(a)(2)(D)(E)(I) for
the july 15, 2014 infrasiructure SIP
submillals and is nol, in this rulemaking
action, taking any final action on the
110(4)(2)(D)(i)(I) obligations.

Because Pennsylvania did nol make a
submission in its July 15, 2014 SIP
submittals to address the requirements
of section 110(1)(2)(D)(E)(T), EPA is not
required Lo have proposed or lo lake
[inal SIP approval or disapproval aclion
on this clement under section 110(k) of
the CAA. In this case, there has been no
subslanlive submission [or LPA 1o
evaluale under section 110(k}. LPA
interprets its authority under section
110(k)(3) of the CAA us affording EPA
the discrelion Lo approve, or
condilionally approve, individual
clements of Pennsylvania’s
infrastructure SIP submissions, sepdrate
and aparl [rom any aclion with respect
o the requirements of seclion
110(a)(2)(D)(1)(1) of the CAA. LPA views
discrete infrastrocture SIP requirements
in section 110(a)(2), such as the
requirements of 110(a)(2)(D)E)D), as
severable from the other infrastructure
clements and interprets section
110(k)(3) as allowing it to act on
individual severable meusures in a plan
submission.

EPA acknowledges NJDEP’s concern
for the interstate transport of air
pollutants and agrees in general that
seclions 110(a)(1) and (a)(2) of the CAA
require states to submit, within three
years of promulgation of a now or
revised NAAQS, a plan which addresses
cross-slale air pollulion under seclion
110(n)(2)(D)(i)(T). Howevaer, in this
rulemaking, EPA is only approving
portions of Pennsylvania’s
infrastructure SIP submissions [or the
2008 ozone and 2010 SO, NAAQS
which did not include provisions for
110(4)(2)(D)(1) (D) for interstate transport.
I'indings of failure lo submil a SIP
submission for a NAAQS addressing a
specific clement, such as CAA soction
110(a)(2)(D)(1)(I), would need to occur in
separale rulemakings. As Lhal issue was
not addressed in the February 6, 2015
NPR and is therefore not pertinent to
this rulemaking, EPA provides no
[urther response. Pennsylvania’s
obligations regarding inlerslale lransporl

of ozone pollution for the 2008 ozone
NAAQS will be addressed in another
rulemaking.

13. Sierra Club General Comunents on
fimission Limitalions

1. The Plain Language of the CAA

Comment 1: Sierra Club (hereafter
referred to as Commenler) conlends thal
the plain language of seclion
110(a)(2)(A) of the CAA, legislative
history of the CAA, casc law, EPA
regulations such as 40 CFR 51.112(a),
and EPA interpretations in rulemakings
require the inclusion of enforceable
emission limits in 4n infrastructure SIP
to aid in attaining and maintaining the
NAAQS and conlends an inflrastruclure
SIP musl be disapproved where
emission limils are inadequale Lo
prevent excecdances of the NAAQS.
The Commenter states EPA may not
approve an infrastructure SIP that fails
to ensure attainment and maintenance
of the NAAQS.

The Commenter states that the main
objeclive of the infrastruclure SIP
process “is lo ensure Lhal all areas of the
couniry meel the NAAQS" and stales
that nonattainment arcas arc addressad
through ‘“nonattainment SIPs.” The
Commenter asserts the NAAQS “are the
foundation upon which air emission
standards for the entire country are set”
including specific cmission limitations
for most large stationary sources, such
s coal-fired power plants. The
Commenter discusses the CAA’s
framework whereby slales have primary
responsibilily o assure air qualily
wilhin the state pursuant 1o CAA
saction 107(a) which the states carry out
through SIPs such as infrastructure SIPs
required by section 110(a)(2). The
Commenter also states that on its face
the CAA requires infrastructure SIPs “to
be adequale o prevent exceedances of
the NAAQS.” In supporl, the
Commenler quoles the language in
saction 110(a)(1) which requires states
to adopt a plan for implementation,
maintenance, and enforcement of the
NAAQS and the language in section
110(4)(2)(A) which requires SIPs to
include enforceable emissions
limilalions as may be necessary la meel
the requirements of the CAA which the
Commenler claims includes atlainment
and maintenance of the NAAQS. The
Commenter notes the CAA definition of
emission limit and reads those CAA
provisions together to require
“enforcedable emission limits on source
emissions sufficient to ensure
maintenance of the NAAQS.”

Response 1: EPA disugrees that
seclion 110 is clear “‘on ils [ace” and
musl be interpreled in the manner
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suggested by the Commenter. As we
have previously explained in response
o the Commenler’s similar commentls
on EPA’s action approving other states’
infrastructure SIPs, section 110 is only
one provision thal is parl of the
complicaled slruclure governing
implementation of the NAAQS program
under the CAA, as amended in 1990,
and il musl be inlerpreled in the conlext
of not only thal structure, bul also of the
historical evolution of that structurc.4

EPA interprets infrastructure SIPs as
more general planning SIPs, consislent
wilh the CAA as understoad in light of
its history and structurc. When Congress
enacted the CAA in 1970, it did not
include provisions requiring slales and
the ILPA 1o label areas as allainmenl ar
nonattainment. Rather, states were
required to include all areas of the state
in “air qualily conlrol regions” (AQCRs)
and seclion 110 sel [orth the core
substantive planning provisions for
these AQCRs. At that time, Congress
anlicipaled thal slates would be able (o
address air pollulion quickly pursuanlt
to the very general planning provisions
in section 110 and could bring all areas
inlo compliance with a new NAAQS
wilhin five years. Moreover, al Lhal
time, section 110(a)(2)(A)(i) specified
that the section 110 plan provide for
“allainmen!” of the NAAQS and seclion
110(a)(2)(B) specilied thal the plan must
include “emission limilalions,
schedules, and timetables for
compliance with such limitations, and
such other meusures as may be
necessary Lo insure allainmenl and
maintenance [of the NAAQS|.”

In 1977, Congress recognized that the
existing structure was not sufficient und
many areas were still violating the
NAAQS. At that time, Congress for the
[irst time added provisions requiring
slales and L'PA Lo idenlily whether areas
of a slale were violaling the NAAQS
(i.c., were nonattainment) or were
mecting the NAAQS (i.e., were
attainment) and established specific
planning requirements in section 172
for areas not meeting the NAAQS. In
1800, many dreas still had air quality
nol meeling the NAAQS and Congress
again amended the CAA and added yel
anolher layer of more prescriplive
planning requirements for cach of the
NAAQS. At that same time, Congress
modified section 110 to remove
references to the section 110 SIP
providing for attainment, including

4 See 80 FR 11557 (March 4, 2015) (approval of
Virginia SO, infrastructure SIP); 79 FR 2022
(October 16, 2014) (approval of West Virginia SO,
infrastructure SIT); 79 FR 19001 (April 7, 2014)
(approval of West Virginia ozone infrastructure
SIP); and 79 FR 17043 (March 27, 2014) (approval
ol Virginio ozone inflruslructure SIP).

removing pre-existing section
110(a)(2)(A) in its entirety and
renumbering subparagraph (B) as
section 110(a)(2)(A). Additionally,
Congress replaced the clause “as may be
necessary lo insure allainmenl and
mainlenance [of the NAAQS]” wilh “‘as
muy be necessury or appropriate to meet
the applicable requirements of this
chapler.” Thus, the CAA has
significantly evolved in the more than
40 years since it was originally enacted.
While al one lime seclion 110 of the
CAA did provide the only detailed SIP
planning provisions for states and
specilied that such plans must provide
[or allainment of the NAAQS, under the
structure of the current CAA, section
110 is only the initial stepping-stone in
the planning process for a specific
NAAQS. More detailed, later-enacted
provisions govern the substantive
planning process, including planning
for attuinment of the NAAQS.

Thus, EPA bhelieves that section 110 of
the CAA is only one provision Lhal is
part of the complicated structure
governing implementution of the
NAAQS program under the CAA, as
amended in 1990, and il musl be
interpreted in the context of that
structure and the historical evolution of
that structure. In light of the revisions
to section 110 since 1970 and the later-
promulgaled and more specilic planning
requirements of the CAA, EPA
reasonably interprets the requirement in
section 110(a)(2)(A) of the CAA that the
plan provide for “‘implementlalion,
maintenance und enforcement’ to mean
that the SIP must contain enforceable
emission limils thal will aid in allaining
and/or maintaining the NAAQS and that
the state demonstrate that it has the
necessary tools to implement and
enforce a NAAQS, such as adequate
slale personnel and an enforcement
program. ISPA has inlerpreled Lhe
requiremenl for emission limilalions in
section 110 to mean that the state may
rely on meusures already in place to
address the pollutant at issuc or any
new control measures that the state may
choose Lo submil. I'inally, as LPA slated
in the Infrastructure SIP Guidance
which specificully provides guidance to
states in addressing the 2008 ozone und
2010 SO, NAAQS, “[tThe conceplual
purpase of an inlrastruclure SIP
submission is to assure that the air
agency’s SIP contuins the necessury
structural requirements for the new or
revised NAAQS, whether by
eslablishing Lhal the SIP already
conlains lhe necessary provisions, by
muking a substantive SIP revision to

update the SIP, or both.” Infrastructure
SIP Guidance al p. 2.5

‘The Commenlter makes general
allegations that Pennsylvania dooes not
have sufficient protective measures to
prevenl nzone violalions/exceedances
and SO, NAAQS exceedances. LPA
addressed the adequacy of
Pennsylvania’s infrastructure SIP for
110(4)(2)(A) purposes to meet applicable
requirements of the CAA in the T'SD
accompanying the February 6, 2015
NPR und explained why the SIP
includes enforceable emission
limiltations and other conlrol measures
necessary for maintenance of the 2008
ozone and 2010 SO, NAAQS throughout
the Commonwealth.®

2. The Legislative History of the CAA

Comment 2:'The Commenler ciles Llwo
excerpts from the legislative history of
the 1970 CAA claiming they support an
interpretation that SIP revisions under
CAA seclion 110 musl include
emissions limitations sufficient to show
maintenance of the NAAQS in all arcas
of the state. The Commenter ulso
conlends thal the legislalive hislory of
the CAA supports the interpretation that
infrastructure SIPs under section
110(4)(2) must include enforceable
emission limilalions, ciling the Senale
Committee Report and the subsequent
Senate Conference Report
accompanying the 1970 CAA.

Response 2: As provided in the
previous response, the CAA, as enacled
in 1970, including its legislalive hislory,
cannot be interpreted in isolation from
the later amendments that refined that
structure and deleled relevanl language
[rom seclion 110 concerning
demonstrating attainment. See also 79
FR at 17046 (responding to comments
on Virginia's ozone infraslruclure SIP).
In any evenl, the lwo excerpls of
legislative history the Commenter citas
merely provide that states should
include enforceable emission limils in
their SIPs, and they do not mention or
otherwise address whether states are
required to include muintenance plans
[or all areas of the slale as parl of Lhe
infrastructure SIP. As provided in

2 Thus, EPA disagrees with the Comumenler’s
general assertion hat the main objective of
nfrastructure SIPs is (0 ensure all arcos of the
country meet the NAAQS, as we believe the
Infrastructure SIP process 1is the opportunity to
review the structural requirements of a state’s air
program. While the NAAQS can be a foundation
upon which emission limitations are set, as
explained in responses to suhsequent comments,
these emission limitations are generally set in the
alluinmenl planning process envisioned by parl D
ol tille Lof the CAA, including, bul not limited o,
CAA sections 172, 181-182, and 191-192.

¢ The TSD for this action is availahle on line at
www.regnlations.gov, Docket TN Number EPA-R03—
OAR-2014-0910.
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response to another comment in this
rulemuking, the TSD for the proposed
rule explains why the Pennsylvania SIP
includes enlorceable emissions
limilalions [or nzone precursors and [or
SO, for the relevanl areas.

3. Casc Law

Comment 3: The Commenter also
discusses several cases applying the
CAA which the Commenler claims
supporl ils conlention thal courls have
been clear Lhal seclion 110(a)(2)(A)
requires enforceable emissions limits in
infrastructure SIPs to prevent
exceedances of the NAAQS. The
Commenter first cites to language in
Train v. NRDC, 421 U.S. 60, 78 (1975),
addressing Lhe requirement [or
“emission limilalions” and slaling thal
emission limilalions “are specific rules
to which operators of pollution sources
arc subjoct, and which, if enforced,
should result in ambient air which meot
the national standards.” The
Commenter also cites to Pennsylvania
Dept. of Envtl, Resources v. EPA, 932
I'.2d 269, 272 (3d Cir. 1991) for the
proposilion thal the CAA directs LPA o
withhold approval of a SIP where il
doas not ensure maintenance of the
NAAQS, and to Mision Industrial, Inc.
v. EPA, 547 F.2d 123, 129 (1st Cir.
1976), which quoted section 110(4)(2)(B)
of the CAA of 1970. The Commenter
contends that the 1990 Amendments do
not alter how courts have interpreted
the requirements of section 110, quoting
Alasku Dept. of Envtl. Conservation v.
£PA, 540 U.S. 461, 470 (2004) which in
lurn quoled seclion 110(a)(2)(A) of the
CAA and also slaled that “‘SIPs musl
include certain measures Congress
specified” to ensure attainment of the
NAAQS. The Commenter also quotes
several additional opinions in this vein.
Mont. Sulphur & Chem. Co. v. EPA, 666
F.3d 1174, 1180 (9th Cir. 2012) (“The
Clean Air Acl directs slales lo develop
implemenlalion plans—S[Ps—lhal
‘assure’ allainmenl and mainlenance of
INAAQS] through enforceable emissions
limitations”’); Hall v. EPA 273 F.3d
1146, 1153 (9th Cir. 2001) (“Each State
must submit a [SIP] that speciflies] the
manner in which [NAAQS] will be
achieved and maintsined within each
air qualily conlrol region in the Slale”);
Conn. F'und for Env’t, Inc. v. EPA, 696
I.2d 169, 172 (D.C. Cir. 1982) (CAA
requires SIPs to contain “measures
necessary to ensure attainment and
maintenance of NAAQS”). Finally, the
Commenter cites Mich. Dept. of Envtl,
Quality v. Browner, 230 F.3d 181 (6th
Cir. 2000) for the proposition that EPA
may nol approve a SIP revision lhal
does nol demonstrale how Lhe rules

would not interfere with attainment and
mainlenance of the NAAQS.

Iesponse 3: None of Lhe cases lhe
Commenter cites support its contention
that section 110(4)(2)(A) is cledr that
inlrastruclure SIPs musl include
delailed plans providing [or allainmenl
and maintenance of the NAAQS in all
areas of the state, nor do they shed light
on how seclion 110(a)(2)(A) may
reasonably be inlerpreled. With the
oxception of Train, none of the cases the
Commenter cites concerned the
inlerprelalion of CAA seclion
110(a)(2)(A) (or seclion 110(a)(2)(B) of
the pre-1990 Act). Rather, the courts
reference section 110(a)(2)(A) (or section
110(a)(2)(B) of the pre-1990 CAA) in lhe
background seclions of decisions in the
context of a challenge to an EPA action
on revisions to 4 SIP that was required
and approved or disapproved as
meeling other provisions of the CAA or
in the context of an enforcement action.

In Train, 421 U.S. 60, the Court was
addressing a slale revision Lo an
allainmenl plan submission made
pursuant to section 110 of the CAA, the
sole statutory provision at that time
regulaling such submissions. The issue
in thal case concerned whether changes
to requirements that would occur before
attainment was required were variances
thal should be addressed pursuanl lo
the provision governing SIP revisions or
were “poslponements’’ thal musl be
addressed under section 110(f) of the
CAA of 1870, which contained
prescriptive criteria. The Court
concluded thal liPA reasonably
interpreted scction 110(f) not to restrict
a state’s choice of the mix of control
measures needed to attain the NAAQS
and Lhal revisions lo SIPs that would
not impact attainment of the NAAQS by
the attuinment date were not subject to
the limits of section 110(f). Thus the
issue was nol whether a section 110 SIP
needs to provide for attainment or
whether emissions limits providing
such are needed as part of the SIP;
rather the issue was which slalulory
provision governad when the state
wanted to revise the emission limits in
its SIP if such revision would not
impacl allainment or mainlenance af the
NAAQS. To the extent the holding in
the case has uny bearing on how section
110(u)(2)(A) might be interpreted, it is
imporlanl lo realize thal in 1975, when
the opinion was issued, seclion
110(a)(2)(B) (the predecessor Lo seclion
110(n)(2)(A)) expressly referenced the
requirement to attain the NAAQS, a
reference that was removed in 1990.

The decision in Pennsylvuniu Dept. of
Envtl. Resources was also decided bused
on lhe pre-1990 provision of the CAA.
Al issue was whelher IEPA properly

rejected a revision to an approved plan
where the invenlories relied on by the
state for the updated submission had
gaps. The Court quoted saction
110(1)(2)(B) of the pre-1990 CAA in
supporl of LPA’s disapproval, but did
not provide any interpretation of that
provision. Yet, even if the Court had
interpreted that provision, EPA notes
thal il was modilied by Congress in
1990; thus, this decision has little
bearing on the issue here.

Atissue in Mision Industrial, 547
I'.2d 123, was Lhe delinilion of
“amissions limitation,” not whether
section 110 requires the state to
demonstrate how all areas of the state
will altain and maintain the NAAQS as
part of their infrastructure SIPs. The
langunge from the opinion the
Commenter quotes does not interpret
bul rather merely describes seclion
110(a)(2)(A). The Commenter docs not
raisc any concerns about whether the
measures relied on by the
Commonweallh in the infrasiruclure
SIPs arc “‘emissions limitations” and the
decision in this case has no bearing
here.? In Mont. Sulphur & Chem. Co.,
666 F.3d 1174, the Court was not
reviewing an infrastructure SIP, bul
rather EPA’s disapproval of a SIP and
promulgation of 4 federal
implementation plan (FIP) after a long
hislory of the state failing Lo submil an
adequale SIP in response o LLPA’s
finding under saction 110(k)(5) that the
previously approved SIP was
substantially inadequate to attain or
mainlain the NAAQS. The Courl ciled
gonerally to sections 107 and
110(a)(2)(A) of the CAA for the
proposition that SIPs should assure
allainmenl! and mainlenance of NAAQS
through emission limitations, but this
language was not part of the Court’s
holding in the case, which focused
inslead on whether liPA’s [inding of SIP
inadequacy, disapproval of the state’s
required responsive attainment
demonstration under section 110(k)(5),
and adoption of a remedial FIP under
section 110(c) were lawful. The
Commenter suggests that Aluska Dept.
of Envtl. Conservation, 540 U.S. 461,
slands for lhe proposilion thal the 1990
CAA Amendments do nol aller how
courts interpret section 110. This claim
is inaccurate. Rather, the Court quoted
section 110(a)(2)(A), which, as noted
previously, differs from the pre-1990
version of that provision and the Court

7 While the Commenter does contend that the
Commonwealth shouldn’t be allowed to rely on
emission reductions that were developed for the
prior standards (which we address herein), it does
not claim that any of the measures are not
“amissions limitations” within the dafinition of the
CAA.
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mude no mention of the changed
language. l'urthermore, the Commenler
also quoles the Courl’s slalemenl Lhal
“SIPs must include certain measures
Congress specified,” but that statement
specilically referenced the requiremenl
in seclion 110(a)(2)(C), which requires
an enforcement program and a program
for the regulation of the modification
and conslruction of new scurces.
Nolably, al issue in thal case was the
state’s “new source’ permitting
program, not its infrastructure SIP.

‘I'wo of the otlher cases the Commenler
ciles, Mich. Dept. of Envtl. Qualily, 230
F.3d 181, and Hall, 273 F.3d 11486,
interpret CAA section 110(]), the
provision governing ‘‘revisions’ lo
plans, and nol the inilial plan
submission requirement under section
110(4)(2) for a new or revised NAAQS,
such as the infrastructure SIP al issue in
this inslance. In those cases, Lhe courls
cited to section 110(a)(2)(A) solely for
the purpose of providing a brief
background of the CAA.

IiPA does nol believe any of these
court decisions addressed required
measures for infrastructure SIPs and
believes nothing in the opinions
addressed whether inlrastruclure SIPs
nced to contain measures to ensure
attainment und maintenance of the
NAAQS.

4. iPA Regulalions, Such as 40 CI'R
51.112(a)

Commen( 4: I'he Commenler ciles Lo
40 CI'R 51.112(a), providing thal “[elach
plan must demonstrate that the
measures, rules and regulations
conlained in il are adequale o provide
for the limely allainment and
mainlenance of the [NAAQSI].” The
Commenter asserts that this regulation
requires infrastructure SIPs to include
emissions limits nccessary to ensure
attainment and muintenance of the
NAAQS. The Commenter states that the
provisions of 40 CFR 51.112 are not
limilted o nonallainmenl SIPs and
inslead applies Lo inl[rastruclure SIPs
which are required Lo allain and
maintain thea NAAQS in arcas not
designated nonattainment. The
Commenter relics on a statement in the
preamble to the 1986 uction
restructuring and consolidating
provisions in part 51, in which EPA
slaled thal “[i]l is beyond Lhe scope of
th[is] rulemaking Lo address Lhe
provisions of Parl D of the Acl. . .” 51
FR 40656, 40656 (November 7, 1986).
The Commenter asscrts 40 CFR
51.112(a) identifics the plans to which
it applies as those that implement the
NAAQS.

Response 4:''he Commenler’s
reliance on 40 CI'R 51.112 Lo supporl ils

argument that infrastructure SIPs must
conlain emission limils adequale o
ensure allainmenl and mainlenance of
the NAAQS is not supported. As an
initial matter, EPA notes this regulatory
provision was inilially promulgaled and
later restructured and consolidaled prior
to the CAA Amendments of 1990, in
which Congress removed all references
1o “allainmenl” in seclion 110(a)(2)(A).
And, il is clear on its [ace that 40 CI'R
51.112 applics to plans specifically
designed to attain the NAAQS. EPA
inlerprels Lhese provisions lo apply
when slales are developing “conlrol
strategy’’ SIPs such as the detailed
attainment and maintenance plany
required under other provisions of the
CAA, as amended in 1977 and again in
1990, such as scctions 175A, 181-182,
and 191-192. The Commenter suggests
that these provisions musl apply Lo
seclion 110 S[Ps because in lhe
preamble to EPA’s action “restructuring
and consolidating” provisions in part
51, liPA slaled thal the new allainmenl
demonslralion provisions in the 1977
Amendments to the CAA were “beyond
the scope” of the rulemaking, It is
importaal lo nale, however, thal LPA’s
aclion in 1986 was nol lo eslablish new
substantive planning requirements, but
rather was meant merely to consolidate
and reslruclure provisions thal had
previously been promulgaled. EPA
noted that it had already issued
guidance addressing the new “Part D”
attuinment planning obligations. Also,
d4s to muintenance regulations, EPA
expressly slaled Lhal il was nol making
any revisions other than to re-number
those provisions. 51 FR 40657,

Although EPA wus explicit that it wus
nol eslablishing requiremenls
interpreting the provisions of new “Part
D" of the CAA, it is clear that the
regulations being restructured and
consolidaled were inlended Lo address
contro] strategy plans. In the preamble,
EPA clearly stated that 40 CFR 51.112
was replacing 40 CFR 51.13 (“Control
stralegy: SOx and PM (porlion)”), 51.14
(“Gontrol strategy: CQ, HC, O, and NO,
(portion)”), 51.80 (“Demonstration of
attainment: Pb (portion)”), and 51.82
(““Air quality data (portion)"). Id. ut
40660. Thus, the present-day 40 CI'R
51.112 conlains consnlidaled provisions
thal are focused on control slralegy SIPs,
and the infrastructure STP is not such a
plan.

5. EPA Interpretations in Other
Rulemakings

Comment 5: The Commenter also
references a prior EPA rulemaking
dction where EPA disapproved 1 SIP
and claims thal aclion shows sPA relied
on seclion 110(a)(2)(A) and 40 CI'R

51.112 to reject the SIP. The Commenter
poinls lo a 2006 parlial approval and
parlial disapproval of revisions Lo
Missouri’s existing control strategy
plans addressing the SO, NAAQS. The
Commenler claims EPA ciled seclion
110(a)(2)(A) lor disapproving a revision
to the state plan on the basis that the
State failed to demonstrate the SIP was
sullicient lo ensure mainlenance of the
SO, NAAQS aller revision of an
emission limit and claims EPA cited to
40 CFR 51,112 us requiring that 4 plan
demonslrales lhe rules in a SIP are
adequale lo allain the NAAQS. The
Commenter claims the revisions to
Missouri’s control strategy SIP for SO,
were rejecled by IIPA because Lhe
revised conlrol stralegy limils were also
in Missouri’s infrastructure STP and thus
the weakened limits would have
impacled Lhe infrastruclure SI1P’s abilily
o aid in allaining and mainlaining the
NAAQS.

Response 5: EPA does not agree that
the prior Missouri rulemaking aclion
referenced by the Commenler
cstablishes how EPA revicws
infrastructure SIPs. It is clear from the
final Missouri rule that LPA was nat
reviewing inilial infrastructure SIP
submissions under section 110 of the
CAA, but rather reviewing revisions thut
would make an already approved SIP
designed Lo demonslrale allainment of
the NAAQS less siringent. LPA’s partial
approval and partial disapproval of
revisions to restrictions on emissions of
sulfur compounds for the Missouri SIP
in 71 I'R 12623 addressed a conlrol
strategy SIP and not an infrastructure
SIP. Nothing in that action addresses the
necessary content of the initiul
infrastructure SIP [or a new or revised
NAAQS.

C. Sierra Club Cominents on
Pennsylvania SIP SO, Emission Limils

The Commenter contends that the
Pennsylvania 2008 ozone and 2010 SO»
infrastructure SIP revisions did not
revise Lhe exisling ozone precursor
emission limils and SO, emission limils
in response to the 2008 ozone and 2010
SO, NAAQS and fail to comport with
assorted CAA requirements for SIPs to
establish enforceable emission limits
that are adequate to prohibit NAAQS
exceedances in areas not designated
nonallainmenl. EPA will address SO,
comments and ozone commenls
res?‘)eclively.

Jomment 6: Citing section
110(n)(2)(A) of the CAA, the Commenter
contends thut EPA may not approve
Pennsylvania’s proposed 2010 SO,
infrastructure SIP because it does not
include enforceable 1-hour SO,
emission limils [or sources currenlly
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allowed to cause “NAAQS
exceedances.” The Commenter asserts
the proposed infrastructure SIP fails to
include enforceable 1-hour SO,
emissions limits or other required
measures to ensure attainment and
maintenance of the SO> NAAQS in arcas
not designated nonattainment as the
Commenter claims is required by
saction 110(a)(2)(A). The Commenter
asscrts an infrastructure SIP must
ensure, through state-wide regulations
or source specific requirements, proper
mass limitations and emissions rates
with short term averaging on specific
large sources of pollulanls such as
power plants. The Commenler asserls
thal emission limils are especially
important for mecting the 1-hour SO,
NAAQS because SO» impacts arc
strongly source-oriented. The
Commenter states coal-fired electric
generating units (EGUs) are large
contributors to SO> emissions but
conlends Pennsylvania did nol
demonslrale Lhal emissions allowed by
the proposed infrastructure SIP from
such large sources of SO, will ensure
compliance with the 2010 1-hour SO,
NAAQS. The Commenter claims the
proposed infrastructure SIP would
allow major sources to continue
operating with present emission limits.®
"I'he Commenler then relers lo air
dispersion modeling it conducted for
five coul-fired EGUs in Pennsylvania,
including Brunner Island Sleam Lleclric
Slalion, Monlour Steam Lleclric Slalion,
Cheswick Power Slalion, New Caslle
Power Plant, and Shawville Coal Plant.
The Commenter assorts the results of the
air dispersion modeling it conducted
employing EPA’s AERMOD program for
modeling used the plants’ ullowable
emissions and showed the plants could
cause exceedances of the 2010 SO,
NAAQS wilh allowable emissions.?
Based on the modeling, the Commenter
asscrts the Pennsylvania SO,
infrastructure SIP submittal authorizes
the ECUs to causc exceedances of the
NAAQS with allowable emission rates
and therefore the infrastructure SIP fails
to include adequate enforceuable
emission limilalions or other required
measures [or sources of SO; sullicienl Lo
ensure allainmenl and mainlenance of
the 2010 SO, NAAQS.7© The

#'The Comunenler provides u charl in ils
couunen(s claiming 80 purcenl of 80, cuissions in
Pennsylvania are from coal-electric generating units
based on 2011 data.

9'1'he Comunenter asserts its modeling lollowed
protocols pursuanl lo 40 CI'R parl 51, Appendix W
and LEPA's modeling guidance issued March 2011
and December 2013,

10 The Commenter again references 40 CFR
51.112 in support of its pasition that the
infrastructure SIP must include emission limits for

Commenter therefore usserts EPA must
disapprove Pennsylvania's proposed
2010 SO, inlrastructure SIP revision. ln
addition, tha Commenter asserts “EPA
may only approve an I-SIP that
incorporales enforceable emission
limilalions on major sources of SO,
pollution in the state, including coal-
fired power plants, with one-hour
averaging limes Lhal are no less siringent
than the modeling based limils . . .
nacessary to protect the one-hour SO»
NAAQS und attain and maintain the
slandard in Pennsylvania. These
emission limils must apply al all limes

. . to ensurc that Pennsylvania is able
to attain and maintain the 2010 SO
NAAQS.” The Commenler claimed
addilional modeling for lwo LGUS,
Brunnor Island and Montour, done with
actual historical hourly SO, emissions
show Lhese [acililies have aclually been
causing “‘exceedances of tlhe NAAQS”
while operating pursuant to existing
emission limits which the Commenter
claims Pennsylvania included as parl of
the SO, infrastruclure SIP submission.
The Commenter also asserts that any
coal-fired units slated for retirement
should be incorporaled inlo the
infrastruclure SIP with an enforceable
emission limit or control measure.

Response 6: EPA disagrees with the
Commenler thal KPA musl disapprove
Pennsylvania’s SO; infrastructure SIP
for the reasons provided by Lhe
Commenter including the Commenter’s
modeling results and insufficient SO,
emission limits. EPA is not in this
aclion making a delerminalion regarding
the Commonwealth’s current air quality
status or regarding whether its control
strategy is sufficient to attain and
maintain the NAAQS. Thereflore, LPA is
not making any judgment on whether
the Commenter’s submitted modcling
demonstrates the NAAQS exceedances
that the Commenter claims. LPA
belicves that section 110(a)(2)(A) of the
CAA is reasonably interpreted to require
states to submit infrastructure STPs that
reflect the first step in their planning for
dttainment and maintenance of a new or
revised NAAQS. These SIP revisions
should contain a demonstration hal the
slate has the available lools and
autharily lo develop and implement
plans to attain and maintain the NAAQS
and show that the STP has enforceable
control measures. In light of the
structure of the CAA, EPA’s long-
standing position regarding
infrastructure SIPs is that they are
general planning SIPs lo ensure hal the
slale has adequale resources and
aulharily lo implement a NAAQS in

attainment and maintenance of tha 2010 S0
NAAQS.

general throughout the state and not
delailed allainment and mainlenance
plans for each individual area of the
state. As mentioned above, EPA has
interpreted this to mean, with regard to
the requiremenl for emission limilalions
thal slales may rely on measures already
in place to address the pollutant at issuc
or any new control meusures that the
stale may choose lo submil.

As slaled in response lo a previous
more general comment, section 110 of
the CAA is only one provision that is
parl of the complicaled structure
governing implemenlalion of the
NAAQS program under the CAA, as
amended in 1990, and it must be
inlerpreled in the conlex! of nol only
thal structure, bul also of the hislorical
evolution of that structure. In light of
the revisions to section 110 since 1970
and the later-promulgaled and more
specilic planning requirements of the
CAA, EPA reasonably interprets the
requirement in section 110(a)(2)(A) of
the CAA thal the plan provide for
“implemenlalion, mainlenance and
enforcement” to mean that the STP must
contuin enforceuble emission limits that
will aid in allaining and/or mainlaining
the NAAQS and thal the
Commonwealth demonstrate that it has
the necessary tools to implement and
enforce a NAAQS, such as adequale
slale personnel and an enforcement
program. As discussed above, LiPA has
interpreted the requirement for emission
limitations in section 110 to mean that
the state may rely on measures already
in place Lo address the pollulanl al issue
or any ncw control measures that the
state may choose to submit. Finally, as
EPA stuted in the Infrastructure SIP
Guidance which specilically provides
guidance to states in addressing the
2010 SO> NAAQS and the 2008 Ozone
NAAQS, “[tThe conceptuul purpose of
an infrastructure S1P submission is o
assurc that the air agency’s SIP contains
the necassary structural requirements
for the new or revised NAAQS, whether
by eslablishing thal the SIP already
contains the nccessary provisions, by
making a substantive SIP revision to
update the SIP, or both.” Infrastructure
SIP Guidance al p. 2.

On April 12, 2012, EPA explained its
expectations regarding implementation
of the 2010 SO: NAAQS viu letters to
each of the slales. liPA communicaled
in the April 2012 letters that all states
weare expected to submit STPs meating
the “infrastructure” SIP requirements
under seclion 110(a)(2) of the CAA by
June 2013. At the time, EPA was
undertaking a stakcholder outreach
process to continue to develop possible
approaches [or delermining allainmenl
slatus under the SO, NAAQS and
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implementing this NAAQS. EPA was
abundanltly clear in the April 2012
lellers thal LPA did nol expecl slales o
submit substantive attainment
demonstrations or modeling
demonslralions showing allainment for
areas nol designaled nonallainmenl in
infrastructure SIPs due in June 2013.
Although EPA had previously suggested
in ils 2010 SO; NAAQS preamble and
in prior drafl implementalion guidance
in 2011 that states should, in the unique
SO, context, use the section 110(a) SIP
process as lhe vehicle [or demonslraling
allainmenl of the NAAQS, this approach
was never adopted as a binding
requirement and was subsequently
discarded in the April 2012 lellers lo
slales. ‘The April 2012 lellers
recommended states focus infrastructure
SIPs due in June 2013, such us
Pennsylvania’s SO, inlrastruclure SIP,
on lradilional “infrasiruclure elements”
in section 110(a)(1) and (2) rather than
on modeling demonstrations for future
allainmenl [or areas nol designaled as
nonallainmenl. )

Therefore, EPA asserts that
evaluations of modeling demonstrations
such as those submilled by the
Commenler are more approprialely 1o be
considered in actions that make

11T EPA’s final SO, NAAQS preamble (75 FR
45520 (June 22, 2010)) and subsequent draft
guidance in March and Septembhar 2011, FPA had
expressed its expectation that many areas would be
initally designated as unclassifiable due to
limiwtons in the scope of the ambient wonitoring
nelwork und Lhe shorl Lime uvailable before which
states could conduct madeling to suppart their
designations racommendations due in June 2011. Tn
order to address concerns about potentlal violations
in these unclassifiable arees, EPA initially
recommended (hal slales submil substan(ive
alluinmenl demonsbalion SIPs based ou air gualily
modeling by June 2013 (under section 110(a)) that
show how their unclassifiahle areas would attain
and maintain the NAAQS in the future.
Implementation of the 2010 Primary 1-Haour S0,
NAAQS, Draft White Paper far Discussion, May
2012 (2012 Draft White Paper) (for discussion
purposes with Stakeholders at meetings in May and
June 2012), available at hitp://www.epa.gov/
airguality/snifurdioxide/implement.html. However,
FPA clearly stated in this 2012 Draft White Paper
its elarified implementation pasition that it was no
langer recommending such attainment
demonstrations tor unclassifiable areas for June
2013 infrestructure SIPs. Id. EPA had stated in the
preamble to the NAAQS and in the prior 2011 draft
guidance that EPA intended to develop and seek
public comment on guidance for modeling and
development of SIPs for sections 110 and 191 of the
CAA. Section 191 of the CAA requires states to
submit SIPs in eccordance with section 172 for
areas designated nonattainment with the SO,
NAAQS. After seeking such comment, EPA has now
issued guidance for the nonattainment area SIPs
duce pursuunt Lo sections 191 and 172. See Cuiduance
Jor 1-1lour SO, Nonattainment Area SIP
Submussions, Slephen D, Puge, Direclor, LPA's
Office of Air Quality Plunning and Slandards, lo
Repional Alr Division Directors Regions 1-10, April
23, 2014. ln Seplember 2013, LPA had previously
issued specilic guidance relevan Lo infrustruciure
SIP submissions due for the NAAQS, including the
2010 8O3 NAAQS. Sce Infrustructure SIF Guidance.

determinations regarding states’ current
air qualily slalus or regarding [ulure air
qualily slalus. LPA also asserls thal SIP
revisions for SO, nonattainment arcas
including measures and modeling
demonslraling allainmenl are due by the
dales slalulorily prescribed under
subpart 5 under part D. Those
submissions are due no later thun 18
months aller an area is designed
nonallainmenl for SO;, under CAA
section 191(a). Thus, the CAA directs
states to submit these SIP requirements
thal are specilic [or nonallainmenl areas
on a separale schedule [rom Lhe
“structural requirements® of 110(a)(2)
which are due within three years of
adoplion or revision nf a NAAQS and
which apply slatewide. The
infrastructure SIP submission
requirement does not move up the date
[or any required submission of a parl D
plan [or areas designaled nonallainment
for the new NAAQS. Thus, claments
relating to demonstrating attainment for
areas nol allaining the NAAQS are nal
necessary [or infraslruclure S1P
submissions, and the CAA does not
provide explicit requirements for
demonslraling allainmenl [or areas lhal
have nol yel been designaled regarding
attainment with a particular NAAQS.

As stated previously, EPA believes
thal the praper inquiry al this junclure
is whether Pennsylvania has met the
basic structural SIP requiremenls
appropriate at the point in time EPA is
acting upon the infrastructure submittal.
Emissions limitations and other control
measures needed Lo allain the NAAQS
in arcas designated nonattainment for
that NAAQS are due on a different
schedule from the section 110
infrastructure elements. A slale, like
Pennsylvania, may reference pre-
existing SIP emission limits or other
rules contained in part D plans for
previous NAAQS in an infrastruclure
SIP submission. Pennsylvania’s existing
rules und emission reduction meuasures
in the SIP that control emissions of SO-
were discussed in Lhe 'I'SD. These
provisions have the ability to reduce
S0: overall. Although the Pennsylvania
SIP relies on meusures and programs
used lo implement previous SO,
NAAQS, thesc provisions are not
limited to reducing SO, levels to meot
one specific NAAQS und will continue
Lo provide benelits [or the 2010 SO,
NAAQS.

Additionally, as discussed in EPA’s
TSD supporting the NPR, Pennsylvania
has the abilily Lo revise ils SIP when
necessary (e.g. in the event the
Administrator finds the plan to be
substuntially inadequate to attain the
NAAQS or otherwise meel all
applicable CAA requiremenls) as

required under element H of section
110(a)(2). See Seclion 4(1) of the APCA,
35 P.S. § 4004(1), which empowers
PADEP to implement the provisions of
the CAA. Section 5 of the APCA, 35 P.S.
§4005, authorizes Lthe linvironmenlal
Quality Board (LQB) Lo adopl rules and
regulations for the prevention, control,
reduction and abatement of air pollution
throughoul the Commonwealth.

LlEPA Dbelieves Lhe requirements [or
emission reduction measures for an area
designated nonattainment for the 2010
primary SO, NAAQS are in sections 172
and 191-192 of the CAA, and Lherefore,
the appropriate avenue for
implementing requirements for
necessary emission limitations for
demonstraling allainmenl with the 2010
S0, NAAQS is through the attainment
planning process contemplated by those
sections of the CAA. On August 5, 2013,
IiPA designaled as nonallainmenl mosl
arcas in locations where existing
monitoring data from 2009-2011
indicated violations of the 1-hour SO,
slandard. 78 'R 47191. Al Lhal lime,
four arcas in Pennsylvania had
monitoring data from 2008-2011
indicating violations of the 1-hour SO,
slandard, and these areas were
designated nonattninment in
Pennsylvania. See 40 CFR 81.339. Also
on March 2, 2015 the United States
Districl Courl for the Northern District
of California enlered a Consenl Decree
among the EPA, Sicrra Club and Natural
Resources Defense Council to resalve
litigation concerning the deadline for
compleling designalions [or the 2010
S0, NAAQS. Pursuant to the terms of
the Consent Decree, EPA will complate
additional designations for all
remaining areas of Lhe counlry
including remaining arcas in
Pennsylvania.1z

For the four areas designated
nonallainmenl in Pennsylvania in
August 2013, attainment STPs were duc
by April 4, 2015 and must contain
demonstrations that the areus will attain
the 2010 SO; NAAQS as expediliously
as practicable, but no later than Qctober
4, 2018 pursuant to scctions 172, 191
and 192, including a plan for
enforceable measures lo reach
attainment of the NAAQS. Similar
attainment planning SIPs for any
additional areas which EPA
subsequenlly designales nonallainment
with the 2010 SO, NAAQS will be duc
for such arcas within the timeframes
specified in CAA section 191. EPA

*2 The Consent Decree, entered March 2, 2015 by
the United Stetes District Court for the Northern
District of Galifornia in Sierna Clizh and NRDC, v.
EPA, Case 3:13-cv-03953-SI (N.TD. Cal.) is available
at http://www.epa.gov/airquality/snlfnrdioxide/
designations/pdfs/201503  inalCouriOrder. pdf.
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believes it is not appropriate to interpret
the overall section 110(a)(2])
infraslruclure SIP obligalion o require
bypassing the attainment planning
process by imposing separate
requirements oulside the allainmenl
planning process. Such aclions would
be disruptive and premature absent
exceptional circumstances and would
inlerfere wilh a slale’s planning process.
See In the Malter of EME llomer City
Cencration LP and First Encrgy
Generation Corp., Order on Petitions
Numbers [11-2012-06, [11-2012-07, and
111 2013-01 (July 30, 2014) (herealler,
Homer City/Mansfield Order) at 10-19
(finding Pennsylvania SIP did not
require imposilion of 1-hour SO,
emission limils on sources independent
of the part D attainment planning
process contemplated by the CAA). EPA
believes thal the hislory of the CAA and
inlenl of Congress [or the CAA as
described above demonstrate clearly
that it is within the section 172 and
general parl D allainmenl planning
process lhal Pennsylvania musl include
1-hour SO, emission limits on sources,
where needed, for the four areas
designaled nonallainmenl Lo reach
allainmenl| wilh the 2010 1-hour SO,
NAAQS and for any additional arcas
EPA may subsequently designate
nonallainment.

‘The Commenter’s reliance on 40 CI'R
51.112 lo supporl ils argument Lhal
infrastructure SIPs must contain
emission limits adequate to provide for
timely uttainment and maintenance of
the slandard is also nol supporled. As
explained previously in response to the
background comments, EPA notes this
reguldtory provision applies to planning
SIPs, such as lhose demonstraling how
an arca will attain a spacific NAAQS
and not to infrastructure SIPs which are
intended to support that the states have
in place structural requirements
neeessary to implement the NAAQS.

As noted in EPA’s preamble for the
2010 SO, NAAQS, determining
compliance with the SO, NAAQS will
likely be a source-driven analysis and
EPA has explored options to ensure that
the SO designations process
realistically accounls for anlicipaled
SO, reductions at sources that we
oxpect will be achicved by current and
pending national und regional rules. See
75 'R 35520. As menlioned previously,
EPA will act in accordance with the
entered Consent Decree’s schedule for
conducting additional designations for
the 2010 SO, NAAQS and any areas
designated nonattainment must meet
the applicable part D requirements for
these ureas. However, because the
purpose of an infraslruclure SIP
submission is [or more general planning

purposes, EPA does not believe
Pennsylvania was obligated during this
infrastruclure SIP planning process Lo
accounl for controlled SO, levels al
individual sources. See lHomer City/
Mansfield Order at 10-19.

Regarding the air dispersion modeling
conducled by the Commenler pursuanl
to AERMOD for the coal-fired plants
including the Brunner Island, Montour,
Choeswick, New Castle and Shawville
facilities, EPA does not find the
modeling information relevant at this
time for review of an infrastructure SIP.
While LiPA has exlensively discussed
the use of modeling [or allainment
demonslralion purposes and [or
designations, EPA has affirmatively
stated such modeling was not needed to
demonstrate attainment for the SO,
infrastructure SIPs under the 2010 SO,
NAAQS. See April 12, 2012 letters to
states regarding SO, implementation
and Implementation of the 2010 Primary
1-1our SO, NAAQS, Draft White Paper

for Discussion, May 2012, available al

http://fwww.cpa.gov/airquality/
sulfurdioxide/implement.html.13

L'PA has proposed a Dala
Requirements Rule which, if
promulgated, will be relevant to the SO,
designations process. See, e.g., 79 FR
27446 (May 13, 2014) (proposing
process by which state air agencies
would characterize air quality around
80> sources through ambient
monitoring and/or air quality modeling
techniques und submit such data to the
LEPA). The proposed rule includes a
lenglhy discussion of how LPA
anlicipales addressing modeling thal
informs determinations of states’ air
quality status undar the 2010 SO,
NAAQS. As stated above, EPA belicves
it is not appropridte to bypass the
attainment planning process by
imposing separate attsinment planning
process requirements oulside parl D and
into the infrastructure SIP process.

Finally, EPA also disagrees with the
Commenler thal the Pennsylvania
infraslruclure SIP musl, lo be approved,
incorporale the planned relirement
dates of coal-fired EGUs to ensure
attainment and maintenance of the SO2
NAAQS. Because EPA dacs not believe
Pennsylvania’s infrastructure SIP
requires 4t this time 1-hour SOz
emission limits on these sources or
olher large slalionary sources lo ensure

1 LEPA has provided drall guidance for stules
regarding modeling anulyses (o supporl the
designations process for the 2010 SOz NAAQS. SO,
NAAQS Designations Modeling Technical
Assistance Document (draft), EPA Office of Alr and
Radiation and Office of Afr Quality Planning and
Standards, December 2013, available at http://
www.epa.gov/oirguality/snifurdioxide/
implement.himd.

attainment or maintenance or “prevent
exceedances” of the 2010 SO2 NAAQS,
LiPA likewise does nol believe
incorporaling planned reliremenl dales
for SO, emillers is necessary [or our
approval of an infrastructure STP which
wc have explained meets the structural
requirements of section 110(a)(2).
Pennsylvania can address any SO,
emission reductions that may be needed
to attain the 2010 SO2 NAAQS,
including reduclions through source
relirements, in lhe separale allainmenl
planning process of parl D of litle I of
the CAA for arcas designated
nonattainment.

In conclusion, EPA disagrees with the
Commenter’s statements that EPA must
disapprove Pennsylvania’s
infrastructure SIP submission because it
does nol eslablish specilic enlorceable
S0, emission limils, either on coal-fired
LiGUs or olher large SO sources, in
order to demonstrate attainment and
maintenance with the NAAQS at this
time.14

Comment 7: The Commenter asserts
that modeling is the appropriate tool for
evaluating udequucy of infrastructure
SIPs and ensuring allainmenl and
mainlenance ol the 2010 SO, NAAQS.
‘I'he Commenter relers lo LiPA’s hisloric
usc of air dispersion modeling for
attainment designations as well as “STP
revisians.” ‘I’he Commenler ciles Lo
prior EPA statements that the Agency
has used modeling for designations and
attainment demonstrations, including
statements in the 2010 SO, NAAQS
preamble, EPA’s 2012 Draft White Paper
for Discussion on Implementing the
2010 SO, NAAQS, and a 1994 SO2
Guideline Documenl, as modeling could
beller address lhe source-specific
impacts of SO, emissions and hisloric
challenges from monitoring SO,
emissions. 15

The Commenter also cited to several
cuses upholding EPA’s use of modeling
in NAAQS implementation actions,
including the Montana Sulphur case,
Sierra Club v. Costle, 657 1'.2d 298 (D.C.
Cir. 1981), llepublic Steel Corp. v.
Costle, 621 F.2d 797 (6th Cir. 1980), and
Catawha County v. EPA, 571 F.3d 20

14 [iinally, LPA does nol disugree with the
Commenler's cluim that coul fired EGUs ure a large
source of SOz emissions in Pennsylvania based on
the 2011 NEIL. However, EPA does not agree that
this information is relevant to our approval of the
infrastructure SI? which EPA has explained meets
requirements fn CAA section 110(a](2].

15 The Comumenter ulso cites (o u 1983 EPA
Memorandum on section 107 designations policy
regarding use of modeling for designations and to
the 2012 Mont. Sulphur & Chem. Co. case which
upheld EPA’s finding that the previously approved
SIP for an area in Montana was substantially
fnadequate ta attain the NAAQS due fo modeled
violations ol the NAAQS.
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(D.C. Cir. 2009).16 The Commenter
discusses statements made by EPA staff
regarding lhe use of modeling and
moniloring in selling emission
limilalions or delermining ambient
concentrations as a result of a source’s
emissions, discussing performance of
AERMQOD as a model, if AERMOD is
capuble of predicting whether the
NAAQS is attained, and whether
individual sources contribute to SO
NAAQS violalions. The Commenler
ciles lo LPA’s hislory of employing air
dispersion modeling [or incremenl
compliance verifications in the
permitting process for the Prevention of
Significant Deterioration (PSD) program
required in part C of Title I of the CAA.
The Commenter claims several coal-
fired EGUs including Brunner Island,
Monlour, Cheswick, New Caslle, and
Shawville are examples of sources
localed in elevaled lerrain where the
AERMOD model functions
appropriately in cvaluating ambient
impacts.

The Commenter asserts EPA's use of
dir dispersion modeling was upheld in
GenOn REMA, LLCv. EPA, 722 F.3d 513
(3rd Cir. 2013) where an LGU
challenged 1:PA’s use ol CAA seclion
126 lo impose SO, emission limils on a
source due to cross-state impacts. The
Commenter claims the Third Circuit in
GenOn IIEMA upheld LEPA’s aclions
after examining the record which
included EPA’s air dispersion modeling
of the one source as well as other data.

The Commenter cites to Vehicle Mfrs.
Ass’nv. State Furm Mut. Auto Ins. Co.,
463 U.S. 29,43 (1983) und NRDC v. EPA,
571 1'.3d 1245, 1254 (D.C. Cir. 2009) [or
the general proposition thal it would be
arbilrary and capricious for an agency Lo
ignore an aspect of an issuc placed
before it and that an agency must
consider information presented during
notice-and-comment rulemaking, 17

Finally, the Commenter claims that
Pennsylvania’s proposed SO,
infrastruclure SIP lacks emission
limilalions informed by air dispersion
modeling and therefore fails (o ensure
Pennsylvania will attain and maintain
the 2010 SO, NAAQS. The Commenter
claims EPA must disapprove the SO,
infrastructure SIP as it does not
“prevent exceedances’ or ensure
attainment und maintenance of the SO,
NAAQS.

Response 7: iPA agrees wilh the
Commenler thal air dispersion
modeling, such as AERMOD, can he an

6 Monilana Sulphur & Chemical Co. v. £PA, 666
F.3d 1174 (9th Cir. 2012).

1 The Commenter also claims it raised similar
arguments to Pennsylvania during the Pannsylvania
propusal process for the infraslructure SIPs,

importunt tool in the CAA section 107
designalions process [or SO, and in
developing SIPs [or nonallainmenl areas
as required by scctions 172 and 191—
192, including supporting required
allainmenl demonslralions. LPA agrees
thal prior iPA slalemenls, LiPA
guidance, and casc law support the use
of air dispersion modeling in the SO,
designalions process and allainmenl
demonslralion process, as well as in
analyses of the interstate impact of
transported emissions and whether
exisling approved SIPs remain adequale
lo show allainmenl and mainlenance af
the SO> NAAQS. However, as provided
in the previous responses, EPA
disagrees wilh the Commenter thal LPA
musl disapprove lhe Pennsylvania SO,
infrastructure SIP for its alleged failure
to include source-specific SO, emission
limils that show no exceedances of Lthe
NAAQS when modeled or ensure
attainment and maintenance of the
NAAQS.

In acling o apprave or disapprove an
infraslructure SLP, LiPA is nol required
to make findings regarding current air
quality status of ureas within the state,
regarding such area’s projecled [ulure
air qualily slalus, or regarding whelher
existing emissions limits in such arca
are sufficient to meet « NAAQS in the
area. All of the aclions the Commenler
ciles, inslead, do make [indings
regarding al leasl one of those issues.
The attainment planning process
detailed in part D of the CAA, including
sections 172 and 191-192 attainment
SIPs, is lhe appropriale place for the
state to evaluate measures needed to
bring in-state nonattainment areas into
attainment with & NAAQS and to
impose additional emission limilalions
such as SO, emission limits on specific
sources.

EPA had initially recommended that
slales submil subslanlive allainmenl
demonstration SIPs based on air quality
modcling in the final 2010 SO, NAAQS
preamble (75 FR 35520) und in
subsequent drafl guidance issued in
September 2011 for the section 110(a)
SIPs duc in June 2013 in order to show
how areas then-expected to be
designaled as unclassiliable would
attain and maintain the NAAQS. Thesc
initial statements in the preamble and
2011 draft guidance, presented only in
the conlex! of the new 1-hour SO,
NAAQS and not suggested as a matter
of general infrastructure SIP policy,
were bused on EPA’s expectation at the
lime, thal by June 2012, mosl areas
would initially be designated as
unclassifiable due to limitations in the
scope of the umbient monitoring
nelwork and the shorl lime available
beflore which slales could conduct

modeling to support designations
recommendalions in 2011. However,
aller conducling exlensive slakeholder
outrcach and receiving comments from
the stutes regurding these initial
slalemenls and the limeline [or
implemenling the NAAQS, LLPA
subscquently stated in the April 12,
2012 letters und in the 2012 Draft White
Paper hal I'PA was clarilying ils 2010
SO, NAAQS implemenlalion posilion
and was no longer recommending such
attainment demonstrations supported by
air dispersion modeling [or
unclassiliable areas (which had nol yel
heen designated) for the June 2013
infrastructure SIPs. Instead, EPA
explained thal il expecled slales lo
submil infrastructure SIPs that followed
the general policy EPA had applied
under other NAAQS. EPA then
reallirmed this posilion in the l‘ebruary
6, 2013 memorandum, “Nex!l Steps [or
Arca Dasignations and Implementation
of the Sulfur Dioxide Nutional Ambient
Air Qualily Slandard.” 18 As previously
menlioned, l:PA had slaled in the
preamble (o the NAAQS and in the prior
2011 draft guidance that EPA intended
to develop and seck public comment on
guidance for modeling and development
of 8IPs for sections 110, 172 and 191—
192 of the CAA. After receiving such
further comment, EPA has now issued
guidance for the nonattainment urea
SIPs due pursusnt to sections 172 and
191-192. See April 23, 2014 Guidance
Jor 1-ltour SO, Nonatlainment Area SIP
Submissions. In addilion, modeling may
be an appropriale consideralion [or
states and EPA in further designations
for the SO2 NAAQS in accordance with
the Sierra Club and NRDC Consent
Decree und proposed duta requirements
rule mentioned previously.*® While the
EPA guidunce for attainment SIPs und
[or designalions [or CAA seclion 107
and proposed process [or characlerizing
S0, emissions [rom larger sources
discuss the use of air dispersion
modeling, EPA’s 2013 Infrastructure SIP
Cuidance did not suggest that states use

8 The February 6, 2013 “Next Steps for Area
Designations and Implementation of the Sulfur
Dioxide National Ambient Air Quality Standard,”
one of the April 12, 2012 stale letlers, and the Muy
2012 Drafi While Puper ure available ol hitp://
www.cpa.gov/airqualily/sulfurdioxide/
implement.html.

19 The Consent Nacree in Sierra Glub and NRDG
v. EPA, Case 3:13—cv—-03953-SI (N.D. Cal.) is
availuble ul hltp://www.cpa.gov/airquality/
sulfurdioxide/designations/pdfs/

2015031 inalCourlOrder.pdf. Sce 79 'R 27446
(EPA’s proposed data requirements rule). See also
Updated Guidance for Area Designations for the
2010 Primary Sulfur Dioxide National Ambient Air
Quality Standard, Stephen . Page, Director, EPA’s
Office of Afr Quality Planning Standards, March 20,
2015, avallable at hitp://www.epa.gov/oirquality/
sulfurdioxide/pdfs/20150320502designations. pdf.>
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air dispersion modeling for purposes of
the section 110(a)(2) infrastructure SIP.
‘I'herelore, as discussed previously, EPA
believes Lhe Pennsylvania SO,
infrastruclure SIP submillal conlains the
structural requirements to addross
clements in section 110(a)(2) as
discusscd in detail in the TSD
accompanying the proposed approval.
EPA believes infrastructure SIPs are
general planning SIPs to ensure that a
slale has adequale resources and
authorily lo implement a NAAQS.
Infrastructure SIP submissions are nol
intended to act or fulfill the ohligations
of a detailed attainment and/or
maintenance plan for cach individual
area of the state that is not attaining the
NAAQS. While infrastructure SIPs must
address modeling authorities in general
for seclion 110(a)(2)(K), LPA believes
110(a)(2)(K) requires infrasiruclure S1Ps
Lo provide Lhe slale’s autharily for air
quality modeling and for submission of
modecling data to EPA, not specific air
dispersion modeling for large stationary
sources of pollutants. In the TSD for this
rulemuking action, EPA provided 4
detuiled explanation of Pennsylvania’s
abilily and authority to conducl air
qualily modeling when required and ils
authorily lo submil modeling dala Lo the
EPA.

EPA finds the Commenter’s
discussion of case law, guidance, and
EPA staff statements regarding
advantages of AERMOD as an air
dispersion model for purposes of
demonstrating attainment of the
NAAQS Lo be irrelevanl Lo the analysis
of Pennsylvania’s infrastruclure SIP,
which as we have explained is separale
from the SIP required to demonstrate
attainment of the NAAQS pursuant to
sections 172 or 192. In addition, the
Commenter’s comments relating to
EPA’s use of AERMOD or modeling in
generdl in designations pursuant to
seclion 107, including ils cilalion Lo
Catawba Counly, are likewise irrelevanl
as iPA’s presenl approval of
Pennsylvania’s infrastructure SIP is
unrclated to the section 107
designations process. Nor is EPA’s
action on this infrastructure SIP related
to any new source review (NSR) or PSD
permit program issue. As outlined in the
Augusl 23, 2010 clarificalion memo,
“Applicabilily of Appendix W Modeling
Guidance [or lhe 1-hour SO Nalional
Ambicnt Air Quality Standard” (U.S.
EPA, 2010a), AERMQD is the preferred
modecl for single source modeling to
address the 1-hour SO, NAAQS as part
of the NSR/PSD permit programs.
Therefore, as attainment SIPs,
designalions, and NSR/PSD aclions are
oulside the scope of a required

infrastructure SIP for the 2010 SO2
NAAQS [or seclion 110(a), LPA
provides no [urther response lo the
Commenter’s discussion of air
dispersion modeling for these
applicalions. If the Commenler
resubmils ils air dispersion madeling for
the Pennsylvania EGUs, or updated
modeling information in the appropriate
conlexl, LPA will address the
resubmilled modeling or updaled
modcling at that tima.

The Commenter correctly noted that
the Third Circuil upheld LPA’s seclion
126 [inding imposing SO, emissions
limitations on an ECU pursuant to CAA
section 126. GenOn REMA, LLC v. EPA,
722 F.3d 513. Pursuant to section 126,
any slale or polilical subdivision may
petition EPA for a finding that any
mujor source or group of stationary
sources emits, or would emit, any dir
pollulant in violalion of the prohibilion
of section 110(a)(2)(D)(i) which relates
to significant contributions to
nonattainment or interference with
mainlenance of a NAAQS in another
state. The Third Circuit upheld EPA’s
authority under section 126 and found
EPA’s actions neither arbitrary nor
capricious afler reviewing liPA’s
supporting docket which included air
dispersion modeling as well us ambient
air monitoring dats showing
exceedances of tlhe NAAQS. The
Commenler appears lo have ciled Lo this
matter to demonstrate EPA’s use of
modeling for certain aspects of the CAA.
We do not disagree that such modeling
is appropriale [or other aclions, such as
those under scction 126. But, for the
reasons explained above, such modeling
is not required for determining whether
Pennsylvania’s inlrastructure SIP has
the required structural requirements
pursuant to section 110(a)(2). As noted
above, EPA is not 4cting on 4n interstate
transporl SIP in this aclion because
Pennsylvania has not made such a
submission. The decision in GenOn
Rema does not otherwise speuk to the
role of air dispersion modeling as lo any
other planning requirements in the
CAA.

In its comments, the Commenter
relies an Molor Vehicle Mfrs. Ass’n and
NRDC v. EPA to support its commoents
that EPA must consider the
Commenter’s modeling data on several
Pennsylvania l{GUs including Brunner
Tsland, Montour, Cheswick, New Castle,
and Shawville based on administrative
law principles regarding consideration
ol commenls provided during a
rulemaking process. For the reasons
previously explained, the purpose for
which the Commenter submitted the
modeling—namely, Lo asserl Lhal
currenl air qualily in the areas in which

those sources are located does not meet
the NAAQS—is not relevant to EPA’s
action on this infrastructure SIP, und
consequently EPA is not required to
consider the modeling in evaluating the
approvability of the infrastructure SIP.20
EPA docs not helieve infrastructure SIPs
must contain emission limitations
informed by air dispersion modeling in
order to meet the requirements of
section 110(a)(2)(A). Thus, EPA has
cvaluated the persuasiveness of the
Commentar’s submitted modeling in
finding that it is not relevant to the
approvability of Pennsylvania’s
proposad infrastructure STP for the 2010
S0, NAAQS, bul LEPA has made no
judgment regarding whether the
Commenler’s submitled modeling is
sufficient to show violations of the
NAAQS.

while LPA does nol believe thal
infrastructure SIP submissions are
required to contain emission limits
assuring in-state attainment of the
NAAQS, as suggested by the
Commenter, EPA does recognize that in
the pust, states have, in their discretion,
used infrastructure SIP submittuls as a
‘vehicle’ [or incorporaling regulalory
revisions or source-specific emission
limils inlo Lhe slale’s plan. See 78 I'R
73442 (December 6, 2013) (approving
regulations Maryland submitted for
incorporalion into the SIP along with
the 2008 ozone infrastructure SIP to
address cthics requirements for State
Boards in scctions 128 and
110(4)(2)(E)(ii)). While these SIP
revisions are intended to help the state
meet the requirements of section
110(a)(2), these *“ride-along” SIP
revisions are nol inlended o signily thal
all infrastruclure SIP submillals musl, in
order to be approved by EPA, have
similar regulatory revisions or source-
specific emission limits. Rather, tha
regulatory provisions and source-
specific emission limits the state relies
on when showing compliance with
seclion 110(a)(2) have, in many cases,
likely already been incorporaled inlo
the slale’s SIP prior lo each new
infrastructure SIP submission; in some
casos this was done for entirely separate
CAA requirements, such as attainment

20 EP A notes that PADEP provided similar
responsas to the Commenter’s claims regarding
evaluation of modeling data for an infrastructure
SIP as specifically recounled by the Comunenter in
its March 9, 2015 comuwents o LPA on this
rulemoking oction, EPA agrees with PADEP's
responses that emissions limitations for attainment
of the NAAQS are appropriate for consideration in
the part D planning process and not for the
infrastructure SIP process. Thus, EPA provides no
further response on this issue as PATEP rasponded
to the Commenter in Pannsylvania’s rulamaking
and EPA’s responses are provided in this action.
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plans required under section 172, or for
previous NAAQS.

Comment 8: The Commenler asserls
thal iPA may nol approve the
Pennsylvania proposed SO,
infrastructure SIP hecause it fails to
include enforceable emission
limitations with a 1-hour averaging time
that applies at all times, The Commenter
cites to CAA section 302(k) which
requires emission limits to upply on a
conlinuous basis. 'The Commenter
claims XPA has staled thal 1-hour
averaging limes are necessary [or the
2010 SO, NAAQS ciling Lo LiPA’s April
23, 2014 Guidance for 1-Hour SO,
Nonattainment Area STP Submissions, a
February 3, 2011, EPA Region 7 letter to
the Kansas Department of Health and
Environment regarding the need for 1-
hour SO; emission limits in 1« PSD
permil, an LPA Linvironmenlal Hearing
Board (LHB) decision rejecling use of a
3-hour averaging time for a SO, limil in
a PSD permit, and EPA’s disapproval of
a Missouri SIP which relied on annual
averaging for SO, emission rates.21

Thus, the Commenter contends EPA
must disapprove Pennsylvania's
infrastructlure SIP which the Commenler
claims [ails lo require emission limils
wilh adequale averaging limes.

Response 8: EPA disagrees that EPA
must disapprove the proposed
Pennsylvania infrasiructure SIP because
the STP does not contain enforceable
SO, emission limitations with 1-hour
averaging periods that apply atall times,
as this issue is not appropriate for
resolution at this stuge. The comment
does not assert that the SO emission
limils in Pennsylvania’s SIP are nol
enforceable or thal they do nol apply al
all limes, inslead lhe comment focuses
on the lack of 1-hour averaging times.
We do not helicve, as suggested by the
Commenter, that the emission limits are
not “continuous” within the meaning of
section 302(k). As EPA hus noted
previously, the purpose of the section
110(a)(2) SIP is o ensure Lhal Lhe Slale
has the necessary struclural components
o implement programs for altainment
and maintenance of the NAAQS.22
While EPA does agree that the averaging

21 Sierra Club ciled o {n re: Mississippi Lime Co.,
PSDAPLPLAL 11-01, 2011 WL 3557194, al *26-27
(EPA Aug. 9, 2011) end 71 FR 12623, 12624 (March
13, 2006) (EPA disapproval of a control strategy SO»
SIP).

22 As 13PA has stated, some arcus wee desigoated
nonallwinment arcas pursuant o CAA seclion 107
Jor the 2010 SO; NAAQS in he Commonwealth,
Thus, while the Commonwealth, at this time, has
an obligation to submit attainment plans for the
2010 SO, NAAQS for sections 172, 191 and 192,
FPA helieves the apprapriate time for examining
necessity of the averaging periods within any
suhmitted SO, emission 1imits on specific sources
is within (he attainment planning process.

time is a critical consideration for
purposes of subslantive SIP revisions,
such as allainmenl demonslralions, lhe
averaging time of existing rules in the
SIP is not relevant for determining that
the Stale has mel the applicable
requirements of seclion 110(a)(2) with
respect 1o the infrastructure clements
addressed in the present SIP action. 3
‘I'herelore, because LPA [inds
Pennsylvania’s SO; infraslruclure SIP
approvable without the additional SO,
emission limitations showing in-state
allainmenl of the NAAQS, LLPA [inds
the issues ol appropriale averaging
periods for such future limitations not
relevant at this time. The Commenter
has ciled Lo prior LPA discussion nn
emission limilations required in PSD
permits (from an EAB decision and
EPA’s letter to Kansas’ permitting
aulhorily) pursuant Lo parl C of the
CAA, which is neither relevanlt nor
applicable ta the present STP action. In
addition, as previously discussed, the
LiPA disapproval of the 2006 Missouri
SIP was a disapproval relaling lo a
control strategy SIP required pursuant to
part D attainment planning and is
likewise nol relevanl lo the analysis of
infrastruclure SIP requirements.

Comment 9: The Commenter states
that enforceuable emission limits in SIPs
or permils are necessary Lo avoid
nonallainment designalions in areas
where modeling or monilaring shows
SO, levels exceed the 1-hour SO,
NAAQS and cites to a Fehruary 6, 2013
EPA document, Next Steps for Area
Designalions and Implementation of the
Sulfur Dioxide National Ambient Air
Quality Standard, which the
Commenter contends discusses how
slales could avoid fulure nonallainment
designations. The Commenter assorts
EPA must cnsure enforceable emission
limits in the Pennsylvania infrastructure
SIP will not allow “exceedances” of the
S0, NAAQS. The Commenter claims
the modcling it conducted for Brunner
Islund, Montour, Cheswick, New Castle,
and Shawville indicales al leasl 28
additional counties in Pennsylvania
must be designated nonattainment with
the 2010 SO NAAQS without such

?3For a discussion on emission averaging times
for emissions limitations for SO attainment SIPs,
see Lhe April 23, 2014 Guidance for 1-1lour SO,
Nonatiainmeni Arca SIP Submissions, EPA
expluined that it is possible, in specilic cases, lor
states Lo develop conlrol strategies that account for
variubility in 1-hour emissions rates through
cwission limits wilh averuging limes thal are longer
than 1-hour, using averaging times as long as 30-
days, bu( sill provide for allainment of the 2010
SOz NAAQS as long as Lhe limils arc ol ut least
comparoble stringency 1o a 1-hour limit at the
critical ewission value. EPA hus nol yol evalualed
any specific submission of such a limil, and so is
not at this time prepared ta take final action to
Implement this concepl.

enforceable SO, limits. In summary, the
Commenler asserls LEPA musl
disapprove lhe Pennsylvania
infrastruocture SIP and ensure emission
limits will not allow large sources of
SO, lo cause exceedances of the 2010
SO, NAAQS.

Response 8: EPA appreciates the
Commenter’s concern with avoiding
nonallainmenl designalions in
Pennsylvania for the 2010 SO, NAAQS.
Howovoer, Congress designed the CAA
such thut states have the primary
responsibility for achieving und
mainlaining the NAAQS within their
geographic area by submitting SIPs
which will specify the detuails of how
the stute will meet the NAAQS.
Pursuanl lo seclion 107(d), the slales
make initial recommendations of
designations for areas within each state
and EPA then promulgates the
designalinns afler considering the state’s
submission and other information. EPA
promulgated initial designations for the
2010 SO> NAAQS in August 2013 for
areas in which monitoring at that time
showed violutions of the NAAQS, but
has not yel issued designalions [or other
areas and will complele the required
designalions pursuant lo the schedule
contained in the recently entered
Consent Decree. EPA will designate
additional arcas for the 2010 SO,
NAAQS in accordance with the CAA
section 107 and existing EPA policy and
guidance. Pennsylvania may, on its own
accord, decide to impose additional SO,
emission limitations to avoid future
designations to nonattsinment. If
addilional Pennsylvania areas are
designaled nonallainmenl, Pennsylvania
will then have the inilial opporlunily 1o
develop additional emissions
limitations needed to attain the NAAQS,
and EPA would be charged with
reviewing whether the SIP is adequate
to demonstrate sttainment. See
Commonweulth of Virginia, et al., v.
£IPA, 108 1°.3d 1397, 1410 (D.C. Cir.
1997) (ciling Natural Resources Defense
Council, Inc. v. Browner, 57 1'.3d 1122,
1123 (DCCir.1995)) (discussing that
states have primary responsibility for
determining an emission reductions
program for its areas subject to EPA
approvil dependent upon whether the
SIP as 4 whole meets applicable
requirements ol the CAA). However,
such consideralions are nol required of
Pennsylvania al the inlrastruclure SIP
stage of NAAQS implementation, as the
Commenter’s statements concern the
soparate designations process under
section 107.24 EPA disugrees that the

24 FPA also nates that in EPA’s final rule
regarding the 2010 SO, NAAQS, FPA notad that it
anlicipates severul fortheoming national and
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infrastructure SIP must be disapproved

for not including enforceable emissions

limilalions Lo prevenl [ulure 1-hour SO,
nonallainmenl designalions.

D. Sierra Club Comments on
Pennsylvania 2008 Ozone Infrastructure
Sip

Comment 10: The Commenler claims
LPA must disapprove the proposed
infrastruclure SIP for the 2008 ozone
NAAQS for its failure to include
enforceable measures on sources of
volatile organic compounds (VOCs) and
nitrogen oxides (NOx) to ensure
attainment und muintenance of the
NAAQS in dreas not designated
nonallainment and o ensure
compliance with seclion 110(a)(2)(A) for
the 2008 czone NAAQS. 'The
Commenter specifically mentions ECUs
as well as the oil and gas production
industry as sources needing additional
controls as they are major sources of
ozone precursors. The Commenter
claims stringent emission limits must
apply al all limes lo ensure all areas in
Pennsylvania allain and mainlain the
azone NAAQS. The Commenler claims
the provisions listed by Pennsylvania
for section 110(a)(2)(A) in its 2008
ozonc NAAQS infrastructure SIP are
insufficient for attuining and
mdintdining the 2008 vzone NAAQS us
cvidenced by the Commenter’s review
of air quality monitoring ddta in areas
which are not presently designated
nondttainment for the 2008 ozone
NAAQS. Specifically, the Commenler
ciles air moniloring in a number of
Pennsylvania counties including
Mercer, Indiana, Lebanon, Dauphin,
Erie and York countics indicating
“excecdances” of the NAAQS and what
the Commenter asserts are design values
above the NAAQS in 2010-2012, 2011
2013, and 2012-2014. The Commenter
alleges Lhal Lhese "‘exceedances”
demonstrale Lhal the Pennsylvania 2008
ozone infrastructure SIP with exisling
regulations, statutes, source-specific
limits and programs fails to demonstrate

regional rules, such as the lndustriul Yoilers
stunidard under CAA seclion 112, are likely (o
require significant reductions in SO, emissions over
the next several years. See 75 FR 35520. EPA
continues to believe similar national and regional
rules will lead to SO, reductons that will help
achieve compliance with the 2010 SO, NAAQS. If
it appears that states with areas dasignated
nonattainment in 2013 will navertheless fail to
altuin the NAAQS us expediliously us praclicable
(bul no later thun Oclober 2018) during EPA's
review of atwinment SIPs required by section 172,
the CAA provides authorities and tools for EPA to
solve such failure, including, as appropriate,
disapproving submitted SIPs and promulgating
federal implementation plans. Likewise, for any
areas designated naonattainment after 2013, FPA has
the sama autharities and tools availahle to address
any areus which do no( timely uttain the NAAQS.

the infrastructure SIP will ensure
allainmenl and mainlenance of the 2008
ozonc NAAQS. Thus, the Commenter
asscrts EPA must disapprove the 2008
ozone infrastructure SIP.

In addition, the Commenler asserls
that the infrastructure SIP required by
scction 110(a) must provide assurances
that the NAAQS will be attained and
mainlained [or areas nol designaled
nonallainmenl and asserls Lhal the
Pennsylvania infrastructure STP must
contdin state-wide regulations and
emission limits that “‘ensure that the
proper mass limilalions and shorl lerm
averaging periods arc imposed on
certain specific lurge sources of NOx
such as power plants. These emission
limils must apply al all limes . . . o
ensure that all arcas of Pennsylvania
attain und maintain the 2008 eight-hour
Ozone NAAQS.” The Commenter
suggesls limils should be sel on a
pounds per hour (Ibs/hr) basis for EGUs
to address variation in mass emissions
and ensure protection of the umbient air
qualily. The Commenler ciles Lo NOx
limits from PSD permits issued to EGUs
with low NOx emission rates, claiming
such rates and related control
elliciencies are achievable [or LGUSs.
The Commenter suggaests short-torm
averaging limits would ensure EGUs
cannot emit NOx at higher rates on days
when ozone levels are worst while
meeting a longer-term average. The
Commenter 4lso contends that adding
control devices und emission limits on
LGUs are a “‘cosl effeclive oplion Lo
reduce NOx pollulion and allain and
mainlain the 2008 ozone NAAQS.”

Finally, the Commenter contends the
proposed ozone infrastructure SIP
cannot ensure Pennsylvania will attain
and maintain the 2008 ozone NAAQS
and contends EPA must disapprove the
SIP for lack of emission limils (o allain
and mainlain the ozone NAAQS
slalewide.

Response 10: EPA disagrees with the
commenter that the infrastructure STPs
must include detsiled attainment and
maintenance plans for all ureas of the
state and must be disapproved if ozone
air qualily dala thal became available
lale in the process or aller the SIP was
due and submilled changes the stalus of
arcas within the state.25 EPA has
addressed in detail in prior responses
above the Commenter’s genceral
arguments that the stututory language,
legislative history, case law, EPA

>SEPA notes however that the data presented by
the Commenter in table 5 of its March 9, 2015
comments indicates a general improving trend in
azone air quality for the specific counties the
Commenter included. The data could equally he
used ta indicate improving ozone air quality basad
on existing meosures in the Pennsylvania SLP.

regulations, and prior rulemaking
actions by EPA mandute the
inlerprelalion it advocales—i.e., thal
infrastruclure SIPs musl ensure
allainmenl and maintenance of the
NAAQS. EPA bhelicves that section
110(n)(2)(A) is reasonably interpreted to
require states to submit SIPs that reflect
the first step in their planning for
dttaining and maintaining 4 new or
revised NAAQS and that they contain
enforceable conlrol measures and a
demonslration thal Lhe slale has Lhe
available loals and authority (o develop
and implement plans to attain and
maintain the NAAQS, including the
2008 ozone NAAQS.

Moreover, the CAA recognizes and
has provisions to address changes in air
qualily over lime, such as an area
slipping [rom allainmenl lo
nonallainment or changing from
nonattainment to attainment. These
include provisions providing for
redesignation in section 107(d) and
provisions in section 110(k)(5) allowing
EPA to call on the state to revise its SIP,
as aﬁpropriate.

‘The Commenler suggesls lhal LPA
musl disapprove the Pennsylvania
ozone infrastructure SIP because Lhe [acl
that a fow arcas in Pennsylvania
recently had air quality data slightly
above the standard therefore proves that
the infrastructure SIP is inadequate to
demonstrate maintenance of the ozone
NAAQS for those arcas. EPA disagrees
with the Commenter because EPA does
not believe that section 110(a)(2)(A)
requires detailed plunning SIPs
demonsiraling either altainment or
mainlenance [or specilic geographic
areas ol lhe slale. The infrastructure SIP
is triggered by promulgation of the
NAAQS, not designation. Morcover,
infrastructure SIPs are due three years
following promulgation of the NAAQS
and designations are not due until two
yeurs (or in some cases three years)
[ollowing promulgalion of the NAAQS.
‘Thus, during a signilicant portion of the
periad thal a stale has available for
developing the infrastructure SIP, it
does not know what the designation
will be for individual areas of the
state.2¢ Tn light of the structure of the
CAA, EPA’s long-standing position
regarding infrastructure SIPs is that they
are general planning SIPs to ensure that
the slale has adequale resources and

26 While it is rue (hat (here may be sowe
wonilors wilhin a state with values so high os (0
make a nonattainment designation of the county
with that monitor almost a certainty, the geographic
boundaries of the nonattainment area assoclated
with that monitor would not he known until EPA
issues final designations. Moreover, the five areas
of concarn to the Commenter do not fit that
descriplion inany event
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authority to implement a NAAQS in
general throughoul the stale and not
delailed allainmen! and mainlenance
plans for cach individual area of the
state.

LPA's inlerprelation thal
infraslruclure SIPs are more general
planning SIPs is consistent with the
statute as understood in light of its
hislory and slruclure as explained
previously in response Lo prior
comments. While at one time section
110 did provide the only detailed SIP
planning provisions [or slales and
specified thal such plans muslt provide
for attainment of the NAAQS, part D of
title I of the CAA (not CAA section 110)
governs Lhe subslanlive planning
process, including planning [or
attainment and maintenance of the
NAAQS.

For the reasons explained by EPA in
this aclion, LPA disagrees wilh the
Commenter that EPA must disapprove
an infrustructure SIP revision if there
are monitored violations of the standard
in the slale and the seclion 110(a)(2)(A)
revision does not have detailed plans for
demonstrating how the state will bring
that ared into attainment or ensure
mainlenance of the NAAQS. Ralther,
EPA belicves that the proper inquiry at
this juncture is whether the state hus
met the basic structural SIP
requirements appropriale al the poinl in
lime LPA is acling upon the submillal.
EPA’s NPR and TSD for this rulemaking
address why the Pennsylvania STP
meets the busic structural SIP
requirements as lo lthe elemenls
addressed in section 110(a)(2) in the
NPR for the 2008 ozone NAAQS.

As uddressed in EPA’s proposed
approval [or this rule, Pennsylvania
submitted a list of existing emission
reduction measures in the SIP that
control emissions of NOx and VOCs.
Pennsylvania’s SIP revision refllecls
numerous provisions that have the
ability to reduce ground level ozone and
its precursors, The Pennsylvania SIP
relies on measures and programs used Lo
implemeant previous ozone NAAQS.
Because there is no substantive
difference between the previous ozone
NAAQS and Lhe more recenl ozone
NAAQS, other than the level of the
standard, the provisions relied on by
Pennsylvania will provide benefits for
the new NAAQS; in other words, the
measures reduce overall ground-level
ozone and its precursors and are not
limited to reducing ozone levels to meot
one specific NAAQS. Although
additional control meuasures for ozone
precursors such as those mentioned by
the Commenter may be considered by
PADLP and could be submilled wilh an
infrastructlure SIP, these addilional

measures are not 4 requirement in order
[or Pennsylvania (o meel CAA seclion
110(a)(2)(A). In approving
Pennsylvania’s infrastructure SIP
revision, EPA is affirming that
Pennsylvania has sulficienl authorily Lo
take the lypes of aclions required by the
CAA in order to bring such areas back
into attsinment.

I'inally, EPA appreciales the
Commenler’s informalion regarding
EGU NOx control measures and
reduction efficiencies as well as
emissions limitations applicable to new
or modilied LGUs which were sel
during the PSD or NSR permit process.
Additional NOx regulations on
emissions from EGUs would likely
reduce ozone levels [urther in one or
more areas in Pennsylvania. Congress
estublished the CAA such that each state
has primary responsibility for assuring
air qualily within the slale and each
state is first given the opportunity to
determine an emission reduction
program for its areas subject to EPA
approval, with such approval dependent
upon wheather the SIP as a whole meoets
the applicable requirements of the CAA.
See Virginia v. EPA, 108 F.3d at 1410.
‘The Commonwealth could choose Lo
consider additional control measures for
NOx at EGUs to ensure attainment and
maintenance of the ozone NAAQS as
Pennsylvania moves [orward lo meel the
muore prescriplive plannin,
requirements of the CAA in the future.
However, as we have explained, the
Commonwealth is not required to
regulale such sources [or purposes of
mecting the infrastructure SIP
requircments of CAA section 110(a)(2).

In addition, emission limits with the
shorler-lerm averaging rales suggesled
by the Commenter could be considered
within the part D planning procass to
ensure attainment and muintenance of
the 2008 ozone NAAQS. As LiPA [inds
Pennsylvania’s NOx and VOC
provisions presently in the SIP
sufficient for infrastructure SIP
purposes and specifically for CAA
section 110(a)(2)(A), further
consideration of averaging times is not
dppropridte or relevant at this time,
Thus, LPA disagrees wilh the
Commenter that Pennsylvania’s ozone
infrastructure SIP must be disapproved
for failure to contain sufficient measures
Lo ensure allainmenl and mainlenance
of the NAAQS.

Comment 11: The Commenter states
enforceable emission limits are
necessary to avoid future nonattainment
designations in areas where
Pennsylvania’s monitoring network hus
shown “exceedances” with the 2008
nzone NAAQS in recenl years. The
Commenler slaled LEPA musl address

inadequacies in enforceuble emission
limilations relied upon by Pennsylvania
[or ils ozone infrastruclure SIP Lo
comply with CAA saction 110(a)(2)(A)
und stated EPA must disapprove the
ozone infrastructure SIP lo ensure large
sources of NOx and VOCs cannol
contribute to exceedances of the ozone
NAAQS and prohibit attainment and
mainlenance of the ozone NAAQS in all
of Pennsylvania.

Response 11: For the reasons
previously discussed, EPA disagrees
wilh the Commenter thal we musl
disapprove the Pennsylvania ozone
infrastructure SIP because it does not
demonstrate how areas that may be
newly violaling the ozone NAAQS since
the lime of designalion can be brought
back into attainment. Enforceable
emission limitations to avoid future
nonallainmenlt designalions are nol
required for LPA (o approve an
infrastructure SIP under CAA scction
110, and any emission limitations
needed Lo assure allainmenl and
mainlenance with the ozone NAAQS
will be determined by Pennsylvania and
reviewed by EPA us purt of the part D
allainmenl! SIP planning process. Thus,
LPA disagrees with the Commenler that
EPA must disapprove the ozone
infrastructure SIP to ensure large
sources of NOx und VOC do not
contribule Lo exceedances of the
NAAQS or prohibil implemenlalion,
attainment or maintenance of the ozone
NAAQS. As explained in the NPR and
TSD, Pennsylvania has sufficient
emission limilalions and measures Lo
address NOx and VOC emissions for
CAA section 110(a)(2)(A).

I11. Final Action

EPA is upproving the following
elements of Pennsylvania’s june 15,
2014 SIP revisions for Lhe 2008 azone
NAAQS and the 2010 SO, NAAQS:
Section 110(a)(2)(A), (B), (C), (D)(H)(IT)
(PSD requirements), (D)(ii), (1), (1), (G),
(H), 0), (K), (L), and (M). Pennsylvania’s
SIP revisions provide the basic program
elements specified in Section 110(a)(2)
necessary Lo implemenl, mainlain, and
enforce Lthe 2008 ozone NAAQS and the
2010 SO> NAAQS. This final
rulemuking action does not include
action on section 110(a)(2)(I) which
perlains o the nonatlainment planning
requirements of parl D, T'itle I of the
CAA, because Lhis elemenl is nol
required to he submitted by the 3-year
submission deadline of section 110(a)(1)
of the CAA, and will be addressed in a
separate process. This final rulemaking
action also does not include action on
section 110(a)(2)(D)E)(D) for interstute
Lransporl for the 2008 ozone or the 2010
SO, NAAQS as Pennsylvania’s July 15,
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2014 SIP submissions did not address
this element for either NAAQS nor does
this rulemaking include any aclion on
seclion 110(a)(2)(D)(i)(11) for visibilily
proleclion for either NAAQS. While
Pennsylvania’s July 15, 2014 SIP
submissions for the 2008 ozone and
2010 SO, NAAQS included provisions
addressing visibility protection, EPA
will take later, separate action on this
element for both of these NAAQS.

IV. Statutory and Executive Order
Reviews

A. General Ilequiremenls

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the

CAA and applicable I'ederal regulalions.

42 U.S.C. 7410(k); 40 CI'R 52.02(a).
‘I'hus, in reviewing SIP submissions,
EPA’s rolc is to approve state choicos,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by slate law. l‘or thal
reason, Lhis aclion:

e Is nol a “signilicanl regulalory
aclion” subjecl lo review by the Olfice
of Management and Budget under
Exccutive Order 12866 (58 FR 51735,
QOctobor 4, 1993);

e does nol impose an informalion
colleclion burden under the provisions
of the Paperwork Reduction Act (44
17.8.C.. 3501 ot s0q.);

« is cortificd as not having a
significant cconomic impact on a
substantisl number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 ¢t seq.):

¢ does not contdin any unfunded
maundate or significantly or uniquely
alfecl small governmentls, as described
in the Unfunded Mandates Reform Acl
of 1995 (Pub. L. 104-4);

e does nol have l‘ederalism
implicalinns as specified in lixeculive

safety risks subject to Executive Order
13045 (62 I'R 19885, April 23, 1997);

e is nol a signiflicanl regulalory aclion
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e is nol subject lo requirements of
Seclion 12(d) of the Nalional
Tachnology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
applicalion of those requirements would
be inconsislenl wilh the CAA; and

e docs not provide EPA with the
discretionary suthority to address, as
appropriale, disproportionale human
health or environmenlal effecls, using
practicable and legally permissible
methods, under Executive Order 12898
(59 I'R 7629, l'ebruary 16, 1994).

In addition, this rule does nol have
tribal implications as specificd by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
nol approved Lo apply in Indian counlry
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
lribal law.

B. Submission to Congress und the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as udded by the Small
Business Regulalory Linforcement
Fairncss Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
reporl conlaining this aclion and other
required informalion lo the U.S. Senale,
the U.S. House of Represenlalives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule’” as
delined by 5 U.S.C. 804(2).

Court of Appeals for the appropriate
circuit by October 5, 2015, Filing 4
pelition [or reconsideralion by the
Administralor of this [inal rule does nol
alfect the finalily of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shull not postpone the effectiveness of
such rule or dction.

'T'his aclion perlaining Lo
Pennsylvania’s section 110(a)(2)
infrastructurce clements for the 2008
ozone NAAQS and 2010 SO, NAAQS
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollulion conlrol, Incorporalion by
reference, Inlergovernmenlal relalions,
Nitrogen dioxide, Ozone, Reporling and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: July 24, 2015.
william C. Early,
Acling Regional Adwministrutor, Begion I

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

® 1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 ¢l scq.

Subpart NN—Pennsylvania

m 2. [n §52.2020, Lhe lable in paragraph
(¢)(1) is amended by adding two cntrics
for “Section 110(a)(2) Infrastructure
Requirements for the 2008 ozone
NAAQS” and “Section 110(a)(2)
Infrastructure Requirements for the 2010
S0, NAAQS” at the end of the table to
read as [ollows:

Ordor 13132 (64 FR 43255, August 10, C. Petitions for Judicial Review §52.2020 Identification of plan.

1999); Under seclion 307(b)(1) of the CAA, * * * * *
e is nol an economically significant  pelilions for judicial review ol this (e) ¥ * *

regulatory action bascd on health or action must he filed in the United States (1)s = #

Name of non-regulatory Applicable geographic State o -
SIP revision P sugrant:lal EPA Approval date Additional explanation

Section 110(a)(2) Infra- Statewide ... 7/15/14 8/5/15 [Insert Federal — This rulemaking action addresses the following
structure Require- Register citation]. CAA elements: 110(a)(2)(A), (B), (C), (D)(i)(I1)
ments for the 2008 (prevention of significant deterioration), (D)(ii),
ozone NAAQS. (E), (F), (G), (H), (4), (K), (L), and (M).

Section 110(a)(2) Infra- Statewide .............cceenes 7/15/14 8/5/15 [Insert Federal  This rulemaking action addresses the following

structure Require-
ments for the 2010
SO, NAAQS.

Register cilation].

CAA elements: 110(a)(2)(A), (B), (C), (D))
(prevention of significant deterioration), (D)(ii),
(E), (F), (@), (H), (4), (K), (L), and (M).
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|IFR Doc. 2015-19090 Filed 8—4-15; 8:45 am|
BILLING CODE 8560-50-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 27
RIN 2105-AD91
[Docket No. DOT-0ST-2011-0182]

Nondiscrimination on the Basis of
Disability in Programs or Activities
Receiving Federal Financial
Assistance (U.S. Airports)

AGENCY: Olfice of the Secrelary,
Department of I'ransporlation (DO'T).
ACTION: Final rule.

SUMMARY: The Department is issuing a
final rule to amend its rules
implementing section 504 of the
Rehabililalion Act of 1973, which
requires accessibilily in airporl lerminal
facililies Lhal receive l'ederal [inancial
assistance. The final rule includes new
provisions related to service animal
relief arcas and captioning of televisions
and audio-visual displuys thut ure
similar to existing requirements
applicuble to U.S. and foreign air
carriers under the Departmenl’s Air
Carrier Access (ACAA) regulations. The
final rule ulso reorganizes a provision
concerning mechanical lills [or
enplaning and deplaning passengers
wilh mobilily impairmenls, and amends
this provision to require airports to
work not only with 1.S. carriers but also
forcign air carriers to ensure that lifts
dre available where level entry loading
bridges ure not available. This final rule
applies to airport fucilities located in the
Uniled Stales with 10,000 or more
annual enplanements thal receive
lederal [inancial assislance.

DATES: This rule is effective October 5,
2015.

FOR FURTHER INFORMATION CONTACT:
Macgan L. Johnson, Senior Trial
Attorney, Office of the Assistant General
Counsel for Aviation Enforcement and
Proceedings, Depurtment of
Transportation, 1200 New Jersey
Avenue SE., Roorm W46-409,
Washinglon, DC 20590, (202) 366-9342.
You may also conlacl Blane A. Warkie,
Assislanl General Counsel [or Avialion
Enforcement and Proceedings,
Department of Transportation, 1200
New Jersey Avenuce SE., Room W96—
464, Washington, DC 20590, (202) 366—
9342, Arrangements to receive this
notice in 4n alternative format muy be
made by conlacling Lhe above named
individuals.

SUPPLEMENTARY INFORMATION:
Background

On November 1, 1996, the U.S.
Deparlmenl of I'ransporlalion amended
ils regulation implemenling seclion 504
of the Rehabilitation Act of 1973 to
create a new section, 49 CFR 27.72,
concerning regulatory requirements for
U.S. airports to ensure the availability of
lifts to provide level-entry boarding for
passengers with disabilities flying on
small aircrafll.* See 61 I'R 56409. This
requirementl paralleled the lift
provisions applicable (o U.S. carriers in
the ACAA rule, 14 CFR part 382. On
May 13, 2008, the Department of
Transportation published a final rule
that amended part 382 by muking it
applicuble to foreign air carriers. See 73
FR 27614. This amendment also
included provisions thal require U.S.
and [oreign air carriers, in cooperalion
wilh airporl operalors, lo provide
service animal relief areas for service
animals that accompany passengers
departing, connecting, or arriving at
U.S. airports. See 14 CFR 382.51(u)(5).
Part 382 also now requires U.S. und
foreign air carriers to enable captioning
on all televisions and other audin-visual
displays thal are capable of displaying
caplioning and thal are localed in any
portion of the airport terminal to which
any passengers have access. See 14 CI'R
382.51(a)(6). As a resull of the 2008
amendments to Part 382, the
requirements in Part 27 no longer
mirrored the requirements applicable to
airlines set forth in puart 382 us had been
intended.

On September 21, 2011, the
Department issued a notice of proposed
rulemaking (NPRM) in Docket OST
2011-0182 titled, “Nondiscrimination
on the Basis of Disubility in Programs or
Aclivilies Receiving l‘ederal I'inancial
Assislance (U.S. Airporls).” See 76 'R
60426 el seq. (Seplember 29, 2011). The
Department proposed to amend part 27
by inscrting provisions that would
require airport operators to work with
carriers to estublish relief areas for
service animals that uccompany
passengers with disabilities depuarting,
connecling, or arriving at U.S. airporls;
lo enable high-conlrasl caplioning 2 on

" Recognlzing the need for level-entry boarding
for passengers with mobility impairments on larger
afreraft, the Department extended the applicability
of its 1996 rule to atrcraft with a seating capacity
of 31 or more passengers in 2001. See 66 FR 22107,

> High-contrast captioning is defined in 14 CFR
382.3 as “captioning that Is at least as easy to read
as white letters on a consistent black background.”
As explained in the preamble to Part 382, defining
“high-contrast captioning” in such a way not anly
ensures that captioning will be affective but alsn
allows carriers (o use existing or future (echnologics

certain televisions and audio-visual
displays in U.8. airporls; and Lo
negoliale in good [aith with foreign air
carriers to provide, operate, and
maintain lifts for bourding und
deplaning where level-entry loading
bridges are nol available. The
Department also proposed updates in
the NPRM to outdated references that
existed in 49 CFR part 27 by deleting
obsolete references to the Uniform
Federal Accessibility Standards in 49
CI'R 27.3(b), and changing the language
“appendix A lo parl 37 of this lille” Lo
“appendices B and D o[ 36 CI'R parl
1191, as modified by appendix A to part
37 of this title.”

The Depurtment usked « series of
questions regarding the proposed
amendments to part 27. We received
481 commenls in response lo Lthe NPRM,
the majorily of which were received
from individual commenlers. ‘The
Department also received a number of
comments from disability organizations,
airports, und sirport associations. We
have carefully reviewed und considered
these comments. The significant,
relevanl issues raised by the public
comments lo the NPRM are sel forth
below, as is the Deparlmenl’s response.

Service Animal Relief Areas

In the NPRM, the Department sought
comment on whether it should adopt
requiremenls regarding Lhe design of
service animal relief arcas and what, if
any, provisions the rule should include
concerning the dimensions, materials
used, and muintenance for service
animal relief ureas. The Depurtment
explained that commenters should
consider the size and surface malerial of
the area, mainlenance, and dislance o
service animal reliel areas, which could
vary based on the size and configuration
of the airport. The Department also
sought comment on the compliance date
for these requirements,

Comments

Commenters that indicated that they
are service animal users, and other
individual commenlers, favor the
conslruclion of service animal reliel
areas on non-cemenl surfaces. I'hese
commenters also expressed a desire to
see overhangs covering service animal
relicf arcas to protect service animal
users from the elements. Airport and
airport organization commenters,
however, do not support specific
mandales regarding Lhe design, number,
or localion of service animal reliefl areas,
and encourage the Department lo adopl
the general language that appears in part

to achieve captioning that are as effective as white
an bluck or mwore so.






