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June 26, 2017 

Via E-Mail: Hanson.Andrew@epa.gov and CW A wotus@epa.gov 

Administrator Scott Pruitt 
Enviromnental Protection Agency 
1200 Pennsylvania Avenue, NOW 
Washington, DC 20460 

Douglas W. Lamont, P.E. 
Senior Official Perfonning the Duties of the Assistant Secretary of the Anny 
108 Anny Pentagon 
Washington, DC 20310-0108 

Re: 	 Federalism Consultation for Executive Order 13 778 
Waters of the United States Rule 

Dear Administrator Pruitt and Mr. Lamont: 

The State of Illinois appreciates the opportunity to provide input on the proposed 

approach in Presidential Executive Order No. 13778 ("Executive Order") for revising the 

definition of waters of the United States (Clean Water Rule: Definition of "Waters of the United 

States"; Final Rule, 80 Fed. Reg. 37,054 (June 29, 2015)). 

Through the Illinois Enviromnental Protection Agency ("Illinois EPA") and other state 

agencies, the State of Illinois has been delegated autho1ity from the United States Enviromnental 

Protection Agency and United States Department of the Anny ("Federal Agencies") to operate 

major Clean Water Act programs. The Illinois EPA manages a comprehensive water quality 

program, which includes surface water and groundwater quality monitoring, operation of the 

NPDES pennitting program, inspection of pollution sources and citizen complaints, compliance 

monitoring of regulatory standards, and enforcement of applicable requirements. With over 

106,000 miles of streams within state boundaries, as well as more than 90,000 lakes and ponds, 

the State of Illinois believes it is of the upmost importance that the Federal Agencies promulgate 

a rule defining "waters of the United States" in a manner that fulfills the Executive Order's goal 

of keeping waters free from pollution, while promoting economic growth and minimizing 

regulatory uncertainty. 
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Of all the stated goals in the Executive Order, it is critical that the Federal Agencies 

provide regulatory cetiainty regarding the definition of "waters of the United States" in the most 

expeditious timeframe possible. Regulatory certainty is vital, not only to those of us that are 

tasked with enforcing environmental regulations, but also to the regulated community that must 

have the ability to plan for environmental compliance while seeking to remain competitive in the 

current economy and provide jobs across the state. To that end, the State of Illinois recommends 

that the Federal Agencies withdraw the Clean Water Rule due to its potentially expansive nature 

and uncetiain interpretation. The Clean Water Rule admirably attempts to provide regulatory 

cetiainty with its definition of"waters of the United States"; however, the Rule is mired in 

litigation and opposed by a wide variety of industry groups. To protect waters within our State's 

borders, the State of Illinois can effectively apply cutTently existing mies through the application 

ofUSEPA's 2003 and 2008 guidance, as well as the U.S. Supreme Court decisions in SWANNC 

and Rapanos. 

If the decision is made to revise the definition of"waters of the United States," it is 

recommended that the Federal Agencies develop their own independent interpretation by 

conducting a thorough review of congressional intent and judicial interpretation, including 

Justice Sca!ia's opinion in Rapanos, rather than relying strictly on one judge's view. 

Additionally, the State of Illinois requests that the following comments be taken under 

consideration. 

First, the State of Illinois acknowledges that federal jurisdiction extends somewhat 

beyond navigable waters to cetiain non-navigable waterbodies and wetlands. In defining those 

non-navigable waterbodies or wetlands that are "waters of the United States," the Federal 

Agencies should focus on water features that are identifiable based on clear, objective 

characteristics, to provide clarity and cetiainty to regulators and the public. 

Second, it is critically important that any new rnle provide states with clear guidelines 

that will allow for the effective implementation of the tenns "relatively pennanent" and 

"continuous surface connection." Recognition should be given to the fact that each state has its 

own specific topography, hydrologic conditions and water quality concerns. Strict definitions, 

such as those used in the Clean Water Rule, will be difficult to apply on a unifonn basis across 

the country because of state-specific conditions. Rather, the Federal Agencies should explore the 

creation of criteria and guiding principles for defining "waters of the United States" that would 

allow states much needed flexibility in detennining whether a pmiicular body of water is 

"relatively pennanent" or has a "continuous surface connection." This type of definition, which 

would be based on objectively identifiable characteristics and state-specific conditions, will go a 

long way towards avoiding litigation and other costs that divert scarce resources from protecting 

state and federal waters. 

Third, any revised definition of "waters of the United States" should retain the existing, 

long-standing codified exclusions, including the exclusion for pits and quarries and waste water 



treahnent systems, which are heavily relied upon by mining and other industries to manage on­
site waters in a manner consistent with all applicable state water quality standards. 

Finally, because of the challenges that may exist in utilizing a Justice Scalia approach to 

defining "waters of the United States," as well as the need to take into account state-specific 

hydrologic and water quality issues, the State of Illinois encourages the Federal Agencies to 

work closely with states in the development of a replacement for the Clean Water Rule. A close 

working relationship between state and federal governments would respect the fundamental 

principle of cooperative federalism that is at the heart of recognizing the vital role of states in 

implementing the Clean Water Act. Further coordination and consultation with the regulated 

community would lead to a greater understanding of the specific issues affecting states, and lend 

further credibility to the rnlemaking process, both of which would ultimately strengthen any 

replacement to the Clean Water Rule. 

Thank you again for the opportunity to comment on the Executive Order's proposed 

approach to revising the definition of"waters of the United States" and the State of Illinois looks 

forward to further consultation with the Federal Agencies as this process continues. 

dL# 

Alec Messina 
Director 


