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SUBCHAPTER G : FLEIIIBLE PERNIITS 

§§116.710,116.715,116.721,116.722,116.750 

§116.710 . Applicability. 

(a) Flexible permit . A person may obtain a flexible permit which allows for physical or 

operational changes as provided by this subchapter as an alternative to obtaining a new source review 

permit under § 116.110 of this title (relating to Applicability), or in lieu of amending an existing permit 

under § 116 .116 of this title (relating to Amendments and Alterations) . A person may obtain a flexible 

permit under § 116.711 of this title (relating to Flexible Permit Application) for a facility, group of 

facilities, or^ account before any actual work is begun, provided however: 

(1) only one flexible permit may be issued at an account site ; 

(2) modifications to existing facilities covered by a flexible permit may be handled 

through the amendment of an existing flexible permit ; 

(3) permitting of a new facility may be handled through the amendment of a flexible 

permit ; and 

(4) a flexible permit may not cover sources at more than one account site . 

(b) Change in ownership . The new owner of a facility, group of facilities, or account shall 

comply with §116.110(d) of this title, provided however, that all facilities covered by a flexible permit 
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must change ownership at the same time and to the same person, or both the new owner 
and existing 

permit holder must obtain a permit alteration allocating the emission caps or 
individual emission 

limitation prior to the transfer of the permit by the commission . After the sale of a facility, or 

facilities, but prior to the transfer of a permit requiring a permit alteration, the original 
permit holder 

remains responsible for ensuring compliance with the existing flexible permit and all rules and 

regulations of the commission . 

(c) Submittal under seal of Texas licensed professional engineer . . All applications for a flexible 

permit or flexible permit amendment shall comply with § 116.110(e) of this title . 

(d) Responsibility for flexible permit application. The owner of the facility, group of facilities, 

or account or the operator of the facility, group of facilities, or account who is 
authorized to act for the 

owner is responsible for complying with this section, except as provided by 
subsection (b) of this 

section . 

§116.715 . General and Special Conditions . 

(a) Flexible permits may contain general and special conditions . The holders of flexible 

permits shall comply with any and all such conditions . Upon a specific finding by the executive 

director that an increase of a particular air contaminant could result in a significant 
impact on the air 

environment, or could cause the facility, group of facilities, or account to become 
subject to review 

under § 116.150 and § 116 .151 and §§ 116 .160 - 116.163 of this title (relating 
to Nonattainment Review 

or Prevention of Significant Deterioration Review) or Subchapter C of this chapter 
(relating to 

Hazardous Air Pollutants : Regulations Governing Constructed or Reconstructed Major Sources 
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30 TAC §§116.710, 116.711, 116.715 - 116.718, 116.720, 
116.721, 116.730, 116.740, 116.750, 116.765 

STATUTORY AUTHORITY 

The amendments and new rule are adopted under Texas  Water
Code, §5.102, concerning General Powers, that provides the 
commission with the general powers to carry out its duties under 
the Texas Water Code; §5.103, concerning Rules, §5.105, 
concerning General Policy, which authorize the commission to 
adopt rules necessary to carry out its powers and duties under 
the Texas Water Code; and §7.101, concerning Violation, which 

 

provides that a person may not violate a statute or rule under the 
commission’s jurisdiction; and under Texas Health and Safety 
Code (THSC), §382.017, concerning Rules, which authorizes 
the commission to adopt rules consistent with the policy and 
purposes of the Texas Clean Air Act. The amendments are 
also adopted under THSC, §382.002, concerning Policy and 
Purpose, which establishes the commission purpose to safe-
guard the state’s air resources, consistent with the protection of 
public health, general welfare, and physical property; §382.003, 
concerning Definitions; §382.011, concerning General Powers 
and Duties, which authorizes the commission to control the 
quality of the state’s air; §382.012, concerning State Air Control 
Plan, which authorizes the commission to prepare and develop 
a general, comprehensive plan for the control of the state’s 
air; §382.051, concerning Permitting Authority of Commission; 
Rules, which authorizes the commission to issue a permit by 
rule for types of facilities that will not significantly contribute 
air contaminants to the atmosphere; §381.0511, concerning 
Permit Consolidation and Amendment; §382.0512, concern-
ing Modification of Existing Facility, which restricts what the 
commission may consider in determining a facility modification; 
§382.0513, concerning Permit Conditions, which authorizes 
the commission to establish and enforce permit conditions; 
§382.0514, concerning Sampling, Monitoring, and Certification; 
§382.0515, concerning Application for Permit, §382.0517, 
concerning Determination of Administrative Completion of Ap-
plication, §382.0518, concerning Preconstruction Permit, which 
authorizes the commission to require a permit before a facility is 
constructed or modified; §382.056, concerning Notice of Intent 
to Obtain Permit or Permit Review; Hearing; and §382.062, 
concerning Application, Permit, and Inspection Fees. 

This rulemaking implements THSC, §§382.002, 382.003, 
382.011, 382.012, 382.051, 381.0511, 382.0512; 382.0513, 
382.0514, 382.0515, 382.0517, 382.0518, 382.056 and 
382.062. 

§116.710. Applicability. 
(a) Flexible permit. A person may obtain a flexible permit 

which allows for physical or operational changes as provided by this 
subchapter as an alternative to obtaining a new source review permit 
under §116.110 of this title (relating to Applicability), or in lieu of 
amending an existing permit under §116.116 of this title (relating to 
Amendments and Alterations). A person may obtain a flexible permit 
under §116.711 of this title (relating to Flexible Permit Application) 
for a facility, group of facilities, or account before any actual work is 
begun, provided however: 

(1) only one flexible permit may be issued for an account; 

(2) modifications to existing facilities included in a flexible 
permit may be authorized by the amendment of an existing flexible 
permit; 

(3) a new facility may be authorized by the amendment of 
a flexible permit; 

(4) a flexible permit may not cover facilities at more than 
one account; and 

(5) a flexible permit application, review, and issued permit 
used to authorize any facility, group of facilities, or any change to ex-
isting facilities at an account that constitutes a new major stationary 
source or major modification as defined by §116.12 of this title (relat-
ing to Nonattainment and Prevention of Significant Deterioration Re-
view Definitions), shall be completed in accordance with Subchapter 
B, Division 5 or 6 of this chapter (relating to Nonattainment Review 
Permits; and Prevention of Significant Deterioration Review, respec-
tively), including retention of established limits where there has been 
no subsequent modification. No person shall use this subchapter to cir-
cumvent applicable requirements of Subchapter B, Division 5 or 6 of 
this chapter. 

(b) Change in ownership. The new owner of a facility, group 
of facilities, or account shall comply with §116.110(e) of this title, pro-
vided however, that all facilities authorized by a flexible permit must 
change ownership at the same time and to the same person, or both the 
new owner and existing permit holder must obtain a permit alteration 
allocating the emission caps or individual emission limitation prior to 
the transfer of the permit by the commission. After the sale of a facil-
ity, or facilities, but prior to the transfer of a permit requiring a permit 
alteration, the original permit holder remains responsible for ensuring 
compliance with the existing flexible permit and all rules and regula-
tions of the commission. 

(c) Submittal under seal of Texas licensed professional engi-
neer. All applications for a flexible permit or flexible permit amend-
ment shall comply with §116.110(f) of this title. 

(d) Responsibility for flexible permit application. The owner 
of the facility, group of facilities, or account or the operator of the facil-
ity, group of facilities, or account who is authorized to act for the owner 
is responsible for complying with this section, except as provided by 
subsection (b) of this section. 

§116.711. Flexible Permit Application. 

In order to be granted a flexible permit or flexible permit amendment, 
the owner or operator of the proposed facility shall submit a permit 
application which must include: 

(1) a completed Form PI-1 General Application signed by 
an authorized representative of the applicant. All additional support 
information specified on the form must be provided before the appli-
cation is complete; 

(2) information which demonstrates that emissions from 
the facility, including any associated dockside vessel emissions, meet 
all of the following: 

(A) Protection of public health and welfare. 

(i) The emissions from the proposed facility, group 
of facilities, or account as determined under §116.716 of this title (relat-
ing to Emission  Caps and Individual Emission Limitations), will com-
ply with all applicable rules of the commission and with the intent of 
the TCAA, including protection of the health and physical property of 
the people. 

(ii) In considering the issuance of a flexible permit 
for construction or modification of any facility, group of facilities, or 
account within 3,000 feet or less of an elementary, junior high/mid-
dle, or senior high school, the commission shall consider any possible 
adverse short-term or long-term side effects that an air contaminant or 
nuisance odor from the facility, group of facilities, or account may have 
on the individuals attending these school facilities. 
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(B) Measurement of emissions. The proposed facility, 
group of facilities, or account will have provisions for measuring the 
emission of air contaminants as determined by the executive director. 
This may include the installation of sampling ports on exhaust stacks 
and construction of sampling platforms in accordance with guidelines 
in the "Texas Natural Resource Conservation Commission Sampling 
Procedures Manual." 

(C) Best available control technology (BACT). 

(i) All facilities authorized by the flexible permit 
shall utilize BACT consistent with the following: 

(I) All new facilities must utilize BACT. 

(II) Existing facilities must utilize BACT with 
consideration given to the technical practicability and economic rea-
sonableness of reducing or eliminating the emissions. Control technol-
ogy that is more stringent than BACT may be used on certain facilities 
to provide the emission reductions necessary to comply with this re-
quirement on a group of existing facilities, provided however, that the 
existing level of control may not be lessened for any facility from its 
current authorization. 

(ii) For pollutants from new or modified facilities 
that constitute a new major stationary source or major modification 
as defined by §116.12 of this title (relating to Nonattainment and Pre-
vention of Significant Deterioration Review Definitions), control tech-
nology shall be demonstrated as required by §§116.150, 116.151, or 
116.160 of this title (relating to New Major Source or Major Modifi-
cation in Ozone Nonattainment Areas; New Major Source or Major 
Modification in Nonattainment Area Other Than Ozone; and Preven-
tion of Significant Deterioration Requirements, respectively), as appli-
cable, for each new or modified facility. 

(iii) For new facilities and proposed affected sources 
(as defined in §116.15(1) of this title (relating to Section 112(g) Defi-
nitions)) subject to Subchapter E of this chapter (relating to Hazardous 
Air Pollutants: Regulations Governing Constructed or Reconstructed 
Major Sources (FCAA, §112(g), 40 CFR Part 63)), the use of BACT 
shall be demonstrated for the individual facility or affected source. 

(D) New Source Performance Standards (NSPS). The 
emissions from each affected facility as defined in 40 Code of Federal 
Regulations (CFR), Part 60 will meet at least the requirements of any 
applicable NSPS as listed under Title 40 CFR Part 60, promulgated by 
the EPA under authority granted under the FCAA, §111, as amended. 

(E) National Emission Standards for Hazardous Air 
Pollutants (NESHAPS). The emissions from each facility as defined in 
40 CFR Part 61 will meet at least the requirements of any applicable 
NESHAPS, as listed under 40 CFR Part 61, promulgated by EPA 
under authority granted under the FCAA, §112, as amended. 

(F) NESHAPS for source categories. The emissions 
from each affected facility shall meet at least the requirements of any 
applicable maximum achievable control technology (MACT) standard 
as listed under 40 CFR Part 63, promulgated by the EPA under FCAA, 
§112 or as listed under Chapter 113, Subchapter C of this title (relat-
ing to National Emissions  Standards for Hazardous Air Pollutants for 
Source Categories (FCAA, §112, 40 CFR 63)). 

(G) Performance demonstration. The proposed facility, 
group of facilities, or account will achieve the performance specified in 
the flexible permit application. The applicant may be required to sub-
mit additional engineering data after a flexible permit has been issued 
in order to demonstrate further that the proposed facility, group of facil-
ities, or account will achieve the performance specified in the flexible 
permit. In addition, initial compliance testing with ongoing compli-

ance determined through engineering calculations based on measured 
process variables, parametric or predictive monitoring, stack monitor-
ing, or stack testing shall be required as specified in each flexible per-
mit. 

(H) Nonattainment review. If the proposed facility, 
group of facilities, or account is located in a nonattainment area, each 
facility shall comply with all applicable requirements concerning 
nonattainment review in this chapter. Prior to the application of this 
subchapter to a proposed facility, group of facilities, or account; or 
any change at an existing facility, group of facilities, or account; an 
analysis shall be made for the project to determine the applicability 
or nonapplicability of federal Nonattainment New Source Review 
requirements. 

(I) Prevention of Significant Deterioration (PSD) re-
view. If the proposed facility, group of facilities, or account is located 
in an attainment area, each facility shall comply with all applicable 
requirements in this chapter concerning PSD review. Prior to the 
application of this subchapter to a proposed facility, group of facilities, 
or account; or any change at an existing facility, group of facilities, 
or account; an analysis shall be made for the project to determine the 
applicability or nonapplicability of federal PSD review. 

(J) Air dispersion modeling or ambient monitoring. 
Any permit application for a new flexible permit, or permit amendment 
to increase a flexible permit emission cap or individual emission 
limitation, shall include an air quality analysis to demonstrate that the 
proposed action will not interfere with attainment and maintenance 
of the National Ambient Air Quality Standards. Computerized air 
dispersion modeling and/or ambient monitoring may be required by 
the commission’s Air Permits Division to determine the air quality 
impacts from the facility, group of facilities, or account. In conducting 
a review of a permit application for a shipbuilding or ship repair 
operation, the commission will not require and may not consider 
air dispersion modeling results predicting ambient concentrations of 
non-criteria air contaminants over coastal waters of the state. The 
commission shall determine compliance with non-criteria ambient 
air contaminant standards and guidelines at land-based off-property 
locations. 

(K) Federal standards of review for constructed or re-
constructed major sources of hazardous air pollutants. If the proposed 
source is an affected source (as defined in §116.15(1) of this title), it 
shall comply with all applicable requirements under Subchapter E of 
this chapter. 

(L) Mass cap and trade allocations. If subject to Chap-
ter 101, Subchapter H, Division 3 of this title (relating to Mass Emis-
sions Cap and Trade Program) the proposed facility, group of facilities, 
or account must obtain allocations to operate. 

(M) Application content. In addition to other require-
ments of this chapter, the applicant shall: 

(i) identify each air contaminant for which an emis-
sion cap is desired; 

(ii) identify each facility to be included in the flexi-
ble permit; 

(iii) identify each source of emissions to be included 
in the flexible permit and for each source of emissions identify the 
Emission Point Number (EPN) and the air contaminants emitted; 

(iv) for each emission cap,  identify all  associated  
EPNs and facilities (including description, common name, and facility 
identification number) and provide emission rate calculations based on 
the expected maximum capacity and the proposed control technology; 
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(v) for each individual emission limitation, identify 
the EPN and provide emission rate calculations based on the expected 
maximum capacity and the proposed control technology; 

(vi) include calculations used to determine the con-
trolled emission rates from each facility performed in accordance with 
TCEQ Air Permits Division guidance; and 

(vii) if the flexible permit application includes facil-
ities currently authorized by a permit issued under Subchapter B of this 
chapter (relating to New Source Review Permits), the applicant shall 
identify any terms, conditions, and representations in the Subchapter 
B permit or permits which will be superseded by or incorporated into 
the flexible permit. The applicant shall include an analysis of how the 
conditions and control requirements of Subchapter B permits will be 
carried forward in the proposed flexible permit. 

(N) Proposed control technology and compliance 
demonstration. The applicant shall specify the control technology pro-
posed for each facility and demonstrate compliance with all emission 
caps at expected maximum production capacity. 

§116.715. General and Special Conditions. 

(a) Flexible permits may contain general and special condi-
tions. The holders of flexible permits shall comply with any and all 
such conditions. 

(b) A pollutant specific emission cap or individual emission 
limitations shall be established for each air contaminant for all facilities 
authorized by the flexible permit. A flexible permit may contain more 
than one emission cap for a specific air contaminant. The holder of a 
flexible permit shall comply with all flexible permit emission cap(s) and 
individual emission limitations. An exceedance of the flexible permit 
emission cap(s) or individual emission limitations is a violation of the 
permit. 

(c) The following general conditions shall be applicable to ev-
ery flexible permit. 

(1) Applicability. This section does not apply to physical 
or operational changes allowed without an amendment under §116.721 
of this title (relating to Amendments and Alterations). 

(2) Construction progress. The permit holder shall report 
the start of construction, construction interruptions exceeding 45 days, 
and completion of construction to the appropriate regional office of 
the commission not later than 15 working days after occurrence of the 
event. 

(3) Start-up notification. 

(A) The permit holder shall notify the appropriate re-
gional office of the commission and any local program having juris-
diction prior to the commencement of operations of the facilities au-
thorized by the permit in such a manner that a representative of the 
commission may be present. 

(B) The permit holder shall provide a separate notifi-
cation for the commencement of operations for each unit of phased 
construction, which may involve a series of facilities commencing op-
erations at different times. 

(C) Prior to beginning operations of the facilities autho-
rized by the permit, the permit holder shall identify to the Air Permits 
Division the source or sources of allowances to be utilized for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating 
to Mass Emissions Cap and Trade Program). 

(4) Sampling requirements. 

(A) If sampling is required, the flexible permit holder 
shall contact the commission’s appropriate regional office prior to sam-
pling to obtain the proper data forms and procedures. 

(B) All sampling and testing procedures must be ap-
proved by the executive director and coordinated with the appropriate 
regional office of the commission. 

(C) The flexible permit holder is also responsible for 
providing sampling facilities and conducting the sampling operations 
or contracting with an independent sampling consultant. 

(5) Monitoring, Calculations, and Equivalency of Meth-
ods. 

(A) Each flexible permit shall specify requirements for 
monitoring or demonstrating compliance with emission caps and indi-
vidual emission limits in the flexible permit. 

(B) Each flexible permit shall specify methods for cal-
culating annual and short term emissions for each pollutant for a given 
type of facility. 

(C) The flexible permit holder must demonstrate or oth-
erwise justify the equivalency of emission control methods, sampling 
or other emission testing methods, and monitoring or calculation meth-
ods proposed as alternatives to methods indicated in the conditions of 
the flexible permit. Requests for alternative emission control, sam-
pling, monitoring, or calculation methods must be submitted in writing 
for review and approval by the executive director prior to their use in 
fulfilling any requirements of the permit. 

(6) Recordkeeping. The permit holder shall: 

(A) maintain a copy of the flexible permit (and any per-
mit applications associated with the flexible permit) along with infor-
mation and data sufficient to demonstrate continuous compliance with 
the emission caps and individual emission limitations contained in the 
flexible permit. This information and data shall include, but is not lim-
ited to: 

(i) emission cap and individual emission limitation 
calculations based on a 12-month rolling basis; 

(ii) emission cap and individual emission limitation 
calculations corresponding to any short term emission limitation; 

(iii) Production records and operating hours; and 

(iv) Records of any air quality analysis required un-
der §116.718(c) of this title (relating to Significant Emission Increase). 
These records shall be maintained for at least five years following the 
date that the analysis was performed. 

(B) keep all required records in a file at the plant site. If, 
however, the facility site normally operates unattended, records must 
be maintained at an office within Texas having day-to-day operational 
control of the facility site; 

(C) make the records available at the request of person-
nel from the commission or any local air pollution control agency hav-
ing jurisdiction over the site, which, upon request, the commission shall 
make any such records of compliance available to the public in a timely 
manner; 

(D) comply with any additional recordkeeping require-
ments specified in special conditions in the permit; and 

(E) retain information in the file for at least five years 
following the date the information or data is obtained. 

(7) Maximum allowable emission rates. A flexible per-
mit covers only those sources of emissions and those air contaminants 
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(A) identify each air contaminant for which an emission cap is desired ; 

(B) identify each facility to be included in the flexible permit ; 

(C) identify each source of emissions to be included in the flexible permit and 

for each source of emissions identify the Emission Point Number (EPN) and the air contaminants 

emitted ; 

(D) for each emission cap, identify all associated EPNs and provide emission 

rate calculations based on the expected maximum capacity and the proposed control technology ; 

(E) for each individual emission limitation, identify the EPN and provide 

emission rate calculations based on the expected maximum capacity and the proposed control 

technology . 

(13) Proposed control technology and compliance demonstration . The applicant shall 

specify the control technology proposed for each unit to meet the emission cap and demonstrate 

compliance with all emission caps at expected maximum production capacity . 

§116.714 . Application Review Schedule. 

The flexible permit application will be reviewed by the commission in accordance with 

§116.114 of this title (relating to Application Review Schedule) . 

179 

bdeese
Cross-Out



(v) for each individual emission limitation, identify 
the EPN and provide emission rate calculations based on the expected 
maximum capacity and the proposed control technology; 

(vi) include calculations used to determine the con-
trolled emission rates from each facility performed in accordance with 
TCEQ Air Permits Division guidance; and 

(vii) if the flexible permit application includes facil-
ities currently authorized by a permit issued under Subchapter B of this 
chapter (relating to New Source Review Permits), the applicant shall 
identify any terms, conditions, and representations in the Subchapter 
B permit or permits which will be superseded by or incorporated into 
the flexible permit. The applicant shall include an analysis of how the 
conditions and control requirements of Subchapter B permits will be 
carried forward in the proposed flexible permit. 

(N) Proposed control technology and compliance 
demonstration. The applicant shall specify the control technology pro-
posed for each facility and demonstrate compliance with all emission 
caps at expected maximum production capacity. 

§116.715. General and Special Conditions. 

(a) Flexible permits may contain general and special condi-
tions. The holders of flexible permits shall comply with any and all 
such conditions. 

(b) A pollutant specific emission cap or individual emission 
limitations shall be established for each air contaminant for all facilities 
authorized by the flexible permit. A flexible permit may contain more 
than one emission cap for a specific air contaminant. The holder of a 
flexible permit shall comply with all flexible permit emission cap(s) and 
individual emission limitations. An exceedance of the flexible permit 
emission cap(s) or individual emission limitations is a violation of the 
permit. 

(c) The following general conditions shall be applicable to ev-
ery flexible permit. 

(1) Applicability. This section does not apply to physical 
or operational changes allowed without an amendment under §116.721 
of this title (relating to Amendments and Alterations). 

(2) Construction progress. The permit holder shall report 
the start of construction, construction interruptions exceeding 45 days, 
and completion of construction to the appropriate regional office of 
the commission not later than 15 working days after occurrence of the 
event. 

(3) Start-up notification. 

(A) The permit holder shall notify the appropriate re-
gional office of the commission and any local program having juris-
diction prior to the commencement of operations of the facilities au-
thorized by the permit in such a manner that a representative of the 
commission may be present. 

(B) The permit holder shall provide a separate notifi-
cation for the commencement of operations for each unit of phased 
construction, which may involve a series of facilities commencing op-
erations at different times. 

(C) Prior to beginning operations of the facilities autho-
rized by the permit, the permit holder shall identify to the Air Permits 
Division the source or sources of allowances to be utilized for compli-
ance with Chapter 101, Subchapter H, Division 3 of this title (relating 
to Mass Emissions Cap and Trade Program). 

(4) Sampling requirements. 

(A) If sampling is required, the flexible permit holder 
shall contact the commission’s appropriate regional office prior to sam-
pling to obtain the proper data forms and procedures. 

(B) All sampling and testing procedures must be ap-
proved by the executive director and coordinated with the appropriate 
regional office of the commission. 

(C) The flexible permit holder is also responsible for 
providing sampling facilities and conducting the sampling operations 
or contracting with an independent sampling consultant. 

(5) Monitoring, Calculations, and Equivalency of Meth-
ods. 

(A) Each flexible permit shall specify requirements for 
monitoring or demonstrating compliance with emission caps and indi-
vidual emission limits in the flexible permit. 

(B) Each flexible permit shall specify methods for cal-
culating annual and short term emissions for each pollutant for a given 
type of facility. 

(C) The flexible permit holder must demonstrate or oth-
erwise justify the equivalency of emission control methods, sampling 
or other emission testing methods, and monitoring or calculation meth-
ods proposed as alternatives to methods indicated in the conditions of 
the flexible permit. Requests for alternative emission control, sam-
pling, monitoring, or calculation methods must be submitted in writing 
for review and approval by the executive director prior to their use in 
fulfilling any requirements of the permit. 

(6) Recordkeeping. The permit holder shall: 

(A) maintain a copy of the flexible permit (and any per-
mit applications associated with the flexible permit) along with infor-
mation and data sufficient to demonstrate continuous compliance with 
the emission caps and individual emission limitations contained in the 
flexible permit. This information and data shall include, but is not lim-
ited to: 

(i) emission cap and individual emission limitation 
calculations based on a 12-month rolling basis; 

(ii) emission cap and individual emission limitation 
calculations corresponding to any short term emission limitation; 

(iii) Production records and operating hours; and 

(iv) Records of any air quality analysis required un-
der §116.718(c) of this title (relating to Significant Emission Increase). 
These records shall be maintained for at least five years following the 
date that the analysis was performed. 

(B) keep all required records in a file at the plant site. If, 
however, the facility site normally operates unattended, records must 
be maintained at an office within Texas having day-to-day operational 
control of the facility site; 

(C) make the records available at the request of person-
nel from the commission or any local air pollution control agency hav-
ing jurisdiction over the site, which, upon request, the commission shall 
make any such records of compliance available to the public in a timely 
manner; 

(D) comply with any additional recordkeeping require-
ments specified in special conditions in the permit; and 

(E) retain information in the file for at least five years 
following the date the information or data is obtained. 

(7) Maximum allowable emission rates. A flexible per-
mit covers only those sources of emissions and those air contaminants 
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listed in the table entitled "Emission Sources, Emissions Caps and In-
dividual Emission Limitations" in the flexible permit. Each flexible 
permitted facility, group of facilities, or account is limited to the emis-
sion limits and other conditions specified in the table in the flexible 
permit. 

(8) Representations. The representations with regard to 
construction plans and operation procedures in an application for a 
permit or permit amendment are the conditions upon which a flexible 
permit or permit amendment is issued. Noncompliance with these 
representations constitutes noncompliance with the permit. 

(9) Emission cap readjustment. If a schedule to install ad-
ditional controls is included in the flexible permit and a facility subject 
to such a schedule is taken out of service, the emission cap contained 
in the flexible permit will be readjusted for the period the facility is out 
of service to a level as if no schedule had been established. Unless a 
special condition specifies the method of readjustment of the emission 
cap, a permit alteration shall be obtained. 

(10) Maintenance of emission control. Each facility, group 
of facilities, or account authorized by the flexible permit shall not be 
operated unless all air pollution emission capture and abatement equip-
ment is maintained in good working order and operating properly dur-
ing normal facility operations. Notification for emissions events and 
scheduled maintenance shall be made in accordance with §101.201 
and §101.211 of this title (relating to Emissions Event Reporting and 
Recordkeeping Requirements; and Scheduled Maintenance, Startup, 
and Shutdown Reporting and Recordkeeping Requirements). 

(11) Compliance with rules. Acceptance of a flexible per-
mit by a permit applicant constitutes an acknowledgment and agree-
ment that the holder will comply with all applicable Rules and Orders 
of the commission issued in conformity with the Texas Clean Air Act 
and the conditions precedent to the granting of the permit. If more 
than one state or federal rule or regulation or flexible permit condition 
are applicable, then the most stringent limit or condition shall govern 
and be the standard by which compliance shall be demonstrated. Ac-
ceptance of the permit includes consent to the entrance of commission 
employees and agents into the permitted premises at reasonable times 
to investigate conditions relating to the emission or concentration of air 
contaminants, including compliance with the flexible permit. 

(12) Emissions Caps. The following requirements apply to 
facilities with emissions subject to emission caps. 

(A) Recordkeeping and reporting. 

(i) A semiannual report shall be submitted to the ap-
propriate regional office within 30 days of the end of each reporting 
period that contains: 

(I) the identification of the owner and operator 
and the permit number; 

(II) total annual emissions (in tons per year) 
based on a 12-month rolling total for each month in the reporting 
period; 

(III) the identification of any exceedances of a 
short-term emission cap during the reporting period; 

(IV) any data relied upon, including, but not lim-
ited to, quality assurance or quality control data, in calculating the 
monthly and annual emission cap pollutant emissions, and short-term 
emission cap pollutant emissions, to the extent necessary to demon-
strate compliance; 

(V) a list of any facility modified as defined in 
§116.12 of this title (relating to Nonattainment and Prevention of Sig-

nificant Deterioration Review Definitions) during the preceding six-
month period and the documentation required by §116.718(b) of this 
title; 

(VI) the number, duration, and cause of any devi-
ations or monitoring malfunctions (other than the time associated with 
zero and span calibration checks), and any corrective action taken. For 
facilities that are subject to the federal operating permits program in 
Chapter 122 of this title (relating to Federal Operating Permits Pro-
gram) this may be satisfied by referencing the flexible permit number 
in the semiannual report for the site submitted under §122.145 of this 
title (relating to Reporting Terms and Conditions); 

(VII) a notification of a shutdown of any moni-
toring system used in determining compliance with the emission cap 
or any individual emission limit of the permit, whether the shutdown 
was permanent or temporary, the reason for the shutdown, the antici-
pated date that the monitoring system will be fully operational or re-
placed with another monitoring system, whether the facility monitored 
by the monitoring system continued to operate, and the calculation of 
the emissions of the pollutant or the emissions determined by method 
included in the permit; 

(VIII) the readjusted emission cap for each pol-
lutant if a facility subject to an emission cap is shut down for a period 
longer than six months as required by §116.716(f)(1) of this title (re-
lating to Emission Caps and Individual Emission Limitations); and 

(IX) a signed statement by the owner or operator 
certifying the truth, accuracy, and completeness of the information pro-
vided in the report. 

(ii) The reporting period for the semiannual report 
required under this section shall begin on the earliest date any facilities 
in an emission cap commence operation under the cap. 

(iii) The owner or operator shall submit the results of 
any revalidation test or method to the executive director within three 
months after completion of such test or method. 

(B) Absence of monitoring data. A facility owner or 
operator shall record and report maximum potential emissions without 
considering enforceable emission limitations or operational restrictions 
for a facility during any period of time that there is no monitoring data, 
unless another method for determining emissions during such periods 
is specified in the flexible permit special conditions. 

(C) Revalidation. Any site generated test data used to 
determine the emission rates for facilities under the cap must be reval-
idated through performance testing or other scientifically valid means 
approved by the executive director. Such testing must occur at least 
once every five years after the facility has been added to  an emission  
cap. Emission rate factors shall be adjusted through a permit alteration 
or amendment if the revalidation test results determine that the emis-
sion rate factor has increased. 

(d) Each permit with emission caps must include special con-
ditions that satisfy the following requirements for facilities subject to 
those caps. The permit shall specify which of the monitoring options 
under paragraph (2)(A) - (E) of this subsection, shall be used to deter-
mine compliance for facilities subject to monitoring under this subsec-
tion. These requirements do not apply to facilities that are not subject 
to an emission cap. 

(1) The monitoring system must accurately determine all 
emissions of the pollutants in terms of mass per unit of time. Any 
monitoring system authorized for use in the permit must be based on 
sound science and meet generally acceptable scientific procedures for 
data quality and manipulation. 
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(2) The monitoring system must employ one or more of the 
general monitoring approaches meeting the minimum requirements as 
described in subparagraphs (A) - (D) of this paragraph. 

(A) An owner or operator using mass balance calcula-
tions to monitor pollutant emissions from activities using coating or 
solvents shall meet the following requirements: 

(i) provide a demonstrated means of validating the 
published content of the pollutant that is contained in, or created by, all 
materials used in or at the facility; 

(ii) assume that the facility emits all of the pollutant 
that is contained in, or created by, any raw material or fuel used in or at 
the facility, if it cannot otherwise be accounted for in the process; and 

(iii) where the vendor of a material or fuel that is 
used in or at the facility publishes a range of pollutant content from 
such material, the owner or operator shall use the highest value of the 
range to calculate the pollutant emissions unless the executive director 
determines that there is site-specific data or a site-specific monitoring 
program to support another content within the range. 

(B) An owner or operator using a continuous emission 
monitoring system (CEMS) to monitor pollutant emissions shall meet 
the following requirements. 

(i) The CEMS must comply with applicable perfor-
mance specifications found in 40 Code of Federal Regulations Part 60, 
Appendix B. 

(ii) The CEMS must sample, analyze, and record 
data at least every 15 minutes while the emissions unit is operating. 

(C) An owner or operator using a continuous parameter 
monitoring system (CPMS) or a predictive emission monitoring sys-
tem (PEMS) to monitor pollutant emissions shall meet the following 
requirements: 

(i) The CPMS or the PEMS must be based on current 
site-specific data demonstrating a correlation between the monitored 
parameter(s) and the pollutant emissions across the range of operation 
of the facility; and 

(ii) Each CPMS or PEMS must sample, analyze, and 
record data at least every 15 minutes or at another less frequent interval 
approved by the executive director, while the facility is operating. 

(D) An owner or operator using emission factors to 
monitor pollutant emissions shall meet the following requirements: 

(i) All emission factors must be adjusted as specified 
by the permit, if appropriate, to account for the degree of uncertainty 
or limitations in the factors’ development; 

(ii) The facility must operate within the designated 
range of use for the emission factor, if applicable; and 

(iii) The owner or operator of a facility which emits 
or has the potential to emit the pollutant in an amount equal to or 
greater than the prevention of significant deterioration or nonattainment 
as applicable, significant level for that pollutant, provided in Table I of 
§116.12(18)(A) of this title for nonattainment pollutants and in 40 Code 
of Federal Regulations §51.166(b)(23) for those subject to prevention 
of significant deterioration review, and which r elies on an emission fac-
tor to calculate pollutant emissions, shall conduct validation testing to 
determine a site-specific emission factor within six months of permit 
issuance or start of operation of the facility, whichever is later, unless 
the executive director determines that testing is not required. 

(E) An alternative monitoring system must meet the re-
quirements in paragraph (1) of this subsection and be approved by the 
executive director. 

(3) Where an owner or operator of a facility cannot demon-
strate a correlation between monitored parameter(s) and the pollutant 
emissions rate at all operating points of the facility, the executive di-
rector shall: 

(A) establish default value(s) for determining compli-
ance with the emission cap based on the highest potential emissions 
reasonably estimated at such operating point(s); or 

(B) determine that operation of the facility during op-
erating conditions when there is no correlation between monitored pa-
rameter(s) and the pollutant emissions is a violation of the emission 
cap. 

(e) There may be additional special conditions included in a 
flexible permit upon issuance or amendment of the permit. Such condi-
tions in a flexible permit may be more restrictive than the requirements 
of this title. 

(f) The executive director may require as a special condition 
that the permit holder obtain written approval before constructing a 
source under a standard permit under Subchapter F of this chapter (re-
lating to Standard Permits) or a permit by rule under Chapter 106 of 
this title. Such written approval may be required if the executive di-
rector specifically finds that an increase of a particular pollutant could 
either: 

(1) result in a significant impact on the air environment, or 

(2) cause the facility, group of facilities, or account to be-
come subject to review under: 

(A) Subchapter E of this chapter (relating to Hazardous 
Air Pollutants: Regulations Governing Constructed or Reconstructed 
Major Sources (FCAA, §112(g), 40 CFR Part 63)); or 

(B) the provisions in Subchapter B, Divisions 5 and 6 
of this chapter (relating to Nonattainment Review Permits; and Preven-
tion of Significant Deterioration Review, respectively). 

§116.716. Emission Caps and Individual Emission Limitations. 

(a) Emission caps. To establish a cap for a pollutant, the exec-
utive director will develop an emission cap  for:  

(1) all facilities at an account; or 

(2) a designated group of facilities at an account. 

(b) Notwithstanding subsection (a) of this section, the execu-
tive director reserves the right to exclude any facility from an emissions 
cap if necessary to ensure compliance with the permit or to ensure the 
protection of human health and the environment. 

(c) Emissions will be calculated for each facility within an 
emission cap as follows: 

(1) Determination of control technology: 

(A) if the permit is used to authorize any facility, group 
of facilities, or account, or any change to existing facilities, that con-
stitutes a new major stationary source or major modification for the 
pollutant as defined by §116.12 of this title (relating to Nonattainment 
and Prevention of Significant Deterioration Review Definitions), emis-
sions shall be based on control technology determined in accordance 
with Subchapter B, Division 5 or 6 of this chapter (relating to Nonat-
tainment Review Permits; and Prevention of Significant Deterioration 
Review, respectively) as applicable, at expected maximum capacity; or 
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(B) based on application of best available control tech-
nology as defined in §116.10 of this title (relating to General Defini-
tions), at expected maximum capacity. 

(2) pollutants emitted from facilities subject to lowest 
achievable emission rate review in accordance with Subchapter B, 
Division 5 of this chapter must be included in a separate emissions 
cap or listed as individual emission limitations. 

(3) the calculated emissions for all facilities within an 
emission cap will be summed. 

(4) a lower emission cap than that determined by paragraph 
(3) of this subsection may be proposed by the permit applicant if techni-
cal information is provided to demonstrate that it is feasible to operate 
in compliance with the proposed emission cap. 

(d) Individual emission limitations. An individual emission 
limitation will be established in the same permit for each pollutant not 
included in an emission cap f or facilities authorized by the flexible per-
mit. In addition, an individual emission limitation may be established 
for a pollutant included in an emission cap when the expected capac-
ity of a facility is less than the expected maximum capacity to prevent 
a facility from exceeding emission levels appropriate for the proposed 
controls. 

(e) The permit shall clearly identify, by a table or other appro-
priate means, the facilities that are subject to an emission cap, and the 
facilities that are subject to individual emission limitations. A facility 
may be subject to both an emission cap and an individual emission lim-
itation. 

(f) Adjustment of emission cap. To ensure caps are practically 
enforceable, the executive director will use the following criteria and 
procedures for adjustment of a cap. 

(1) If a facility subject to an emission cap is shut down for 
a period longer than six months, the emission cap shall be adjusted by 
lowering the emission cap by an amount that the shut down facility con-
tributed to the original calculation of the emission cap. If a shut down 
facility is returned to operation, the emission cap shall be adjusted by 
increasing the emission cap by the amount that the facility contributed 
to the original calculation of the emission cap; however, the emission 
cap cannot be increased beyond the original emission cap amount. 

(2) If a facility is to be added to the flexible permit, a permit 
amendment is required to establish a revised emission cap. 

(3) If an existing emission cap is to be increased as a result 
of adding a new facility or the modification of a facility within the 
emission cap, an amendment application is required. In considering 
the application, the commission shall: 

(A) Determine whether an increase in the emission cap 
constitutes a major modification for the pollutant as defined by §116.12 
of this title. For purposes of this determination, all facilities under that 
cap shall be included in the evaluation; and 

(B) for facilities that are not major modifications as de-
termined by the analysis in paragraph (3)(A) of this subsection, in-
crease the emission cap by the sum of the emissions from each of the 
new or modified facilities determined in accordance with subsection 
(c) of this section and decrease the emission cap by the sum of the pre-
vious emission cap contributions from the facilities to be modified. 

(4)  An emission cap will be adjusted downward for any fa-
cility, group of facilities, or account authorized by a flexible permit if 
that facility becomes subject to any new state or federal rule or reg-
ulation which would lower emissions or require an emission reduc-
tion. The adjustment will be made the next time the flexible permit 

is amended or altered. If an amendment to a flexible permit is not re-
quired to meet the new requirement, then within 60 days of making 
the change, the permittee must submit a request to alter the permit and 
include information describing how compliance with the new require-
ment will be demonstrated. 

(g) Each emission cap or individual emission limitation shall 
specify an annual emission limitation in tons per year, based on a rolling 
12-month period. Each emission cap or individual emission limitation 
shall also specify a practically enforceable short term emission limita-
tion. 

(h) When a cap is established or adjusted, major new source 
review requirements as referenced in §116.711(2)(H) or (I) of this ti-
tle (relating to Flexible Permit Application) must be met for the new 
or modified sources prior to issuance, amendment, or alteration of the 
permit. 

§116.718. Significant Emission Increase. 
(a) An increase in emissions from operational or physical 

changes at an existing facility authorized by a flexible permit is 
insignificant, for the purposes of minor new source review under this 
subchapter, if the increase does not exceed either the emission cap 
or individual emission limitation. This section does not apply to an 
increase in emissions from a new facility nor to the emission of an air 
contaminant not previously emitted by an existing facility. 

(b) For purposes of major new source review, determination 
of a significant increase in emissions that does not result in an increase 
to the emission cap includes evaluation of the following: 

(1) An increase in emissions from operational or physical 
changes or series of related changes that would constitute a major mod-
ification as defined by §116.12 of this title (relating to Nonattainment 
and Prevention of Significant Deterioration Review Definitions) must 
comply with Subchapter B, Division 5 or 6 of this chapter (relating to 
Nonattainment Review Permits; and Prevention of Significant Deteri-
oration Review, respectively). 

(2) Unless a plant-wide applicability limit has been estab-
lished for the pollutant under Subchapter C of this chapter (relating to 
Plant-wide Applicability Limits), the permit holder shall document that 
the change is not a major modification as defined in §116.12 of this title, 
and maintain the documentation required by Subchapter B, Division 1 
of this chapter (relating to New Source Review Permits) concerning 
actual to projected actual emission increases. 

(3) When determining whether a change is a major mod-
ification as defined in §116.12 of this title, the project emissions in-
crease and the project net shall be determined as specified as defined 
in §116.12 of this title, regardless of how the existing facilities are au-
thorized. 

(4) For new facilities, or modified facilities under an emis-
sion cap for the pollutant where the permit holder elects to use potential 
to emit rather than projected actual emissions from the facility to de-
termine the project emissions increase, the potential to emit shall be 
considered as the proposed emissions cap unless an alternate method 
is demonstrated. 

(5) A separate permit limit or physical constraint may be 
established to limit the facility’s potential to emit for facilities that are 
under a cap or have individual emission limits. 

(6) If the project emission increase is such that a de minimis 
threshold test (netting) is required for a pollutant, the analysis shall be 
submitted to the commission for review and approval prior to making 
the change. If netting is not required, the information shall be submitted 
with the next permit amendment or renewal application. 
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section may include an.Insignificant Emissions Factor which does 

not exceed 9.0% of the total emission cap or individual emission 

limitation. 

(el An emission cap will be readjusted downward for any 

facility covered by a flexible permit if that facility becomes 

subject to any new state or federal regulation which would lower 

emissions or require an emission reduction. The adjustment will 

be made at the time the flexible permit is amended or altered. 

If an amendment to a flexible permit is not required to meet the 

new regulation, then within 6 0  days of making the change, the 

permittee must submit a request to alter the permit and include 

information describing how compliance with the new requirement 

will be demonstrated. 

8116.717. Implementation Schedule for Additional Controls. If a 

facility requires the installation of additional controls to meet 

an emission cap for a pollutant, the flexible permit shall 

specify an implementation schedule for such additional controls. 

The permit may also specify how the emission cap will be adjusted 

if such a facility is taken out of service or fails to install 

the additional control equipment as provided by the implemen- 

tation schedule. 
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5116.718. Significant Emission Increase. An increase in 

emissions from operational or physical changes at an existing 

facility covered by a flexible permit is insignificant, for the 

purposes of state new source review under this subchapter, if the 

increase does not exceed either the emission cap or individual 

emission limitation. This section does not apply to an increase 

in emissions from a new facility nor to the emission of an air 

contaminant not previously emitted by an existing facility. 

5116.720. Limitation on Physical and Operational Changes. 

Neither operational nor physical changes authorized under this 

subchapter may result in an increase in actual emissions at 

facilities not covered by the flexible permit unless those 

affected facilities are authorized pursuant to S116.110 of this 

title (relating to Applicability). 

5116.721. Amendments and Alterations. 

(a) Flexible permit amendments. All representations with 

regard to construction plans and operation procedures in an 

application for a flexible permit, as well as any general and 
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(10) Compliance with rules. Acceptance of a flexible permit by a permit applicant 

constitutes an acknowledgment and agreement that the holder will comply with all Rules, Regulations, 

and Orders of the commission issued in conformity with the TCAA and the conditions precedent to the 

granting of the permit . If more than one state or federal rule or regulation or flexible permit condition 

are applicable, then the most stringent limit or condition shall govern and be the standard by which 

compliance shall be demonstrated . Acceptance includes consent to the entrance of commission 

employees and agents into the permitted premises at reasonable times to investigate conditions relating 

to the emission or concentration of air contaminants, including compliance with the flexible permit . 

(d) There may be additional special conditions attached to a flexible permit upon issuance or 

amendment of the permit . Such conditions in a flexible permit may be more restrictive than the 

requirements of this title . 

§116.721 . Amendments and Alterations. 

(a) Flexible permit amendments. All representations with regard to construction plans and 

operation procedures in an application for a flexible permit, as well as any general and special 

provisions attached, become conditions upon which the subsequent flexible permit is issued . It shall be 

unlawful for any person to vary from such representation or flexible permit provision if the change will 

cause a change in the method of control of emissions, the character of the emissions, or will result in 
a 

significant increase in emissions, unless application is made to the executive director to amend the 

flexible permit in that regard and such amendment is approved by the executive director or 

commission. Applications to amend a flexible permit shall be submitted with a completed Form PI-1 

and are subject to the requirements of § 116.711 of this title (relating to Flexible Permit Application) . 
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(b) Flexible permit alterations . 

(1) A flexible permit alteration is for any variation from a representation in a flexible 

permit application or a general or special provision of a flexible permit that does not require a flexible 

permit amendment. 

(2) All flexible permit alterations which may involve a change in a general or special 

condition contained in the flexible permit, or affect control equipment performance must receive prior 

approval by the executive director. The executive director shall be notified in writing of all other 

flexible permit alterations within ten days of implementing the change, unless the permit provides for a 

different method of notification . Any flexible permit alteration request or notification shall include 

information sufficient to demonstrate that the change does not interfere with the owner or operator's 

previous demonstrations of compliance with the requirements of § 116.711 of this title, including the 

protection of public health and welfare. The appropriate commission regional office and any local air 

pollution program having jurisdiction shall be provided copies of all flexible permit alteration 

documents. 

(3) Flexible permit alterations shall not be subject to the requirements of Best 

Available Control Technology identified in § 116.711(3) of this title. 

(c) Changes not requiring an amendment or alteration . The following changes do not require 

an amendment or alteration, except that an amendment is required if the change will cause a change in 

the method of control of emissions, the character of the emissions, or will result in a significant 

increase in emissions : 
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(1) a change in throughput; or 

(2) a change in feedstock. 

(d) Permit by rule under Chapter 106 of this title (relating to Permits by Rule) in lieu of permit 

amendment or alteration . 

(1) Notwithstanding subsections (a) or (b) of this section, no permit amendment or 

alteration is required if the changes to the permitted facility qualify for a permit by rule under Chapter 

106 of this title unless prohibited by permit provision as provided in § 116 .715 of this title (relating 
to 

General and Special Conditions). All such changes permitted by rule to a permitted facility shall be 

incorporated into that facility's permit at such time as the permit is amended or renewed. 

(2) Emission increases authorized by Chapter 106 of this title at an existing facility 

covered by a flexible permit shall not cause an exceedance of the emissions cap or individual 
emission 

limitation . 

§116 .722 . Distance Limitations. 

No flexible permit may be issued unless the distance and location restrictions found in 

§116.112 of this title (relating to Distance Limitations) are met. 
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(1) Notwithstanding subsections (a) or (b) of this section, no permit 
amendment or alteration is required if the changes to the permitted facility qualify for a 
permit by rule under Chapter 106 of this title unless prohibited by permit provision as 
provided in §116.715 of this title (relating to General and Special Conditions). All such 
changes permitted by rule to a permitted facility shall be incorporated into that facility's 
permit at such time as the permit is amended or renewed.  

 
(2) Emission increases authorized by Chapter 106 of this title at an existing 

facility authorized by a flexible permit shall not cause an exceedance of the emissions 
cap or individual emission limitation. 

 
Adopted July 2, 2014 Effective July 31, 2014 
 
§116.722.  Distance Limitations. 
 

No flexible permit may be issued unless the distance and location restrictions 
found in  §116.112 of this title (relating to Distance Limitations) are met. 
 
Adopted August 9, 2000 Effective September 4, 2000 
 
§116.730. Compliance History.  
 

As part of a flexible permit review, or the review of an amendment of a flexible 
permit, or renewal of an existing flexible permit, the requirements of Chapter 60 of this 
title (relating to Compliance History) shall be applicable to the facility, group of 
facilities, or account being permitted, amended, or renewed. 
 
Adopted December 14, 2010 Effective January 6, 2011 
 
§116.740. Public Notice and Comment. 
 

(a) Any person who applies for a flexible permit or an amendment to a flexible 
permit shall comply with the requirements in Chapter 39 of this title (relating to Public 
Notice). 

 
(b) Any person who applies for an amendment to a flexible permit regarding an 

affected source (as defined in §116.15(1) of this title (relating to Section 112(g) 
Definitions)) subject to Subchapter E of this title (relating to Hazardous Air Pollutants: 
Regulations Governing Constructed or Reconstructed Major Sources (FCAA, §112(g), 40 
CFR Part 63)) shall comply with the requirements in Chapter 39 of this title. 
 
Adopted December 14, 2010 Effective January 6, 2011 
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§116.750. Flexible Permit Fee. 

 
(a) Fees required. Any person who applies for a flexible permit or for an 

amendment to an existing flexible permit shall remit, at the time of application for such 
permit, a fee as set forth in subsection (b) of this section. Fees will not be charged for 
flexible permit alterations, changes of ownership, or changes of location of permitted 
facilities. 

 
(b) Fee amounts. The fee to be remitted with a flexible permit application shall be 

determined as set forth in §116.141 of this title (relating to Determination of Fees). 
 
(c) Payment of fees. All permit fees for a flexible permit shall be remitted in the 

form of a check, certified check, electronic funds transfer, or money order made payable 
to the Texas Commission on Environmental Quality and delivered with the application 
for flexible permit or flexible permit amendment to the commission's Air Permits 
Division. Required fees must be received before the agency will begin examination of the 
application. 

 
(d) Return of fees. Fees must be paid at the time an application for a flexible 

permit or flexible permit amendment is submitted. If the applicant withdraws the 
application prior to issuance of the flexible permit or flexible permit amendment, one-
half of the fee will be refunded, except that the entire fee will be refunded for any such 
application for which a permit by rule under Chapter 106 of this title (relating to Permits 
by Rule) is allowed. No fees will be refunded after a deficient application has been 
voided, denied, or after a flexible permit or flexible permit amendment has been issued 
by the agency. 
 
Adopted December 14, 2010 Effective January 6, 2011 
 
§116.760.  Flexible Permit Renewal. 
 

Flexible permits will be renewed in accordance with Subchapter D of this chapter 
(relating to Permit Renewals). 
 
Adopted November 16, 1994 Effective December 8, 1994 
 
§116.765. Compliance Schedule. 
 

(a) The compliance date is 60 days after publication in the Federal Register of the 
final approval by the United States Environmental Protection Agency (EPA) of all or 
portions of §§116.13, 116.710, 116.711, 116.714 - 116.718, 116.720 - 116.722, 116.740, 
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submitted. If the applicant withdraws the application prior to 

issuance of the flexible permit or flexible permit amendment, 

one-half of the fee will be refunded, except that the entire fee 

will be refunded for any such application for which a standard 

exemption is allowed. No fees will be refunded after a deficient 

application has been voided, denied, or after a flexible permit 

or flexible permit amendment has been issued by the agency. 

8116.760. Flexible Permit Renewal. Flexible permits will be 

renewed in accordance with Subchapter D of this chapter (relating 

to Permit Renewals) . 

The agency hereby certifies that the sections as adopted have 

been reviewed by legal counsel and found to be a valid exercise 

of the agency's legal authority. 

Issued in Austin, Texas, on November 16, 1994. 
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(c) The permit holder shall complete an air quality analysis 
to demonstrate that the proposed action will not interfere with attain-
ment and maintenance of the National Ambient Air Quality Standards 
if there may be an increase in emissions from operational or physical 
changes at any existing facility, group of facilities, or account autho-
rized by a flexible permit and the area is not designated as nonattain-
ment for the pollutant. If the emission increase may result in ambient 
concentrations greater than de minimis for that pollutant, the air qual-
ity analysis shall be submitted to the executive director for review and 
approval prior to making the change. 

§116.765. Compliance Schedule. 
(a) Any application for a permit or permit amendment under 

this subchapter submitted on or after the compliance date specified by 
subsection (b) of this section shall comply with the amendments to 
§§116.710, 116.711, 116.715 - 116.718, 116.720, 116.721, 116.730, 
116.740 and 116.750 of this title (relating to Applicability, Flexible Per-
mit Application, General and Special Conditions, Emission Caps and 
Individual Emission Limitations, Implementation Schedule for Addi-
tional Controls, Significant Emission Increase, Limitation on Physical 
and Operational Changes, Amendments and Alterations, Compliance 
History, Public Notice and Comment, and Flexible Permit Fee; respec-
tively) adopted by the commission on December 14, 2010. 

(b) The compliance date is 60 days after publication in the 
Federal Register of the final approval by the United States Environ-
mental Protection Agency of these sections as revisions to the Texas 
State Implementation Plan. 

(c) Until the compliance date specified by subsection (b) 
of this section, applications for flexible permits are governed by 
§§116.710, 116.711, 116.715 - 116.718, 116.720, 116.721, 116.730, 
116.740 and 116.750 of this title, as they existed immediately before 
January 5, 2011, and those rules are continued in effect for that 
purpose. All other sections in this subchapter remain applicable to 
applications for flexible permits. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on December 17, 

2010. 
TRD-201007206 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Effective date: January 6, 2011 
Proposal publication date: July 2, 2010 
For further information, please call: (512) 239-2548 

CHAPTER 291. UTILITY REGULATIONS 
SUBCHAPTER H. UTILITY SUBMETERING 
AND ALLOCATION 
30 TAC §291.126 

The Texas Commission on Environmental Quality (TCEQ, 
agency, or commission) adopts the repeal of §291.126 without 
changes as published in the September 10, 2010, issue of the 
Texas Register (35 TexReg 8299).  

BACKGROUND AND SUMMARY OF THE FACTUAL BASIS 
FOR THE ADOPTED RULE 

In September 1987, the submetering program was transferred by 
the legislature from the Public Utility Commission (PUC) to the 
Texas Water Commission, a predecessor agency of the TCEQ. 
While at the PUC, the submetering program adopted rules to al-
low an owner to disconnect a tenant’s water utility service for 
non-payment to conform to other PUC rules. When the subme-
tering program was transferred, the Texas Water Commission 
adopted rules similar to the PUC’s, including the provision al-
lowing an owner to disconnect a tenant’s water utility service for 
non-payment. The TCEQ’s current rules still contain this provi-
sion in Chapter 291, Subchapter H, Utility Submetering and Al-
location, §291.126, Discontinuation of Service. 

In 1995, the 74th Legislature amended Texas Property Code, 
§92.008, by passing House Bill (HB) 2803. In 2009, Texas 
Property Code, §92.008 was amended again when the 81st 
Legislature passed HB 882. Currently, Texas Property Code, 
§92.008(b) states that a landlord may not interrupt or cause 
interruption of water, wastewater, gas, or electric service fur-
nished to a tenant by the landlord as an incident of tenancy or 
by other agreement unless the interruption results from bona 
fide repairs, construction, or an emergency. Non-payment is not 
a reason for  interruption  of service under Texas Property Code, 
§92.008. Therefore, the commission proposes this rulemaking 
to ensure that the commission’s rules conform with the Texas 
Property Code. 

SECTION DISCUSSION 

The commission adopts the repeal to §291.126. Section 
291.126 provided that a tenant’s water utility service may be 
disconnected if payment was not received by the due date, and 
the owner issues a disconnection notice after the due date at 
least ten days prior to a stated date of disconnection. Texas 
Property Code, §92.008(b), does not allow a landlord to interrupt 
water services furnished to a tenant by the landlord as an inci-
dent of tenancy or by other agreement unless the interruption 
results from bona fide repairs, construction, or emergency. Until 
now, the commission held that its rule did not conflict with the 
Texas Property Code. However, recent legal analysis by the 
commission has resulted in the determination that the rule is not 
consistent with the statute. Specifically, since Texas Property 
Code, §92.008, only allows for the disconnection of water ser-
vices that are provided to a tenant by the landlord as an incident 
of tenancy or by other agreement for the three previous reasons 
listed, the commission’s rule that allows for disconnection due 
to non-payment was in conflict with this section. To ensure that 
the commission’s rules and the Texas Property Code conform, 
the commission adopts this repeal. 

FINAL REGULATORY IMPACT ANALYSIS DETERMINATION 

The commission reviewed the adopted rulemaking in light of the 
regulatory analysis requirements of Texas Government Code, 
§2001.0225, and determined that the rulemaking is not subject 
to §2001.0225 because it does not meet the definition of a "ma-
jor environmental rule" as defined in the Texas Administrative 
Procedure Act. A "major environmental rule" is a rule that is 
specifically intended to protect the environment or reduce risks 
to human health from environmental exposure, and that may ad-
versely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of the state or a sector of the state. 

This rulemaking does not meet the statutory definition of a "ma-
jor environmental rule" because it is not the specific intent of  
the rule repeal to protect the environment or reduce risks to hu-

35 TexReg 11942 December 31, 2010 Texas Register 
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