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ABSTRACT 

This report defines an economic disincentive as a monetary charge 
levied by government on conduct which is hot i llegal but which does 
impose social costs, for the principal purpose of discouraging the 
conduct. Disincentives are distinguished from other legal mechanisms 
which may have incidental economic disincentive effects , e . g., fines, 
user charges, and license fees. The constitutionality of federal 
or state imposition of disincentives is examined and the authority 
of the U. S. Environmental Protection Agency and the states to uti
lize disincentives under selected federal environmental statutes 
is analyzed. The legality of some disincentives adopted by states 
is discussed. The charges imposed by several European countries 
are described and distinguished from disincentives . The hi.story 
of some previous proposals for federal disincentives is reviewed 
and suggestions for additional disincentives which might be feasible 
are offered. 

This report is submitted in partial fulfillment of Contract No. 
68-01-2203 by the Environmental Law Institute 1.Ulder the sponsor
ship of the Environmental Protection Agency . Work was completed 
in July 1974. 
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Appendices 
Page 
156Proposed Pollution Charge Rates 

Pursuant to 10 V.S.~. 912a(e), 
Submitted at the Request of and 
to the Vermont Water Resources 
Board, by Commissioner of Water 
Resources Martin L. Johnson 
and Assistant Attorney General 
John D. Hansen, January 14, 1972 

These draft regulations to 
implement the pollution charge 
provisions of Vermont's water 
pollution control statute prior 
to its amendment were designed 
"to provide an economic incen
tive for temporary pollution 
permit holders to reduce the 
volume and degrading quality 
of their discharges thereby 
raising the quality of the waters 
in the state. " They were also 
designed to establish equity 
between temporary pollution 
permit holders and other users 
of Vermont waters . With the 
exception of heated elements for 
which a fixed per unit charge 
was established, the draft 
regulations were "impact
oriented, that is, a relationship 
is made between impact or relative 
degrading effect and the charge 
rates so that the more deleterious 
the impact of a particular 
discharge upon a particular 
receiving water in relation to 
other discharges and other re
ceiving waters, the higher the 
charge." 

193Rules Establishing Pollution 
Charges and Restating Permit 
Application Fees in Accord 
With Title 10, Vermont Statutes 
Annotated, Chapter 33 , As 
Amended, Vermont Water Resources 
Board, State of Vermont, Agency 

Appendix A: 

Summary: 

Appendix B: 
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of Environmental Conservation, 
June 29, 1972 

SUI1DI1ary: 	 These rules of the Vermont 

Water Resources Board of 

Vermont establish pollution 

charges and restate permit 

application fees in accordance 

with amendments to Vermont's 

pollution charges provisions . 

Pollution charges are established 

according to tmit of waste 

(BOD, SS, liquids requiring 

disinfection) and heated efflu

ents. Exemptions to the charges 

required by the law are specified 

in the rules . 


Appendix C: Michigan Water Resources Com 197 
mission, Wastewater Report Forms 
and Instructions 

Summary : . Michigan's effluent charge forms 

and instructions include an 

inquiry of "General Information" 

about the discharger and kind of 

wastewater he discharges (i.e. 

sanitary sewage comprises what 

percent of all discharges? 

what portion of wastewater is 

hauled away? are any critical 

materials discharged?). 

Form II requests information 

concerning the wastewater out

fall -- site of discharge, 

volume of discharge, type of 

wastewater, operating time, 

period of year of outfall. The 

third form - "Critical Materials 

Report" -- attempts to discern 

how many outfalls discharge 

how many critical materials 

in what quantities. Forms IV
A and IV-B relate to wastewater 

removed from sites, and inquire 

as to where it is deposited. In

cluded are the Commission's Hat

erials Register and an outline 

of how surveillance fees are 
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calculated (with a sample) . 

Appendix D: 	 Oregon Mandatory Beverage 
Container Deposit Law, Oregon 
Revised Statutes, sections 
459.810-459.890 and 459 . 992 

S\Jmmary: Oregon Revised Statutes sectiom 
459.810 through 459 . 992 
are concerned with beverage 
containers and their refund 
value. A minimum of five 
cents is established , with 
bottles certified (by the 
Oregon Liquor Control Com
mission) being a5sessed a value of 
two cents (section 459.820(1) 
and (2)). Section 459.850(3) 
makes illegal pull-top, twist-
off caps and other containers 
with detachable openers . 
Retailers must accept all empty 
containers of the kind whch 
they sell (section 459 . 30) . 
Covered by the law are beer and 
other malt beverages, mineral 
and soda waters, and carbonated 
soft drinks . This law bec'ame 
operative October 1 , 1972. 

Appendix E: 	 American Can Company v. Oregon 218 
Liquor Control Commission, No. 
75567, Oregon Court of Appeals, 
December 17 , 1973 

Summary : Foll.owing the brief swmnary of 

the case, the Oregon Court of 

Appeals decision is printed in 

full. In th?t document Judge 

Tanz.er upholds the validity 

and constitutionality of the 

state's ''bottle bill," re

jecting each of the plaintiff's 

arguments against the defen

dants, the Oregon Liquor Con

trol Commission. The complaint 

was based on the contentions 

that the law violated the Com

merce Clause (Article 1, section 
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8, clause 3 of the Constitution). 

Also cited were three provisions 
of the state constitution which 
were alleged to have been trans
gressed. 

Appendix F: Vermont Litter Levy and Man 225 
datory Deposit Law, Chapter 53, 
Title 10, Vermont Statutes 
Annotated 

Summary: Vermont's "litter levy," one 

kind of "'bottle bill," is set 

forth as chapter 53 of Title .10 

of the state's annotated statutes . 

Oregon's counterpart (see 

Appendix D) defines "beverage" 

more broadly; Vermont's term 

includes beer and other malt 

beverages, mineral and soda 

waters, and carbonated and un

carbonated soft drinks (sec-: 

tion 1521(1)). A litter levy, 

assessed at the rate of 4 mills 

on each beverage container, 

was in effect for one year, 

expiring on July 1, 1973, after 

which a deposit on beverage 

containers would be paid in

stead. This refund may not be 

less than five cents and is 

payBble by any retailer providing 

that the bottle be labeled 

with the name of the state and 

the refund value. Redemption 

centers may be established on 

approval by the Secretary of 

Environmental Conservation. 

Payments collected under the 

levy scheme are "paid by every 

manufacturer or distributor to 

the commissioner of taxes;" 

funds shall be used to establish 

sanitary land fills. 


Appendix G: Vermont Environmental Protection 228 
Regulation, Chapter 10, Deposit 
for Beverage Containers 
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Summary: Provided here are the accompany

ing regulations for the Vermont 

beverage container deposit law. 

Most important of these specific 

delineations are the labeling 

requirement (section 10-1523. 2) 

which states that "VERMONT" 

and the amount of deposit 

must be clearly printed on 

the container for a refund to 

be received. The retailer (or 

distributor) is required to 

redeem only those containers of 

a brand , type and size as are 

sold by him, and for a period of 

sixty days following the cessation 

of sales he is responsible for 

refunds. Section 10-1523.5 

and .6 outline the establishment 

of redemption centers . Eff ec

tive July 1 , 1973. 


Appendix H: 	 Chapter 394, Laws of New York 232 
1971, Taxation, Cigarettes 
and Tobacco 

Summary: This New York state enabling 

act provides that a city with 

a population of at least one 

million persons may adopt a 

law taxing cigarettes and 

tobacco based on their amounts 

of tar and nicotine . Section 

l(a)(l) specifies that "one 

and Dne-half cent for each ten 

cigarettes [may be imposed] 

where either their tar content 

exceeds seventeen milligrams 

per cigarette or their nicotine 

content exceeds one and one-tenth 

milligrams per cigarette . " 

Section l(a)(2) provides that 

where both these nicotine and 

tar levels are exceeded a tax 

of two cents may be levied on 

each ten cigarettes. This law 

took effect July 1, 1971. 


Appendix I: 	 Administrative Code of the City 233 
of New York, Title D, Cigarette 
Tax 
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Summary: 	 Under the powers granted the 
City of New York by the State 
of New York in an enabling act 
(chapter 394 of the Laws of 
New York - see Appendix H), it 
became lawful to enact a tax 
on cigarettes and tobacco based 
on their tar and nicotine content . 
The city law uses the exact 
wording 0£ the state enabling 
act. 

Appendix J : 	 Chapter 399, Laws of New York 
1971, Cities of One Million or 
More - Solid Waste Disposal, 
Containers -- Tax 

Summary: 	 Prov:l,ded in this New York state 
enabling act is the power of 
"any city with a population of 
one million or more to impose 
taxes to promote the recycling 
of containers and reduce the 
cost of solid waste disposal 
to such city." Amendments to 
this law include rates not to 
exceed one cent on fibre and 
paperboard containers, two cents 
for metal and glass containers, 
and three cents on plastic 
bottles (section l(f)(l)) . 
This law took effect July 1, 
1971. 

Appendix~ : 	 Administrative· Code of the City 
of New York, Title 'F, Tax on 
Containers 

Swmnary: 	 This section of the New York 
City Administrative Code pro
vides for the imposition of a 
two cent per item tax on plas
tic containers, codifying Local 
Law 43 of 1971. A one cent 
per container tax credit is 
allowed as an offset for each 
container manufactured with a 
minimum of thirty per cent of 
recycled material. The City of 
New York argued unsuc~essfully 
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that this local enactment was 
authorized by the state law in 
Appendix J. 

Appendix L: 	 Vermont Property Tax Relief 247 
Act, 32 v.s.A. §5961 

Summary: Effective May 1, 1973 this act 

imposes a tax on the capital 

gains from the sale or exchange 

of land in Vermont . The tax 

increases as the time the trans

feror holds the land decreases 

and as his gain becomes larger 

(section 10003). The first 

$500,000 in revenues collected 

yearly from the land gains tax 

will be used to pay for "the 

preparation of property maps" 

(section 10). Monies received 

over and above the first $500, 

000 are to be deposited in 

a property tax relief trust 

ftmd (section 5976). 


Appendix M: 	 Decree of the Government of 251 
Czechoslovakia No. 16 from 
March 12, 1966 concerning indem
nities for discharging tm
treated or insufficiently treated 
wastes 

Summary: 	 The object of this "Collection 

of Laws of the Czechoslovak 

Socialist Republic," "considering 

the necessity of gra_dual 

improvement of the water quality 

in streams" (Par. 1), is for 

"water users to pay accordingly" 

(Par. 1) to "the quantity 

of di.scharged pollutants and their 

harmfulness" (Par. 2(1)). 


Appendix N: 	 Appendix to State Decree No. 255 
40/1969/XI.25. , Htmgary 

Swmnary : 	 Two tables outline the amount of 

charges levied for seventeen 

specified "polluting matters" 

and fourteen "toxic ma.tters" 
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according to the limits of dis
charges of the matters. 

256Appendix O: 	 EPA Parking Surcharge Proposal: 
Massach~etts 

Summary: 	 EPA's proposed regulation for a 

parking surcharge in Massachu

setts provided a surcharge of 

$5.00 per day vehicle in downtown 

Boston and at Logan Airport and 

of $4.00 per day per vehicle in 

downtown Springfield on the 

use of any off-street parking 

spaces operated or controlled 

by private or public parties. 


Appendix P: 	 EPA Park:l.ng Surcharge Proposal: 257 
Texas 

Summary: 	 Applicable to "Houston-Galveston, 

Dallas-Fort Worth, and San 

Antonio Intrastate Regions" 

(section 52.2297(b)) this pro
posal would have made mandatory 
a surcharge on employees whose 
employers maintained a parking 
lot of more than 700 spaces. 
Employees traveling to work by 
two-person carpools would be 
charged no more than half the 
parking rate, and three person 
carpools could park free of 
charge. Net revenues were to 
have been used to subsidize 
employees' use of mass transit. 

xiii 

http:Park:l.ng


ACKNOWLEDGMENTS 

This report was prepared by members of the staff of the Environmental 
Law Institute. The project director, Will A. Irwin, Esq. , wishes 
to thank his associate, Richard A. Liroff for effective and unselfish 
collaboration, and his assistants, Marguerite Mehlig and Ross D. 
Pollack, Esq., for cheerful and valuable contributions to writing 
and producing the report. In addition, than.ks are given to: 

Frederick R. Anderson, Esq., the executive director of the 
Institute, and the entire Institute staff, for helpful cooperation; 

David F. Cavers, Professor of Law and President of the Council 
on Law-Related Studies, under whose auspices the information in 
Section VI was first obtained; 

John A. Jaksch, the project ci'fficer for the Environmental Pro
tection Agency, for encouraging and professional guidance; 

Lynne Siena and Kip Woodward for quick fingers and alert minds 
in typing the manuscript. 

Several other persons, in the United States and Europe , 
for generously providing essential information or thoughtful review 
comments; and 

Frances and Amanda Irwin, for providing a sense of why it is 
worth caring. 

Will A. Irwin exercised overall responsibility for the report and 
wrote Sections II, III, IV (with the exception of the legislative 
history of the Federal Water Pollution Control Act Amendments of 1972, 
which was written by Mr. Pollack) , V (with the exception of the sub
sections on the City of New York's nicotine and tar tax and its tax 
on plastic containers, which were written by Mr. Pollack), and VI. 
Richard A. Liroff wrote Section VII (with the exception of the por
tions of the subsection on administrative feasibility of disincentives 
under present federal environmental laws applicable to pesticides, 
and applicable to solid wastes·, which was written by Mr. Pollack). 
Ms .· Mehlig contributed substantially to Sections II and v. Section 
I was a joint effort of Messrs. Irwin and Liroff. 

xiv 



SECTION I 

CONCLUSIONS AND RECOMMENDATION 

CONCLUSIONS 

1. 	 An economic disincentive is properly defined as a monetary 
charge levied by government on conduct which is not illegal 
out '(Jhich does impose social costs, for the purpose of dis
couraging the conduct. Disincentives should be distinguished 
from fines, civil penalties, forfeitures, bonds, user charges, 
license or permit fees, taxes, loans, grants, payments, tax 
expenditures, and contingency fees. 

2. 	 Neither pollution charges in Vermont nor surveillance fees 
in Michigan are properly characterized as disincentives, 
as defined above. Rather they are, respectively, fines and 
user charges . 

3. 	 The Congress may constitutionally enact laws providing for 
disincentives by exercising either its power to regulate 
commerce or its power to levy taxes. The Fifth Amendment 
due process guaranty and its requirement for compensation 
for taking of private property for public purposes would 
not significantly limit the exercise of these powers. The 
Fifth Amendment privilege against self-incrimination and the 
Fourth Amendment requirement for a warrant as the pre-requisite 
for a search may impose some limitations on how disincentives 
may be implemented. Congress may delegate legislative power 
to define the details of disincentive programs so long as it 
establishes standards for doing so. 

4. 	 .States may exercise their police and taxing powers to enact 
laws providing for disincentives. The constitutional law of 
a particular state must be consulted for limitations on these 
powers in that state. The provisions of the Fourth and Fifth 
Amendments to the U.S. Constitution referred to in Conclusion 
number 3 apply to the states. The due process and equal 
protection clauses of the Fourteenth Amendment impose limits 
on . the exercise of state powers analogous to those imposed 
on the Congress by the due process guaranty of the Fifth 
Amendment. States are precluded from exercising their regula
tory and taxing powers in ways which unduly interfere with 
the exercise of the concurrent powers of Congress. 

5. 	 The Administrator of the Environmental Protection Agency has 
no authority under the provisions of the Federal Water Pollution 
Control Act Amendments of 1972 to adopt disincentives but 
States are not pre-emp.ted from doing so . 
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6. 	 The Administrator of the Environmental Protection Agency has 
authority under section 110 of the Clean Air Act to adopt 
disincentives other than parking surcharges if he finds them 
necessary components of state implementation plans to achieve 
ambient air quality standards. States are not pre-empted 
from adopting disincentives applicable to sources of air 
pollution other than new motor vehicles, aircraft or fuels. 

7. 	 The Administrator of the Environmental Protection Agency 
has authority tmder section 3(d)(l)(C) of the Federal In
secticide, Ftmgicide and Rodenticide Act (FIFRA), as amended, 
to adopt disincentives applicable to the use of pesticides 
classified for restr~cted use. He may also have authority 
to impose payment of disincentive charges as conditions of 
experimental use permits under section 5. States are not 
pre-empted from adopting disincentives applicable to pesti 
cides classified either for general use or restricted use. 

8. 	 The Administrator of the Environmental Protecti on Agency 
may have authority tmder section 104(a) of the Marine 
Protection, Research, and Sanctuaries Act of 1972 to impose 
payment of disincentives as conditions of permits to dump 
material into ocean waters. Section 108 would authorize 
him to adopt regulations providing for disincentives applic
able to ocean dumping. States are pre-empted from adopting 
disincentives applicable to ocean dumping. 

9. 	 The Administrator of the Environmental Protection Agency has 
no authority tmder the Solid Waste Disposal Act to adopt 
disincentives but states are not pre-empted from doing so. 

10. 	 The Administrator of the Environmental Protection Agency 
does not have autho~ity under section 6 of the Noise Control 
Act of 1972 to adopt regulations imposing disincentives on 
products which are major sources of noise but may adopt 
regulations under sections 17 and 18 imposing disincentives 
to control noise from interstate rail and motor carriers. 
States are not pre-empted from adopting disincentives applic
able to use of new products covered by federal noise emission 
limits • . As to rail or motor carriers states may adopt use 
limitations or disincentives only if approved by the Adminis
trator of the Environmental Protection Agency. States or 
their subdivisions may impose disincentives on the noise 
from flights into a:irports they own. 

11. 	 The Oregon and Vermont laws imposing mandatory deposits on 
non-returnable beverage containers are constitutional. 
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12. 	 The City of New York ordinance levying a tax based on levels 
of cigarette tar and nicotine content and requiring the 
tax differentials to be reflected in retail prices is consti 
tutional. 

13. The City of New York tax on sales of plastic containers but 
not on other containers has been declared illegal and un
constitutional by the New York State Supreme Court. 

14. 	 The Vermont tax on capital gains from speculative land sales 
is constitutional. 

15. 	 The charges imposed on discharges of wastewaters and emissions 
of air pollutants in the German Democratic Republic, Hungary, 
Czechoslovakia, France, The Netherlands, and the .Land (cf. State) 
of Northrhine-Westphalia in the Federal Republic O'f'Germany 
are more analogous to fines or user charges than to disincen
tives . 

16. 	 Enforcement of federal and state pollution control laws prior 
to 1970 was uneven, Economic disincentives or charge systems 
are seen by some as more effective and more economically 
efficient approaches to environmental quality management 
than previous and existing federal approaches. The political 
dimensions and general strengths and limitations of charge 
systems as alternatives or supplements to:·.exist;ing regulations 
are explored in analyses of recent proposals for sulfur taxes, 
parking surcharges, and lead additive taxes. In weighing 
the desirability of disincentive systems, consideration must 
be given to the scope and level of the charge, the nature of 
business response, and the administrative burden imposed on 
government and on those subject to charges. 

17. 	 Proposals for national sulfur emission taxes produced con

flict over the scope and level of such taxes. Concern was 

expressed as well over both their industry-specific and 


. regional impact. The administration could not find Republican 
sponsors for its proposals. All bills establishing sulfur 
emission taxes died, without hearings being held, in the House 
Ways and Means Committ:ee. The proposed sulfur emission 
taxes wer~ designed to spur industry development of sulfur 
emission control techn6logy. EPA contends that the utility 
industry does not appear to have made a serious .commitment 
to development of such technology. 

18. 	 The tax on lead additives was proposed by the administration 

as a means of increasing demand for lead-free fuels, thereby 

providing an incentive to gasoline manufacturers to enlarge 
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refining capacity for production of such fuels . The House 
Ways and Means Committee held hearings on the proposal and 
failed to repo~t it . Little out side support was obtained 
for it and industry voiced consi derable opposition on eco
nomic gro\Ulds . 

19 . 	 Parking surcharges were proposed by EPA as part of state 
transportation control plans . Its actions were highly 
controversial and resulted in congressi onal action forbidding 
EPA from requiring parking surcharges as part of state 
transportation control plans . 

20 . 	 At this time , it is unclear whether the existing, complex 
regulatory system established by the Federal Water Pollution 
Control Act Amendments of 1972 is going to succeed or whether 
it is going to founder under a deluge of litigation , missed 
deadlines and unsatisfied unrealistic expectations . States 
may question the feasibility of adopting disincentives given 
the present difficulties of statutory implementation and 
charges ' potential for overburdening municipalities and in
dustries . 

21. 	 Charges (such as sulfur emissions charges) other than parking 
surcharges could be used as a supplementary means of encour
aging compliance with the deadlines establi shed for state 
implementation plans under section 110 of t he Clean Air 
Act . 

22 . 	 Pollution charges might be desirable as supplements to new 
source controls under the Clean Air Act so as to prevent 
significant air quality deterioration while encouraging 
considerable industrial development in regions with relatively 
clean air. On the other hand , if the Clean Air Act permits 
no significant . air quality deteriorati on to occur , t hen a 
ceiling or quota for emiss~ons would have to be imposed 
on individual dischargers and .there would be no need for 
pollution charges. 

23. 	 The structure of hazardous emission regulation under section 
112 of the Clean Air Act does not l end itself to incl usion of 
supplementary disincentive devices . 

24 . 	 It may be feasible to incorporat e disincentives into the 
regulatory scheme for restricted use of pestici des under 
the Federal Insecticide , Fungicide, and Rodenti ci de Act . 

25 . 	 Criteria used in evaluating applications for ocean dumping 
permits might serve as the basis for establi shing ocean 
dumping disincentive charge rat es . However, t hese criteria 
could be improved and there is still much to be learned about 
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the effects of ocean dumping. 

26. 	 The decibel A-scale (dB(A)) is a conunonly accepted indicator 
of sound levels . Many municipalities _presently have ordinances 
prohibiting noises in excess of specified decibel readi!ngs. 
This approach might serve as the point of departure for 
federal or state or local regulation of noise by imposing 
disincentives on noise emissions. 

RECOMMENDATION 

1. 	 The Environmental Protection Agency should consider adopting 

disincentives as supplementary means of control under 

the Clean Air Act , the Federal Insecticide, Fungicide and 

Rodenticide Act, the Marine Protection, Research, ; and 

Sanctuaries Act of 1972 and the Noise Control Act of 1972 

(see conclusions 6-8 and 10) . States should consider 

adopting disincentives as supplementary means of control 

under the statutes enumerated above (with the exception of 

the Marine Protection, Research and Sanctuaries Act of 1972) 

where not precluded from doing so by federal preemption, 

and under the Federal Water Pollution Control Act Amendments 

of 1972 and the Solid Waste Disposal Act . 
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SECTION II 

A DEFINITION OF DISINCENTIVE 

At the outset, this report should set .forth its authors' definition 
of a disincentive and distinguish a disincentive from several mechanisms 
(e.g., fines, user charges, license fees) commonly employed by legis
latures to encourage or regulate or sanction certain conduct. 
A disincentive is a monetary charge levied by government on conduct 
which is not illegal but which does impose social costs, for the 
principal purpose of discouraging the conduct. The mechanism which 
is employed may be called a charge, a tax, or a fee, but if its 
principal purpose is to discourage the conduct it applies to (rather 
than to compensate the public for the use of public resources or to 
raise revenues or to punish illegal conduct) then it may properly 
be characterized as a disincentive. 

This report confines itself to disincentives . Similar devices are 
often discussed in the literature of economics, (e.g., proposals 
for effluent charges), where they are justified theoretically as 
promoting internalization of social costs and proper allocation of 
resources. In the next section Vermont pollution charges and Michigan 
surveillance fees, which are often mentioned as "effluent charges", 
are described and distinguished from disincentives, but first the 
following mechanisms are distinguished. These mechanisms are not 
disincentives because their purpose is not usually to discourage 
conduct. 

1. Fines: The most common sanction for violating a law or regulation 
is payment of an amowit of money determined, after a trial or hearing, 
on the basis of the seriousness of the infraction. Fines may be 
imposed for committing a misdemeanor or felony, i.e., for being 
convicted of violating a provision of law which states it is a crime 
to behave in ways it proscribes, or they may be imposed as so-called 
"civil money penalties" for behavior which is not defined as criminal 
·but which is nevertheless deemed illegal. The distinctions between 
fines and civil money penalties are not important here. What is 
important is the distinction between both of them and disincentives: 
both are imposed as the result of a judicial or quasi-judicial 
determination that a violation of law has occurred. Examples 
of fines and civil money penalties are thosel providing for fines 
of $2,500-$25,000 for willful or negligent violations of several 

1see 33 u.s .c. §1319(c) and (d) . 
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provisions of the Federal Water Pollution Control Act Amendments 
of 1972 and civil penalties of up to $10,000 for the same violati ons . 

2. Forfeitures : Like fines or civil money penalties, forfeiture 
provisions come into play for violations of laws and, also like 
them, they provide an incentive not to misbellave because they pose 

ns 	 the risk of governmental deprivation of valuable property if the 
violation is discovered . The Marine Mammal Protection Act of 19722 
for example, provides that "any vessel •• • employed in any manner · 
in the l.lll.lawful taking of any marine mammal shall have its entire 
cargo or the monetary value thereof subject to se izure and forfeiture." 
Cancellation of mineral leases for mining of oil, gas, suphur, 
or other minerals for failure to comply with the provisions of the 
Outer Continental Shelf Lands Act3 or of leases or permits authorizing 
the grazing of domestic livestock on federal lands for violating 
prohibitions on taking American or golden eagles4 are analogous. 
to forfeiture provisions . 

3. User Charges : User .charges5 are paid by thos e who use or otherwi se 
derive a benefit from a · service or facility which is provided in 
whole or in part at public expense. These charges are in the nature 
of compensation ~ fees t o help defray the costs of construction and 
maintenance of highways , airports, sewage treatment plants , parks, 
parking spaces , etc . Such fees.., may be based on a variety of reason

216 u.s.c. §1376. 
3 . 

43 u.s.c. §1334(b). 

416 u.s.c. §668(c) . 

5Examples of user charge provisions may be fol.lll.d in: 1) 49 u.s .c. 
§1718(8) : airport owners must "maintain a fee and rental structure 
for the facilities and services being provided the airport users 
which will make the airport as self-sustaining as possible" :i.n order 
to gain approval of an airport development project by t he Secretary 
of Transportation · 2) 16 u.s.c. §460k-3: the Secretary of Interior 
may establish charges for public use of national wildlife refuges, 
game ranges , national fish hatcheries and other conservation areas 
administered by the Department of the Interior ; 3) 43 u.s.c. §315b, 
es tablishes annual fees for participating in the use of grazing 
districts on U. S. public lands; and (4) 33 u.s.c. §1284(b) : prohibition 
on EPA approval of a construction grant to a m\lllicipality Wlless 
the municipality has adopted or will adopt a system of charges to 
assure that each recipient of waste treatment services will pay its 
proportional share of the costs of operation and maintenance ( including 
replacement) of any waste treatment services provided by the munici
pality . 
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able measures of actual ·use of the facilities or they may be flat 
fees for the privilege of use without regard to amount or extent 
of that use so long as the fees are not excessive in relation to 
costs incurred. Sometimes the fee structures provide for a surcharge 
on industrial discharges whose strength exceeds that of normal domestic 
sewage. While these surcharges have been studied for indications 
of whether they encourage change in dischargers' behavior6 they are 

As a result of this requirement, added by the FWPCA 1972 amendmen~s, 
many cities are adopting surcharge provisions as described above, and 
the field is generally in flux. 
6"James A. Johnson, Associate Professor of Economics at McMaster 
University in Ontario, swmnarized the results of a survey he had 
conducted of mWl.icipal treatment systems in all American cities of 
more than 10,000 population and in 1,000 towns of lesser population. 
Of the respondents, 86% had user chargers, but the majority of these 
were based solely on water use without regard to waste production. 
As of 1970, approximately 400 municipalities were empowered to sur
charge for industrial wastes exceeding specified limite~of concen
tration of BOD and suspended solids. Of the respondent m\lllicipalities 
having surcharge systems, nearly 200 collected no revenue from this 
source, either because no industry exceeded the prescribed limits 
or because the· mlmicipality chose not to exercise its surcharging 
power. Only a few charged for all the BOD and SS deposited into 
municipal sewers. In many, the limit was defined in terms of the 
strength of normal sewage but in others it was set well above this 
level (ranging from 250 to over 1,000 parts per million, with most 
municipalities concentrated in the 300-500 range) . Surcharges were 
usually set so as to recover the additional cost of treating wastes 
with above "normal" concentrations of pollutants. The rates varied 
from 1 cent to 3 cents per pound of BOD and SS in most cities; 
rates of up to 8 cents were found in a few that wiahed to encourage 
industries to cut back their waste production. From operating 
surcharge systems, annual revenues varied from less than $100 to 
approximately $500,000 in l arge cities like Cincinatti. Surcharge 
revenues were usually less than 5% and very rarely more than 10% 
~f a city's total sewerage revenue. From these data, it seemed 
clear that many mlmicipalities were not yet in a position to comply 
with the new cost-sharing requirements . 

"Dr. Johnson had gained some general impressions of the responses 
of industry to these surcharges. Normally, firms reduced their 
wastes significantly while the surcharge was being considered and 
in the early stages of its implementation. Reductions had been 
greatest in comparatively small cities where the chief "offender" 
was a food or beverage industry. However, after the surcharge had 
been in effect for a few months, further waste reductions occurred 
slowly, if at all. The reasons appeared to be twofold: rates set 
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primarily based on a rough approximation of the increased costs of 
treating such stronger wastes rather than on .a legislative design 
to discourage the discharges . 

4. License Fees: These fees are analogous to user charges, dis 
cussed immediately above, in that they are levied as a means of 
funding public programs regulating the licensed activity and of com
pensating for the public resources the activity uses or affects . Such 
fees must generally bear a reasonable relation to the costs of adminis
tering the program, although in some instances ' they may be based also 
on social costs or on the potential that the activity may become a 
nuisance. Many fees relate to management of natural resources, e~g~: 
1) fees for hunting and fishing licenses,7 fees for permits to hunt 
and fish on military reservations, to be used for protection, · .conser
vation and management of fish and wildlife; and fees for migratory 
bird hunting stamps; b·ased on, among other things , the increased 
cost of lands needed for conservation of migratory birds, paid into the 
Migratory Bird Conservation Fund for printing the stamps , acquiring 
refuges and wetlands ; 8 2) fees for transferring oil from ship to 
shore payable to a special fund maintained for use in defraying 
clean-up costs for waters and shorelands damaged by oil spills,9 

only high enough to recover costs of treatment were too low to pro
vide a continuing incentive, and industrial influents were not 
sampled often enough . Frequent testing, however, 'might cost nearly 
as much as the r-evenue obtained from the surcharge, especially for 
small industries4 [Approximately 78% of the cities placed the average 
cost of testing a ff-rm.' s effluent at $100 or less, but 6% placed it 
over $500 . This large discrepancy resulted from difference& in 
waste mix, in the number of samples taken, in the periods over which 
·they were taken, and in methods of costing the tests . ]" Edward I . 
Selig, EHluent .Charges on Air and Water Pollution: A Conference 
Report (1973, Environmental Law Institute), 66-68. See also J . A. 
Johnson, "The Distribution of the Burden of Sewer User Charges Under 
Variou8 Charge Formulas ," 22 National ·Tax Journal 472 (1972) ; 
and Maystre and Geyer , "Charges for Treating Industrial Wastewater 
in Municipal Plants ," December 1969 ' Jotimal ·of·the Water .Pollution 
Control Federation. 
716 u.s.c. §670a. 
816 u.s.c. §718. 

9E. g . , Town of Huntington, N. Y., Oil Spillage Ordinance, Chapter 60, 

sections 60-30 ~· ~.; Maine Rev. Stat. Ann., Title 38, section 

551; Annotated Code of Maryland, Art. 96A, section 29F(b) . 
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3) fees for licenses to take shellfish,lO 4) fees to engage 'in whaling,11 

5) fees to remove sand, gravel, marl, shell, etc.,12 and 6) royalties 
payable to the U.S. for oil, gas and sulfur produced under lease 
of Outer Continental Shelf landsl3 or other public lands.14 

5. Bonds: Some laws provide that the recipient of a license to 
conduct an activity must bind himself to the state for the payment 
of money ilnless certain conditions are complied with thus rendering 
the obligation void. Ohio, for instance, requires applicants for 
licenses to conduct strip mining operations to post performance 
bonds ~r amounts which increase with the number of acres to be 
mined, The bonds issued range from the minimum of $5,000 to over 
$5 million depending on the number of acres involved. 

Such bonds, while they have the effect of encouraging satisfactory 
reclamation and mining procedures which facilitate this, are, like 
fines, incentives to comply with the requirements of the law rather 
than disincentives designed to discourage strip mining. In effect 
the fine for violation is put "up front" rather than being imposed 
as a result of a -trial. (Determinations of unsatisfactory reclam-

lOE.g., from the Potomac River, section 4, Potomac River Compact of 
1958, Pub: Law No. 87-783, 76 Stat. 797, and from Maryland waters, 
Art. 66C, section 698 of the Annotated Code of Maryland. 
lli6 u.s.c. §916d. 

12E.g., Article 4053, VeTnon's Ann. P.c., State of Texas; Md., 

Art. 66C, section 302. 

1343 u.s.c. §133. 

1430 u.s .c. §191. 
15section 1513.08(A), Ohio Rev. Code. The bond form reads: 

X, as principal and Y (insurance company) as surety are held and 
firmly botmd unto the State of Ohio in the penal sum of $ 
for the payment of which sum, well and truly to be made, ;; 
hereby jointly and severally bind ourselves, our heirs, adminis
trators, executors, successors and assigns. The condition of 
the above obligation is such, that, whereas the above named 
applicant estimates that acres of land will be affected 
by strip mining during the one year period fallowing the 
beginning of the license issued pursuant to application number 
~-' now, if the said principal shall satisfactorily reclaim, 
as provid~d in Section 1513.16 of the Revised Code of Ohio, 
all lands affected by strip mining by said principal within 
the State of Ohio within the period of one year following the 
date of beginning of the license issued pursuant to the 
aforesaid application, then this obligation shall be void; 
otherwise it shall remain in full force and effect. 

lo 
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ation in Ohio may be appealed to a Reclamation Board of Review and 
a trial-like de novo administrative proceeding ensues.) A licensee 
found not in compliance with the provisions of §1513.16 forfeits 
a "penal sum" ' just as does one sentenced to pay a criminal fine. 

In addition to such reclamation bonds, Maryland's strip mining law 
calls for a $400 per acre bond to be posted and liability under the 
bond endures for the life of the mining operation and five years 
thereafter.I~ Maryland also has a bond requirement for shippers . 
of oil: they must post a bond in an amount dependent on the tonnage 
of the vessel, which bond is forfeited if there is a spill.17 

One of the provisions of Title 18 governing crime and criminal pro
cedure authorizes the Secretary of ·the Treasury to "require the furnishing 
of an appropriate bond when desirable to insure compliance with" 
provisions prohibiting importation, shipment or possession of 
various kinds of wild animals, birds. and fish prescribed by Secre
tary of Interior regulations as injurious to humans, agriculture, 
forestry, horticulture, or wildlife.18 

Act 136 of the State of Michigan's Public Acts of 1969 provides that 
before engaging in the business of removing liquid industrial wastes 
from the premises of another, a person must obtain a license and 
submit with the application for the license a surety bond of $15,000 
for .residents and $30,000 for non-residents. The water resources 
commission is the obligee, 

and the bond shall be for the benefit and purpose to in
demnify the state for the elimination of hazardous or nui
sance conditions and for the abatement .of any pollution of 
waters which results from the improper disposal ·of industrial 
waste by the licensee. 

6. Loans: Government loans to persons, businesses, or governmental 
agencies to encourage or facilitate action the government wishes to 
subsidize are the converse of disincentives -- payments exacted as 
a means of discouraging unwanted conduct. For example, the Secretary 
of Agriculture is authorized to make loans or advancements to local 
organizations or State and local agencies to finance the local share 
of costs of carrying out works of improvement for flood prevention, 
conservation, development, utilization and disposal of water; or 

19conservation and proper utilization of land in small water sheds. 

16Ann. Code of Maryland, Art. 66C, sections 663, 667. 
17Ann. Code of Maryland, Art. 96A, §29AB(a). 
1818 u.s.c. §42(a)(5). 
19

16 u.s.c. 1006a. 
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The Secretary of Commerce may make loans to States or organizations 
to assist in financing the purchase or development of land and im
provements for public works, public service and development facility 
usage and to aid in financing any project within a redevelopment 
area for the purchase or development of land and facili.ties (including 
machinery and equipment) for industrial or co~ercial use tmder the 
Public Works and Economic Development Act of 1965. 20 The Small 
Business Administratio~1makes loans to industry for pollution 
abatement investments . · 

7. Payments : Like loans , payments are the converse of di sincentives. 
The Water Bank Act authorizes the Secretary of Agriculture to make 
annual payments to landowners and operators in return for their agree
ment to undertake obligations for the conservation of water on speci
fied land in important migratory water fowl nesting and bEeeding 
areas . The payments are to be fair and reasonable in consideration 
of the obligations undertaken by the owner. 22 

8. Grants : Grants from one level of government to another for 
construction of public facilities or operation and maintenance of 
programs or facilities are prevalent means for encouraging these 
activities by lightening the local financial burden. They are a 
form of subsidy to induce behavior rather than a levy to discourage 
it. Examples are: 1) federal and state grants to mt.mici~alities 
for the construction of wastewater treatment facilities,2 2) 
federal grants to states or their subdivisions for acquisition or 
development of land and improvements for public works ; 24 and

253) federal funding of various kinds of highway systems . G~ants 
are also made to fund demonstrations, training and planning in 
certain fields . 26 

9 . Taxes: Taxes have as their principal purpose the raising of 
general revenue. They may. incidentally more or less discourage the 
business or behavior subject to the tax but they usually are _not 

2042 u.s.c. §§3141, 3142. 
2116 u.s.c. §1304 . 
2216 u.s.c. §1304. 
23

Authorized, for example, by 33 u.s .c. §12.§l{g), and analogous 
provisions of state law. 
2442 u.s.c. §3131 . 
2523 u .s .c. §103. 

26E. g. , solid waste management under 42 u.s.c. §325a, b and d of 

the Solid Waste Disposal Act . 
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designed to do so as disi ncentives are. For example, in 1969 
it... 	 Pittsburgh placed a 20 per cent tax on the gross receipts of all 

transactions involving the Parking of automobiles at non-residential 
places in return for a fee. 27 As of April 1, 1973 , the tax took 
the form of a 20 per cent tax on the fees paid £or parking and is 
collected by the operator from the patron. Although an effect of 
the higher parking rates resulting from this tax may be that more 
persons will use public rathe~ than private transportation (and thus 
reduce the demand for parking services) the ordinance provides that 
its .purpose is " to provide for the general revenue by imposi ng a· 
tax." The reasons for taxing parking garages specially were recited 
in t he ordinance : · 

•••non-residential parking places for motor vehicles , by 
reason of the frequency rate of their use , the changing in
tensity of .their use at various hours of the day, their lo
cation, their relationship to traffic congestion and other 
characteristics , present problems requiring municipal services 
and affect the public interest , differently from parking 
places accessory to the use and occupancy of residences . 28 

As the U. S. Supreme Court has .recently said, by enacti ng the tax 
Pittsburgh "insisted · that those providing and utilizing non- resi
dential parking facilities should pay more taxes to CO!PPensate the 
city for the problems incident to offstreet parking. " 29 

Occasionally the intent of a tax measure is as ·much to guide behavior 
as it is to raise revenue. Examples from New York and Vermont are 
described in section v. In gener al, however , taxes are to be 
distinguished f r om disincentives as having primarily revenue

. generating functions . 

10. Tax Expenditures: There ·.are several provisions of the Internal 
Revenue Code which are tantamount to government loans or disburse
ments. 1) Persons· are authorized to claim deductions for amortization

30over a five year period of water and air pollution control facilities; 
2) gross 'income from mines , oil and gas wells, other natural de
posits and timber is subject to a deduction of from five to twenty-
two per cent (as depletion allowances) for purposes of f i guring 
taxable i ncome, 31 3) expenses for exploring for minerals may be 

27c i ty of Pittsburgh, Ordinance No . 704 . 
28Id• . 

29City of Pi ttsburgh v. Alco Parking Corporation, 42 U. S. Law Week 
4874 at 4877 (June 10, 1974) . 
3026 u. s . c . §169 . 
3126 u.s.c. §§611, 613. 
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deducted for purposes of figuring taxable income. 32 These tax 
provisions are defended, if not intended, as inducing action in , 
the national interest in response to the monetary benefits conferred. 3; 
They are in effect subsidies like grants or loans, discusoed above. 

11. Contingency Fees : These fees :were proposed by the Atomic 
Energy Commission staff-early in 1972 in connection with proposed 
alternative amendments extending the Price-Anderson Act,34 which 
limits liability for nuclear powerplant accidents . Under present 
law, there is an .upper limit of $560 million on damage claims, 
with the Federal Government indeumifying all losses between the 
operator's maximum insurance benefits (usually about $125 million) 
and this statutory ceiling. Had contingency fees been adopted, 
they would have been assessed on all nuclear powerplant and reprocessir 
plant licenses granted on or after August 1, 1977. No money would 
actually pass to the Federal Treasury tmtil a reimbursible accident, 
triggering Federal outlays for damage claims, occurred. The Senate , 
however, has just adopted a compromise five-year Price-Anderson 
extension, which makes no provision fo~ contingency fees. In their 
stead, the bill sanctions the 'retroactive preminm' concept, whereby 
utilities would be covered by a double layer of insurance. The 
basic layer consists of about $125 million per utility, purchased 
as now with frequent premiums. The secondary layer would cover 
all reimbursements which a utility had to pay to the Federal Govern
ment in the event of a major nuclear accident, and premiums for that 
coverage would be paid retroactively as the need arose. The $560 
million ceiling is retained. Fees (or retroactive premiums) such 
as those p.roposed, which spread the burden of a nuclear accident 
across the entire industry, are not a disincentive because they would 
not discourage an undesired course of conduct, or compel safety 
measures otherwise not likely to be taken. In fact, it can be 
argued that the risk-sharing and limitation of liability. embodied 
in contingency fees undercut whatever deterrent effect arises from 
a private company's exposur~ to the possibility of immense personal 
injury recoveries . Even less would fees operate as a disincentive, 
if, as hinted by the Agency, these paper liabilities were treated 
as tax deductible or allowed as a portion of a utility's ratebase. 

3226 u.s .c. §615. 
33surrey, "Tax Incentives as a Device for Implementing Government 
Policy : A Comparison with Direct Government Expenditures," 
83 Harv. L. Rev. , 705, 7°11 (i970) . 
3.442 u . s.c. 2210 .£..£.• seq. 
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SECTION III 

VERMONT PdLLUTION CHARGES AND MICHIGAN SURVEILLANCE FEES: 

MYTHICAL DISINCENTIVES 

INTRODUCTION 

To illustrate the distinctions between disincentives and other 
mechanisms set forth in the preceding section and to dispel the pop
ular notion that disincentives are actually imposed in Vermont and 
Michigan, this section describes the pollution charges in Vermont 
and t~e surveillance fees in Michigan. 

POLLUTION CHARGES IN VERMONT 

In 1970 Vermont enacted a law which authorized and directed the 
administrative adoption and assessment of "pollution charges," 
commencing at a later date. They were intended to establish some 
semblance of equity between those dischargers who incurred the 
costs of adequately treating their wastes prior to discharge and 
those dischargers who previously had the economic advantage of being 
allowed the free use of the public waters as a place for the dis
posal of untreated or inadequately treated wastes. The charges 
were· also intended to encou~age polluters to adopt interim abatement 
measures during the period in which they were legally allowed to 
pollute. The pollution charges envisioned by the 1970 Act were 
but one. integral part of a substantial revision of Vermont's water 
pollution statutes designed to introduce a comprehensive system of 
water pollution control.which would inteyrate with and implement 
the Federal Water Pollution Control Act. 

The law imposed a requirement that all dischargers of wastes directly 
or indirectly into the waters of the state obtain a permit from the 
Department of Water Resources by July 1, 1971. The law attempted 
to disc;riminate between "polluters" and ''non-polluters" by creating 
two types of permits. The first permit was denominated a "discharge 
permit" and could be issued by the Department to those dischargers 
whose wastes did not reduce the quality of the receiving waters 
below the standard required by the applicable classification and 
water quality criteria. The second permit was denominated a "pollution 
permit. " It could be issued by the Department to those dischargers 
who did not quality for a "discharge permit" but who were taking 

1Act No. 252 of the Adjourned Session of the 1969 Vermont General 
Assembly , approved on April 4, 1970. 
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the necessary steps in order to be able to qualify for a discharge 
permit, i.e. a polluter who needed time to install treatment measures. 
The Department had to make an affirmative finding on seven criteria 
before it could issue a "pollution permit . " Furthermore, any 
"pollution permit" issued was for a fixed term, non-renewable and had 
to contain several terms and conditions among which was the condition 
requiring payment of periodic pollution charges in accordance with 
pollution charge rates established by the water resources board 
pursuant to subsection (e) of section 912a. Subsection' (e) was the 
key provision which authorized and directed the board to establish 
the pollution charge rates and, because of its significance in relation 
to the original concept of .pollution charge.a under this act, it is 
set forth in its entirety: 

(e) Pollution charges: By January 1, 1971 the board shall 
fix and establish reasonable and just pollution charge rates 
for computing the amounts to be paid by temporary pollution 
permit holders pursuant to subsection (d) of this section. 
The board is authorized to .revise such charge rates from time 
to time thereafter. 

(1) Purpose: It is expressly recognized that the 
authorized discharge of certain wastes which will reduce the 
quality of receiving waters below the established classifi 
cations represents an expropriation of a valuable public 
natural resource for private or limited use and that su~h 
discharges are permitted under this subchapter for economic 
reasons in the pubtic interest o-f providing time during which 
the degrading effects of such discharges can be abated . 
The imposition of pollution charges shall have the principal 
purpose of providing the economic incentive for temporary 
pollution permit holders to reduce the volume and degrading 
quality of their discharges during the limited period when such 
discharges are authorized, thereby raising the quality of 
the waters in the state. Such charges shall be for the further 
purpose of protecting the health, welfare and safety of the 
general public, protecting, preserving and benefiting navi
gation upon the waters of the state and protecting the general 
public interest in such waters including recreational and 
aesthetic interest. The charges are not imposed for revenue 
purposes and any income received by the state under this sec
tion shall be used solely for purposes of water quality manage
ment and pollution control . 

(2) How established: A pollution charge is the price 
to be paid per unit of waste discharged into waters of the 
state. The charge may vary among different types of ~lasses 
of wastes to account for variations in the degrading effects 
of various wastes. The charges may also vary to account for 
variations in the water quality standards of different classes 
and the hydrologic conditions of different receiving waters . 
In establishing the charges the board shall attempt to approxi
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mate in economic terms the damage done to other users of 
the waters , both private users and the general public, 
caused by the degrading effect of various types of waste 
in varying volumes and f requencies of discharge upon water 
qualities of the different classes 'of waters . In determining 
relative degrading effect the board may employ any scientific 
or technical criteria or parameters such as biochemical 
·oxygen demand and suspended solids and may express the unit 
charge in terms of such standards of measurement . 

It should be emphasized that section 912a(e)(2) only authorizes unit 
charges , i.e. , "the price to be paid per unit of waste discharged 
into waters of the state . " As passed by the House of Representatives 
the bill which became Act No. 252 included the following language 
in section 912a(e)(2): "The Board may establish a different method 
for computing the degr~ding effects of the discharge of waste from 
municipal facilities based upon the amortized capital , operational 
and maintenance expense of the pollution abatement facility or 
alternate waste disposal system contemplated in the application for 
the permit. 11 2 This language was deleted from the bill by the Senate 
upon the recommendation of Senator Arthur Jones, chairman of the 
Senate Natural Resources Committee. 3 This recommendation was based 
on the Committee ' s consideration of a conclusion reached by Silas 
Robert Lyman in an LL. M. thesis that "if the effluent charge is 
computed upon the basis of the dischargers '. costs of treatment and 
r eduction, rather than cost of downstream damages, the charge will 
probably be held unconstitutional b~cause of the obvious and un

114reasonable di scrimination implicit in the method of its assessment.

2
Journal of the Vermont House of Representatives, March 26 , 1970, 

pp. 496-498; Calendar of the Vermont Senate, March 27, 1970 , PP• 
488-490. 
3Journal of the Vermont Senate, March 3 , 1970, 441-442 . 
4silas Robert Lyman, "The Constitutionality of Effluent Charges , " 
Technical Report OWRR A-022-Wis. , May 1969, the University of Wis
consin Water Res ources Center, p. 198. "This would be true , " Lyman 
continued: 

whether or not this charge was considered a regulatory measure, 
or a tax measure , because the classifications and rates 
created thereby would be tmreasonable, and because all of the 
persons within a class, wast e dischargers similarly situated 
on a water course, discharging similar qualities and quantities 
of waste, are not treated equally . Under these circumstances, 
this method of computing the effluent charge would not afford 
equal protection of the law or due process, and would therefore 
be uncons t itutional. 
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Lyman's conclusion has since been challenged by Professor Peter N. 
Davis.5 

Vermont's Department of Water Resources obtained a demonstration 
grant from the Federal Water Quality Administration and contracted 
with Arthur D. Little, Inc. to assist it in preparing the regulations 
required by section 912a(e) ~ The contractor's interim report described 
alternative methods of implementing charges and evaluated them on the 

5Peter N. Davis, "Institutional Design for Water Quality Management: 
A Case Study of the Wisconsin River," vol. VII, section I, ~ Legal 
·Studies ·~ Water Quality Management in Wisconsin, 1970, Technical 
Research Project Completion Report, Title II-C-1228, p. 179: 

The most important conclusion Lyman reached was that an 
effluent charge system based on costs ·of waste treatment would 
be unconstitutional. He feels such a basis for calculating 
effluent charges would involve · "obvious and unreasonable 
discrimination implicit :in the method of its assessment••• 
because the classifi.,cations and rates created thereby would 
be unreasonable, and because all of the persons within a 
class, waste dischargers similarly situated on a water course, 
discharging similar quality and quantities of waste are not 
treated equally." 

The basis for that assertion is his interpretation of an 
effluent charge system based on treatment costs. He presumes 
that waste dischargers would be assessed charges on units of 
raw waste produced, although the amount those same dischargers 
introduced into the watercourse per llllit volume of raw waste 
produced may vary greatly as a result of treatment. 

Of course, if an. effluent charge system were set up that 
way, his conclusion would probably be correct. But all effluent 
charge systems based on treatment costs proposed so far are 
grounded on llllits of waste loadings introduced into the water
course, or on units of raw waste produced coupled with reim
bursement or credit for treatment costs. In either of those 
situations, there would be no unequal treatment of dischar
gers in equivalent situations . 

Lyman's other conclusion was that an effluent charge 
system based on downstream damages would be constitutional. 
This conclusion seems to be correct. 
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basis of several criteria.6 The contractor's personnel recommended 
annualized cost of treatment as the easiest and most efficient method 
to follow and the Department, which had advocated this method before 
the legislature, readily concurred. In making its reconunendation, · 
the contractor concluded both that this method would be constitutiona17 
and would be in accordance with the requirements -'of the Vermont law. 8 

The process of drafting these regulations was initiated in November 
1970 by a conunittee composed of personnel from Arthur D. Little , 
Inc. and the Department of Water Resources and a representative of 
the Attorney General's office. This conunittee's first draft of 
regulations was sent to the Water Resources Bo.ard on November 20, 
1970, along with a memorandum stating that an amendment to Act No. 
252 would be require~ if the annualized cost of treatment method 
were to be employed. It had been hoped that a set of proposed 

6Part IV, "Interim Report on Economic Incentives in Water-Quality 
Management : Alternative Effluent Charge Methods" to the Department 
of Water Resources, Agency of Environmental Conservation, State of 
Vermont , October 15, 1970, by Arthur D. Little, Inc. 
7Id . , pp. 104-114. 
8"Final Report -- Phase I, Economic Incentives in Water Quality 
Management: The Application of Effluent Charges in a Permit-Charge 
System" to the Department of Water Resources, Agency of Environmental 
Conservation, State of Vermont, December 1970, by Arthur D. Little, 
Inc. , pp. 53-56. 
9
This draft is summarized in Development of a State Effluent Charge 


System, by [the] Vermont Department of Water Resources, Agency of 

~Environmental Conservation, State Office Building, Montpelier, 
Vermont 05602, for the Office of Research and Monitoring, Environmental 
Protection Agency, Project #16110 GNT, February 1972, at page 105 
as follows : · 

The initial (November) draft rules and regulation regarding 
the computation of pollution charges followed closely the recommen
dations of the consultants. Charges were based on the annualized 
cost of treatment to the discharger (i.e; , federal and state 
subsidies were excluded to derive out-of-pocket cost) of 
constructing and operating the p~llution abatement facilities 
required to modify the characteristics of his wastes to meet 
water quality standards . Charges were set equal to annualized 
out-of-pocket costs in the belief that such charges would 
retain the incentive to build the needed facilities without 
delay and that the incentive for short-tern reductions in waste 
loadings could be provided by allowing adjustment in the charge 
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rules could be agreed upon quickly in order to enable prompt 

publication of proposed rules and a scheduling of the hearing 

required by the provisions of Vermont's administrative procedure act 

governing the adoption of rules . But , "as it turned out, . 

greater time was required than anticipated to coordinate the various 

views of the Department and the Board. In addition, a legislatively 

prescribed administrative reorganization occurred in early 1971 

which created a new Agency for [sic] Environmental Conservation and 

transferred the Department of Water Resources along with several 

others to the new Agency. These changes further complicated the 

task of preparing a set of proposed flJles and regulations suitable 

for publication and public hearing. " 


Over the course of the next three months more than two dozen drafts 

of proposed rules were prepared by various members of the Department, 

the Agency and the Board. Some of the drafts employed the annualized 

cost of treatment method, some ~he unit charge method, some attempted 

to combine the two approaches, and . the later drafts incorporated 

provisions for credits, rebates, and deferr~d obligations . Finally, 

on March 31, 1971, the Board published a set of proposed rules and 

scheduled a hearing on them for April 21 , 1971. 11 Shortly prior to 


rate to account for expenditures actually incurred and to account for 
alteration in the nature of the abatement facilities required as 
occasioned by product or process changes undertaken by the dischar
ger. 

lOid . 
11

See the March 31, 1971 and April 7, 1971 editions of the Brattleboro 
Dai!Y Reformer , the Rutland Daily Herald, and the Burlington ·~ Press . 
These proposed rules are swmnarized as follows at pp. 105-107 of 

· ·Development 'of a ·state Effluent Charge System, supra, note 9: 

"Subsequent [to the November draft , the] deliberations of the 
Agency and the Board concerning the charge schedule centered 
on the desirability of charging_temporary pollution permit 
holders who comply with the terms of their permits the full 
annualized cost of treatment. There appeared to be no 
objection to charging the full rate to temporary permittees 
who failed to comply with construction timetables and other 
provisions of their permits, but it was felt that those com
plying with temporary pollution permits should pay less . 
Consequently, the Board approved on March 11, 1971, a set of 
proposed charges based on out-of-pocket cost of treatment but 
providing for rebates where there is compliance with the terms 
of a temporary pollution permit. In the case of domestic 
wastes, the Board' s rules assumed an average cost for 
~unicipal plants of the size range colIDllon in Vermont and placed 
the charge on a per unit basis at $0. 06-1/2 per pound of 
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the hearing date the General Assembly passed a bill which included 
a section postponing the date on which charges were to begin to 

BOD discharged plus $0. 04- 3/4 per pound of suspended solids 
discharged plus $0. 02- 1/2 per 1000 gallons of liquids requiring 
disinfection discharged. In deriving these figures i t was 
also assumed tnat federal and state grants-in-aid would be 
applicable to the extent of 85% toward the capit al cost of 
approved treatment facilities . 

"In the case of non-domestic wastes , the Board' s rules set the 
charges equal to the individual discharger ' s · annualized 
cost of constructing and operating " the abatement facilities 
necessary to modify the characteristics of such water such that 
when these facili ties are placed in operation the permittee 
will qualify for a discharge permit. " The discharger ' s annual 
cost will be taken equal to the annual cost developed in the 
engineering design of the facilities to be installed , if the 
discharger has prepared such a design and the facilities 
are acceptable to the Agency . In the absence of definite 
and documented cost estimates relevant to the proposed 
facilities of the i ndividual discharger, the Agency will 
estimate the cost , based on published generalized waste 
treatment costs relevant to that i ndustry or activity . 

"Since no federal or state grants- in-aid are available to these 
dischargers , provision was made for reduced payment in the 
amotmt of 15% of annualized capital cost plus delivery of a 
demand note for the balance of the annualized capi tal cost 
and full payment of operati ng costs so as "to place such 
payments on a parity with those made by_ a permittee whose 
charges are computed on a ~t basi s . " 

"In addition, the Board' s proposed rules provided for rebates 
' as set ·forth below: 

·' RULE 14: Pollution Charges, Rebate and Forfeiture 

a) The Department shall rebate to a temporary pollution 
permit holder two- thirds of the pollution charge payments 
actually collected in accord with RULE 13 at such time as 
the permittee qualifies for and receives from the Depart
ment a discharge permit provided the permittee has made 
all requir ed payments and has qualified for and received 
a discharge permit prior to or on the date required by the 
schedule set forth in his temporary pollution permit. It 
shall also cancel and return all demand notes held at that 
time. 
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accrue from July 1, 1971, to July 1, 1972. 12 ·Although this relieved 
some of the pressure, most of the comments at the hearing on the 
proposed rules were negative. The day after the hearing the Board 
requested an Attorney General's opinion on whether the proposed rules 
conformed to the requirements of Act No; 252 . .On May 10, 1971, 
the Attorney General's office issued an opinion that they did not 
conform because 1) the rules employed the annualized cost of treatment 
method for which authorization had been deleted from the bill (and 
which had not been authorized by obtaining an amendment as suggested 
in November 1970) and 2) the rules provided for credits and rebates 
which were likewise unauthorized by section 912a(e) . 13 

As a result of this Attorney General's opinion the Board in June 1971 
requested Commissioner of Water Resources Martin L. Johnson and 
Assistant Attorney General John D. Hansen to prepare a draft of 
pollution charge rules which would conform to and implement section 
912a(e) . This resulted in a draft which was presented to the Board 
on December 24, 1971. This draft employed a graduated unit charge 
approach adjus·ted to reflect impact upon receiving waters. It is 

b) Should a temporary pollution permit holder fail to 
qualify and receive a discharge permit in accord with the 
schedule contained in his temporary pollution permit he 
forfeits the right to the rebate provided in the preceding 
paragraph, (a), of this Rule of any portion of the pollu
tion charge payments made or owed. At such time as he 
does qualify and receive a discharge permit all demand 
notes held shall be cancelled and returned . 

c) The reduction or elimination of any discharge of 
wastes that results from abandonment or curtailment of 
any operation contrary to the terms of his temporary 
pollution permit .shall cause the permittee to forfeit 
his rights to a rebate of any portion of his pollution 
charge payments made or owed and the Department shall pre
sent all demand notes held for payment unless the Board 
decides otherwise upon appeal under RULE 17. 

"The effect of the Board's rebate provisions was to set the 
effluent charges to temporary permit holders who comply with 
the terms of their permits equal to five per cent of the annualized 
capital costs plus one-half of the operating costs of providing 
the required abatement measures." 

12section 1, Act No. 93 of the 1971 Session of the Vermont General 
Assembly , approved April 22, 1971. · 
13opinion No. 691, May 10, 1971, Office of the Attorney General, 
prepared by Assistant Attorney General John D. Hansen. 
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included in full as Appendix A to this report since .it provi~es 
a concise statement of the rationale of section 912a(e) as well as 
a means for implementing it in accordance with the original intent. 

Meanwhile Governor Davis had decided to suggest to the General 
Assembly that it amend section 912a(e) to provide that no pollution 
charges would be paid so long as a municipal temporary pollution 
permit holder maintained its schedule. "Unless this is done the 
legislature will feel the law [Act No. 252] is unworkable," Governor 
Davis said at a January 11, 1972 press conference. Governor Davis 
was concerned that sub_section (e) would require municipalities without 
sewage treatment plants to pay pollution charges for an extended 
period of time for reasons which were essentially, i.e. economically, 
beyond their control. Since they could not economically build sewage 
treatment plants until such time as federal and state grant funds 
were available to them, the pollution charges assumed the appearance 
of a penalty rather than an incentive to adopt interim abatement 
measures. The magnitude of the charges for certain municipalities 
under the Johnson-Hansen draft helped to reinforce his argument. 
The Governor did not suggest industrial dischargers also be "exempted" 
because their progress in achieving abatement did not depend on the 
availability of government fwiding.14 

14 . 
. The .Governor's proposed amendment would have added a subsection 
(D) ~o 912a(e)(3) and a subsection (f) to 912a: 

(D) A city, town, village, school district or fire 
district holding a temporary pollution permit which has been 
issued upon the conditions that a pollution abatement facility 
or alternate waste disposal system will be constructed, 
installed and placed into operation according to plans and 
schedules approved by the department shall not be required 
to pay pollution charges accruing for its discharge of domestic 
wastes if it is in compliance with the approved plans and 
schedules. A city, town, village, school district or fire 
district which fails ...o comply with the plans and schedules 
approved by the department in connection with its temporary 
pollution permit shall thereupon be assessed and required 
to pay all pollution charges accrued for its discharge of 
domestic wastes since July 1, 1972, and shall thereafter be 
assessed and required to pay all pollution charges that accrue 
as provided in the regulations of the board establishing such 
charges. 

(f) The department is authorized to amend a temporary 
pollution permit to accOU1lt for any changes in the circum
stances of the permittee after the time of issuance. 
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Although the Governor's proposal was initially rejected by the 

Senate, his initiative led to the enactment of a law which made 

significant amendments in the regulatory system, including the pollution 

charge concept.15 The changes in the po3=1ution charge provision 

made by the 1972 amendments may be seen from the following text. (Dele-


At the Governor's January 11, 1972 press conference, Board Chairman · 

Denning Miller stated that the Board would hold an · informtional · 

meeting on the Johnson-Hansen draft pollution charge rules later 

in the month and then, unless the °legislature responded favorably 

to the Governor's suggested amendment, the rules would be formally 

proposed by publication in accordance with the administrative pro

cedure act. 

15


The Governor's suggestion, which was taken up by the Senate Natural 
Resources Committee, prompted considerable public comment. In res
ponse, the Committee requested interested state agencies and other 
persons to submit written briefs by Februacy 8, 1972, on the pro
posed amendment. The Agency of Development and Community Affairs 
suggested that all holders of temporary pollution permits ~ including 
industries -- be exempted from paying "penalties" tmless not in com
pliance with abatement schedules. The Attorney General's office 
opposed the Governor's proposed amendment and offered as alternative 
suggestions that the General Assembly (1) pass a resolution telling 
the Water Resources Board to establish pollution charges as it .was 
directed to do in 1970; or (2) enact additional guidelines for the 
Board to follow in establishing charge rates (e. g., by setting maxi
mum and minimum rates); or (3) modify the pollution charge concept 
by attempting to devise a statewide equalized sewerage charge per 
person served by a municipal system. The Agency of Environmental 
Conservation proposed amendments which elaborated on those suggested 
by the Governor and the Agency of Development and Community Affairs 
by providing for deferments and rebates of charges . 

On March 1, 1972, the Senate met as a committee of the whole to 
hear presentations of those who had submitted briefs . On March 16, 
1971, it passed a bill (S. 173) postponing charges until 1973, 
establishing maximum ang_ minimum limitations of $30.00 and $3. 75 
on the amount of annual charges per polluter , allowing the amendment 
of temporary pollution permits and appointing four legislative 
coumittees to "conduct a review of the practicability and effects 
of [the water pollution control law] as well as alternative means 
of financing sewage treatment facilities for individuals, municipalities 
arid commercial enterprises • •• [and] report their findings together with 
their recommendations for appropriate legislation to the 1973 
General Assembly." 

Since the Senate's bill did not accomplish what Governor Davis 
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ted language is bracketed, added l anguage is underlined). 
(e) Pollution charges: [By January 1 , 1971] Before Julv 1. 

:ion · · 	1972, ~e board sha11 · adopt · rU.les and regulations fiXing and 
establishing ·the reasonable and just pollution charge rates 
for computing the amounts to be paid ~y temporary pollution 
permit holders pursuant to subsection. Cd) of this section 
and shall adopt such .other and additional rules and regulations 
as ·may be ·necessaty to implement »the ptovi.Sion.S ·of Chaptei.. 33 

·of Tit1e ·10. The board is authorized to revise such charge 
rates from time to time therafter. 

(1) Purpose: It is expressly recognized that the author
ized discharge of certain wastes which will reduce the quality 
of receiving waters below the established classification 
represents an expropriation of a valuable public natural 
resource for private or limited use and that such discharges 
are permitted under this sub~hapter for economic reasons in 
the public interest of providing time during which the degrading 
effects of such discharges can be abated. The imposition of 
pollution charges shall have the [principal] purpose of providing 
[the] ~ economic incentive for temporary pollution permit 
holders to [reduce the volume and degrading quality of their 
discharges during the limited period when such discharges 
are authorized, thereby raising the quality of the waters in 
the state] coniply ·with the requirements, ·conditi ons ·and · 

· ·restrictions of ·their perm.its. Such charge.a shall be for the 
further purpose of protecting the health, welfar e and safety 
of the general public, protecting, preserving, and benefiting 
navigation upon the waters of the state and protecting the 
general public interest in such waters including recreational 
and aesthetic interest. The charges are not imposed for 
revenue purposes and any income received by the state under 
this section shall be used solely for purposes of water 
quality management and pollution control. 

and members of his administration wanted, they prepared a proposed 
substitute for the consideration of the House Committee on Natural 
Resources. The Committee modified the· proposed substitute only 
slightly, combined it with some provisions of the Senate's bill, and 
recoDD.llended that the House amend the Senate's bill by replacing it 
with the revised substitute. The House passed the revised substitute 
with only a few minor amendments from the floor. Predictably, the 
Senate refused to concur in the House amendment and requested a 
committee of conference. The conference committee's report , which 
was accepted by both the House and the Senate, amended section 
912a(e) as indicated in the text immediately following. 

25 




(2) How established: A pollution charge is the price 
to be paid per unit of waste discharged into waters of the 
state. The charge may vary among different types of classes 
of wastes to account for the variations in the degrading 
effects of various wastes. The charges may also vary to 
account for variations in the water quality standards of 
different classe~ and the hydrologic conditions of different 
receiving waters. In establishing the charges the board shall 
attempt to approximate in economic terms the damage done to 
other users of the waters, both private users ~d the general 
public, caused by the degrading effect of various types of 
waste in varying volumes and frequencies of discharge upon 
water qualities of the different classes of waters. In 
determining relative degrading effect the board may employ 
any scientific or technical criteria or parameters such as 
biochemical oxygen demand and suspended solids and may ex
press the unit charge in terms of such standards of measurement . 
In establishing all pollution charges, the board shal1 be 
guided by . the limitation that the annual charge per person 
equivalent may not be greater than $30.00 nor less than $3.75. 

(3)(A) When effective: [Notwithstanding any .other 
provision or procedure set forth in this subchapter or contained 
in any rules or regu1ations duly adopted by the board, a] 
A person qualifying for and obtaining a temporary pollution · 
permit shall not be assessed a pollution charge until the 
year commencing July 1, 1972. [provided the department 
·shall find that the plans and reasonable schedules for 
construction, installation or operation of an approved 
pollution abatement facility or alternate waste disposal 
system have been established and that the necessary financing, 
i ncluding approvals by state or federal agencies of financing 
participation, if any, may be reasonably anticipated before 
July 1, 1972.] 

(B) Connnencing July 1, 1972, said pollution charges 
shall accrue as provided in the regulations of the board 
establishing said charges~ The charges shall be payable 45 
days after the end of each fiscal year ending on June 30. 

[(C) A person holding a temporary pollution permit under 
the provisions of this subsection, who abandons or rescinds 
or otherwise fails or refuses to carry out his plans upon 
which th.e temporary permit has been granted, shall thereupon 
be assessed the charges which would otherwise have been 
applicable for the year comnencing July 1, 1971 which charges 
together with the charges accrued from July 1, 1972 shall be 
immediately due and payable.]16 

16The amendments were made by sectiori 5 of Act No. 255 of the 1971 
Adjourned .Session of the Vermont General Assembly . 
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By amending section 912a(d)(4) the law also allowed temporary 

pollution permits to be extended and amended, "provided ••• that if 

the pertrlt is amended so as to provide for a change in the manner, 

nature, volume or frequency of the discharge permitted, the depart

ment shall require as a condition for such amendment the payment of 

periodic pollution charges in accordance with pollution charge 

rates established by the board pursuant to subsection (e) of this 

section." 17 


In addition, the law added section 912a(g) supplementing the guidelines 

for the Board's pollution charge rules: 


(g) Notwithstanding any of the provisions of Chapter 
33 of Title 10, the rule·s adopted by the Board shall 
expressly provide that in the case of municipalities and persons 
connected to a mtm.icipal system operating under a temporary 
pollution permit, the charges established by the board shall 
not begin to accrue until three months after the department 
notifies the person, that state and federal grant funds 
have been allotted. The board's rules shall further provide 
that the charges accrued during each fiscal year in which 
a holder complies strictly with each of the requirements, 
conditions and restrictions contained in his permit shall be 
deferred. The board's rules shall further provide that deferred 
charges shall be excused and charges paid for non-compliance 
with the terms of a permit shall be refunded if the holder 
achieves compliance with the terms of his permit by its 
expiration date. The decision of the department on whether 
the holder achieved compliance with the terms of his permit. 
may be appealed as provided for in section 914a of this sub
chapter. The board is authorized to revise the rules establishing 
such charge rates and procedures from time to time thereafter.18 

In April 19.73, Governor Thomas P. Salmon signed into law Act No. 103 

of the 1973 Session of the. General Assembly. Its purpose was to 

amend Vermont's water pollution control laws to enable the state to 


· administer the National Pollutant Discharge Elimination System 
permit program in accordance with section 402(b) of Public Law No• 
92-500. Pollution charges were specifically retained by this law. 
The only change made in section 912a(e), since recodified as section 
1265(e), was to delete the power of the Water Resources Board to 
"adopt such other and additional rules and regulations as may be 
necessary to implement the provisions of Chapter 33 of Title 10." 
Section 912a(g) was similarly amended. 
17section 4, Act. No. 255 of the 1971 Adjourned Session. 
18section 11, Act No. 255 of the 1971 Adjourned Session. 
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These amendments changed the nature of pollution charges in Vermont 
from an incentive to take interim treatment measures to a fine for 
violating the terms and conditions of a temporary pollution permit. 
They also provide for deferral of charges paid if the discharger 
complies with his permit and refund of charges paid for any year he 
is assessed them if he achieves compliance by its expiration date. 
At the expiration date all deferred charges are to be excused. 
The terms and dates of temporary pollution permits may also be amen
ded. The combined effect of these amendments is increased flexi
bility of permits and decreased likelihood that a permit holder will 
ultimately have to pay any pollution charges. 

The Board adopted rules in accordance with the legislature's revised 
guidelines on June 29, 1972. These rules provide for uniform charge 
rates per increment of BOD, suspended solids, infected wastes and 
BTU's without regard to impact on receiving waters. The Board's 
rules are included as appendix C to this report . 

As of December 1973, no charges had actually been imposed. Commissioner 
of Water Resources Gordon Pyper wrote on December 14 , 1973: 

Essentially all amended permits not only having been issued 
for ·the same volume of waste have in all in5tances to my 
recollection contained the same terminal date, therefore 
pollution charges have not been assessed. 

It is difficult to say whether the pollution charges provide 
more incentive to permit holders to comply with the terms of 
their permits than the normal legal sanctions as no pollution 
charges have been assessed to date. It is however our 
general opinion that the magnitude of the pollution charges 
particularly in the case of small industry or individuals 
is not significant enough to ~ford any major impact.19 

This last comment refers to the fact that the Board's charge rules 
would assess a per person equivalent annual fee of $4.76. Commented 
then-Commissioner of Water Resources Martin L. Johnson when these 
rules were proposed: "It ' s like spending two years building a man
made volcano and then gathering people around it, and all it does is 

19
Letter to William A. Irwin, Environmental Law Institute, December 

14, 1973. 
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SURVEILLANCE FEES IN MICHIGAN 

After mercury was unexpectedly discovered in .the effluents of several 
Michigan enterprises in 1970, causing widespread concern and issuance 
of executive orders which significantly affected the state's commer
cial fishing industry, Governor William G. Milliken determined there 
should be a law requiring enterprises to disclose the hazardous or 
toxic constituents used in their manufacturing processes which might 
be discharged and requiring payment of surveillance fees to fund 
increased monitoring of discharges .by state personnel.21 

House Bill 4021, sponsored by Rep. Ray Smit of Ann Arbor and tagged 
as the "tr uth in pollution" bill, became Public Act No. 200 when 
signed by Governor Milliken on August 25 , 1970. Its stated purpose 
was . "to require the registration of manufacturing products , production . 
materials , and waste products where certain wastes are discharged ; 
[and] to provide for surveillance fees upon discharges to the waters 
of the s t ate in order to provide for investigatio.n, monitorin~ and 
surveillance necessary to prevent and abate water .pollutio~." 2 

The law added subsections 13 and 6b to section 323 of the -Michigan 
Compiled Laws . These subsections provided: 

§23 . 13(a) In orde r to provide for increased surveillance, 
investigation, monitoring and other activities necessary to 
provide greater protection of the quality of waters of this 
state , an annual surveillance fee is payable by a person, 

20Rutland Daily Herald, June 3, 1972, p. l, col. l . For law review 

commentaries on Vermont's pollution charges, ~ Nicholas P. Moros , 

"Effluent Fees in Water Quality Management: The Vermont Water Pollu

tion .Control Act ," 1 Environmental Affairs, 631-53 (1971) ; Note , 

"Water Pollution Control in Vermont: A System of Eff luent Charges , " 

4 Journal of Law Reform, 135-47 (1970) . Vermont 's Act No. 252 

was chosen by the Council on State Goverments as a model water 

pollution control statute in 1970. See volume XXX, Suggested State 

Legislation, 215. 

21


Governor Milliken said the aim of the surveillance fee is to "more 
than double the capacity of the Air Pollution Control Commission 
and increases the surveillance capability of the Water Resources 
Comnission by 50 per cent. " Ann Arbor~, Monday , May 4, 1970, 
P• 5. 
22

Public Act No . 200, 1970 Regular Session,. section 1, amending the 

title of Michi gan's water pollution control law, codified as 

M.C.L. A. prec. section 323. 5. 1. 
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company, corporation, but not a municipality; discharging 
water borne waste directly or indirectly into any waters of 
the state from any manufacturing facility ; or from any other 
commercial establishment which may generate a discharge in
consistent with the protection o~ waters of the state. The 
fees shall be for t he cost of ·surveillance of indust.rial and 
commercial discharges and receiving waters. The cost of necessary 
surveillance of municipal discharges shall not be financed 
from revenues to be derived but may be provided otherwise 
by law. In any year, the total surveillance fees assessed 
on discharges shall not exceed the total amount appropriated 
to the commission and other appropriate state agencies for 
the surveillance, monitoring and related activities necessary 
to adequately assess the impact of commercial and industrial 
waste-water discharges on waters of the state. 

(b) On or before February 1 of each year the commission 
shall inform each such discharger and the state treasurer of 
the annual surveillance fee due, from each plant location or 
major manufacturing component and commercial enterprise as 
provided by rules. 

(c) On or before March 1 of each year a discharger 
shall pay to the state treasurer the amount of surveillance 
fee due who shall deposit it in the general fund of the state. 
The treasurer shall report the total annual amount collected 
to the governor and the legislature on or before April 15 of 
each year. 

(d) The annual surveillance fee shall be based on an 
administrative fee of $50.00 and an additional fee set by the 
commission. The additional fee shall be determined on a 
graduated basis using the volume of discharge to determine a 
base fee which shall be multiplied by a factor dependent on 
the strength of organic and inorganic waste constituents to 
establish the total annual surveillance fee. The maximum 
annual fee assessed upon any discharge which is in conformance 
with commission effluent restrictions shall not exceed 
$9,000 . 00 per manufacturing location. Discharges into a 
municipal sewerage system shall be assessed only the $50 . 00 
administrative fee unless such discharge after municipal 
treatment is or may become injurious to the waters of the state 
as set forth in section 6 in which event the assessment will 
be based upon the same considerations as if the discharge 
after treatment were being discharged by the manufacturing 
facility or commercial establishment directly into the waters 
of the state. The commission shall ,adopt such rules as are 
necessary to implement this section in accordance with Act 
No. 306 of the Public Acts of 1969, being sections 24.201 
to 24.313 of the Compiled Laws of 1948. 
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323.6b Every person, doing business within this state 
discharging waste water to the waters of the state or to any 
sewer system, which contains wastes in addition to sanitary 
sewage shall file annually reports on forms provided by the 
commission setting forth the nature of the enterprise, a list 
of materials used in and incidental to· its manufacturing pro
cesses and including by-products and waste products, which 
appear on a register of critical materials as compiled by 
the commission, and the estimated annual total number of 
gallons of waste water, including but not limited to process 
and cooling water to be discharged to the waters of the state 
or to any sewer system. The information shall be used by 
the co111Dission only for purposes of water pollution control. 
The commission shall provide proper and adequate facilities 
and procedures to safeguard the confidentiality of manufacturing 
proprietary processes except that confidentiality shall not 
extend to waste products discharged to the waters of the state. 
Operations of a business or industry which violate this sec
tion may be enjoined on petition of the water resources 
commission to a court of proper jurisdiction. The committee 
shall adopt rules as it deems necessary to effectuate the 
administration of this section, inoluding where necessary 
to meet special circumstances, reporting more frequently 
than annually, in accordance with Act No. 306 of the Public 
Act of 1969 • 

. As the law states, the purpose of Michigan's surveillance fee is to 
fund increased monitoring. It is thus tantamount to a user charge. 
Municipalities were freed from the requirement to pay fees because 
the legislature felt it made no sense for the .Water Resources 
Commission, which also administess the mtmicipal sewage treatment 
plant construction grant program, to collect fees from municipalities 
on the one hand and give them grants on the other. 

Section 323.13(d) also provided that fees be graduated on the basis 

of volume and strength of the discharge. It is this provision 

which ·has led some to characterize surveillance fees as disincen

tives. Because of the $9,000 ceiling on fees per location, however, 

the fees do not have a disincentive effect. The graduation of the 

fees is analogous to the surcharges sometimes incorporated in sewer 

user charge ordinances , discussed in section II. 


The Water Resources Commission's rules implementing section 323 . 13(d) 

have changed as a result of a 1972 amendment to that section. 

Originally in addition to the $50 administrative fee there was to be 

a volume base fee multiplied bv a factor "depeI}.dent on the strength 
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1123of organic and inorganic waste constituents . Public Act No. 293 
of 1972 provides that the additional fee : 

23
The language was implemented by Rules 47 and 48 of the Water 

Resources Commission which provided: 

R 323. 47: Volume base fees . 

Rule 47 . 
follows : 

The volume base fee shall be on a graduated basis as 

Average Wastewater Discharge Volume 
Based on Day When Discharge Occurs 

· (Million ·Gallons Per Day) 
less than .005 

. 005 but less than . 10 

. 10 but less than • 50 

. 50 but less than 1.0 
1 . 0 but less than 2 . 5 
2. 5 but less than 5. 0 

·5.0 but less than 10.0 
10 . 0 but less than 25. 0 
25. 0 but less than 100.0 

100. 0 and over 

Volume Base Fee 
$ 25. 00 

50 . 00 
100. 00 
200 . 00 
350.00 
500.00 
750. 00 

1000. 00 
1250. 00 

·1500. 00 

R 323. 48: Strength factor . 

Rule 48 . (1) Determination of the strength factor used in 
calculation of a surveillance fee shall be based upon the 
following subfactors: 

(a) The strength variability of waste effluent flow . 
(b) The strength of the waste effluent flow related to flow 

conditions in the receiving waters. 
(c) The strength of the waste effluent as related to the 

· critical nature of the receiving water as indicated by its 
protected designated uses for public water supplies , cold water 
intolerant fish, total body contact, warm water intolerant fish, 
industrial water use and commercial water use. 

(d) The strength of the waste effluent as related to common 
waste constituents to be monitored. 

(e) The strength of the waste effluent as related to criti
cal waste constituents to be monitored. 

(f) The recent history of the waste strength impact on 
the receiving waters. 

(2) The strength f actor shall have a possible calculated 
r ange from 1. 0 to 10. 0 

These r ules were effective November 1 , 1971. 
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shall be determined on a graduated basis using a formula 
developed by rules of the couunission. The formula shall include 
the volume and nature of the discharge, number of discharge 
locations, variability of flow volume, stream characteris
tics, laboratory tests required, area.. surveillance, diffic
ulty of survey setup, history of compliance and provisions 
for compliance , and such other factors as the couunission 
deems appropriate••• 

Rules 237 and 238 on page 20 of the Commission Wastewater Report 
Forms booklet (Appendix C) show how this amendment has been implemented, 
pages 15-16 show how a sample fee is calculated on the basis of 
these rules. The amount of critical materials (which are selected 
because they are , or are believed to be, toxic to humans and fish 
in small concentrations, or are· accumulated in tissue and concen
trated in food chains , or cause fish taint problems) discharged 
is not a factor in the formula . 

Approximately 1,000 firms file reports each year and about $1 
million in fees is collected annually. As the law provides, no 
more money may be collected for surveillance activities in any year 
than the legislature appropriates for those purposes . The· surveillance 
fee program requires approximately two and one-half person-years 
to administer, mostly between the October 1 billing date and the 
February 1 due date. The fees have facilitated a substantial expan
sion of water quality monitoring, industrial wastewater surveys and 
bioassays, stream surveys and plant visits according to the program's 
coordinator, Jerry Fore. Discharges of critical materials have not 
changed since fees were introduced, although (largely as a result of 
the FWPCA Amendments of 1972) many companies are making an effort 
to reduce the volume of wastewaters discharged . Firms have not needed 
to add personnel because of the surveillance fee program. In sum, 
says Fore, "there have been no great difficulties in administering 
this program. Industry has been very cooperative and has willingly 
supplied the information required. The present law accomplishes 
its p~rpose well and we would not recommend amendments . " 

By Public Act No . 257 of the Public Acts of 1972 Michigan amended 
its air pollution act and added surveillance fees. Michigan Compiled 
Laws section 336.24(a) provides a similar arrangement for emissions 
of air pollutants as exists for water pollutants : 

(1) Notwithstanding any other provision of this act, 
in order to provide for increased surveillance, investigation 
and other activities necessary to provide greater protection 
of air of this state and for attainment and maintenance of 
national ambient air quality standards, the couunission shall 
levy an annual surveillance fee based on the couunission' s 
estimate of the surveillance cost to the couunission or a local 
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agency as provided for in subsection (2) 'for each manufacturi 
or commercial location. The annual surveillance fee shall be 
reasonable and uniform as between manufacturing and commercia 
·locations and shall be based on an administrative fee of $25.· 
and an additional fee se~-by the commission. The additional 
fee shall be determined on a graduated basis using a formula 
developed by rules of the commission. The formula may includ 
the volume and nature of discharge, number of discharge 
locations, variability of discharge, labora~ory tests require· 
area surveillance, difficulty of survey setup, history of 
compliance and provisions for compliance and such other fac
tors as the commission deems appropriate to establish the 
total annual surveillance fee. The maximum annual fee assess1 
shall not exceed $8,000.00 per manufacturing location. In 
any year, the total surveillance fees assessed shall not excet 
the total amotmt appropriated to the commision or other appro
priate state or local agencies for ~uch surveillance. On 
or before February 1 of each year the commission shall inform 
a discharger and the state treasurer of the annual surveillan1 
fee due for a plant. location or major manufacturing component 
and commercial enterprise as provided by rules. On or before 
'March 1 of each year a discharger shall pay to the state 
treasurer the amount of surveillance fee due who shall deposit 
it in the general fund of the state. The treasurer shall 
report the total annual amount collected to the governor and 
the legislature on or before April 15 of each year. In 
addition, the state or local agency may require an annual 
report that states the nature of the enterprise, list of 
materials used in and incidental to the person's manufacturin~ 
processes including by-products and waste products which 
appear on a commission's register of materials and shall 
promulgate any additional rules that may be necessary or 
required to implement this section and the applicable federal 
law or regulations. 

(2) The commission may suspend the enforcement of this 
act or the rules promulgated under this act as to specific 
counties or local units of government when it finds that com
pliance with the local air pollution control ordinance or 
rules would effectuate substantial compliance with this 
act 9 the rules promulgated under this act or applicable 
federal law or regulations where such an agency has an estab
lished program of surveillance, investigating or other activit 
for the purpose of providing greater protection of air in 
their area or for attainment and maintenance of national 
ambient air quality standards equal to or greater than the 
minimum applicable requirements of this act or applicable 
federal law or regulations. That portion of the fees to be 
returned to the local agency shall be determined by the 
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connnission and shall be based upon that portion of cost for 
the overall air pollution control program borne by the local 
agency. A local agency shall not assess any type of fee 
for its air pollution operations. 

Section 336.24(a) specifically provides that the annual fee be 

based on the air pollution control commission's estimate of the 


' surveillance cost to the commission for each manufacturing or commer
cial location. In addition to the $25 administrative fee, it "may" 
be based on a list of other factors nearly identical to those 
enumerated in Act 293 of the Public Acts of 1972 for water surveillance 
fees. The fee may not exceed $8,000 per manufacturing location. 
Although the formula developed by the commission for the additional 
fees establishes more proportionality between level of emissions and 
amount of the fee,24 this $8,000 ceiling is reached very quickly 

24 
Rule 336.82 of the Michigan administrative rules for air pollution 


control provides: 

R 336.82. Annual fees. 


Rule 82. Except as provided in rule 83, a person who 
operates any air contaminant source at a connnercial or manu
facturing location, which source emits 1 or more of the 
contaminants listed in table 5 to the outer air, shall pay to 
the State of Michigan an annual surveillance fee as required 
by section 14(a) of Act No. 348 of the Public Acts of 1965, 
as amended, being section 336.24(a) of the Michigan compiled 
Laws. This fee shall be that calculated by the following 
formula, however, the fee shall not exceed $8,000.00 per 
location: 

Annual Fee= 	$2~ + [($50 • N) + ($100 • W + $20 • X + $10 • 
Y + $1 • Z)) (r). 

N = Number of surveillance investigations per year scheduled 
by the state or local air pollution control agency which has 
been deemed eligible by the commission to receive a portion 
of the fees collected. 
R m Correction factor -- this factor to be established each 
year by the commission at some value not to exceed 1.0. The 
exact value of R w~ll be established so that the total 
a.mount of fees paid to the state shall not exceed the total 
amount appropriated to state and local air pollution control 
agencies for conducting air pollution surveillance. 
w m Annual emission* of all pollutants in group 2, table 5, 
(tons/year). 
X =Annual emission* of particulate matter (tons/year). 
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even by small firms and prevents the fees from having a disiµcentive 
effect. 

Y = Annual emission* of sulfur dioxide (tons/year) 

Z = Annual emission* of all other pollutants named in group 

1, table 5 (tons/year). 


*The annual emission will be calculated by use of emission 
factors contained in the United States Environmental Protection 
Agency, Office of Air Programs publication, "Compilation of 
Air Pollution Emission Factors," (Publication Number AP-42, 
dated February 1972, which may be purchased from the Superin
tendent of Documents, U.S. Government Printing Office, 
Washington, D.C. 20402, at a cost of $1.50. It is avail 
able for inspection at the Department of Public Health, 
3500 North Logan Street, Lansing, Michigan 48914). Unless, 
data considered by the Commission to be more reliable for 
the purpose of determining air contaminant emissions is 
available, in which case the more reliable data shall be used. 

Table 5 lists the following materials in Groups 1 and 2: 

TABLE 5 

REGISTER OF MATERIALS 

·Group 1 Group 2 
Particulate (except those Asbestos 

listed in group 2) Benzo-a-pyrene 
Sulfur Dioxide Beryllium or its Compounds 
Oxides of Nitrogen Bromine 
Carbon Monoxide Chlorine 
Ammonia Cyanides 
Alcohols Flourides 
Ethers Flourine 
Esters Iodine 
Ketones Lead or its Compounds 
Halogenated Hydrocarbons Mercaptans 
Non-methane Hydrocarbons Mercury or its Compounds 

Pesticides 
Sulfides, Organic and Inorgan 

The exception referred to is for manufacturing or commercial 

locations where the only source of an air contaminant listed on 

table 5 is a solid waste disposal incinerator. Depending on the 

size of the incinerator, such a location will either pay no 

surveillance fee or only a $25 administrative fee. Rule 336.83. 
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Michigan ' s surveillance fees are t hus a me~ of funding increased 
monitoring, inspections, lab tests, etc. They are cur rently under 
study by the u.s. Environmental Protection Agency as potential 
models for other states to supplement their bµdgets in lieu of federal 
air and water program grants , which may be discontinued . 25 

25"EPA Explores User Fee System as Means of Financing Pollution 
Control Agencies," Environment Reporter, July 5 , 1974, Current 
Developments , p . 277 • . ~·~ 4 C. C.H. Clean Air and .Water News 
777 (1972) for other state actions based on the Michigan law. 

\ 
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SECTION· IV 

LEGAL FEASIBILITY OF U!ILIZING DISINCENTIVES 

AS SUPPLEMENTS TO FEDERAL ENVIRONMENTAL LAWS 

This section analyzes the legality of employing disincentive mechanis· 
such as effluent charges or emission fees in conjunction with existin 
federal laws and regulations administered by the Environmental Protec· 
tion Agency. This analysis involves two questions: 1) whethe.r 
there are any constitutional difficulties with disincentives as a 
means of governmental control over behavior affecting the natural 
environment; and 2) whether the statutes governing water pollution, 
air pollution, noise, pesticides and solid wastes leave any room for 
federal regulations or state or local laws or regulations adopting 
a disincentive approach as a supplement to the existing framework 
of regulation. The constitutional landscape has already been surveyec 
by several legal scholars; they found no barriers to disincentives 
approaches in general although they suggest certain precautions in 
proceeding.l The legislative histories and provisions of some of 
the statutes EPA administers nave been analysed for authority to 
adopt disincentives, others have not. This section deals first with 
constitutional aspects of employing disincentives and then with the 
possibilities under each of the specific statutes involved. 

1
See, Silas Robert Lyman, The Constitutionality of Effluent Charges, 

Technical Report OWRR A-022-Wis, May 1969, a study conducted as a 
part of a research project supported by the U. S. Department of Iµ~e~i()l 
Office of Water Resources Research and performed jointly by the Uni
versity of Wisconsin Yater Resources Center and the U.S. Department 
of Agriculture, Economic Research Service. Note, "The Effluent Fee 
Approach for Controlling Air Pollution," Duke Law Jour. (1970), 
943-90; Edward I. Selig, "Legal Considerations of An Effluent Charge 
System•·: a technical appendix in a report submitted by Meta Systems, 
Inc. under EPA Contract No. 68-01-0566 entitled Effluent Charges - 
Is the Price RightY; and Frederick R. Anderson, "The Law of Charges," 
in Economic Incentives for Environmental Control: Legal, Economic, 
Technical and Political Aspects, forthcoming in 1974 from Johns 
Hopkins Press for Resources for the Future, Inc. 

For an excellent discussion of the constitutional aspects of environ
mental law, see Philip Soper, "The Constitutional Framework of Federal 
Environmental Law," in Federal Environmental Law, Erica Dolgin and 
Thomas Guilbert, eds. , Environmental Law Institute, West Publishing 
Co., forthcoming 1974. 
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CONSTITUTIONALITY OF DISINCENTIVES 

Introduction 

The constitutional bases for and limits on disincentives such as 

effluent charges have been carefully researched and described. The 

principal questions involved are: 


1. 	 What powers could the federal government employ. to establish 
a disincentive regime? 

2. 	 What limits are there to those powers? 

3. 	 What other constraints govern the exercise of those powers? 

4 . 	 What powers could the states (or their subdivisions) 
exercise to establish disincentives? 

5. 	 What limits and constraints are there to those powers? 

It is important to re-emphasize the definition of disincentive in 

this context because the nature and purpose of a particular approach 

are central to discussing its constitutional aspects. A disincen

tive is a monetary charge le.vied on conduct which is not illegal for 

the. purpose of discouraging that conduct • 


. Federal Power to Adopt Disincentives 

Power to Regulate Commerce -- "The Congress shall have Power To ••• 

regulate Commerce with foreign Nations, and among the several States, 


· and with the Indian Tribes." This short clause from Article I, 
section 8 has been ~terpreted to mean that Congress may regulate (1) 
the means of producing goods which pass in interstate commerce2 (2) the 

2united States v. Darby, 312 U.S. 100 (1941), upheld the Fair Labor 
Standards Act of 1936, §15(a)(l) prohibition on shipment in interstate 
coD111erce of any goods produced by employees who were paid less 
than the minimum wage prescribed by the Act or whose maximum hours 
of employment without overtime pay exceeded .forty-four. 

The motive and purpose of the present regulation are plainly 
to make effective the Congressional conception of public 
policy that interstate commerce should not be made the instru
ment of competition in the distribution of goods produced 
under substandard labor conditions, which competition is 
injurious to the commerce and to the states from and to which 
the commerce flows. The motive and purpose of a regulation of 
interstate commerce are matters for the legislative judgment 
upon the exercise of which the Constitution places no restric
tion and over which the courts are given no control. 
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channels through which these goods may pass in interstate commerce3 

Section 15(a){2) of the Act also proscribed paying employees engaged 
in the production of goods for interstate commerce less than the pre
scribed minimum wage or causing them to work more than forty-four 
hours per week at regular pay. Darby's employees processed raw 
materials into finished lumber and Darby then shipped it to out of 
state customers. Since the employees were not themselves engaged 
in interstate commerce, the question, the Court stated~ is "whether 
the employment t.mder other than the prescribed labor standards, 
of employees engaged in the production of goods for interstate 
comnerce is so related to the commerce and so affects it as to be 
within the reach of the power of Conaress to regulate it." The 
question was answered affirmatively and the proscription of section 
15(a)(2) was also sustained as a means reasonably adapted to attaining 
the permitted end of excluding from interstate commerce all goods 
produced for it which do not conform to the specified labor stan
dards even though these means "involve control of intrastate activi
ties." 

Congress amended the Fair Labor Standards Act to cover "all employees 
of any enterprise engaged in commerce" (instead of engaged in commerce 
or in the production of goods for commerce) and then amended it again 
to include hospitals, nursing homes and public or private educational 
institutions (elementary, secondary or higher). For the Supreme 
Court's opinion sustaining these extensions of coverage, ~ 
Maryland v. Wirtz, 392 U.S. 183 (1968), a case also based on the 
authority of .United States v. California, infra, footnote 8. · 

3rn Champion v. Ames, 188 U.S. J2~ (1903) the Supreme Court upheld · 
the Federal Lottery Act, which prohibited importing, mailing or 
causing interstate carriage of lottery tickets. "Why," asked Mr. 
Justice Harlan rhetorically for the Court, "may not Congress, · 
invested with the power to regulate commerce among the several 
states, provide that such commerce shall not be polluted by the carrying 
of lottery tickets from one state to another?" He concluded it 
could. "As a state may, for the purpose of guarding the morals 
of its own people, forbid al1 sales of lottery tickets within its 
limits, so Congress, for the purpose of guarding the people of the 
United States against the widespread pestilence of lotteries 
and to protect the couunerce which concerns all the states, may 
prohibit the carrying of lottery tickets from one state to 
another." 

The federal district court in Maryland, in upholding the validity 
of the Clean Air Act, expressed similar reasoning in regarding air 
pollutants (including odors) as articles moving in commerce which 
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and, most generally , (3) activities which affect interstate commerce. 4 

Congress may regulate. United States v. Bishop ·Processing Co., 287 
F. Supp. 624, 629 (1968); affirmed, 423 F. 2d .469 (4th Cir . 1970) ; 
..£!!:!!• denied, 398 U.S . 904 (1970). Congress has also. proscribed 
the shipment of stolen goods and the transportation of kidnapped 
persons in §§2312-15 and 1201 of Title 18, u . s.c., respectively.
4 . 
One of the best known cases illustrating this aspect of Congress' 

power to regulate commerce is Wickard ·v. Filburn, 317 U. S. 111 (1942). 
Under the Agricultural Adjustment Act of 1938 a wheat acreage 
allotment of 11. 1 acres at 20.1 bushels per acre was established for 
Filburn for 1941. Filburn planted more than twice that many acres 
and harvested an excess of 239 bushels which was subj ect to a penalty 
of 49 cents per bushel. Filburn normally sold part of his crop , 
fed some of it to his poultry and stock, used some for making flour 
for home consumption, and kept some for next year's seed. He c~n
tended that Congress had exceeded its power under the Cotmnerce Clause. 

"The. question would merit little consideration," .wrote Mr. Justice 
Jackson for the Court, "since our decision in United States v . Darby 
[see note 2, supra] • ••except for t he fact that this Act extends 
federal regulat:Lon to production n'ot intended in any part for conunerce 
but wholly for consumption on the farm. " The opinion then explained 
the 'futility of attempti ng to decide such cases with the aid of 
labels as "direct" and "indirect" effects on cotmnerce. "[E]ven 
if [Filburn ' s] activity be local and though it may not be regarded as 
cotmnerce , it may still, whatever its nature, be reached by Congress 
if it exerts a substantial economic effect on interstate conmerce•• • " 

The Court went on to analyze the wheat industry and the effect on 
market demand for wheat of growing wheat for home consumption. 
"That [Filburn' s) own contribution to the demand for wheat may be 
trivial by itself is not enough to remove him from the scope of 
federal regulation where,' as here ~ his contribution , taken together 
with tl\at of many others similarly situated, is far from trivial. " 
The Court concluded that it was within Congress ' power to regulate 
commerce in wheat by stimulating its prices via restricting compe
tition from home-grown wheat. 

A more recent decision on the constitutionality of the Civil Rights 
Act of 1964 is in the same category . In Katzenbach v. Mcclung , 
379 U.S . 294 (1964) , the Supreme Court upheld the application of the 
Act ' s requirements to a local restaurant as a valid exercise of the 
commerce power on th~ grounds that there was a r easonable basis for 
concluding that discrimination by such restaurants resulted in less 
sale of interstate goods and less interstate travel by Negroes . 



The principles stated by the Supreme Court in interpreting the Commerce 
Clause lead to the conclusion that if it wished to do $0 Congress 
could regulate behavior affecting the environment by means of dis
incentives. If lottery tickets which pollute the channels of coumerce 
can be prohibited altogethers then the decibels and bottles and sulfur 
oxides and suspended solids which pollute their respective media - 
or the goods which produce them -- can certainly be subject to charges 
designed to reduce their occurrence. Just as Congress may provide 
that lumber cannot be produced for shipment in interstate commerce 
without paying the minimum wage it estab lishes~ so it could provide 
that the goods causing pollution cannot be produced without paying 
a charge designed to discourage the pollution. If growing wheat 
for home consumption in excess of prescribed quotas can be fined 
per bushel of excess because it has an effect on national commerce 
in wheat7 then applying toxic pesticides to one's garden could, 
constitutionally, be subjected to a charge per pound. The fact that 
these activities are already regulated under permit-and-standards 
laws enacted by Congress does not constitutionally prevent their 
being additionally regulated by applying disincentives. 

Exercise of this power to regulate commerce applies not only to 
private enterprises but also to public entities. Neither states 
nor their subdivisions are excused from compliance with provisions 
of law enacted by Congress under the Commerce Clauses. 

5cf. note 3. 
6cf. note 2 • 
7cf. note 4 • 
8rn United States v. California, 297 U.S. 175 (1936), California 
contended it could not be compelled to pay a penalty for a violation 
of the federal Safety Appliance Act by its state owned and operated 
State Belt Railroad because it was engaged in performing a public 
function in its sovereign capacity and for that reason could not 
constitutionally be s ubjected to the provisions of the federal Act. 
Mr. Justice Stone answered for the Court : 

The only question we need consider is whether the exercise of 
that power, [reserved to the States] in whatever capacity, 
[sovereign or private] must be in subordination to the power 
to regulate interstate commerce, which has been granted 
specifically to the national government. The sovereign 
power of--t:he states is necessarily diminished to the extent 
of the grants of power to the federal government in the Consti 
tution••• [T]here is no such limitation [like the immunity 
of state instrumentalities from federal taxation] upon the 
plenary power to regulate commerce. The state can no more 
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The Fifth Amendment to the Constitution9 provides the . basis for 
judicial limitations on Congress' exercise of its power to regulate 
co11UJ1erce. The_ current approach of the courts was first articulated 
by the Supreme Court in ·Nebbia v . 'New ·York , 10 in which the conviction 
of grocer Nebbia for selling milk below the IJ9.nimum price fixed 
by New York's Milk Cont rol Board pursuant to a 1933 statute was 
upheld : 

The Fifth Amendment, in the field of federal activity , and 
the Fourteenth, as respects state action, do not prohibit 
governmental regulation for the public welfare. They merely 
condition the exertion of the admitted power , by securing that 
the end shall be accomplished by methods consistent with due 
process . And the guaranty of due process , as has often 
been held, demands only that the law shall not be unreason
able, arbitrary , or capricious, and that the means selected 
shall have a real and i~stantial relation to the object 
sought to be attained. 

deny the power if its exercise has been authorized by Con
gress than can an individual. California, by engaging in 
interstate co11UJ1erce by rail, has subjected itself to the 
co11UJ1erce power, and is liable for a violation of the Safety 
Appliance Act•• • 

Cf. City of Eufala2 Ala. v . U. S., 313 F. 2d 745 (5th Cir. 1973), 
in which the city's right to discharge sewage into a river was cut 
off in favor of a navigati on project because the right was "subject 
to the power of Congress t o control the waters for the purpose of 
commerce." The quoted words are from U.S . v . Appalachian Electric 
Power Co . , 311 U. S. 377 (1940) . 
91'No person shall•••be deprived of life, liberty , or property, 
without due process of law•• • " 
10291 u.s. 502 (1934) . 
llThe opinion for the court was written by Mr. Justice Roberts . 
Later he restated the principle: 

So far as the requirement of due_process is concerned , and in 
the absence of other constitutional restriction, a state is 
free to adopt whatever economic policy may reasonably be 
deemed to promote public welfare, and · to enforce that policy 
by legislation adapted to its purpose . The courts are without 
authority either to declare such policy, or, when it i s declared 
by the legislature, to override it . If the laws passed are 
seen to have a reasonable relation to a proper legislative 
purpose, and are neither arbitrary nor discriminatory , t he 
requirements of due process are satisfied•••The Constituti on 
does not secure to any one liberty to conduct his business 
in such fashion as to inflict injury upon the public at 
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"nor shall private property be taken for public use, without just 

large, or upon any substantial group. of people. Price 
control, like any other form of regulation, is unconstitutional 
only if arbitrary, discriminatory, or demonstrably irrelevant 
to the policy the legislature is free to adopt, and hence 
an unnecessary and lnlwarranted interference with individual 
liberty. 

This case dealt with a state law, but the approach is the same for 
federal laws . In United States v. Darby, supra, note 2, the mini
mum wage and maximum hours provisions were also attacked as in 
violation of the due process guaranty . "Since our decision in [West 
·coast ·Hotel Co. v. Parrish, 300 u.s. 379 (1937)] ," wrote Mr. Justice 

The Fifth Amendment also limits government regulation by providing 

Stone , "it is no longer open to question that the fixing of a mini
mum wage is within the legislative power and that the bare fact of 
its exercise is not a denial of due process under the Fifth any more 
than under the Fourteenth Amendment." In the Parrish case Washing
ton's statute authorizing the establishment of minimum wages for 
women and minors was upheld: 

In dealing with the relation of employer and employed, the 
legislature has necessarily a wide field of discretion in 
order that there may be suitable protection of health and 
safety, and that peace and good order may be promoted through 
regulations designed to insure wholesome conditions of work 
and freedom from oppression• ••What can be closer to the public 
interest than the health of women and their protection from 
unscrupulous and overreaching employers? And if the protection 
of women is a legitimate end of the ·exercise of state power, 
how can it be said that the requirement of the payment of 
a minimum wage fairly fixed in order to meet the very necessi
ties of existence is not an admissible means to that end? • • • The 
legislature was entitled to adopt measures to reduce the evils 
of the "sweating system," the exploiting of workers at wages 

· so low as to be insufficient to meet the bare cost of living 
thus mak.ing their very helplessness the occasion of a most 
injurious competition. The legislature had the right to 
consider that its minimum wage requirements would be an 
important aid in carrying out its policy of protection. 
The adoption of similar requirements by many States evidences 
a deep seated conviction both as to the presence of the evil 
and as to the means adapted to check it. Legislative res
ponse to that conviction cannot be regarded as arbitrary 
or capricious, and .that is all we have to decide. Even if 
the wisdom of the policy be regarded as debatable and its 
effects uncertain, still the legislature is enti t led to its 
judgment. (emphasis added) 
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compensation." Unfortunately "there is no set formula to determine 
where regulation ends and taking be~ins . 1112 In some fields the 
power is fair.ly well defined. The 'right" of a riparian property 
owner to reasonably use water, for example, is subject to regulation 
under lawe to control navigability or pollut1on. 13 But , as recent 
analysesl4 have demonstrated, there are various tests the Supreme 
Court has applied over the decades in deciding whether a particular 
law is a taking requiring compensation or merely a reasonable 
regulation to protect a legitimate public interest, and it is not 
possible to predict outcomes of particular cases with certainty. 
The most f r equently employed test seems to be that if the regulation 
causes a drastic reduction in the economic value of the property 
it is deemed a taking. 15 

A carefully designed disincentives system would not be prevented 
by these two limitations on the exercise of the power to regulate 
commerce : the goal of controlling pollution or otherwise preserving 
environmental quality to promote the public welfare is not unreason
able and both economic theory and practical experience with the 
effects of taxes in controlling behavior indicate that charging 
sufficiently for pollution or other detrimental behavior has a 

The end of Supreme Court review of legislation f~r conformance with 
due proeess was emphatically stated by Mr. Justice Douglas for a 
unanimous Court in Olsen v. Nebraska ex rel. Western Ref. and Bond 
Ass'n. , 313 U.S . 236 (1941): ''We are not concerned • • • with the 
wisdom, need, or appropriateness of the legislation. Differences 
of opinion on that score suggest a choice which .'should be left 
where • • • it was left by the Constitution -- to the states and to 
Congress' • • • " For more recent restatements of this position~ 
Ferguson v~ Skrupa, 372 U. S. 726 (1963) and Heart of Atlanta 

· Motel; Inc. v . United States, 379 U.S . 241 (1964) . 
12Goldblatt v . Hempstead , -369 U.$ . 590 (1962) . 
13 .

United States v . Willow River Power Co., 324 U.S. 499 (1945); 
United States v. Appalachian Electric Power Co . , 311 U. S. 377 (1940); 
Zabel v . Tabb, 430 F. 2d 199 (Sth Cir. , 1920) . 
14see, for example, Sax, "Takings and the Police Power , " 74 Yale 
LaWJourn. 36(1964) ; Sax, " Takings , Private Property and Public 
Rights," 81 Yale Law Journ. 149 (1971); "The Law and Land Use Reg
ulation, " Ch. 4 of Environmental Quality , The Fourth Annual Report 
of the Council on Environmental Quality, September 1973. 
15

Goldblatt v . Hempstead, supra; note ~2, referring to two other 

important cases, Pennsylvania Co~l Co. v . Mahon , 260 U.S . 393 

(1922) and Hadachek v. Los Angeles, 239 U. S. 394 (1915) . 
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real and substantial relation to that goal•. 16 A disincentive 

regulation which did not go "too far"l7 toward reducing t~e value 

of property would not be viewed as a taking. 


Rodgers v. ·u.s.18 is a case which both illustrates the use of disincen
tives under the Commerce Clause and provides a basis for distinguishing 
such disincentives from those which may be imposed under the next 
Congressional power to be discussed, the power to levy and collect 
taxes . 19 In this case a sanction of three cents per pound of cotton 
marketed in excess of quotas under the Agricultural Adjustment Act 
of 1938 was held to be: 

not the levying of a tax under the government's taxing power, 
but a method adopted by the Congress for the express purpose 
of regulating the production of cotton affecting interstate 
commerce. The test to be applied is to view the objects and 
purposes :of the statute as a whole and if from such examination 
it is concluded that revenue is the primary purpose and 
regulation merely incidental, the imposition is a tax and is 
controlled by the taxing provisions of the Constitution. 
Conversely, if regulation is the primary purpose of the statute, 
the mere fact that incidental revenue is also obtained does 
not make the imposition a tax•• • 

There is a marked distinction between taxation for revenue••• 
and the imposition of sanctions by the Congress under the 
coimllerce clause. The power of Congress to 'regulate coDDllerce' 
is the power to prescribe the rules by which coimllerce is to be 
governed and the Congress is at liberty to adopt any method 
which it deems effective to accomplish the penaitted end. 

The court further noted that the monetary sanction of three 
cents per pound was one of a class of 

impositions made incidentally under the commerce clause•• • 
as a means of constraining and regulating what may be considered 
by the Congress as pernicious or harmful to coimllerce. 

The imposition•• •has for its object the fostering, pro

16
A.V. Kneese and B. T. Bower, Managing .Water Quality: Economics, 

· ·1echrtology ·an.d ·1nstitutions (1968), ch. 6; 21 u.s.c. §801 (1970). 
17This is Mr. Justice Holmes' test in Pennsylvania Coa1 ·co. v~ Mahon, 

·supra, note 15, which of course doesn't answer the question "how 

far is too far?" 

18


138 F.2d 992 (6th Cir. , 1943) . 

19


U. S. Constitution, Article I, section 8, clause 1 . 
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tecting and conserving of interstate commerce and the prevention 
of harm to the people from its flow. 

Power to Lay and Collect Taxes, Duties, Imposts and Excises ~ There .cen are ma!.l)T Supreme Court cases dealing with various kinds of indirecthing taxes20 but the scope of Congress' power is not entirely clear. 
In general Congress may levy exactions which have the effect of 
controlling behavior in addition to raising revenue. 21 But it may not n 

20
In addition to the indirec t taxes it may impose under Article I, 

section 8, clause 1, Congress may levy direct taxes under Article I, 
section 9, clause 4. Direct taxes, e.g., capitation taxes, taxes on 
land , or taxes on stock dividends must be apportioned among the 
states according to the census, however. The Sixteenth Amendment 

.on obviated the need to apportion taxes on income• 
21

Veazie Bank v. Fenno, 8 Wallace 533 (1869) (10 per cent tax on 
amount of private bank notes) : 

te, 
It is insisted••• that the tax ••• is excessive, and so excessive 
as to indicate a purpose on the part of Congress to destroy 
the franchise of the bank, and is., therefore beyond the consti
tutional power of Congress. The first answer to this is that~...... 
the judicial cannot prescribe to the legislative department of 
the government limitations upon the exercise of its acknow' 
ledged powers . The power to tax may be exercised oppressively 
upon persons, but the responsibility of the legislatures is 
not to the courts, but to the people by whom its members 
are elected. So if a particular tax bears heavily upon a 
corporation, or a class of corporations, it cannot, for that 
reason only, be pronounced contrary to the Constitution. 

McCray ·v . United States, 195 U.S. 27 (1904) (ten cent per pound taxed 
on colored oleomargarine as compared to $.0025 per pound for 
uncolored oleo): McCray argued the Congress could not employ its 
power "'so as to destroy or restrict the manufacture of artificially 
colored margarine. " To this the Court replied: 

This , however, is but to say that the question of power 
depends, not upon the authority by the Constitution, but upon 
what may be the consequences arising from the exercise of 
lawful authority. Since•• • the taxing power conferred by 
the Constitution knows no limits except those expressly 
stated in that instrument , it must follow , if a tax be within 
the lawful power, the exertion of that power may not be judicially 
restrained because of the results that arise from its exerci se. 
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22 go so far as to exact a penalty under the label of a tax. Nor 
may it regulate behavior via the tax power unless it otherwise has 
the power to regulate, excepting, of course, a separately valid 
revenue-raising measure which only incidentally regulates collDilerce. 23 

·united .States v ~ ·Doremus, 249 U.S. 86 (1919) (tax on persons dispen
sing drugs): 

[F]rom an early day the Court has held that the fact that other 
motives may impel the exercise of federal taxing power does 
not authorize the courts to inquire into that subject. If 
the legislation enact~d has some reasonable relation to the 
exercise of the taxing authority conferred by the Constitution 
it cannot be invalidated because of the supposed motives which 
induced it. 

United ' States · v~ 'Kahriger, 345 U.S. 22 (1~53) (ten per cent tax on 

all wagers accepted plus a special tax of · ~50 a year). 

22Bailey ·v. 'Drexel Furniture Co., 259 u.s. 20 (1922) (ten per cent 
tax on net profits of company employing children under 14 or children 
between 14-16 for more than eight hours a day); Hill v. Wallace, 
259 U.S. 44 (1922) (twenty cent per bushel tax on futures contracts 
in grain except those of an approved board trade which approval 
involves compliance with many detailed regulations); U.S. v. Constan
tine, 296 u.s. 287 (1935) (special excise tax of $1000 on liquor 
dealers who operate their businesses in violation of state or local 
l~~ 
23

United States v. Butler, 297 U.S. 1 (1936). Cf. Steward Machine Co. 
·v. Davis, 301 U.S. 548 (1937); Helvering v. Davis; 301 U.S. 619 (1937). 

Another example of the use of the power to tax in conjunction with 

the power to regulate commerce (in addition to that provided in 

the text at note 18) is the tax on coal sold in excess of the prices 

established under the Bituminous Coal Act of 1937 which was upheld 

in 'St:uiShine Anthracite Coal Co. · v. Adkins, 310 U.S. 381 (1940). In 

its opinion the Court said: 


Clearly this tax is not designed merely for revenue purposes. 
In purpose and effect it is primarily a sanction to enforce 
the regulatory provisions of the act •••Congress may impose 
penalties in aid of the exercise of any of its enumerated 
powers. The power of taxation•••may be utilized as a sanction 
for the exercise of another power which is granted it . 
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Indirect taxes may not be imposed on some of the property or activi
ties of the States . 24 Whether municipalities could be required to 
pay disincent~ves, in the form of taxes on sewage treatment plant 
effluents, for example , is not clear . Potential difficulties could 
be avoided by levying the tax on those using the state governmental 
facility and requiring the municipality to collect and account for 
the tax. 25 

Indirect taxes must be l evied uniformly throughout the u . s.26 This 
requirement means that the tax must be in general operation throughout 
the U. S., not that there may not be differences in taxes based on 
different circumstances.27 But the due process guaranty of the Fifth 
Amendment requires that tax exemptions and classifications may not 
be arbitrary. 28 

24New York v . United States, 326 U.S. 572 (1946). Which activities 
and properties are immune from federal taxation and which are not 
is unclear . In Brush v. Commissioner of Internal Revenue, 300 U. S. 
352 (1937) , New York City 1s water system was held-immune from ·federa l 
taxation on the grounds that it was an adjunct of the government's 
functions. In New York v. United States the state's sales of bottled 
mineral water were held not immune. 
25wi1mette Park District v. Campbell, 338 U. S. 411 (1949) . 
26Article 1 , section 8 , clause 1. 
27Knowlton ·v. Moore, 178 U. S. 41 (1900). 

The question always is, when a classification is made, whether 
there is any reasonable ground for it, or whether it is only 
and simply arbitrary, based upon no real distinction and entirely 
unnatural•• •!£ the classification be proper and legal , then 
there is the requisite uniformity ••• 

Nichol v. Ames, 173 U. S. 509 (1899). Cf. Fernandez v . Wiener, 326 
u . s . 340 (1940) . 
28steward Machine Co. v . Davis, 301 U. S. 548 (1937) . In upholding 
the tax imposed by the Social Security Act on employers of more than 
eight or more, which also did not apply to private domestic service 
of agricultural labor, Mr. Justice Cardozo wrote : 

The Fifth Amendment unlike the Fourteenth has no equal 
protection clause•• •But even the states, though subject to 
such a clause , are not confined to a formula of rigid unifor
mity in framing measures of taxation•• • They may tax some kinds 
of property at one rate , and others at another , and exempt 
others altogether•• • They may lay an excise on the operations 
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These cases lead to the conclusion that Congress could enact disin
centives measures under its power to lay and collect truces. The 
requirement· that the taxes be "uniform" would require care in struc
turing the bases and rates of the disincentives, but no more so than 
would be required by the guaranty of due process. If Congress 
wished to apply the law to public as well as private entities · the 
doctrine of immunity of state governmental instrumentalities from 
federal taxation would have to be taken into account . 

Limitation.S on Potential Federal Disincentives Progr ams 

In addition to the limitations on the exercise of the conmerce 
power or the trucing power imposed by the due process guaranty and 
the requirement for compensation for private property taken for 
public purposes contained in the Fifth Amendment, that amendment 
and the Fourth Amendment contain limitations applicable to the 
implementation of disincentives plans adopted by Congress. 29 

of a particular kind of business, and exempt some other kind 
of business closely akin thereto•• •If this latitude of judg
ment is lawful~for the states, it is lawful, a fortiori, 
in legislation by the Congress, which is subject to restraints 
less narrow and confining•••The classifications and exeroi>tions 
dire'cted by the statute now in controversy have support in 
considerations of policy and practical convenience that 
cannot be condemned as arbitrary. The - ciassifications and 
exemptions would therefore be upheld if they had been adopted 
by a state and the provisions of the Fourteenth . Ainendment 
were invoked to annul them••• The act of Congress is therefore 
valid, so far at least as its system of exemptions is con~ 
cerned, and this though we assume that discrimination, if 
gross enough, is equivalent to confiscation and subject under 
the Fifth Amendment to challenge and annulment. 

29Professor Philip Soper has commented: 
Even though particular environmental objectives may be within 
the reach of congressional regulatory power, the means by 
which those objectives are attained must still comply with 
specific constitutional limitations imposed by various provi
sions of the Bill of Rights. In fact, the potential clash 
between federal regulatory schemes in the environmental 
context and individual constitutional safeguards promises to 
be a more active area for future judicial attention than the 
logically prior question of congressional power for at least 
two reasons . First, the extreme breadth of congressional 
pOW'er in this area makes it likely that political rather than 
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Fifth Amendment: Self-Incrimination -- Most proponents of disin
centive scheJ!leS have come to the conclusion that self-monitoring 
and self-reporting of emissions or discharges or other conduct 
subject to the requirement to make payments would be more efficient 

n ways of determining the basis of the periodic payments than regular 
monitoring and supervision by governmental officials , so long as 
those officials conducted spot checks to assure the accuracy of the 
monitoring and reporting. 

The ·Fifth Amendment, however, provides: "Nor shall any person••• 
be compelled in any criminal case to be a wi.tness against himself•• • " 
Person, for purposes of the privilege against self-incrimination, does 
not include a corporation.30 In a 1948 case the Supreme Court held 
that the privilege may not be invoked to bar the use of records 
required by Congress to be kept concerning transactions of a regulated 
business activity.31 This so-called "required records" doctrine 
is still valid so long as those required to keep the records are not 
"a highly selective group inherently suspect of criminal activities . 1132 

A recent case applying this doctrine to a law which requires reporting 
analogous to that presently called for under the Federal Water 
Pollution Control Act Amendments of 1972 and the Clean Air Act and 
which would be required under most disincentive programs, is Califor

constitutional considerati ons will prove to be the limiting 
factor in determining the proper federal-state balance, thus 
avoiding the need to probe judicially the ultimate limits 
of federal authority. Second, the imposition of governmental 
controls, whether state or federal, over essentially private 
activities raises issues that have received a considerably 
greater degree of respectful judicial attention in recent 
years than is the case with respect to claims that Congress 
has invaded areas reserved to the states by the Tenth 
Amendment. 

Soper , supra note 1 , at I . B. 
30w11son v . United States, 221 u.s . 361 (1911) ; George Campbell 
Painting Corp . v. Reid, 392 U.S. 286 (1968) . 
31shapiro v . United States , 335 U. S. 1 (1948) : 

[The privilege] •• • cannot be maintained in relation to 
"records required by law to be kept in order that there may 
be suitable information of transactions which are the appro
priate subjects of government regulation ·and the enforcement 
of restrictions validly established." Davis v. United States, 
328 u.s. 582 (1946) . 

32
Marchetti v. United States, 390 U. S. 39 (1968). 

51 

http:activity.31
http:corporation.30


nia v. Byers. 33 The case upheld the California vehicle code pro
visions that the driver of any vehicle involved in an accident resul
ting in damage to any property including vehicles must immediately 
stop the vehicle at the scene of the accident and locate and notify 
the owner or person in charge of such property of the name and 
address of the driver and owner of the vehicle involved.34 ' Even 
though it may not seem so to the Jonathan Byers' of the world, four 
of the justices of the Supreme Court said that disclosing automobile 
accidents in this way does not entail the kind of substantial 
risk of self-incrimination that registration and reporting require
ments for members of the Communist Party, gamblers, owners of pros
cribed fire arms, and dealers in drugs do.35 Chief Justice Burger's 
opinion stated: "An organized society imposes many burdens on its 
constituents [including that] industries must report periodically 
the volume and content of pollutants discharged into our waters and 
atmosphere. Comparable examples are legion," he said, citing the 
Shapiro case, and the "tension between the State's demand for dis
closures and the protection of the right against self-incrimination••• 
must be resolved in terms of balancing the public need on the one 
hand and the individual claim to constitutional protections on the 
other••• n36 

The decision in California v. Byers does not clearly authorize the use 
of the kind of information which would be generated by self-reporting 
in disincentives programs for criminal prosecutions since only three 
other justices joined the Chi.ef Justice's opinion and four justices 
dissented from the Court's judgment upholding California's hit-and
rUn. statute. But the opinion does indicate the Court's current 
analytical approach. 

Fourth Amendment: Administrative Searches - The spot checks of 
monitoring equipment referred to above or other inspections for the 
purposes of checking compliance with regulatory requirements must 
be conducted in accordance with the Fourth Amendment. That amend
ment provides: 

The right of the people to be secure in their persons, houses, 
papers, and effects, against tmreasonable searches and 

33 
402 u.s. 424 (1971). 


34

california Vehicle Code, §20002(a)(l). 

35These are the people who are in the highly selective groups inherently 
suspect of criminal activiti.es category discussed in the Marchetti 
case, and in Grosso v. United States, 390 U.S. 62 (1968), Haynes 
v. Uiiited States, 390 U.S. 85 . (1968), and in Albertson v. Subversive 

Activities ·control Board, 382 u.s. 70 (1965). 

36


39 U.S. Law Week 4579 at 4580. 
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seizures, shall not be violated, and no Warrants shall issue, 
but upon probable cause, supported by Oath or affirmation, 
and particularly describing the place to be searched, and 
the persons or things to be seized. 

Until recently the Fourth Amendment was not interpreted to preclude 
government officials entering premises without warrants to check 
for violations of health or safety ordinances.37 But in 1967 the 
Supreme Court held unconstitutional San Francisco's ordinance giving 
city employees the right, upon presentation of proper credentials 
but without securing a search warrant, to enter any premises in the 
city pursuant to a duty imposed on them py the municipal code.38 
A person cannot be required to admit a health inspector on an annual 
routine inspection to determine compliance with the housing code 
without a warrant because "except in certain carefully defined 
classes of cases, a search of private property without proper consent 
is· 'unreasonable' unless it has been authorized by a valid search 
warrant." In a companion case39 the Court applied Camara to invali 
date Seattle's ordinance authorizing a warrantless inspection of 
commercial premises for purposes of ascertaining possible fire hazards. 
The Court did, however, sanct ion the use of warrants to inspect 
particular premises issued on the basis that the circumstances 
in an area including the premises satisfied reasonable legislative 
or administrative standards for conducting an "area inspection. 1140 

37
In Frank v. Maryland , 359 U.S. 360 (1959), the Supreme Court upheld 

a ·$20 fine prescribed by a municipal ordinance for refusing to 
allow a Connnissioner of Health daytime entrance to a house in which 
he had cause to susp.ect a nuisance (rat s) . Ohio ex rel . Eaton 
~. Price, 364 u.s . 263 (1960). 
38 camara v. Municipal Court of the City and County of San Franciscos 
387 u.s. 523 (1967) . 
39

See v. City of Seattles 387 U.S . 541. (1967). 
40Justice White wrote, in the Camara opinion: 

There can be no ready test for determining reasonableness 
other than by balancing the need to search against the in
vasion which the search entails. [A] number of persuasive 
factors combine to support the reasonableness of code-enforce
ment area inspections. First, such programs have a long 
history of judicial and public acceptance . Second, the 
public interest demands that all dangerous conditions be 
prevented or abateds yet it is doubtful than· any other canvassing 
would achieve acceptable results • •• Finallys because the inspec
tions are neither personal in nature nor aimed at the dis
covery of evidence of crime, they involve a relatively 
limited invasion of the urban citizen's privacy. 
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The Court also stated that its decision was not intended to foreclose 
warrantless searches in emergencies, e.g., the seizure of unwhole
some food or health quarantines. The case thus requires that warrant 
be obtained to conduct administrative searches but modifies the proba 
cause requirement that the warrant be based on the inspector's 
belief that a particular dwelling contains a code violation. 

Subsequent decisions have helped delineate the circumstances when 
warrantless administrative sear~hes are permissible. In Colonnade 
Catering Cotp. v. United States 1 the Supreme Court held that evidenc 
obtained by federal agents who entered Colonnade's liquor storage 
area forcibly without a warrant could not be used in a trial. 42 In 
doing so, however, the Court indic.ated that historically warrantless 
inspections of businesses involved in the liquor industry were not 
deemed unreasonable and that Congress could enact standards setting 
forth r~es governing inspection procedures. In United States v. 
Biswell 3 the Court held that a warrantless search based on the autho 
rization of a statute was constitutional if the inspection was part 
of a regulatory program which promoted urgent federal interests and, 
more importantly, if the law could not be effectively enforced 
tmless warrantless inspections were permissible. 

The law involved in this case was the federal Gun Control Act. 
Unlike the potential building code violations discussed in See v. 
City of Seattle,44 violations of the program of licensing firearms 
dealers can be quickly concealed and thus unnanounced spot checks 
are essential to effective enfor,cement.45 The Court also pointed 
out that such checks were relatively insignificant intrusions on 
privacy and were to be expected in heavily regulated businesses . 

41397 u.s. 72 (1970). 
42The judicially implied sanction to enforce compliance with the 
Fourth Amendment is the so-called exclusionary rule, i.e., that 
evidence seized in violation of the Amendment may not be used in a 
prosecution. Weeks v. United .State9 232 U.S. 383 (1914); Mapp ·v. 
Ohio, 367 U.S. 643 (1961). 
43406 U.S. 311 (1972). 
44supra, note 39. 
45

Warrants are obtained for administrative searches only after con
sent has been refused. If warrants were required before inspec
ting for illegal firearms, the dealer could · simply refuse consent to 
the warrantless search and conceal the firearms while the inspector 
was away obtaining the necessary warrant. 
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It is possible, after the Biswell decision , that administrative 
inspections to check compliance with the environmental standards 
would not often have to be preceded by warrants. The language of 
the FWPCA Amendments of 1972 and the Clean Air Act is not signifi
cantly different from that of the Gun Control Act of 1968.46 Even 
if warrants were required prior to inspections pursuant to a disin
centive program it is likely that they could be issued on the basis 
of satisfying conditions calling for area inspections, as in ·cama.ra 
and See. 47 

l 

~s 

ho

, 

Separation of Powers : Delegation of Legislative Power - Although 
it would be possible - and perhaps preferable - to have the details 
of disincentive programs , e . g. , the incidences and rates of charges, 
spelled out in legislation it is more likely that Congress would 
delegate these tasks . It is a maxim of constitutional law that 
powers delegated to Congress (in Article I) may not be further 
delegated~8 but the maxim overstates the scope of the actual 
limitation. In the early days of the New Deal legislation the Supreme 

46
The Gun Control Act authorizes entry "during business hours ••• 

to the premises (including places of storage) of any firearms 
or alllllunition importer, manufacturer, dealer or collector, ••• for 
the .purpose of inspecting or examining• •• records or documents 
required to be kept•••and• •• any firearms or ammunition • •• " 18 
u.s . c. §923(g) (1970) . 

The Clean Air Act states that officials "shall have a right of entry 
to , . upon , or through any premises in which an emission source is 
located••• [and] may at reasonable times have access to and••• inspect 
any monitoring equipment or method • • • and sample any emissions •••" 
42 u . s . c . §1857c-9(a)(2) (1970) . 
47 

Soper, supra note 1, at I.B. 1. 

Soper has suggested that " it is possible that pollution control 
schemes , e.g. , a system of effluent charges which depends on reliable 
self-monitoring by the affected polluter, can be enforced only by 
random and frequent inspections . Whether such inspections must 
also occur unannounced depends on the ease with which the polluter, 
in the short period following a refusal to permit the 
search and the securing of a warrant , can remedy the unlawful 
pollution practice or disguise tampering with self-monitoring 
equipment. " The pollution practice would not have to be unlawful 
for this to be true, of course. 
48

Delegata potestas non potest delegari. 
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Court invalidated some provisions of the National Industrial Recovery 
Ac t of 1933 on grounds that Congress had insufficiently defined 
its policy objectives and standards which the agency to which the 
power was delegated should follow in attaining those objectives.49 
But broad delegations of power have since been upheld, so long as 
policies and standards are clearly articulated. In Yakus v. United 
States,50 for example, the Court sustained the provisions of the 
Emergency Price Control Act which authorized the Administrator of the 
Office of Price Administration to fix fair and equitable prices. 
After reciting that Congress' purposes were stated in section 1 
and the standards in section 2, the Court stated: 

The Act is thus an exercise by Congress of its legislative 
power. In it Congress has stated the legislative objective, 
has prescribed the method of achieving ~hat objective ~ maxi
mum price fixing -- and has laid down standards to guide 
the administrative determination of both the occasions for 
the exercise of the price-fixing power, and the particular 
[range of] prices to be established.51 

49 
Panama Refining Co. v. Ryan, 293 U.S . 388 (1935); Schecter ·Poultry 

Corp. v . United States, 295 U.S. 495 (1935). 
50

321 u.s. 414 (1944) . 
51yakus v. United States, supra, note 40. The Court's opinion 
stated further: 

The Constitution as a continuously operative charter of 
government does not demand the impossible or the impractible. 
It does not require that Congress find for itself every fact 
upon which it desires to base legislative action or that it 
make for itself detailed determinations which it has declared 
to be prerequisite to the application of the legislative 
policy to particular facts and circumstances impossible for 
Congress itself properly to investigate. The essentials 
of the legislative function are the determination of the 
legislative policy and its formulation and promulgation as 
a defined and binding rule of conduct •••These essentials are 
preserved when Congress has specified the basic conditions of 
fact upon whose existence or occurrence, ascertained from 
relevant data by a designated administrative agency, it directs 
that its statutory command shall be effective. It is no · 
objection that the determination of facts and the inferences 
to be drawn from them in the light of the statutory standards 
and declaration of policy call for the exercise of judgment, 
and for the formulation of subsidiary administrative policy 
within the prescribed statutory framework. 
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ery State Power to Adopt Disincentives 

:he 

Congress may only exercise powers specifically granted it in the 
Constitution plus the power to make laws "necessary and proper for 
carrying into execution" the powers enumerated in Article I, section 
8, and other powers vested by the Constitution in the U.S. government 
or a department or officer of it.52 Powers not delegated to the 
United States by the Constitution, nor prohibited by it to the states,53 
are reserved to the states respectively, or to the people.54 

i-

For understanding the powers of a state -- and the state constitutional 
limitations on them-- i t is imperative to examine the constitution 
of the particular state involved and the cases construing it.55 
One generalization is possible: with respect to delegation of legis
lative power to regulate, state courts have generally analyzed the 
issue as the federal courts have, with similar results.56 

Limitations on State Powers 

So far as the U.S. Constitution's limitations are concerned, the 
provisions of the Fourth and Fifth Amendments discussed above which 
apply to Congress have been applied by the Supreme Court to the states 
by "incorporating" them into the Fourteenth Amendment ' s requirement 
that no state "deprive any person of life, liberty, or property, 
without due process of law."57 The Fifth Amendment's due process 

52u.s. Constitution, Article I, section 8, clause 18. 
53For example, by Article I, section 10 , and Amendments XIII , XIV , 
and XV. 
54U. S. Constitution, Amendment X. 

55For analyses of the constitutionality of employing effluent charges 

under state powers to regulate and to tax, See Lyman, supra, note 

1, chapters II and V, respectively. 

56
Jaffe and Nathanson, Administrative Law: Cases and Materials 
(3rd edition, 1968) 68; Lyman, supra, note 1, chapter IV. The law 
of the particular jurisdiction should be checked, however. 
57Tbe requirement that compensation be provided for taking private 
property for public purposes was applied to the states by Chicago, 
B. & o. R.R. ·v. Chicago1 166 u.s. 226(1897). Malloy v. 'Hogan1 
378 U.S . 1(1964), applied the Fifth Amendment privilege against 
self~incrimination . and Mapp v. Ohio, 367 U.S. 643(1961), applied 
the exclusionary rule prohibiting the use in courts of evidence 
obtained in searches which violate the Fourth Amendment. 

57 
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guaranty imposes virtually the same constraints as does the Fourteenth 
Amendment's.58 The Fourteenth Amendment's Equal Protection Clause 
precludes arbitrary classifications; these are tested by standards 
comparable to those tmder the Fifth Amen~ment's due process guaranty.59 

58
Goldblatt v. Hempstead, 369 U.S. 590 (1962) : 

The term "police power" connotes the time-tested conceptional 
limit of public encroachment upon private interests. Except 
for the substitution of the familiar standard of "reasonable
ness," this Court has generally refrained from announcing any 
specific criteria. The classic statement of the rule in 
Lawton v. Steele, 152 U. S. 133 • • • (1894) is still valid today: 
"To justify the state in•• • interposing its authority in behalf 
of the public, it must appear -- First, that the interests 
of the public••• require such interference ; and , second, 
that the means are reasonably necessary for the accomplish- · 
ment of the purpose, and not unduly oppressive upon indivi
duals . " Even this rule is not applied with strict precision, 
for this Court has often said that "debatable questions as 
to reasonableness are not for the courts but for the Legislature• • , 

59supra, notes 27-28. "In the general area of tax and police power 
regulating legislation the Court has exercised a minimal review 
under the equal protection clause by employing the test of ration
ality coupled with a presumption in favor of the statute. This 
approach is in contrast to the Court's decisions invalidating classi
fications based on alienage, race, and religion. " Kauper, Con8titutiotial 
Law: Cases~ Materials (3rd edition, 1966), 1288. 

Cf. Soper, supra, note 1, at I.B.4.b.: "For the most part, legislative 
regulation of environmentally harmful activities of individuals or 
business concerns should not be vulnerable to claims that others 
'similarly situated; ' have not been dealt with equally harshly. 
In this respect•••environmental regulation resembles economic 
regulation and should similarly require only a rational relationship 
to a legitimate legislative objective in order to withstand attack 
on equal protection grounds. Familiar principles in this context - 
a statute is not invalid under the Constitution because it might 
have gone farther than it did ' [Miller v. Watson, 236 U. S. 373 (1915)]; 
a legislature need not 'strike at all evils at the same time' 
[Semler ·v. 'Dental Examiners, 294 U.S . 608 (1935)]; 'reform may take 
one step at a time, addressing itself to the phase of the problem 
which seems most acute to the Legislative mind ' [Williamson v. Lee 
Optical Co., 348 U.S. 483 (1955)] -- should operate to provide 
wide leeway for legislative initiatives. Recent cases that have 
considered the issue in the environmental context have had little 
trouble rejecting the equal protection argument [Chicago Allis .Mfg. 
Corp~ ·v. Metropolitan Sanitary District, 52 Ill. 2d 320, 288 N.E.2d 436 
(1972)] o II 
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In addition to these limitations on the exercise of state powers, the 
existence of congressional powers to regulate commerce and levy 
taxes and Congress' exercise of these powers have called for Supreme 
Court decisions resolving conflicts in the exercise of these con
current powers. To the extent a conflict exists, of course, the 
federal power prevails.60 . 

If a state attempts to exercise its police power over subject matters 
which Congress could regulate under the Connnerce Clause and which 
"are in their nature national, or admit only of one uniform system, or · 
plan of regulation116l the Supreme Court is likely to hold that the 
subject matters require exclusive legislation by Congress and the 
state laws will be invalidated.62 If the subject matter is ·not of 
this nature the Court is likely to uphold state or local regulations 
if they do not impose an undue burden on interstate commerce.63 
The most recent statement of the extent to which a state may interfere 
with interstate commerce is phrased in terms of accommodating competing 
federal and state interests: 

Although the criteria for determining the validity of State 
statutes affecting interstate connnerce have been variously 
stated, the general rule that emerges can be phrased as follows: 
where the statute regulates evenhandedly to effectuate a legi
timate local public interest, and its effects on interstate 
commerce are only incidental, it will be upheld unless the 
burden imposed on such commerce is clearly excessive in relation 
to the putative local benefits. If a legitimate local purpose 
is found, then the question becomes one of degree. And the 
extent of the burdenthat will be tolerated will, of course, 
depend on the nature of the local interest involved, and on 
whether it could be promoted as well with a lesser impact on 

60 
Article VI, clause 2 of the U.S. Constitution provides: 

This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall. be uound thereby, any Thing in the Constitution 
or Laws of any State tb the Contrary notwithstanding. 

61 
Cooley v. Board of Wardens of Philadelphia, 53 U.S. (12 How.) 299 


(1951). . 

62E:.g., Bibb ·v. Navajo Freight Lines, Inc., 359 U.S. 520 (1959); cf. 

Northern States Power Co. v. Minnesota, 405 U.S. 1035 (1972), 

affirming 447 F.2d 1143 (8th Cir., 1971); City of Burbank v. Lockheed 

Air Terminal, Inc., 411 U.S. 624 (1973). 

631n Huron Portland Cement Co. v. City of Detroit, 362 U.S. 440 (1960), 

the City of Detroit1s ordinance requiring a company operating 

ships in interstate comnerce to install smoke abatement equipment 

was upheld. 
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interstate activities.64 

If Congress has enacted legislation in a field then that legislation 
and the history of its enactment must be examined to determine whether 
Congress "intended to occupy the field. 1165 If the statute is clear, 
as some in the environmental area.are,66 then the extent of pre-emptio 
is also clear. Often, however, it is not clear, and then the extent o 
tolerable state interference with federal laws must be analyzed on 
a case by case basis. 67 "Innumerable cases have either sustained 

64
Pike v. Bruce Church, Inc., 397 U.S. 137 (1970). For an excellent 

opinion analyzing the extent of state authority to burden interstate 
connnerce where Congress has not legislated, ~ the December 1973 
opinion of the Oregon Court of Appeals in American Can Company v. 
Oregon Liquor Control Comlilission, 4 ELR 20218, Appendix E. 
65 

Pennsylvania v. Nelson, 350 U.S. 497 (1956). 
66

E.g., 33 u.s.c. §1370; 42 u.s.c. §1857d-l. The latter section, 
from the Clean Air Act, provides : 

Except as otherwise provided in sections 1857f-6a, 1857f-6c 
(c)(4) and 1857f-11 of this title (preempting certain State 
regulation of moving sources) nothing in this chapter shall 
preclude or deny the right of any State or political subdivi
sion thereof .to adopt or enforce (1) any standard or limitation 
respecting emissions of air pollutants or (2) any requirement 
respecting control or abatement of air pollution; except 
that if an emission standard or limitation is in effect .under 
an applicable implementation plan or under section 1857c-6 or 
section 1857c-7 of this title, such State or political sub
division may not adopt or enforce any emission standard or 
limitation which is less stringent than the standard or limi
tation under such plan or section. 

67In Hines v. Davidowitz, 312 U.S. 52 (1941), the Supreme Court 
characterized the history of its efforts and its function in reviewing 
such conflicts as follows: 

This Court, in considering the validity of state laws in 
the light of treaties or federal laws touching the same sub
ject, has made use of the following expressions : conflicting; 
c.ontrary to; occupying the field; repugnance; difference; 
irreconciliability; inconsistency; violation; curtailment; 
and interference. But none of these expressions provides an 
infallible constitutional test or an exclusive constitutional 
yardstick. In the f~nal analysis, there can be no one crystal 
clear distinctly marked formula. Our primary function is to 
determine whether, under the circumstances of this particular 
case, Pennsylvania's law stands as an obstacle to the accomplist 
ment and execution of the full purposes and objective of CongreE 
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or invalidated state regulation challenged as invalid because of the 
impact of federal coimnerce legislation. Each is a separate problem 
involving the history, terms, purposes and effect of particular 
legislation gnd has little precedent value outs'ide the particular 
area of regulation involved. 1168 · 

The extent of federal pre-emption in the environmental statutes 
administered by the Environmental Protection Agency is thus most 
appropriately discussed in the next subsection. 

AtITHORITY FOR DISINCENTIVES UNDER FEDERAL ~NVIRONMENTAL J.AWS 

Introduction 

This subsection analyzes the statutes administered by the U.S. 
Environmental Protection Agency to determine whether any of their 
provisions would authorize the Environmental Protection Agency to 
adopt disincentives (particularly governing toxic or hazardous 
substances) and whether state adoption of disincentives in the fields 
regulated by these statutes is pre-empted by any of their provisions. 

Federal Water Pollution Control Act 

Legislative History -- When the legislation which later became the 
Fe~eral Water Pollution Control Act Amendments of 197269 was first 
under consideration in the Senate, Senator William Proxmire proposed 
an amendment from the floor which employed the concept of effluent 
charges, as contained in his earlier proposed bill, s. 2696, 92nd 
Congress, 2nd Session. After debate, the objections of Senator 
Edmund Muskie, Chairman of the Air and Water Pollution Subcommittee 
and prime sponsor of the original legislative package, carried the 
body and the amendment was defeated. During House consideration, 
Representative Heinz of Pennsylvania offered a nearly identical 
amendment, which the Chair ruled nongermane and which the lower 
house therefore did not consider, The discussion that follows 
examines these congressional actions for their preclusory legal · 
impact on EPA and state efforts to use pollution charges to achieve 
compliance with FWPCA requirements • 

68iockhart, Kamisar and Choper, Constitutional Law: Cases, Comments, 
Questions (3rd edition, 1970), 337. For a helpful analysis of recent 
pre-emption cases in three environmental areas (nuclear power plants, 
airport noise regulation ~nd oil spills),~' Soper, supra, note 1, 
at II.B.l.a. 
69Pub. L. No. 92-500; 86 Stat. 816; 33 U.S.C., §1251 ·~~· 
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A point of de~arture is the relevant language of Sutherland on StattitO!l, 
·construction. O "Generally the rejection of an amendment indicates 
that the legislature does not intend the bill to include the provisions 
embodied in the rejected amendment." Six federal cases are cited in 
support of this proposition, four from the United States Supreme Court, 
which amplify and. qualify this broad rule.71 The preclusory effect 
of such rejection can be recko.ned with greatest certainty where the 
amendment offers substitute language for provisions already within 
the proposed bill. Where, as here, the concept and language offered 
as amendment are entirely outside the four corners of the bill to 
be amended, it is more difficult to assess the impact of rejection. 
In such circumstances, history in committee and other extrinsic 
evidence must be examined to determine the extent to which the concept 

-and language contained in the amendment were specifically omitted 
from the draft bill. In addition to testing the range of consideration 
given to the ideas contained within the amendment, it is useful 
to examine the specificity and comprehensiveness of the amendment 
itself. 

The Proxmire amendment72 -- Senator Proxmire's floor amendment 
stressed that its purpose was "to supplement the enforcement pro
cedures of this Act," and in no way did it seek to have effluent 
charges supplant the regulatory powers given by the Act. In language 
as well as concept it was an add-on, and therefore no section of 
the adopted legislation can be said to precisely contain the Senate's 
resolution of the issues it contained. Nor was any section of the 
legislation adopted in lieu· of it. The amendment proposed a schedule 
of national effluent charges for all discharges which "detract from 
the quality of the water for municipal, agricultural, industrial, 
recreational, sport, wildlife, and commercial fish uses." Certain 
deletrious discharge substances were named, but additional ones could 
be enumerated by regulation. A fee schedule for the enumerated 
substances had to be prescrib~d by June 30, 1972. Misdemeanor 
penalties were provided for willful violation of regulations pro
mulgated pursuant to the section and the U.S. District Courts were 

70
J. Sutherland, Statutory Construction, section 48.18, entitled 


"Legislative Action on Proposed Amendments to a Bill." 

71Lapina v. Williams 232 U.S. 78, 58 L.Ed. 515, 34 S.Ct. 196 
(1914); United States v. Pfitsch, 256 U.S. 547, 551, 65 L.Ed. 1084, 
41 s.ct. 569 (1921); United States v; ·Great Northern ·R. ·co., 287 
U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28(1932); Norwegian Nitrogen 

Products Co; v; United .States, 288 U.S. 294, 306, 77 L.Ed. 796, 

53 s.ct. 350 (1933); ·J;w. Ould ·co; ·v. Davis, 246 F. 228 (c.c.A. 

4th, 1917); Madden v; Brotherhood ·& Union of Transit Employees of 

Baltimore, 147 F.2d 439 (1945). 

72rbe following discussion is based on the Congressional Record of 
Ptoceedings ·an.d ·Debates ·of · the 92nd Congress; ·1st Session, vol. 111, 
No. 164, for Tuesday, November 2, 1971, pp. Sl7425-32. 
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given power to enjoin violations as well. All revenues collected 
were to be deposited in a dedicated fund which could be spent 
without further congressional appropriation action. Regional 
water pollution control agencies were specifically granted authority 
to impose a more rigorous schedule of charges . 

In floor debate, Senators Proxmire and Muskie clashed repeatedly. 
The amendment's author argued that economic disincentives such as 
those embodied in his proposal were necessary to insure compliance 
with the FWPCA timetable. To Senator Muskie's chief objection, that 
establishing such a charges schedule might be mistaken for selling 
a license to pollute, Proxmire responded that if the charges were 
in all cases higher than the polluter ' s cost of abatement , they would 
not constitute such a license. Muskie stressed that he had long been 
familiar with proposals fo.r effluent charges, had personally inspec
ted the West German systems that use charges , and had discussed 
their merits and drawbacks adequately in his subcommittee. In effect, 
he was establishing legislative history aimed at showing that not 
only should the Senate turn back Proxmire ' s charges amendment, but 
that in fact the sub- and full committees bad rejected such an approach 
in their deliberations . 

This earlier rejection did not constitute Muskie's only angle of 
attack. He seized upon the amendment's use of the word "revenues" 
to characterize the proposal as one calling for a tax, and criticized 
the enforcement abilities of the IRS. Beyond that, Muskie posed 
three problems to which he said insufficient solutions had been 
offered : (1) how to make charges sufficiently "uniform" to comply 
with constitutional requirements .for taxes; (2) how to fix the basis 
for assessment; and (3) how to create constitutionally a dedicated 
(trust) fund in a revenue measure. Also, he argued, the amendment 
would impose a penalty if piggybacked upon user fees already extant. 
Only in cases of direct discharges, Muskie said, would there be a 
disincentive to dump untreated or undertreated wastes . Compounding 
the uncertainty present in the three conceptual questions above were 
two nagging doubts about feasibility: how to guarantee that charges 
will . always exceed specific abatement costs , and how, if revenues 
were being raised, to avoid having revenue flow become the motive 
force behind the charges since effective charges that curtailed dum
ping would theor etically yield decreasing revenue over time. 

Muskie viewed the Proxmire amendment as opening the way to "unaccept
able enforcement compromises," and further he believed that even if 
the handicaps facing a charges scheme were overcome, they would 
merely accomplish a "marginal task." As an additional argument to 
persuade his colleagues to reject the Proxmire amendment, Muskie 
observed, " [ t ]he bill already • •• does a great deal of what the Senator 
from Wisconsin proposes." He argued that the Proxmire amendment was 
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duplicative insofar as the proposed legislation provided for payment 
of user charges by industrial dischargers-to municipal sewage treat
ment plants and encouraged regionalization of pollution abatement 
schemes. This line: of argument cuts against Muskie's earlier attempt 
to create legislative history by citing previous committee rejection 
of the Proxmire ideas, and is key to und~rstanding the limited 
effect of the rejection of the amendment; Sutherland suggests that 
the general rule that rejection expresses the legislature's intention 
not to incorporate an amendment's provisions may not be controlling 
where "such rejection may occur because the bill in substance already 
includes these provisions •1173 Although this is not the case here, 
Senator Muskie's remarks complicate the evaluation of the legislative 
history . 

The two legislators skirmished further on whether the major bill or 
the amendment would require a larger enforcement bureaucracy. 
Proxmire again characterized his amendment as piggybacking upon 
tax collection. Muskie countered by arguing that in order to have 
a fairly based tax it would be necessary to link specific chemical 
discharges with specific . levels of damage to water quality. Not a 
single witness before his committee could suggest how the vast mass 
of regulatory data could fairly be collected, assessed and processed 
into a schedule of charges, Muskie alleged. 

The exchange then shifted to the question of technology assessment 
.and judging when industry was acting in good faith to seek out and 
apply 0 best available technology." Muskie asked Proxmire how a 
charge would be calculated if no technology was available above 
whose marginal cost the effluent charge would be established. Prox
mire responded by arguing that in such instances the magnitude of 
the charge would be based on environmental damage avoided. Muskie 
commented in response to Proxmire's shifting the charge's conceptual 
basis: "This is a new factor introduced in this subject this after
noon. That has never been suggested in any hearings I have conducted. 
It was always geared to the cost of cleanup." Muskie added . that damage 
assessment is quite difficult -and little damage information is avail 
able. Proxmire, without presenting much evidence, responded," •••we 
know it can be worked out." 

The colloquy shifted once again, with Proxmire contending that it 
would take a minimum of three and one half years under the s. 2770 
timetable for regional pollution control agencies to organize, to 
develop cleanup plans, and to have such plans approved by EPA. He 
believed that requiring charges to be imposed by June 30, 1972, as 
per his amendment, would produce quicker pollution abatement. 

Sutherland, supra, note 70 at 224. 
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Muskie responded that the calendar s. 2770 established was appropriate 
for the reasoned analysis that would have · to support any control prompt 

on 	 gram and further, that the evaluations necessary for a good effluent 

charge program could not be completed as quickly as Proxmire con
tended. · 


Lon 
The suggestion above that in rejecting this amendment the Senate 

~ intended only a narrow preclusion is buttressed by the floor remarksidy 
of Senator Buckley 	(R-C, NY), who, while opposing "the specific 

~Ve 	
language" which Proxmire proposed, felt that "the concept of a tax 
on the discharge of pollutants is not inconsistent, nor would it 
set back the objectives of the bill." Further, Buckley urged 
Proxmire to continue to press forward with effluent charges. Senators 
Percy and Humphrey both endorsed the amendment, but not in ways 
amplifying the issues here. Senator Baker opposed the amendment 
with a negative characterization: "I think that imposing a tax or 
user fee on the right to pollute, no matter whether it is a little 
or a lot, is also not the right way to approach it••• "" Proxmire 
countered by stressing the enforcement history of tax measures, 
saying that he doubted that the Refuse Act of 1899 would have laind 
dormant for so long had it been a tax act. When the voice vote 
was called, Proxmire stated that he knew the committee was in opposi
tion, and expected the defeat. 

The Heinz amendment -- On March 29, 1972, Representative Heinz 
offered an amendment on the House floor to the House version of the 
FWPCA.74 Almost identical to the Proxmire amendment, the Heinz 
proposal allowed a longer grace period before enforcement, but included 
municipal sewage within the schedule of effluent charges. Another 
modification provided for delayed rebating of 50 per cent of the 
effluent charges paid by any polluter who installed or altered 
abatement equipment to comply with the law's standards. An upperd. 
limit on the rebate was set at full compensation of abatement costs.age 

No sooner had this amendment been introduced than Congressman Harsha 
of Ohio reserved a point of order against it, allowing floor debate 
to continue, but allowing Harsha to cut it off at any point by calling 
for a ruling from the Chair. Arguing much as Proxmire had, Heinz 
alleged that effluent charges would be an abatement incentive, and 
would shift some of the cleanup costs to polluters, thereby saving 
the taxpayers money and avoiding an enlarged federal enforcement 
bureaucracy. Little evidence was presented to support these asser
tions. The technology thus compelled into existence by effluent 
charges, Heinz asserted, would benefit the nation's economy and avoid 
the specter of unemployment. 

Representative Harsha held fast on his point of order, that the amend
ment was nongermane in that three of its stated purposes were the 

74ii.R. 11896. 
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raising of revenue, regulation of some aspects of business behavior, 
and encouragement of the sales of different product mixes, which 
three all lie outside pollution control and enforcement. Further, 
Harsha seized upon the word "revenue" to argue that the bill properly 
could only have originated in the House Ways and Means Committee • 

.	Finally, argued Harsha, the language creating and directing the ex
penditures from a ftmd are appropriations ; these are likewise improper 
in legislative bills. As Senator Muskie had done, Congressman Don 
Clausen rose to suggest that section 317(a) of the bill overlapped 
the objectives of the amendment by requiring a study of alternative 
methods of financing , including a pollution abatement ftmd. 

To avoid the issue raised concerning approprate committee jurisdiction, 
Representative Heinz labeled his charges "user fees" and asserted 
that raising monies and expending them for treatment was essential 
to the functioning of the bill. He cited two House precedents 
allowing consideration of legislative bills containing the collection 
of .tolls on freight, and of fines and penalties for offenses on 
public lands , both despite objections grounded in House Rules. 

The Chair ruled that while points of order did not lie against the 
sect~ons to which Heinz likened his amendment , they did with respect 
to his floor amendments. The Chair held that the questioned pro
visions of the amendment did provide for r .aising revenue, and for 
making an appropriation, and were therefore nongermane , rendering 
the amendment out of order and violative of House Rules, and it could 
.not be considered further or voted upon. 

Evaluation of Congress ' preclusory intent -- This recitation of the 
floor debate is required in order to test the force which a court 
interpreting the FWPCA would assign to the rejection. of the Proxmire 
and Heinz amendments. It is possible to conclude that the latter 
failed for reasons wholly unrelated to a consideration on the merits, 
and a case can be made that the former was not so totally rejected 
as to preclude federal administrative adoption of effluent charges. 
Rather than to hold the Senate voice vote as a flat and absolute 
rejection of effluent charge s·chemes, it seems from the positions 
taken and the provisions which received attention 'in floor debate 
that Congress rejected something far narrower. The constant dis
cussion of the measure in taxing-revenue-IRS terms indicates that 
chief among the opponents' objections to the amendment was a belief 
that it improperly involved the Congress' taxing power while at the 
same time failing to meet the constitutional uniformity test for 
revenue legislation. As noted above, it was for precisely this 
reason that the House of Representatives failed to consider Rep. Heinz' 
parallel amendment . 
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Second, the senators questioned the legality of incorporating a 
trust fund provision in a general revenue measure . When coupled 
with authorization for non-appropriated spending beyond the reach of 
Congress' power of the purse, the provisions became so offensive 
that a rather persuasive argument emerges that the Senate , too, might 
have rejected the Proxmire amendment without reaching the merits of 
effluent charge schemes. 

Third , it is necessary to give some credence to the argument em
ployed by Senator Muskie that the amendment was somewhat duplicative 

'.on, of provisions already incorporated in the main bill. If so, Congress 
did not so much regi ster its sentiment against effluent charges 
as in favor of the conunittee's package bill. In that view, an effluent 
charges scheme which was not revenue-oriented, and not in conflict 
with the FWPCA, might not be precluded by this vote from being applied 
administratively. · 

A countervailing argument derives from Senator Muskie ' s remarks during 
Senate floor debate that s. 2770 drew upon various sources including 
hearings and other proposed legislation. The fact that Senator Prox
mire ' s effluent charges bill was before the conunittee and was not 
incorporated into the final draft is some evidence that Congress 
did intend to preclude the charges method of pollution contro.l . 

On balance, however, it seems that the stronger evidence is that 
preclusion was never fully and firmly expressed. It is worth nothing 
that rejection of the amendment came on a voice vote, which courts 
are not inclined to accept as binding statutory construction so 
rigidly as a rollcall vote. If the Senate had viewed effluent 
charges as a very serious. threat to the integrity of the bill , it 
would have wished a more formal and definitive resolution of the 
issue. 

As with grey areas in general, a 4eciding factor in divining Con
gressional intent may be the level of specificity which Congress 
has brought to bear in a particular decision-making process . First 
it should be said that the Proxmire amendment urged upon the Congress 
a regulatory method sufficiently unfocused in its author's mind that 
when he was vigorously challenged in debate , he could offer only the 
vaguest guides to standards to be employed in setting initial charge 
schedules . Failure to delineate the differences between charges, 
taxes , user fees, penalties, and civil fines did not help achieve 
specificity. When negative legislative actions are being asserted 
as precluding acts, they must be of sufficient clarity that ordinary 
ambiguities are avoided. Applying such a test here, the rejection 
of the Proxmire amendment did not , of itself, preclude application 
of effluent charges . 

.' 
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Statutory Provisions -- If Congress has neither specifically enacted 
effluent charges nor specifically precluded them, the next line of 
inquiry is whether any provisions of the Act would authorize 
administrative adoption of the charges • 

.
Hazardous substances -- Section 3ll(b)(2) of the Act directs the 
Administrator of the EPA to develop and publish regulations desig
nating as hazardous substances (other than oil) elements and com
potmds which, when discharged in any quantity into or upon the navi
gable waters of the U.S. or adjoining shorelines, or the waters of 
the contiguous zone, present an imminent and substantial danger to 
the public health or welfare, including, but not limited to, fish, 
shellfish, wildlife, shorelines and beaches. Section 311(b)(l) de
clares U.S. policy to be "that there should be no discharges of 
oil or hazardous substances." 

Section 3ll(b)(2)(B)(ii) provides that any person who between October 
18, 1972, and October 18, 1974, discharges a hazardous substance 
which cannot be removed "shall be liable • • • to the United States for 
a civil penalty per discharge established by the Administrator based 
on toxicity, degradability, and dispersal characteristics of such 
substance, in an amount not to exceed $50,000." If the discharge is 
willful, there is no limit to the amotmt so established. After 
this two year period the Administrator has discretion to impose a 
penalty for the discharge of a nonremovable hazardous substance 
either of not less than $500 nor more than $5,000 based on the toxi
city, degradability .and dispersal characteristics of the substance 
or "a penalty determined by the ni.Jmber of tmits discharged multi 
plied by the amount established for such unit under clause (iv) of 
this subparagraph••• " Clause (iv) provides that the Administrator 
shall establish by regulation "a unit of measurement b_ased upon the 
usual trade practice and, for the purpose of determining the penalty ••• , 
for each such unit a fixed monetary amount•••not less than $100 nor 
more than $1,000 per unit. He shall establish such fixed amount 
based on the toxicity, degradability, and dispersal characteristics 
of the substance." 

As yet no regulations with a list of hazardous substances has been 
promulgated under section 3ll(b)(2)(A) nor have any civil penalties 
been levied under section 3ll(b)(2)(B)(ii) . The intent of Congress 
in enacting these provisions is clear from these excerpts from the 
report of the Senate Public Works Committee on s. 2270: 

•••The Committee was concerned that many hazardous substan
ces cannot be cleaned-up by standard methods because they 
i11DD.ediately dissolve in the receiving waters. 

These substances, the discharge of which may cause environ
mental disaster, could not be subject to any meaningful 
clean~up liability. A clean-up liability provision therefore 
would provide no incentive to carriers and handlers of these 
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cted substances to exercise 	the great caution that such materialsJf 
warrant• . 

The Committee belives that the discharge of such sub
stances should be subject ~o penalty even though clean up is 
not practicable. In this way, each carrier or handler evaluates 
the risk of discharge and determines whether or not thepotential·' 	 penalty is worth the risk. Because the penalty to be imposed 
under this section should relate to the environmental hazardvi involved, the Committee determined that the Administratorf 
should set the amount of penalty on the basis of the actual 

:> 	
amounts of aaterial released into the waste environment. The 
bill would establish a minimum fine of .'$50 ,OOO and a limit 
per barrel fine of $5,000. The Administrator is expected 
by regulation to set the fine per barrel of discharge based 
on toxicity, degradability, and disposability of such sub
stances.ber Because no outside limit is proposed the potential penalty 
would be the amount of substance involved times the amountfor of penalty set by the Administrator.75ed 

This statement indicates that civil penalties for discharges ofls 
non-removable hazardous substances are to be levied in a way analo
gous to one means of imposing effluent charges, i.e., by basing them 
on .the extent of social costs (or damages) imposed by particular 
discharges. However, unlike most effluent charges, the civil penalties 
proposed in section 311 are not keyed to differing water conditions 
in different basins. Further they are designed to punish illegal 
behavior and require either agency policing, or reliance upon 
reporting of violations. A charge scheme would normally involve 
routinized monitoring of effluents, and is a cost which can be reckoned 
by the polluter as a factor of doing business, rather than merely 

T • • • t an incident of being caught. The history of section 3ll(b)(2)(B)(ii) 
shows that it was intended to be used in the event of short-life in
advertent or unaVl>idable spills, . and was not designed to provide 

. the Administrator with regular, on-going monitoring or enforcement 
powers . Section 311, which is cast in the language of penalties 
for offending behavior, does not provide authority for administrative 
adoption of a charges scheme applicable to hazardous substances. 

Toxic pollutants -- Section 307 is the provision of the Act governing 
toxic pollutants. Toxic pollutants are defined (in section 502(13)) 
as "those pollutants, or combinations of pollutants, including disease
causing agents, which after discharge and upon exposure, ingestion, 
inhalation or assimilation into any organism, either directly from 

75
"Report of the Committee on Public Wor~," United States Senate, 

together with Supplemental Views, to accompany S. 2770 " ' Report 
No. 92-414, 92nd Congress, 1st Session, ._ October 28, 1971, at 66. 

69 


http:Administrator.75


the environment or indirectly by ingestion through food chains, will, 
on the basis of information available to the Administrator, cause 
death, disease , behavioral abnormalities , cancer, genetic mutations, 
physiological malfunctions (including malfunctions in reproduction) 
or physical deformations, in such organisms or their offspring." 
Pollutant , in .tum, is defined (in section 502(6)) as "dredged spoil, 
solid waste, incinerator residue , sewage, garbage , sewage sludge, 
munitions, chemical wastes, biological materials, radioactive materials, 
heat, wreaked or discarded equipment, rock, sand, cellar dirt and 
industrial, municipal, and agricultural waste discharged into water. 11 

After the Administrator publishes a list of toxic pollutants he must 
publish proposed effluent standards or prohibition~ for these pollu
tants which take into account the toxicity of the pollutants, their 
persistance, degradability, the usual or potential presence of the 
affected organisms in any waters, the importance of the affected 
organisms, and the nature and extent of the effect of the toxic 
pollutants on such organisms. Heatings must be held on these pro
posed standards prior to the ir promulgation. Any effluent standard 
promulgated shall be at a level the Admin.istrator determines will 
provide an ample margin of safety and must designate the categories 
of sources to which it applies . After the effective date of any 
effluent standard or prohibition under section 307 it is unlawful 
for the owner or operator of an source to operate any source in 
violation of the standard or prohibition. 

On December 27 , 1973, the Environmental Protection Agency published 
proposed toxic pollutant effluent standards for nine pollutants (in
cluding aldrin, dieldrin, cadmium, mercury, cyanide and DDT).76 A 
hearing was held in accordance with section 307(a)(2) on January 
25 , 1974 in Washington, D. C. 

Although the criteria which section 307(a) requires the Administrator 
to take into account in formulating toxic pollutant effluent stan
dards or prohibitions could serve as the basis for a charges system 
applicable to those pol.lutants, the section only authorizes a con
trol strategy based on effluent standards or prohibitions and does 
not authorize the adoption of a charges system by the federal govern
ment . 

General provisions -- Section 50l(a) authorizes the Administrator to 
prescribe "such regulations as are necessary to carry out his functions 
under this Act . " This section cannot be construed to authorize the 

76 
38 Fed. Reg. 35388. The nine substances covered by the proposed 


regulations are : aldrin, dieldrin; benzidine; cadmium; cyanide; 

DDD , DDE, and DDT; endrin, mercury; polychlorinated biphenyls ; 

and toxaphene . 
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Administrator to promulgate regulations adopting effluent charges as a 
means for achieving the goals of the Act. Delegation of legislative 
authority requires more or less articulated standards governing the 
means for achieving the objectives of a piece of legislation and this 
section contains no guidelines which the Administrator is to follow 
in adopting charges. The section limits th~ Administrator's power 
to adopting those rules which are necessary to carry out "his functions" 
under the Act . It does not permit him more discretion by authorizing 
"appropriate" rules. An administrative officer may not extend the 
reach of an Act of Congress, nor impose additional or more strin
gent requirements for the granting of a permit, by regulation under 
a general statutory authorization to make rules. 

Extent of Pre-emption -- Section 510 of the act provides that, unless 
expressly provided otherwise, nothing "shall preclude or deny the 
right of any State or political subdivision thereof or interstate 
agency to adopt or enforce any standard or limitation respecting 
discharges of pollutants or any requirement respecting control or 
abatement of pollution." If an effluent standard or limitation is 
in effect under the FWPCA Amendments of 1972, however, no state or 
political subdivision may adopt or enforce any limitation or stan
dard which is less stringent than the federal one. Section 30l(b)(l)(C) 
reinforces this authority preserved for the states: prior to July 
1, 1977, pollution sources must achieve not only effluent limitations 
which shall require the application of the best practicable control 
currently available as defined by the Administrator (or, for publicly 
owned treatment works, which shall be based upon secondary treatment 
as defined by the Administrator), but also "any more stringent 
limitation, including those necessary to meet water quality stan
dards, treatment standards, or schedules of compliance, established 
pursuant to any State iaw or regulations (under authority preserved 
by section 510 of this title) ••••" 

Nothing in section 307 expressly provides that states or political 
subdivisions may not adopt and enforce more stringent standards 
for or limitations on the dis.charge of toxic substances. Section 
311 not only does not contain any language precluding or denying 
the right of states to adopt or enforce any limitation respecting 
discharges of hazardous pollutants but also specifically provides, 
in section 3ll(o)(2): "Nothing in this section shall be construed 
as preempting any State or political subdivision thereof from 
imposing any requirement or liability with respect to the discharge 
of oil or hazardous substances into any waters within such State. " 
Nor do other applicable sections of the Act provide that states 
may not adopt more stringent standards or controls. 
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Control over water pollution, as congressional debates repeatedly 
indicate, has traditionally been exercised by states and their 
subdivisions . This fact , plus the normal judicial presumption in 
favor of sustaining state laws against claims they are pre-empted by 
federal law unless there is a clear expression of congressional intent 
to do so, helps explain why section 510 . (and its analogues in other 
federal environmental s tatutes) so explicitly sets forth the extent 
of federal pre-emption. A Supreme Court decision (concerning · 
Florida's authority to regulate oil tanker and terminal facilities 
equipment and to subject these tankers and facilities to unlimited 
liability without fault for damages and cleanup costs caused by oil 
spi lls) suggests that the states will be allowed substantial latitude 
for their own initiatives until and unless they clearly conflict 
with federal provisions in fact, not just in theory. In Askew v . 
American Waterways Operators, Inc.,77 decided in April 1973, the 
Supreme Court unanimously held that Florida's law was not pre-empted 
by the Water Quality Improvement Act of 1970, which introduced the 
precedessor section to section 311 of the FWPCA Amendments of 1972. 

The combination of these statutory provisions and the Supreme Court's 
decision itt Askew l eaves state legislatures ample room to adopt 
effluent charges if they wish to do so. 

Conclusion -- There are no provisi ons of the Federal Water Pollution 
. Control Act Amendments of 1972 which authorize the adoption of effluent 

charges by the Administrator of the Environmental Protection Agency. 
If there were such prov:l.sions, the legislative history of the defeat 
of Senator Proxmire's proposed amendment would not preclude their 
adoption by the Administrator. The Act does not pre-empt state laws 
which would impose effluent charges . 

The Clean Air Act 

The legislative history of the Clean Air Act Amendments of 1970, 
which substantially amended the Clean Air Act , contains no references 
to emission fees or other disincentives. Thus the inquiry into whether 
the Administrator may adopt emission fees begins with an analysis 
of the provisions of the statute. 

Statutory Provisions -- Hazardous air pollutants -- Section 112(a) 78 


defines a hazardous air pollutant as one to which no ambient air 

quality standard is applicable and which in the judgment of the 

Administrator of the EPA "may cause, or contribute to, an increase 


77
411 u.s . 325 (1973) . 


78

42 u.s.c. §1857c-7(a). 
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in mortality or an increase in serious irreversible, or incapaci
tating reversible, illness . " Section 112 requires the Administrator 

'I 
ent 

to publish_ a· list of hazardous pol1utants for which he intends to 
establish emission standards for such pollutants and requires 
that such standards as he prescribes be established "at the level 
which in his judgment provides an ample margin of safety to protect 
the public health from such hazardous air pollutant[s] . " The stan
dards are effective when promulgated, after which no air pollutants 
to which they apply may be emitted from a stationary source in violation 
of the standard applicable and no person may construct a new source 

ie or modify an existing source which may in the Administrator's judgment 
emit a hazardous pollutant unless the Administrator finds that if the 
source is properly operated it will not violate the standard. The 
Administrator may grant up to a two-year waiver of the standard if 
a source needs time to install controls and will take interim steps 
to avoid threats to public health . The President may exempt any 
stationary source from compliance with an emission standard for 
hazardous air pollutants for a period of two years if technology 

s to implement the standard is not available and the operation of 
the source is required for reasons of national security . 

If the Administrator finds a person is in violation of a hazardous 
emission standard he may issue an order requiring compliance or 

1ent file a civil action for an injunction or other appropriate relief. 79 
The states may submit to the Administrator procedures for implementing 
and enforcing hazardous emission limits within their jurisdictions. 
If the Administrator finds the procedures adequate he must delegate 
his authority to implement and enforce the standards to the state.80 

These provisions governing control of emissions of hazardous sub
stances limit the authority of the Administrator to listing hazar
dous pollutants, prescribing emission standards for hazardous pollu
tants (i. e . rules limiting the amount of such pollutants discharged), 

s and issuing enforcement orders Qr initiating civil suits if he finds 
her a person in violation of these standards . There is no authority in 

section 112 upon which the Administrator could base rules adopting 
charges or other disincentives applicable to emissions of hazardous 
pollutants . 

Implementation plans -- Section llO(c) of the Act directs the Ad
ministrator to publish proposed regulations setting forth part or 
all of an implementation plan for achieving primary and secondary 
ambient air quality standards for any state which (1) fails to submit 

79section 113(a)(3) . 
80 section 112(d)(l) . 
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such a plan, or (2) submits a plan determined by the Administrator 
to be not in compliance with the requirements of section 110(a)(2), 
or (3) fails to revise a plan. If, within six months thereafter, the 
state has not submitted an acceptable plan or revision, the Administrator 
must promulgate his regulations. .· 

The requirements of section 110(a)(2) also provide that the plan 
· include "emission limitations, schedules, and timetables for com
pliance with such limitations, and such other measures as may be 
necessary to insure attainment and maintenance of•••primary or secon
dary standard[s], including, but not limited to, land use and trans
portation controls." 

If the Administrator finds that emission charges or other disin
centives are "necessary" to achieving the standards in a particular 
state which has not submitted or revised its plan, then section llO(c) 
would authorize him to adopt rules incorporating such disincentives 
for that state. It was under this provision that the Administrator 
proposed parking surcharges prior to withdrawing them under congressional 
guidance. Public Law No. 93-319, signed by the President on June 
24, 1974, now expressly prohibits promulgation of parking surcharges 
by the Administrator as part of transportation control measures in 
implementation plans, although he may approve surcharges ~f they are 
included in an implementation plan submitted by a state.81 

General provisions -- Section 30l(a), like section SOl(a) of the 

Federal Water Pollution Control Act Amendments of 1972, authorizes 

the Administrator "to prescribe such regulations as are necessary 

to carry out his functions under this chapter." Section 30l(a) was 

cited in conjunction with section llO(c) as authority for the pro

mulgation of parking surcharges. But standing alone this section 

would not authorize the Administrator to promulgate disincentives, for 

the same reasons that section SOl(a) of the Federal Water Pollution 

Control Act Amendments of 1972 would not. 


Extent of Pre-emption -- Section 116 of the Clean Air Act provides 

that "except as otherwise provided in sections 209, 2ll(c)(4), 

and 233 [pre-empting state regulation of emissions from new motor 

vehicles and from aircraft and of the use of a fuel or fuel additive] 

nothing in this Act shall preclude or deny the right of any State 

or politic.al subdivision thereof to adopt or enforce any standard 

or limitation respecting emissions of air pollutants or any require

ment respecting control or abatement of air pollution." No state or 

subdivision may adopt or enforce any emission standard or limitation 


Parking surcharges are discussed in section VII of this report. 
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less stringent than one applicable to a new source under section 111 
or to a hazardous pollutant under section 112 or in effect under 
an implementation plan, however. 

This broad latitude for state initiatives ~ including emission 
charges -- has been restated in regulations implementing the Clean 
Air Act. On April 6, 1973, the Environmental Protection Agency 
promulgated emission standards for three hazardous air pollutants, 
asbestos, beryllium, and mercury.82 Section 61.16 of these rules 
provides that they "shall not be construed in any manner to preclude 
any State or political subdivision thereof from adopting and enforcing 
any emission limiting regulation applicable to a stationary source, 
provided that such emission limiting regulation is not less strin
gent .than the standard prescribed•••" State control strategies for 
achieving ambient air quality standards have been defined to include 
"federal or state emission charges or taxes or other economic in
centives or disincentives. 1183 And revisions in plans are to be made 
as necessary, to take accotmt of "the availability of improved or 
more expeditious methods of attaining ••• standards, such as improved 
technology or ·emission charges or taxes ••• 1184 

Conclusion -- The Administrator of the Environmental Protection 
Agency may adopt disincentives (excluding parking surcharges) 
under section llO(c) of the Clean Air Act if he finds them a necessary 
part of implementation plans to achieve primary and secondary air 
quality standards in a state. The states and their subdivisions 
are not ·pre-empted from adopting disincentives applicable to other 
than new motor vehicles, aircraft or the use of fuels or fuel 
additives.85 

Federal Insecticide, Fungicide and Rodenticide Act 

The Federal Environm~ntal Pesticide Control Act of 197286 substantially 

8238 Fed. Reg. 8820; 40 C.F.R. Part 61. 
8340 c.F.R. 51.l(n)(2) 
8440 C.F.R. 51.6(a)(2). 
85 .

Califonua is exempt from the pre-emption applicable to new motor 
vehicles and fuels and fuel additives. Sections 209(b), 2ll(c) 
(4)(B). Other states may provide for controls on the use of fuels 
or fuel additives in their implementation plans if the Administrator 
finds them necessary to achieve prilllary and/or secondary ambient 
air quality standards. Section 2ll(c)(4)(C). 
86Pub . _ L. No. 92-516; 86 Stat. 973; 7 U.S.C. §135. 
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amended the Federal Insecticide, Fungicide and Rodenticide Act. Al
though the legislative history of the 1972 amendments does not mention 
applying disincentives to discourage the use of pesticides, several 
provisions of the Cllllended act provide such authority. 

Statutory Provisions -- Registration -- Section 3 of the Act requires 
all pesticides to be registered before being introduced into inter-
or intrastate commerce. The Administrator shall register a pesticide 
if he determines that when used in accordance with widespread, 
comnonly recognized practice it will perform its function "without 
nnreasonable adverse effects on the environment. "87 If he registers 
a pesticide the Administrator must classify a pesticide either for 
general use or for restricted use unless its various users call for 
dual classification.as A pesticide is to be classified for restricted 
use if the Administrator determines that "when applied in accordance 
with its directions for use, warnings and cautions and for the uses 
for which it is registered, or for one or more of such uses, or in 
accordance with a widespread and commonly recognized practice, [it] 
may generally cause, without additional regulatory restrictions, 
unreasonably adverse effects on the environment, including injury to 
the applicator."89 If the Administrator classifies a pesticide for 
restricted use because of its effects on the environment (as distinct 
from on the applicator) it may be applied for any use to which the 
classification applies "only by or under the direct supervision of 
a certified applicator, or subject to such other restrictions as 

· ·the ·Administrator ·may provide by regulation. 1190 This provision would 
authorize the Administrator to promulgate regulations -- after affor
ding those affected with an opportunity to comment -- requiring that 
the application of a restricted-use pesticides would require payment 
of charges which would discourage its use.91 

87
Section 3(c)(S). 

88section 3(d)(l)(A)• A general use pesticide is one which, "when 

applied in accordance with its directions for use, warnings and 


· cautions and for the use for which it is registered, or for one or 

more of such uses, or in accordance with a widespread and commonly 

recognized practice, will not generally cause unreasonable adverse 

effects on the environment." Section 3(d)(l)(B). 

89section 3(d)(l)(C). The term "unreasonable adverse effects on 

the environment" means any unreasonable risk to man or the environ

ment, taking into account the economic, social,. and environmental 

cost and benefits of the use. Section 2(bb). 

90


Section 3(d)(l)(C)(ii) (emphasis added). 
91aep. No. 838, 92nd Congress, 2d Session, 20-22 (1972); H.R. Rep. 
No. 511, 92nd Congress, 2d Session, 13 (1971). These reports indi
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Al General provisions 	~ Section 25(a) authorizes the Administrator to
ntion "prescribe regulations to carry out the provisions of this .Act. Suchal regulations shall take into account the difference in concept and 

usage between various classes of pesticides." This section reinforces 
the Administrator's authority to adopt regul~tions imposing disincen

Lres tives charges on the use of restricted-use pesticides .·
:ide Experimental use permits Section 5 of the Act authorizes the 

Administrator to issue experimental use permits for a pesticide if 
the applicant needs the information about it necessary to register

rs 	 it. Use of a pesticide under such a permit is "subject to such terms 
and conditions" as the Administrator may prescribe in the permit.92 

r This provision may authorize the Administrator to impose a condition 
lcted on the experimental use of a pesticide that the applicant pay charges. 
~e 

Extent of Pre-emption -- Section 24(a) of the Act authorizes states 
to "regulate the sale or use of any pesticide or device in the State, 
but only if and to the extent the regulation does not permit any 
sale or use prohibited by this Act." This provision does not pre-empt

0 	 states from adopting disincentives applicable to pesticides classified 
either for general use or for restricted use under federal registration.

::t 

Conclusion -- The Administrator may adopt regulations providing for 
disincentives on the use of restricted-use pesticides and may 
condition experimental use permits upon the payment of disincentive

.d charges. The states are not pre-empted from adopting disincentives·- for any federally registered pesticide. 

cate Congress intended, among other things, to authorize the Adminis

trator to limit quantity, frequency and geographical area of restricted

use pesticide applications. Congress did not intend that the Ad

ministrator use this provision to impose a restriction that a restricted

use pesticide could only be used if a permit were obtained prior to 

each application. "The Committee wishes to emphasize, however, 

the language contained in this paragraph authorizing the Administrator 

to impose alternative restrictions does not constitute open-ended 

authorization for the Administrator." Senate Rep. No . 838, at 21. 

Whether the Committee would consider imposing disincentives under 

this authority as going too far cannot be predicted, since the subject 

was not considered. But the language of the provision is broad 

enough to support such action. 

92 


. Section S(c). 
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Marine ·Ptotection, Research 2 and Sanctuaries ·Act of 1972 

Statutory Provisions -- Section 102(a) of the Marine Protection, Re
search, and Sanctuaries Act of 197393 .authorizes the Administrator of 
the Environmental Protection Agency to issue permits for the transpor
tation of matter of any kind94 for the purpose of dumping into ocean 
waters95 or for the dumping of matter of any kind into the territorial 
sea of the U.S. or a zone contiguous to that sea extending twelve miles 
seaward from the baseline from which the breadth of the territorial 
sea is measured. In order· to issue a permit the Administrator must 
determine "that such dumping will not unreasonably degrade or endanger 
human health, welfare, or amenities, or the marine environment, 
ecological systems , or economic potentialities."96 

Section 104(a) requires that these permits shall include97 "such other 
matters as the Admin.istrator• •• deems appropriate." This section 
may authorize imposing the payment of disincentives to discourage 
dumping of toxic or any othe·r matter as a condition of a permit, if 
the Administrator deemed it appropriate. 

Section 108 provides that "[i]n carrying out the responsibilities 
and authority conferred by this title, the Administrator••• [is] 
authorized to issue such regulations as ••• [he] may deem appropriate." 
This section would authorize the Administrator t o issue regulations 

_adopting disincentives for dumping matter into the oceans if the 
Administrator deemed it appropriate. 

93 
Pub. L. No. 92-532; 86 Stat. 1052; 33 U.S . C. §1401. 

94Except radiological, chemical and biological warfare agents and 
high-level radioactive wastes, transportation and dumping of which 
is prohibited by section 101, and dredged material, the dumping of 
which is regulated by the Secretary of the Army in accordance with 
section 103. 
959cean waters means. "those waters of the open seas lying seaward 
of the baseline from which the territorial sea is measured, as pro
vided for in the Convention on the Territorial Sea and the Con
tiguous Zone." Pub . L. No. 92-532, section 3(b). 
96 .

Id. , section 10.2(a). 

97In addition to designations of the type of material to be trans

ported for dumping or dumped, the amotmt authorized to be trans

ported for dumping or dmnped, the location where such dumping will 

occur, the lengtn· of time for which the permit is valid, and any 

provisions necessary for monitoring or surveillance of the dumping. 
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1 

Section 106(d) provides that "no State shall adopt or enforce any · 
rule or regulation rel ating to any activity regulated by this title." 

~- This pre~empts any 	state initiatives for regulating ocean dumping,~ of 
by disincentives or otherwise.98:por

:an 
Conclusion -- The Administrator may impose disincentives on oceanrial 
dumping as conditions to permits or by promulgating regulat:i,onsmiles 
if he deems the disincentives appropriate. States are PFe- empted 

t from regulating ocean dumping in any way.99 
nger 

Solid Waste Disposal Act 

The Solid Waste Disposal Act, as amended by the Resource Recovery 
:her 	 Act of 1970,100 limits the Environmental Protection Agency to pro

viding information, technical assistance and grants to aid the states 
in developing solid waste management practices. There are no pro
visions of the Act which would authorize the Administrator to adopt 
disincentives, although section 205 does require the Agency to prepare 
reports to Congress on ·"reco1I111ended•••disincentives to accelerate 
the reclamation or recycling of materials from solid wastes, with 

" 
98A state may, however, propose criteria relating to ocean dumping 
in ·waters within its jurisdiction which the Administrator may 
adopt, after notice and an opportunity for hearing, if he determines 
they are not inconsistent with the purposes of the ocean dumping 
title. 
99rt should be added that section 104(b) of the Act authorizes the 
Administrator to prescribe fees for permits. These fees are limited 
by that section to fees for "processing" the permits. The section 
would not authorize fees similar to royalties for oil produced from 
outer continental shel f lands or "yearly dumping fees" based on the 
difference between the cost of ocean dumping and the cost of an 
alternative means of waste disposal in order to offset the economic 
advantage gained by ocean dumping enterprises over those who do not 
have that waste disposal option. Both of these suggestions were 
made by James L. Collins, Regional Hearing Officer, EPA Region VI, in 
his discussion of the hearing December 13, 1973, on the application 
of the GAF Corporation, pages 5 and 7. The discussion is attached 
to a February 8, 1974 memo from Co1lins to Regional Administrator 
Arthur w. Busch. 
10042 u.s.c. §3251. 
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special emphasis on motor vehicle hulks. 11101 The Act's provisions do 
not pre-empt state initiatives to adopt disincentives,lOZ which are 
discussed in section V. 

The Noise Control Act of 1972 

Statutory Provisions~ Section 6(a)(l) of the Noise Control Act of 
1972103 requires the Administrator of the Environmental Protection 
Agency to publish proposed regulations governing noise emissions of 
products (other than aircraft) identified in accordance with section 

101section 205(a)(5). The special emphasis on motor vehicle hulks 
may be attributed to Senators Javits and Gurney (see s. Rep. No. 
91-1034, 9lst Congress, 2d Session (1970) at 39) .- 

Senator Javits had wanted to propose an amendment to the Resource 
Recovery Act, and missed his opportunity due to a parlimentary 
snafu, but his idea was included in the record of that legislation's 
Senate floor debate. Senator Javits' proposed Title IV called for 
the creation of a motor vehicle disposal fee to be· paid by every 
car manufacturer- for each vehicle it sold, and by each registered 
owner for each pre-existing vehicle. Monies collected would be 
deposited in a revolving fund called the Motor Vehicle Disposal Fund. 
Processors of junked cars would be licensed, in order to guarantee 
that they had available suitable machinery to process vehicle hulks 
into established grades of scrap. Upon surrendeirng a vehicle to 
such a licensed wrecker, the owner would receive a certificate 
proving that the car was properly disposed of, and entitling him to 
a disposal payment equal to the disposal fee. It would be illegal to 
avoid paying the fee, to manufacture a car which did not carry a fee
paid plaque, or to manufacture or furnish counterfeit plaques. Criminal 
and civil penalties were provided. 

While the Javits ptoposal was not incorporated into th~ Resource Recovery 
Act nor has it been independently adopted since, his legislative 

staff suggests that it will be reintroduced in the 94th Congress. 
102 

Section 202(a)(6)provides that "the Congress finds ••• the collection 
and disposal of solid waste should continue to be primarily the function 
of State, regional and local agencies ••• " 

See a.lso, American Can Company v. Oregon Liquor Control Commission, 
Oregon Court of Appeals, December 17, 1973, 4 ELR 20218 at 20221. 

3
l0 Pub. L. No. 92-574; 86 Stat. 1234. 
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5(b) as "major sources of noise." He is required to propose such 
regulations for such products if they are construction equipment, 
transportation equipment (including recreational vehicles and related 
equipment), motors or engines (including any equipment of which a 
motor or engine is an integral part), or electrical or electronic 
equipment, and if noise emission standards are, iri his judgment, 
feasible. To date the Administrator has identified two products - 
medium and heavy duty trucks with a gross vehicle weight of more than 
10,000 pounds and portable air compressors rated above 75 cubic feet 
per minute -- as major sources of noise under section S(b),104 although 
proposed regulations governing their noise emissions have not been 
issued. Section 6(b) provides that the Administrator may publish 
proposed regulations for any product for which he is not required 
to publish them under section 6(a)(l) if, in his judgment, noise 
emission standards are feasible and the regulations are required 
for protecting public health and welfare. After the effective date 
of regulations published under these subsections the manufacturer 
of each new product to which such regulation applies shall warrant 
to an ultimate purchaser that the product is designed , built and 
equipped so as to conform at the time of sale with the regulations. 

Both section 6(a) and 6(b) call for regulations "meeting the require
ments of subsection (c)." These requirements are (1) that the regula
tion "shall include a noise emission standard which shall set 
limits on noise emissions from such product and shall be a standard 
which in the Administrator's judgment, based on criteria published 
under section 5,105 is requisite to protect .the public health and 
welfare, taking into account the magnitude and conditions of use of 
such product (alone or in combination with other noise sources), the 
degree of noise reduction achievable through the application of the 
best available technology, and the cost of compliance , " and (2) 
that a noise emission standard shall be a performance standard. 
In addition the regulations may contain testing procedures necessary 
t o assure compliance with the emission standard and may contain 
provisions respecting instructions of the manufacturer for the 
maintenance, use, or repair of the product. 

104 
39 Fed. Reg. 22297, June 21, 1974. 

105
section S(a)(l) requires the Administrator to develop and publish 

criteria with respect to noise which shall reflect the scientific 
knowledge most useful in indicating the kind and extent of all identi 
fiable effects on the public health or welfare which may be expected 
f rom differing qualities and quantities of noise. 
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Read together these p~ovisions of section 6 do not authorize the 
Administrator to promulgate regulations adopting disincentives, such 
as charges on the decibel rating of each product. To "meet the 
requirements of subsection (c)" the regulations need only set a 
performance standard, 'for noise emissions from a product. In addition 
subsection (c) specifies two other kinds of requirements which may 
be imposed - testing procedures and instructions concerning maintenance 
and use. By ending the list here, Congress implicitly excluded 
authority for the Administrator to issue regulations which would 
go further. 

Sections 17(a) and 18(a) respectively authorize the Administrator of 
the Environmental Protection Agency to promulgate noise emission 
regulations for "surface carriers engaged in interstate commerce 
by railroad" and for "motor carriers engaged in interstate commerce." 
These regulations "shall include noise emission standards setting 
such limits on noise emissions •••which reflect the degree of noise 
reduction achievable through the application of the best available 
technology, taking into account the cost of compliance." The 
Secretary of Transportation has the authority to promulgate regula
tions to insure compliance with the Administrator's standards. 

The Administrator's authority is not limited to setting the stand
ards. The language in sections 17(a) and 18(a) .differs from that 
in section 6. In these sections the Administrator is required to 
"include" noise emission standards in his regulations but nothing is 
provided concerning what he may include in addition. And both sections 
17(a)(l) and 18 (a)(l) provide that these regulations "shall be in 
addition to any regulations that may be proposed under section 6." 
These provis ions, read together, might authorize the Administrator 
to adopt regulations imposing disincentives to discourage noise 
emiss i ons from interstate rail and motor carriers. Sections 17 and 
18 require the Administrator to confer with .the Secretary of 
Transportation before promulgating any regulations "to assure appropriate 
consideration for safety and technological availability. "106 

Extent ' of pre-emption -- Sections 17 and 18 provide for complete 
federal pre-emption of regulatory control of noise emissions from 
surface carriers engaged in interstate commerce by railroad and from · 
motor carrie rs engaged in interstate commerce, after the effective 
date of adequate federal standa~ds. A narrow exception is carved 
for state and local regulations which the Administrator determines 
to be necessitated by special local conditions and not in conflict 
with relevant federal regulations. Likewise, the authority of the 

106
Section 17(a)(3), and section 18(a)(3). 
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state and local governments to establish noise emission performance 
standards enforceable against the manufacturer for the manufacture 
of any product governed by federal standards after the ef~ective 
date of an applicable federal standard is precluded. Thereafter, 
Section 6(e)(2) provides that state limitations may only reach to the 
mode and manner of using these products: "Subject to sections 17 
and 18, nothing in this section precludes or denies the right of 
any State or political subdivision thereof to establish and enforce 
controls on environmental noise (or one or more sources thereof) 
through the licensing, regulation, or restriction of the use, 
operation, or movement of arry product or combination of products." 
The language subordinating section 6(e)(2) to sections 17 and 18 
serves to limit the states' power to regulate noise associated with 
use to products other than surface carriers engaged in interstate 
c;;-mmerce by railroad and motor· carriers engaged in interstate commerce. 
As indicated above, there is total pre-emption as to those two 
modes of interstate commerce, and the states generally may not even 
regulate use without the Administrator's approval. 

In addition, the Supreme Court has recently held in City of Burbank 
v. Lockheed Air Terminal, Inc.107 that a locality is pre- empted from 
exercising its police powers to impose curfews on flights into an 
airport not owned by it. Most airports at which federally- regulated 
aircraft land are owned by states or their subdivisions, however, 
and as owners they may regulate the use of their airports on the 
basis of noise considerations.108 

Conclusion ~ The Administrator does not have authority under section 
6 of the Noise Control Act of 1972 to adopt regulations imposing 
disincentives on products which are major sources of noise but may 
adopt regulations under sections 17 and 18 imposing disincentives 
to control noise from interstate rail and motor carriers. States 
are not pre-empted from adopting disincentives applicable to ~ 
of new products covered by federal noise emission limits, but as to 
rail or motor carriers or their components, states may adopt use 
limitations and disincentives only if the Administrator de termines 
'spe·cial local circumstances' warrant their ,approval. States or 
their subdivisions may impose disincentives on the· noise from flights 
into airports they own. 

107 

411 u.s. 624 (1973). 


108 

American Airlines v. Town of Hempstead, 272 F. Supp. 226 (E.D. 


N·.Y. 1967); S. Rep. No. 90-1353, 90th Congress, 2d Session (1968) at 

6-7 City of Burbank v. Lockheed Air Terminal, 411 U. S. 624, note 

14 (1973). 
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Reorganization Plan No. 3 

Section 6 of Reorganization Plan No. 3 of 1970 authorizes the Environ
mental Protection Agency to establish generally applicable environmental 
standards for the protection of the general environment against radio
active material, i.e. , limits on radiation exposures or levels, or 
on concentrations or quantities of radioactive material in the 
general environment outside the boundaries of locations under the 
control of persons possessing or using radioactive material. Res
ponsibility for the implementation of these radiati9~ standards 
remains with the Atomic Energy Commission , however . iu9 The Agency 
has no authority to adopt disincentives for controlling radiation. 
This control is vested with the Atomic Energy Commission and state 
authority to impose standards stricter than the AEC ' s is pre-empted 
by the Atomic Energy Act.110 Because EPA has no implementation and 
enforcement responsibilities in the radiation field, the use of 
economic disincentives to promote compliance with EPA-established 
radiation standards will not be discussed here. 

109 see EPA's annomicement of intention to issue standards for normal 
operations of activities in the uranium fuel cycle, May 19, 1974, 
39 Fed . Reg. 16906. 
110 

Northern States Power Co. v. Minnesota, 405 U. S. 1035 (1972), 
affirming 447 F.2d 1143 (8th Cit. 1971) . 
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SECTION V 

STATE AND LOCAL DISINCENTIVE INITIATIVES 

INTRODUCTION 

State and local governments have considered several bills providing 
for disincentives in various environmental fields and have enacted 
a few . As discussed in section IV ab~ve, the legal issues raised by 
these initiatives usually involve questions whether the police or 
taxing powers to adopt disincentives (1) have been pre-empted by 
federal laws or (2) have been exercised constitutionally. 

These questions have so far been predominantly resolved in support 
of the disincentives which the courts have been asked to consider. 
This section describes several representative measures -- the ''bottle 
laws" of Oregon and Vermont, the nicotine and tar tax of New York 
City, the tax on plastic containers of New York City, and Vermont's 
tax on capital gains from speculation in land -- and how the courts 
have analyzed these measures. 

BOTTLE LAWS 

Oregon 

Oregon's bottle lawl took effect October 1, 1972 .. It governs sales of 
"beer or other malt beverages and mineral waters , soda water and 
similar carbonated soft drinks."2 Its aim is to reduce solid waste 
and promote resource conservation. Under the law the amount of a 
bottle deposit is added to the beverage price at the time of sale; 
this increase in price is refunded to the consumer when bottles are 
returned to the retailer or to a reclamation center. In this way 
Oregon's 19 71 law "makes bottles • • • too valuable to heap on the 
countryside. 113 

The bill states that "every beverage container sold or offered for sale 
in this state shall have a refund value of not less than five cents,"4 
except beverage containers certified by the Oregon Liquor Control Com
mission. Certified bottles carry a mandatory deposit of two cents, 

1 oregon Revised Statutes [hereinafter cited as ORS], §§459.810-459.992. 
2oRS §459 . 810(1). 
3Environmental Action Bulletin, Washington, D.C . , Ma~ch 24, 1973, P• 8. 
4oRS §459.820(1) (emphasis added). 
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the minimum deposit value any marketed beverage container subject to 
the law may have. By definition a certified beverage container is 
"reusable • •• by more than one manufacturer;"5 certification is 
designed "to promote the use in this state of reusable beverage 
containers of uniform design, and to facilitate the return of con
tainers to manufacturers for reuse as a beverage container. 116 
Bottle uniformity is promoted so as to ease retailers' sorting and 
storage tasks and to promote fungibility of the bottle supply. 
A beverage container may not be certified: 

if by reason of its shape or design, or by reason of words or 
symbols permanently inscribed thereon, whether by engraving, 
embossing, painting or other permanent method, it is reusable 
as a beverage container in the ordinary course of busine8s only 
by a manufacturer of a beverage sold under a specific brand 
name. 7 

Thus , those beverage companies unwilling to relinquish outstanding 
trademarks and the resultant sales benefits they might confer are 
forced to post a higher refund. ~ of at least five cents -- which 
adds eighteen cents to the price of a six-pack of beverages , and 
which may discourage consumers from buying such a comparatively 
expensive product. 

All empty bottles and cans are worth money, whether found on a high
way or purchased at a store. Dealers must accept any type bottle 
they sell, regardless of whether or not a consumer purchased a 
particular container at that store , thus facilitating beverage 
container return. Not only must a retailer accept empty beverage 
containers from a consumer if he sells that beverage, but a distri 
butor must accept all containers from a retailer providing they are 
the kind, size and brand sold by him. 

Also, the law bans "any metal beverage container so designed and 
constructed that a part of the containe~ is detachable in opening 

118the container without the aid of a CCU). opener.

Legality o~ the Law -- In February 1974 the Oregon Supreme Court 
affirmed the December 17, 1973, opinion of the Oregon Court of 
Appeals which sustained the Oregon law against challenges that it 

5
oRS §459.860(2)(a). 

6oRS §459 . 860(1). 
7oRS §459.860(3). 
8oRS §459 . 860(1). 
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to 	 (1) placed undue burdens on interstate commerce, (2) violated the 

due process clause of the Fourteenth Amendment (3) violated the plain

tiffs' right to equal protection of the law, and (4) violated pro

visions of the Oregon State constitution. Plantiff canners and 

brewers have decided not to appeal that decision to the u.s·. Supreme 

Court. Because the Court of Appeals opinio~ thoroughly analyzes 

the effects of the Oregon law and the legal issues involved, and 

because the opinion was relied on in upholding Vermont's mandatory 

deposit law, it is reproduced in full as Appendix E. In swmnary 

the principal points are: 


1. The federal 	Solid Waste Disposal Act places the responsibility 
.ly for solid waste control with state and local governments rather than 

pre-empting the field. 

2. U.S. Supreme Court cases invalidating state intrusions on the 
free flow of instrumentalities of commerce are inapplicable because 
this law regulates goods in commerce, not the means for conveying them. 

3. The purpose of the Oregon law was not to protect economic inter
ests of Oregon to the detriment of those in other states, therefore 
cases weighing the extent to which state interests may interfere 
with interstate commerce by such protectionist legislation are inapposite. 

4. The legislature judged that the benefits to the public from the 
law outweighed the detriments to the beverage industry and the courts 
will not review that judgment to assure "substantive" due process. 

5. The law is reasonably calculated to achieve legitimate state 
objectives tmder the police power. The fact that other containers 
may also cause litter does not mean plaintiffs have been denied 
equal protection of the law: "It is no requirement of equal protection 
that all evils of the same genus be eradicated or none at all." 

Effect of the Law on Litter, Prices ~ Section 11 of the law requires 
that a study be conducted of the act's operation, including an 
analysis of its economic impact "on persons •••who engage in the non
alcoholic beverage manufacturing business" and on all others who 
must comply with the act.9 The rate of the reduction of bottle and 
can litter is to be studied, along with enforcement costs.10 A pre
liminary, six month progress report notes that the bottle container 
component of roadside litter along Oregon's highways has been reduced 
by 50-70 per cent.11 By some estimates bottle litter was reduced 90 

9
Oregon Laws of 1971 (tmcodified bill), chap. 745, §11(1) . 

10oregon Laws of 1971 (uncodified bill), chap. 745, §ll(l)(d). 
11

Environmental Action Bulletin, supra, note 3, p. 2. 
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per cent one year after the date of implementation of the bill. 12 

While beverage manufacturers are wont to make a connection between 
the increased demand for soft drinks since the end of the 1950's 
and the switch to the no-deposit-no-return bo~tle, no documentation 
presently exists which substantiates this claim. Oregon soft drink 
sales have increased since the enactment of the bottle bill; whether 
this is attributable to the bottle bill is not known. Canners have 
suffered to a much greater degree than bottlers. One canning company, 
Emerald Canning Company, owned by the Coca Cola Company, recently 
closed down. Canned beverage sales have dropped from 25 per cent of 
all sales to less than 5 per cent.13 Before the effective date of 
the bill, 35-40 per cent of all beer sales were in cans; canned beer 
sales have now fallen to less than 5 per cent of all beer business.14 

Prior to the bottle bill, about half of Oregon's beverages were 
packaged in returnable bottles. Handling costs to retailers were 
estimated at between 15 and 25 cents per case.15 Soft drink prices 
in Oregon tend to be less than those in Washington where returnable 
bottles are not as prevalent; canned soft drink prices vary from 21 
to 23 per cent more per ounce than beverages purchased in Oregon's 
returnable bottles.16 

Beer prices have had a more unusual history. A series of price in
creas.es have raised beer prices a total of 15 cents per sixpack. But 
retailers have not credited the price rise to increased handling 
caused by the bottle bill.17 Apparently beer price increases are 
the result of cost pressures on other products which retailers could 
not readily pass on to consumers; instead prices were raised on beer. 

Vermont 

In order to reduce litter, Vermont's bottle law provided for a 
levy of four mills per beverage container fro~ July 1, 1972 to July 
1, 1973, payable by manufacturers or distributors of containers to 
the Commissioner of Taxes.18 Up to the first $1 million of this tax 

12 
Don Waggoner, "Oregon's 'Bottle Bill' One Year Later," Oregon 

Environmental Council, October 4, 1973, at 1. 
13rd., at 12. 
14rd., at 13. 
15

rd., at 11. 
16Id., at 9 . 
17

Id., at 10-11. 
1810 v.s.A. 1522 . 
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was to be distributed to towns on a per capita basis for use by them 
in operating or maintaining sanitary landfills.19 

In lieu of this tax -- and on a mandatory basis after July 1. 1973, 
except for wine and liquor containers, as to which the tax continued 
manufacturers or distributors were to require a deposit of not less 
than five cents per container to be paid by the consumer and refunded 
to him upon return of the empty container.20 Container was defined 
to exclude biodegradable containers.21 Beverage was defined to include 
beer, malt beverages, mineral waters, soda water, soft drinks, and 
wines,22 a definition which the Atto~ey General was asked to clarify. 23 

The law requires that each container sold or intended for distribution 
in Vermont be labeled with a statement of the amount of the deposit 
and the name of the state.24 It also requires that retailers "must 
be reimbursed [for handling costs] ••• by the manufacturer or dis
tributor in an amot.m.t directly proportional to the quantity of 
beverage containers redeemed."25 Vermont's Environmental Protection 
Regulation 10-1523.7 implements this requirement by providing that: 

A retailer required to collect and reft.m.d deposits of con
sumers , and to redeem containers upon which deposits are 
required, shall be reimbursed by the manufacturer or 
distributor of such beverage containers in the amount of 20 
per cent of the amount of such deposit returned to the con
sumer. 

19 
10 v.s.A. 1524(1). 

2010 v . s.A. 1523(a). 
2110 V.S.A. 1521(3). The full definition reads: 

Container means the individual, separate, bottle, can, jar 
or carton composed of glass, metal, paper, plastic or any 
combination of those materials containing a consumer product. 
This definition shall .not include containers made of biodegrad
able material. 

2210 v.s.~. 1521(1) . The full definition reads: 
Beverage means beer or other malt beverages and mineral waters, 
soda water and similar soft drinks in liquid form and inten
ded for human consumption, whether or not carbonated, but does 
not include uncarbonated water, soups, fluid milk products, 
unadulterated, natural, reconstituted or frozen fruit, vege
table or meat juices, or liquids intended for medicinal purposes 
only. The term beverage also includes spirituous liquors and 
vinous beverages as defined in section 2 of Title 7. 

23
Opinion Number 88 of the Office of the Attorney General, May 2, 1973. 

2410 v.s.A. 1523(b)(l) . 
2510 v.s.A. 1523(b)(2). 
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Alternatively, the manufacturer or distributor may establish state
approved redemption centers for his containers, at least one in each 
town, where the deposit fee may be returned to consumers.26 

Legality of the Law -- Both beverage distributors27 and retail grocers 
filed suits challenging the constitutionality of the law. Th~ grocers' 
case, Francis Speno et al. v. Kimberly Cheney, et al.,28 was decided 
on April 1, 1974, by the Addison County Court, the trial court. 
Judge Larrow deemed "the element of time ••• of more importance 
than the drafting and filing of a lengthy opinion. "29 In a brief 
opinion he held that Vermont's law did not violate the Commerce 
Clause, the Due Process Clause or the Equal Protection Clause. He 
cited the Oregon litigation30 for all three propositions as well as 
U.S. Supreme Court opinions relied on in the Oregon opinion.31 

Effects of the Law -- Revenues from the litter levy from July 1, 
1972 to July 1, 1973, were just over $800,000.32 It is anticipated 
that $40,000 will be generated in fiscal ~ear 1973-74 from the con
tinuing levy on liquor and wine bottles.3 

In June 1973 there were large inventories of products on which the 
container levy had already been paid. In order to assist the transi
tion from the levy to the deposit system, the Agency of Environmental 
Conservation's implementing regulations postponed the effective date 

26Id. 
27wark Bros •• Inc., et al. v. Martin L. Johnson. et al., Chitenden 
County Court, Docket No. C449-73Cnc, filed August 24, 1973. 
28Addison County Court, Docket No . C4-74Ac. 
29Id., Conclusions, issued April 1, 1974, at 1. 
30American Can Co. v. Oregon Liguor Control Commission, Oregon Court 
of Appeals, December 17, 1973, 4 ELR 20218, affirmed without opinion 
by Oregon Supreme Court, February 1974. 
31Judge ~arrow cited Ferguson v. Skrupa, 372 U.S. 726 (1973), in 
support of his holding that the Vermont statute did not violate the 
due process clause of the Fourteenth Amendment. He cited Williamson 
v. Lee Optical Co . , 348 U.S. 483 (1955), in support of his holding 

that the law did not violate the Equal Protection Clause of the 

Fourteenth Amendment . 

32"Report to Governor Thomas P. Salmon from the Highway Litter Evalu

ation Committee , " December 1973, 32 . 

33rd. 
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of the deposit and labeling requirements tmtil September 1, 1973.34 

The deposit system has thus not been in effect long enough for 
definite conclusions about its effects. Comparative data about amounts 
of litter are unavailable,35 although the general impression is of 
less littered roadways.36 Soft drink bottlers have been prompted 
by the law and increasing costs of the materials for their products 
to reintroduce reusable containers.37 Beer distributors have not done 
so, however, and have generally simply taken the returned containers 
to the dump.38 The beer distributors sometimes placed the deposit 
label on container bottoms.39 They also have retained the price 
increase instituted when the levy became effective, thus increasing 
their profits. As explained to the Senate Committee on Commerce 
on May 6, 1974 by Donald Webster, Director of Environmental Pro
tection in Vermont: 

Price adjustments made by distributors followed this pattern. 
An increase in retail price of 36 to 48 cents per case was 
placed on merchandise, ostensibly to defray increased costs 
and handling fees. Additionally, the full cost of deposit 
and retail handling was billed to the retailers at delivery 
so that any breakage would accrue to the distributors. 

This system works this way: 
36 to 48 cent per case general increase 

$1. 20 pre-collected deposit 
24 cents pre-collected handling fee 

$1.80 to $1.92 increase at purchase 
The industry, by their own admission, expected a container re

turn of approximately 80%. This would indicate an expected yield 

34 
"The Vermont Beverage Container Law," Statement of Donald W. Web

ster, Director of Environmental Protection, Agency of Environmental 
Conservation, State of Vermont, May 6, 1974, to the Committee on 
Commerce, 4. 
3511Report to the Governor from the Highway Litter Evaluation Committee," 

supra, note 32, 12. 

36
statement of Donald W. Webster, supra, note 34, at 11; Catharine 
Bothwell, "Vermont: The Verdict's Not In," in Environmental Action, 
November 10, 1973, 6. 
37statement of Donald W. Webster, supra, note 34 at 5. 
38

Id., Bothwell, supra, note 36 at 6. 
39 	 . 

Statement of Donald W. Webster, supra, note 34, at 5. 
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as follows: 
General increase $. 36 to $ . 48 
Deposit net z $ . 24 
Handlin fee net . 048 
Total Breakage (per case) - $. 648 to . 768 

Add lo this the four ·mill Litter Levy· formerl y paid to the State 
($.096) and the total expected differential is $. 744 to $.864 
per case. 

It is interesting to note that while the soft drink industry 
likewise kept the former Litter Levy in their price structure, 
and added the Container Deposit as a direct billing, there was 
no general increase added, nor was the handling fee "front
ended/' they preferring to wait upon experience. (The soda 
bottlers , incidentally , were expecting, and hoping for, a higher 
rate of return for more economic utilization of refillables. 
In point of fact , container return in the soda industry is 
running about 90%, with a high month of 94%.)40 

It was the grocers who were the most directly affected by the deposit 
system and who reacted most vigorously against it, both via public 
campaigns for the law's repeal and private harrassment of customers 
seeking deposit refunds . 41 Grocers (and distributors) near borders 
were most noticeably affected.42 

There are reported declines in sales of soft drinks and malt beverages 
in Vermont which are attributed by brewers to the deposit system. 
Other factors also played a role, however , including adverse weather 
and fuel shortages which depressed tourism and thus beverage sales.43 
Some retailers -- including Vermont's largest soft drink distributor 
are returning to previous sales levels or exceeding them. 44 

CITY OF NEW YORK NICOTINE AND TAR TAX 

Pursuant to a state enabling act45 the City of New York adopted a 
local law effective July 1 , 1971,~6 which imposed, in addition to 

40
Id. , at 6-7 . 

4
1rd", at 8. 

42Id.; "Report to the Governor from the Highway Litter Evaluation 
Committee," supra, note 32, Conclusion No. 12, 4. 
43

Statement of Donald W. Webster, supra, not e 34, at 9-10 . 
44Id., at 9 . 
45Chapter 394 , Laws of New York, 1971 Regular Session. 
46Local Law 1971, No . 34 , June 30, 1971, codified as section D46-2. 0 
and section D46-8.0, Administrative Code, the City of New York. 
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basic cigarette tax of two cents for each ten cigarettes or fraction 
thereof, an 11 additional tax at the following rates: 1. One and one
half cents for each ten cigarettes where either their tar content 
exceeds sev~nteen milligrams per cigarette or their nicotine content 
exceeds one and one-tenth milligrams per cigarette; 2. Two cents for 

tate each ten cigarettes where their tar content exceeds seventeen miligrams 
4 per cigarette and their nicotine content exceeds one and one-tenth 

milligrams per cigarette." 
ry 
e, Despite the absence of illuminating floor debate from the Journals 
as of t!he New York State Senate and Assembly, it appears that the 

intention of the enabling act was to make relatively more expensive 
the smoking of cigarettes wi·th a high content of nicotine and tar, 

7ier 	 because of the threat to health which they constitute . Further, the 
local law stressed, "[i]t is intended that the ultimate incidence 
of and- l:f.ability for the tax shall be upon the consumer. 11 47 To 
achieve this, regulations were promulgated which required differentiated 
retail prices reflecting the higher tax on high nicotine and tar 

it 	 content, and giving notice to the consumer of the tax he has paid. 

Legality of the Law 

The enabling act and Local Law 34 were upheld as constitutional in a 
criminal case, People v . Cook.48 That · decision was affirmed without 

;es opinion at the first appeals level, and the decision of New York's 
highest court (the Court of Appeals) is awaited. 49 

3 	 The requirement for ·.a retail price differential was at issue in a 
second case. SO The Long Island Tobacco Company sought a preliminary 
injunction against enforcement of this provision. The City of New 
York moved to dismiss for failure to state a cause of action, and the 
New York Supreme Court (the state's trial level court) granted the 
motion, holding that the local law was proper and in conformity 
with the enabling act . 

The plaintiff, Long Island ·Tobacco Company, owned and operated 
vending machines and was arguably burdened more than other vendors 
because although the law called for a four cent per pack or three 
cent per pack increment on over-the-counter sales , regulations promul
gated by the City ' s Finance Administrator imposed a five cent per pack 

47
Section D46-2. Oa. 3. 


48

New York Law Journal , February 14, 1973, 19, col. 4. 

49Long Island Tobacco Co. 2 Inc. v. Lindsay, 343 N. Y. S. 2d 7S9 , 764 
(1973) . 
sord. 
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differential on cigarettes in vending machines.51 In the view of the 
Finance Administrator such a five cent increment was required by 
the fact that most vending machines cannot handle smaller than nickel 
price variances, and the alternative would be to exempt cigarette 
sales in vending machines, which are substantial. 

The taxation of cigarette sales by the City of New York was not 
novel; it had occurred under an enabling act adopted in 1952.52 The 
novel provisions were those pegging tax rates to nicotine and tar 
levels, and piggybacking them atop the basic cigarette tax rate. 
Further, it was novel to require retail prices which kept a fixed 
differential based upon nicotine and tar toxicity levels. The language 
of the local law and its enabling act defining these new taxes are 
identical, so that no question arose regarding whether the munici
pality was within the scope of state authorization. 

The key operative language of the local law specifically empowered the 
Finance Administrator to "provide by appropriate regulation for the 
maintenance of such differentials in wholesale and retail prices 
of cigarettes•••so as to reflect the amounts of tax attributable to 
the tar and nicotine content of cigarettes sold ••• In addition, 
he may consider the mode or method by which retail sales are effected 
and limit his regulations so as to affect any one or more or all of 
such modes or methods."53 

51
The regulations of the Finance Administrator amended Article 2-A of 

the regulations tm.der the Cigarette Tax Law (originally promulgated 
May 15, 1952) to provide: 

In furtherance of the purpose of the additional tax to direct 
attention to the cigarettes containing excessive tar and nico
tine and to thereby promote the health and welfare of the 
people of the City, the prices of all cigarettes subject to 
the additional tax, sold in the City by vendors other than 
manufacturers,. shall reflect a difference in price at least 
equivalent to the amount of the additional tax imposed, and 
such differences in price must be clearly marked in all price 
lists, bills, advertisements, catalogues or publications 
pertaining to the sal.e of such cigarettes. However, with res
pect to vending machine sales the prices of all cigarettes 
subject to the additional. taX regardless of the actual amount 
of such tax, may reflect a difference in price of at least 
five cents, and such differential shall be clearly indicated 
on all vending machines. 

Supra, note 49, at 762. 
52

Chapter 235, 1952 Laws of New York. 
53

section D46-8.0(ll) of the Administrative Code of New York. 
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Plaintiffs' contentions were that requiring the price differential 
(1) constituted an tm.lawful enactment beyond the scope of power given 
to the city by the enabling act; (2) represented a denial of due 
process of law because it would be possible for regulation achieving 
the same ends without placing such an onerou8 burden on these ven
dors; (3) the federal government has pre-empted regulation of the 
health concerns raised by smoking; and (4) imposition of a compulsory 
differential is not a regulatory methodology supported by the city's 
police power.54 

Justice Silverman, however, rejected each of these arguments. The 
enabling act speaks of bestowing upon the city all authority to 
impose cigarette taxes "which the legislature has or would have 
power and authority to impose •• •• 11 55 Requiring a tax reflecting 
price differential is based on the desire to prevent marketers from 
absorbing the tax cost in their general overhead, and general pro
visi ons prohibiting sellers from absorbing tax costs can be found in 
section 471(2) of the Tax Law of New York, and in section D46-2.0(3) 
of the Administrative Code of the City of New York, cigarette tax 
provisions which both predate the nicotine and tar tax. 

Further, Justice Silverman agreed with the City that use of a price 
differential to call public attention to the health hazards of 
smoking high nicotine and tar cigarettes was a proper exercise of 
the Eolice power tm.der New York's Mtmicipal Home Rule Law section 
10.5 Disposing of the pre-emption issue next, the Justice recited 
the cardinal rule that a judicial finding of federal pre-emption is 
unwarranted unless all state legislation in an area is clearly 
barred. No such Congressional policy was found here, even despite 
the fact that local regulation was in the realm of price lists and 
advertisements, and the federal law is specifically directed to 
advertising and promotion. 57 Finally, the Justice rejected plaintiff's 
arguments regarding machine vendors' special circumstances: 

54Long Island Tobacco Co., Inc. v. Lindsay, supra, note 49 at 762. 
55This language is quoted from the Preamble to Chapter 394 of the 
Laws of New York, 1971 Regular Session. 
56

Subdivision l(a)(ll) allows the city to enact ordinances for the 

protection and enhancement of its physical and visual environment. 

57The tobacco company argued that the City's ordinance was barred 

by section 5(b) uf the Federal Publ.ic Health Cigaret.te Smoking Act 

of 1969, 15 u.s.c.. §1334[b], which pre-empts any state or local 

regulation "[b] ased on smoking and health •••with respect to ·the 

advertising or promotion of any cigarette" bearing the warning 

required by that Act. 
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• •• the special vending machine provision appears to be an 
effort to help that industry meet the problems arising from 
the machine's apparent inability to handle transactions except 
in multiples of five cents; it permits one price differential 
of five cents instead of two different price differentials 
of three and four cents respectively.SB 

Holding the statute and regulations valid, the Justice dismissed the 
suit with prejudice to the plaintiffs, in order that an appeal might 
be taken. 

In the Appellate Division, First Department, Justice Silverman was 
tmanimously affirmed59 and no further appeal was taken. As the City 
of New York is the only municipality within the reach of the enabling 
act,60 no parallel local laws or regulations have been adopted, and 
there has been no further li~igation under New York City's provisions, 
which remain good law. 

Effects of the Law 

It is difficult to assess the net effect of the New York City nicotine 
and tar tax, which is now ending its third year of operation. 
William Drayton, in his exhaustive study of the economic and legal 
aspects of the nicotine and tar taxes, attempted such analysis when 
the law was but one year old: 

New York's experience seems to support this expectation [that 
cigarette consumers are sensitive to price]. An analysis of the 
tax receipts from the city's two cigarette taxes, the old four
cents-a-pack, flat-rate tax and the new tar and nicotine tax, 
suggests that there may have been a shift from taxed to 
exempt brands of approximately twelve to thirteen per cent of 
all cigarettes sold in the city. This estimate is especially 
encouraging as New York is a rather difficult test case : . 
Even before the incentive tax was imposed the city had one of 
the highest per pack cigarette taxes in the country and conse
quently a major smuggling problem. While this means that the 
incentive differentials had to be greater than elsewhere to 
have the same impact on the city's inflated prices, the fear 
of encouraging even more smuggling led officials to impose 

58
Long Island Co., Inc. v. Lindsay, supra, note 49 at 764. 

59
348 N.Y . S.2d 122. 

60Chapter 235 of the Laws of 1952 was re-entitled by chapter 369 of 
the Laws of 1959 to read "an act to enable any city of the state 
having a population of one million or more to adopt and amend local 
laws imposing certain specified types of taxes on cigarettes • • •• " 
New York City is the only city in New York with more than one million 
population. 
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smaller differentials of three and four cents. Although each 
retailer is required to post the amot.mt each brand is taxed 

~pt and why_, mos t retail prices in the ci~y do not reflect the 
ll tax's low rates. 

The twelve to thirteen per cent estimate of consumer switching 
could be wrong for three reasons. · 

:he First, it is possible that -the pretax distribution of brands 
;ht sold in New York was different from the national mix used in 

calculating the shift. If New York consumers were already 
purchasing more low tar and nicotine brands than the national 
average, the shift estimate would be too high. [The reason for 

ty this is that what is being compared is actual ,brand selections 
ing data for New York City after adoption of the act and a nationwide 
:i consumer preference average before the Act's adoption. To 
)nS, the extent that the national average failed to reflec t New 

Yorkers' preferences for low tar and nicotine cigarettes 
before the tax, this computation will overstate the shift 
to them after its adoption.] Unfortunately there is almost no 
evidence available on this point. 

:ine Second, if the period of analysis coincided with a national 
trend a:way from high tar and nicotine brands, the twelve to 
thirteen per cent figure would also be overstating the impact 
of the tax. However, this was almost certainly not the case. 
The average tar and nicotine consumed nationally during the 

at period did not decrease, it increased. Thus, t.mless New York's 
the consumption was shifting against national trends for reasons 
r- other than the tax, the estimate seems to err on the side of 

being conservative, if it errs at all. . 
Third, New York's significant level of smuggling , about thir 

teen per cent of all cigarette sales in the city, may distort 
the calculations . Smugglers may prefer to sell high tar and 
nicotine brands because of the greater tax-untaxed differential. 
If they were able to manipulate their market, this would create 
an exaggerated impression of shifting to untaxed brands in 
measurements based only on cigarettes actually taxed. But 
this seems limited. .There was only about a two per cent in
crease in the volume of both smuggling and avoidance attributable 
to the tax over its first ten months . Moreover , the smugglers 
probably have supplied whatever brands their customers demand. 
Finally, the smugglers' response to the tax actually seems 
quite different; they are reported to be charging higher 
prices for brands subject to the tax. Thus , the impact of the 
tax's incentives seems not to be lost even on those who do not 
legal ly pay it. 

Whi le the twelve to thirteen per . cent estimate amy require some 
modif ications, the revenue figures do suggest that the tar and 
nicot ine tax has had at least some of the public health impact 
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intended. 61 

To evaluate the effectiveness of New York City's nicotine and tar 
tax as an economic disincentive charge requires isolating the monetary 
impact of the price differential from the notice impact of govern
ment action telling the consumer that two levels of medical risk 
exist, and from the anti-smoking campaign on television and in the 
print media. Drayton is aware of no published study attempting to do 
this in the two years since his article appeared. The Ways and Means 
Committee of the New York State Assembly apparently has conducted a 
staff study of the nicotine and tar tax, but Drayton asserts that it 
has been held back from him and from others for political reasons ! 
The New York legislature has not, however, adopted additional enabling 
acts opening such taxation up to smaller cities or to the counties. 

CITY OF NEW YORK TAX ON PLASTIC CONTAINERS 

Pursuant to a state enabling law62 the City of New York adopted a 
local law63 which imposed a tax upon every sale of a plastic 
container at the rate of two cents for each container sold••• • 1164 
The local tax law further permitted a credit of one cent .per con
tainer if "manufactured with a minimum of thirty per cent of recycled 
material. 1165 The Society of the Plastics Industry promptly commenced 
legal action to have the law declared unconstitutional, and moved 
for a t.emporary injunction against enforcement pending judgment. 
Such preliminary relief was denied, however, as the matter could be 
brought to trial before any tax liability would accrue.66 

The trial was held in the New York Supreme Court (the trial level 
court) in and for New York Cotmty, Justice Streit presiding. The 

61 
6281 ~~Journal 1487. . 

Chapter 399, Laws of New York, 1971:-, entitled "An Act to Amend Tax 
Law, by Adding Thereto Provisions Enabling Any City with a Population 
of One Miilion or More to Impose Taxes to Promote Recycling of Con
tainers and Reduce the Cost of Solid Waste Disposal to Such City." 
63 

Local Law No. 43 of the City of New York, June 30, 1971, entitled 
"A Local Law to Amend the Administrative Code for the City of New 
York in Relation to Raising Revenue by Imposing Taxes on Plastic Con
tainers and to Promote the Recycling of Such Containers and Reduce 
the Cost of Solid Waste Disposal to the City." 
64section F46-2.0, Administrative Code of the City of New York. 
65section F46-2.0(2), Administrative Code of the City of New York. 
66society of the Plastics Industry, Inc. v. City of New York, index no. 
15225/1971 (New York Supreme Court, September 16, 1971), l ELR 20467. 
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Society sought a declaratory judgment that Local Law 43 was unconsti 
tutional and invalid , and asked for permanent injtmctive relief. The 
Society contended the local law (1) failed to complywith the provi
sions of chapter 399 , 67 (2) unconstitutionally discriminated againstetary them by taxing only plastic containers rather than the enti re range 
of packages enumerated in the enabling act , (3) was a taking wi thout 
due process of law, and (4) imposed an undue burden on inte~state 
commerce.68

> do 
!ans Justice Streit enunciated the legal principle that a muni cipal a corporation has no inherent power to assess and levy taxes, derivingit it inst ead from enactments of the state legi slature. Such taxation 

enabling acts are to be strictly construed, and local laws adoptedling thereunder must strictly conform. "If the authority of the City to 
• tax is doubtful, the doubt must always be resolved against the 

tax. 1169 Under chapter 399, New York City could impose "[t]axes on 
the sale of containers made in whole or in part of rigid or semi
rigid paperboard , fibre , glass, metal , plastic or any combination of 
such materials ••• 1170 The stated purpose for the taxation was "to 
promote the recycling of containers and reduce the cost of soli d 
waste disposal to such city . 11 71 Maximum rates were set by the legis
lature at : "(i) three cents for each plastic bottle, (ii) two centsled 
for each other plastic contai ner, (iii) two cents for each glass con:ed 
tainer, (iv) two cents for each metal container except one cent for

72metal containers shown to be made of one metal only. " Containers 
made of two or more constituent elements are treated as if made of the 
material having the highest tax rate of the following : fiber and 
paperboard, one cent; metal, two cents; glass, two cents ; plastic , 
three cents . The enabling act also contains tax credi t provisions 
based upon the material used and the percentage of recycled inaterial 
composing the container. 

67
Codi fied as Article 29 , section 120l[f] , Tax Law of New York. 

68society of the Plastics Industt'Y. Inc. v . City of New York, 326 
N. Y. S •.2d 788, 68 Misc. 2d 366 (1971) . 
69society of the Plastics Industry, Inc . v . City of New York , 326 
N. Y. S. 2d 788, 794 . 

70Id. 

71Id. The quoted language is from the titl e to chapter 399 . 
72I d. 

LO . 

99 


http:commerce.68


Local Law 43 provided f or a two cent tax on the sale of a plastic con
tainers only, and a one cent credit for each taxable container composed 
of a minimum of 30 per cent recycled material. Plaintiffs contended 
that the fatal defect of Local Law 43 was that it taxed plastic con
tainers only, rather than imposing a tax upon the el.'ltire "taxable 
class" set forth in chapter 399 . The City argued that as "the use of 
taxes for waste disposal control purposes is a novel device not before 
used• • • 1173 selective application should initially be permitted. 
The Justice disagreed: "The~ of tax set forth in subdivision 
(f) was a tax on rigid and semi-rigid containers made of five speci
fied types of materials . The contention that each type of container 
material may thus be the subject of a separate tax strains the plain 
meaning of the la~4and contravenes the tenet of strict construction 
of tax statutes." By comparison, subsection (c) of section 1201 
allows municipalities to select from among the various classes and 
types of coin operated amusement devices in imposing local taxes . 
If specific language is needed to give (c) this flexibility, its 
absence underlines the rigidity of (f) . 75 Not content with statutory 
construction alone, the Justice chose to examine the policy behind 
chapter 399 : 

Unless the tax were imposed upon all the enumerated types of 
container materials there could be no "incentive" to recycle 
containers nor to reduce significantly the amount of solid 
waste or the cost of its disposal. The only "incentive" 
created by a tax on one, rather than all types of containers , 
would be the incentive to switch from the taxed type to the ex
empted types, with no reduction in the volume of containers 
used and no recycling. · 

When the City chose to tax only plastic containers, it did 
not, as it contends, simply enact a "lesser" included tax. 
Rather, it legislated an entirely different tax; one whose true 
purpose and effect was, as conceded by defense counsel, "to 
curtai l the amount of plastics and to eliminate as many 
plastics as possible. n76 

Thereupon, the Justice held that Local Law 43 exceeded the grant of 

73
rd., at 795 . 


74
Id., at 796. 


75
rn reaching this conclusion Justice Strei t relied on the case of 

Glen Cove Theatres, Inc. v . City of Glen Cove, 36 Misc. 2d 772 , 

233 N.Y.S . 2d 972. 

76
Society of the Plastics Industry, Inc. v. City of New York, 326 
N.Y. S. 2d 788, at 797 . 
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authority in chapter 399, and thus violated Article III, section i, 
and Article XVI, section 1 of the New York State Constitution. 77 
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Di scussing neXt: the claim that the challenged tax violated the Equal 
Protection Clauses of the Fourteenth Amendment and Article I, section 
11, New York State Constitution, in imposing ·unreasonable and arbi
trary classifications unrelated to its object , Justice Streit chided 
the city for changing legal arguments in mid-stream. He contended 
that the Corporation Counsel had shifted his explanation of statutory 
purpose from pollution regulation to revenue-raising.78 Likely this 
was because the test for granting a preliminary injunction requires 
the judge to evaluate plaintiffs' chance for success on the merits, 
and probably when the Corporation Counsel read the Justice ' s order 
denying the injunction he chose to shift ground. Dismissing the 
enactment's presumption of constitutionality as rebuttable,79 the 
Justice bore in on the distinction between plastic and non-plastic 
containers. He cited a long line of oleomargarine and butter cases 
in the United States Supreme Court, 

wherein the factual basis underlying the distinction between 
the two products was judicially examined in extensive detail 
before any conclusion on the equal protection or due process 
assertions was reached. Not only was there careful consideration 
of such things as the i ngredient composition of the two products 
and the danger of consumer fraud and decepti on (passing off 
colored margarine as pure butter), but also consideration of 
the legitimate state interest in protecting the dairy farming 
industry (which formed the principal tax base in states adopting 
such legislation) from the destructive onslaught of cheaply 
produced butter substitutes . SO 

ue With reference to the case before him, the Justice was emphatic : "This 
Court perceives no obvious distinction between plastic containers and 
all other types and, in line with impressive precedents , has put the 
parties to their proof on this question. 1181 Further , the disparit i es 
between chapter 399 and Local Law . 43 are even more i nexplicable 
since the enabling act was itself drafted by the City's Environmental 
Protection Administration after hearings . From its inception , the 
Court suggests , the measure was intended as an environmental protec
tion, and not as a revenue bill. The Justice was therefore piqued 
by the Corporation Counsel ' s tactical shift : 

77
Id. 

78Id. 
79Id., at 798. 
80

Id., at 799 . 
81Id. 
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(Interestingly , the architect of this law, Mr. Kretchmer, 
had a great deal more to say about its backgrotmd and pur
poses on' the motion for preliminary injtmction herein. Upon 
the trial, however, the defendants disavowed all that Mr. 
Kretchmer had to say upon the preliminary proceeding, failed 
to offer in evidence his sworn affidavits thereon, and declined 
to call him as a witness • • • )82 

The Justice found that plaintiffs ' claim of a discrimination against 
plastic containers was valid, and that this discrimination did not 
arise from any difference having a fair and substantial relation to 
the object of the legislation. 83 

Expert evidence which was introduced clearly showed that plastic 
containers are cheaper to collect than glpss and metal because .· 
the chief cost factor is weight . And as to disposal, in sanitary 
landfill and incineration operations, the Judge found that plastics 
are cheaper to incinerate and do not damage disposal equipment in 
small concentrations, as in household waste. "(Surprisingly, defen
dants could point to no current survey conducted by the City which 
established the actual composition of the City ' s solid waste . ) 1184 
Further, plastic containers do not occupy more volume during 
haulage , and probably occupy less, since they are more compactable 
than glass or metal. In effect, Justice Streit suggested that far 
from. environmental protection, a disguised attack on plastic solid 
waste alone might actually result in a greater weight and voltnne 
of non-biodegradeable glass. The Justice fotmd that the discrimina
tion against plastic "does not rest upon any ground of difference 
having any relation to the objective of the legislation to reduce 
the City.' s cost of solid waste disposal. 11 85 

Further, in taxing only one type of container, New York City did not 
at all spur recycling, but only could cause a shift away from plastic 
containers to the untaxed alternatives. As to recycl ing of plastic 
containers themselves, the Justice commented that the authors of the 
act noted that disposed plastic containers are "generally unrecyclable." 

Justice Streit concluded, therefore, that, "plaintiff s have established 
by a preponderance of the credible evidence that Local Law No. 
43 is violative of the Equal Protection clauses of the Federal and 
State Cons titutions. 11 81 

82
Id., at 800. 

83Id. 

84Id. , at 801. 

85Id. ' at 802. 

86Id. , at 803. 
87 · 

Id. 
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Reaching next the assertion of a non-due process "taki ng" without 
compensation, the Justice recited the maxim of law that a statute 
which deprives a person of his property must be reasonably calculated 
to advance the public's proper purposes. Description of the local 
law as a valid revenue measure he dismissed as sham. 88 Further , 
" [ u]ncontradicted testimony of witness after ·witness bolstered by 
documentary proof , has established that the mere passage of this tax 
has already cost individual plaintiffs hundreds of thousands of 
dollars in business (i.e., cancelled orders) and that implementation 
of the tax will result in the total destruction of the business of 
many plaintiffs. 11 89 Justice Streit held, therefore , that this local 
law is an' unjust taking. For the additional reason of vagueness 
of the term "rigid or semi-rigid plastic," the law was separately 
in violation of the due process pr otections of state and federal 
government , he concluded. 90 

Only plaintiffs ' assertions that_the law is an t.mdue burden on inter
state commerce and (because of the language urging an investigation 
of disposal charges) is pre-empted by the Federal Solid Waste Dis
posal Act, were rejected by the court . 91 On all other constitutional, 
state authorization, and public purpose grounds, the Court held for 
plaintiffs, declaring the local law unconstitutional , invalid and 
void, and specifically enjoi ning the Ci ty from enforcing it. 92 

The Ci ty of New York did not appeal, and as the enabling act encom
passes only cities of a million in population or more, no other communi
ties exist which could have attempted to enact local legislation 
properly within its authorization . Since the enabling act was not 
struck down here , New York Ci ty would be free to adopt a pr oper 
enactment, comprehensively taxing all containers at the rates speci
fied. That it has not attempted to do so may be motivated by the 
inchoate feeling that the Justice Streit opinion is so strong that 
its precedential value could be difficult to overcome if the new 
law were attacked. Then too, the departure of Environmental Pro
tection Administrator Jerome Kret~hmer may have undercut the push for 
such taxes . 

88
I d. , at 804. 

89Id. 
90rd . , at 805 . 
91

I d. , at 807 . 
92Id. 
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It is important to stress that the New York experience does not stand 
for · the unconstitutionality of charges in the solid waste ·area•• 
Rather, a sloppy, blatantly confiscatory local law was struck down 
for penalizing one segment of the container industry while fattening 
its competitors. Clearly, a far stronger showing of imminent danger 
to the public health, safety and morals must be made before a 
community may single out one industry for ruin. But a balanced law 
which sought to reduce container use in toto, or to provide for recycling 
of all container types, or even to al ter the mix of container materials 
short of confiscation, is implicitly approved here by the fact that 
the Court let the enabling act stand and used it as a comparison 
to detail the local law's shortcomings. Emotionally this case may 
have undercut support for pollution charges, but legally it has 
strengthened it. 

VERMONT LAND GAINS TAX 

In April 1973, in response to a suggestion of Governor Thomas P. 
Salmon, the Vermont General Assembly enacted a property tax relief 
act which greatly expanded an already existing property tax relief 
law theretofore covering only senior citizens. The act grants a 
credit against a person's income taxes regardless of age*, equal 
to the amount his property taxes exceed a percentage of his income, 
according to the following table:93 

If household income (rounded Then the taxpayer is entitled 
to the nearest dollar) is: to credit for property tax 

paid in excess of this percent 
of that income 

.oo - $ 3,999.00 4% 
$ 4,000.00 - 7,999.00 4.5% 

8,000.00 - 11,999.00 5% 

12,000.00 - 15,999.00 5.5% 

16,000.00 - and up 6% 


The act also imposes, "in addition to all other taxes imposed by this 
title, ·a tax on the gains from the sale or exchange of land in Vermont. n94 
The tax is structured so that the rate is higher the shorter the time 
the land has been held and the larger the percentage of gain, as 

* In the case of claimants under 63 years of age, the claim cannot 
be taken as an income tax credit until they file for tax year 1975. 
In the meantime a direct rebate is paid to them. 
9332 v.s . A. 5967(a). 

32 V.S . A. 10001. 
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follows :95 

Years land held by 
transferor 

Less than 1 year 
1 year, but less than 2 
2 years., but less than 3 
3 years, but less than 4 
4 years, but less than 5 
5 years, but less than 6 

Gain, as a percentage of basis 
(tax cost) 

0-99% 100-199% 

·30% 45% 
25% 37.5% 
20% 30% 
15% 22 . 5% 
10% 15% 

5% 7.5% 

200% or more 

60% 
50% 
40% 
30% 
20% 
10% 

The land gains tax exemplifies the difficulty of ascertaining 
primary ·ij..egislative purpose . The stated purpose of H. 155 , the 
bill which became the property tax relief act, was to "limit 
a person' s property tax on his basic housing to five per cent of 
his household income; and to provide partial funding for such property 
tax relief by imposing a tax on the gains from certain sales in 
exchanges of real property ." Several legislators, however, 
- and Governor Salmon, himself -- stated at various times that the 
purpose of the land gains tax was to discourage speculation in Ver
mont land. 

Legality of the Law 

The tax was upheld by the Vermont Supreme Court in February 1974 
against a challenge that it violated the Equal Protection Clause of 
the Fourteenth Amendment. 96 The challengers attempted to show that 
the General Assembly had enacted the tax to deter speculation and 
that this purpose was so unrelated to the stated purpose of the tax 
"as to constitute an arbitrary and capricious exercise of legislative 
power under the Equal Protection Clause. 1197 The Washington County 
Court - the trial court -- held that the presumption of the law's 
constitutionality had not been overcome and the Vermont Supreme 
Court agreed. Its opinion fully ' summarizes· the legality of utilizing 
the t~ing power to achieve objectives in addition to raising 
revenue. 

Legislation may frequently serve multiple objectives, wrote Justice 
Daley for the court : 

95 
32 v.s .A. 10003. 

96
Andrews v . Lathrop, No. 166-73, opinion filed February 6, 1974. 

97 
Id., at 2 (in the typewritten opinion) . 
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There is no requirement that the objectives served by the manner 
in which a tax is collected and those served by the manner 
in which it is spent be related to each other for constitutional 
purposes. Cf. Magnano.££:_~ Hamilton, 292 U.S. 40 (1935). 
The Equal Protection Clause, recognizing that no scheme of 
taxation has yet been devised which is free of all discrimina
tory impact, "imposes no iron rule of equality, prohibiting 
the flexibility and variety that are appropriate to reasonable 
schemes of state taxation." Allied Stores of Ohio v. Bowers, 
358 U.S. 522, 526 (1958). What is required~s that"-the dis
criminatory classification not be capricious or arbitrary, 
but rest on some reasonable consideration of legislative 
policy. Id. Judicial inquiry, therefore, is not directed 
toward a comparison of legislative purposes, but rather toward 
the nexus between a classification and such purposes as it 
may serve. 

The determination of purpose is a question of law, as it is 
in the process of statutory construction. The presumption of 
constitutionality sets the standard for that determination. 
Inherent within it is the further presumption that the legis
lature has not acted unreasonably, without purpose. Thus ; if 
any reasonable policy or purpose for the legislative classifi 
cation may be conceived of, the enactment will be upheld. 
Allied Stores, supra. We are not here concerned with a classi 
fication involving suspect criteria or affecting fundamental 
rights, such as may nullify the presumption of constitutionality 
and require a different standard as to legislative purpose. 
Cf. Veilleux '2..!... Springer, 131 Vt. 33 (1973). Although such 
purpose is not subject to proof, it must be consistent with 
whatever indicia of purpose may be drawn from the statute 
itself and other relevant materials. See ~, State v~ 
Taranovich's Estate, 116 Vt. 1 (1949) .~ 

Legislative purpose is to be divined from examining all of a statutory 
provision, its subject matter and its effect and consequences, 
rather than legislators' testimony. In examining the land gains tax 
structure the court said: 

One apparent effect of the holding period classification is 
to discourage the rapid turnover of land at high profits. 
The gains tax is a tax on profits in sale, so structured as to 
place a burden on the taxpayer which increases as high profit 
increases, and decreases as the period for which he retains the 
land lengthens. This alone is sufficient for constitutional pur-

Id. , at 2-3. 
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poses to support the view that the Legi slat ure could have had 
as a purpose the determination [s i c] of land speculation .~~ 

In addition , the Court took judicial notice "of an increasing con
cern within the State over the use and development of land as a 
natural resource, a concern to which the legislature has responded in 
other instances with appropriate legislation." 

The Court then concluded that it would be constitutional for the 
General Assembly to discourage land speculation via the exercise of 
the taxing power. 

It is not the function of this Court to pass upon the validity 
of this concern or the wisdom of the means the legislature has 
chosen to deal with it, but merely to determine whether the 
legisl ature may have acted in response to such a concern and 
whether in doing so it acted withi n its constituti onal bounds . 
Lehnhausen v. Lake Shores Auto Parts Co., 410 U. S. 356 (1973) ; 
Gener al Mills v . Div. of Employment and Security , 28 N. W. 2d 847 
(Minn. 1947) . It is by now beyond question that the legislature 
may l egislate to achieve particular social and economic ends 
by the manner in which a tax is imposed , even if such objectives 
might otherwise be beyond the legislature's constitutional 
powers. San Antonio School District v . Rodriguez , 411 U. S. 
1 (1973) ; Magnano Co. v. Hamilton, 292 U. S. 40 (1935) . 
The objective may extend to discouragement of wh at is otherwise , 
as here , a legitimate economic activity . Magnano v . Hamilton, 
supra; Virgo Corp . v . Paiewonsky , 384 F. 2d 569 (3rd Cir . 1967) , 
cert. denied , 390 U. S. 1041. We find no reason to hold, 
therefore , that the legislature could not have acted to restrict 
land speculation by means of the land gains tax structure, 
within i ts constitutional powers .100 

The ultimat e issue t o be determined, the Court said , " is whether the 
classification [in 32 V. S. A. 10003 ) rests on gro\lllds relevant to the 
achievement of some le.gitimate State purpose. 11 101 Having found the 

99
Id . , at 5. " Speculation in land," the Court said, "may be adequately 

here defined as the purchase of land in the expectation of deriving 
a profit f r om its later sale at a higher price. Both h i gh gain and 
a relatively short holding period are essential for such speculation 
with its i nherent risk of market fluctuation , to present an attractive 
alternative to, for example, depositing the equivalent capital in 
a savings account and drawing interest on it . See The " Capital 
Asset" Concept, 59 Yale h _h 837 (1950). " 
100 

Id. , at 6 . 

lOl ld., at 5 . 
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purpose to be legitimate, as described above, the Court proceeded 
to hold that the classification was reasonably related to the achieve
ment of that goal : 

The tax places a burden on short- term ownership and on high 
profits in the resale of lands, two attributes of property 
ownership closely linked to the holding of land for speculative 
purposes . The taxing of short-term ownership as opposed to 
long-term ownership, and the taxing of short-term ownership 
at higher rate, is integral to the deterrent affect. No other 
objective of property ownership is so directly affected as is 
land speculation. Indeed, certain provisions of the tax evidence 
an attempt on the part of the legislature to minimize the tax 
impact on property owned and sold for other reasons . 32 v.s .A. 
10002; 32 v.s.A. lOOOS(c).102 

The appellants also specifically questioned the rational basis for a 
six-year holding period. The standard for judging, the court said, 
was that "a quantitative distinction created by the legislature will 
be upheld unless it is so 'wide of the mark'l03 that it cannot be 
said to tend toward achievement of any legislative purpose it might 
be said to serve. 11104 This the appellants had not s'Q,own, the court 
held. 

Finally, the appellants challenged the land gains tax on the proce- · 
dural grotmds that the bill had not originated in the House of Repre
sentatives as required by Chapter II, Article· 6 of the Vermont Consti 
tution. Since this was the first time such a question had been 

102
Id., at 7. 


103
The quoted language paraphrases that of Justice Holmes' dissent 

in Louisville Gas Co. v. Coleman, 277 U. S. 32 (1928), which the 
court said is t he dominant standard today: 

When a legal distinction is determined, as no one doubts that 
it may be, ••• a point has to be fixed or a line drawn, • • • 
to mark where the change takes place. Looked at by itself 
without regard to the necessity behind it the line or point 
seems arbitrary. It might as well or nearly as well be a 
little more to one side or the other. But when it is seen 
that a line or point there must be, and that there is no 
mathematical or logical way of fixing it precisely, the 
decision of the legislature must be accepted unless we can 
say that it is very wide of any reasonable mark. Id. at 41. 

104 . 
Andrews v . Lathrop, supra, note 96, at 8. 
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raised in Vermont, the Supreme Court referred to decisions tmder 
similar provisions of other constitutions: 

Where the matter has been considered iu other jurisdictions, the 
term ' revenue bills' has been construed as referring to levy 
taxes in the strict sense of the word, whose primary purpose 
is to raise revenue to be applied in meeting the general ex
penses and obligations of the government, and not bills which 
create revenue incident to other purposes . Millard v. Roberts, 
202 U.S . 429 (1905); Twin City Bank v . Nebeker, 167 U.S. 196 
(1897); Mikell v. School Dist. of Philadelphia, 58 A. 2d 339 
(1948) (and cases cited therein).105 

Since the trial court fotmd the primary purpose of the land gains 
tax provision was to raise revenue specifically to ftmd the tax 
relief program, "the bill was not, therefore, a revenue bill within 
the maaning of Chapter II, Article 6 of the Vermont Constitution. 11106 

Effects of the Law 

107The land gains tax went into effect May 1, 1973. In the last two 
weeks of April 1973 land sales boomed in Vermont. They had been 
rising steadily since 1970 , albeit at smaller increases each year. 
Sale of tracts over 100 acres of Unimproved land s.eemed to be one 
kind of transaction which has been considerably less frequent since 
the tax became effective. Commissioner of Taxes Robert G. Lathrop 
has the impression from the increased number of inquiries to the 
Department about the tax that more people are taking the tax 
consequence of selling land into consideration prior to doing so 
(since the transferor is liable for the tax) and speculative land 
sales have declined.108 It would be difficult to assess the impact 

105 
Id., at 10. 

l06Id., at 11. 
107

Section 11, Act No. 81 of the 1973 Session of the General Assembly. 
108

Letter to Will Irwin, Environmental Law Institute, dated July 3, 
1974, and telephone conversation with Ross D. Pollack, Environmental 
Law Institute, August 28, 1974. Commissioner Lathrop : 

From all indications, the sale of residences has not been 
particularly affected by the tax even though opponents of the 
tax said that it has made it difficult for Vermonters to buy 
first homes. However, we believe that the tax has slowed 
speculative land sales, particularly the larger parcels . 
While the environmental people still continue to issue a 
number of development permits and many think that that is 
evidence of the fact that the land gains tax has not slowed 
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of the land gains tax on speculation without considerable data on 
the impacts on sales from inflation, general economic , weather, and 
energy factors, Lathrop said . 

In fiscal year 1973-74 the net receipts from the capital gains tax 
were $1. 222 million. 109 The first $. 5 million of this (and the first 
$.5 million each succeeding fiscal year) funds a comprehensive pro
perty mapping program conducted by the Department of Taxes . 110 

down anything, I am of the opinion that those developments 
were started before the land gains tax was even thought of 
and in two or three years we will probably see some slowing 
down of the volume of those permits . 

As you know, it was never .intended that the land gains tax 
completely curtail development, but to simply slow it down 
and in those areas where people would speculate anyway then 
the state would tax a heretofore untapped source of revenue 
to help provide property tax relief. After one year ' s 
experience it seems to be working pretty much along that line. 

109rd. "For the fiscal year just ended, the tax raised about $1. 222 
million. We had estimated that it woul4 raise about $3 million 
and I think it would have given a normal economic situation and if 
there had not been serious court challenges to the constitutionality 
of the statute and rumblings by the Legislature that it would repeal 
it. " 

Section 10 , Act No. 81 of the 1973 General Session of the General 
Assembly . The mapping program is required by 32 V.s . A. 34og. 
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SECTION VI 

CHARGES IN oTHER INDUSTRIALIZED NATIONS 

INTRODUCTION 

Many of the "effluent charges," "emission fees" or other disincentives 
which have been reported as existing in other industrialized nations 
are in fact more analogous to fines or user charges than t o disin
centives as defined in section II. The laws and regulations of 
several European nations will be des cribed to demonstrate this. 

GERMAN DEMOCRATIC REPUBLIC 

Beginning in 1969 in the Halle region on an experimental basisl and 
extended nationwide by December 1970 regulations,2 East Germany 
applied "economic levers" to encourage compliance with the effluent 
limitations imposed in the permits governing dischargers . If a 
discharger's wastewaters exceed his permitted limits he must pay 
a fine based on the amount of specif ic substance in excess times a 
per llllit charge.3 

Effective May 1, 1973, similar provisions were implemented for emissions 
of air pollutants idust and gaseous emissions) exceeding authorized 
individual limits . This fine is based on the difference between actual 
and authorized emissions times the hours of the excess times cost 
factors which vary with the kind of pollutant emitted.5 

1
Christian Science Monitor, November 11, 1970, page 7. 

2
Zweite Durchfuhrungsverordnung (Second Implementing Regulation to 

the Water Law), 16 December 1970, 1971 Gesetzblatt der Deutchen 
Demokratischen Republik [hereinafter cited as Gesetzblatt der DDR], 
Teil II, Nr. 3, 25-29 . The regulations are based on sections 19 
and 55 of the water law of April 17, 1963. 
3
Id., section 9(2) and (3), and the Anlage . It is reported that 

500 industries paid such fines in 1972. Der Spiegel, February 26, 
1973, at 51. 

4Ftlllfte Durchfuhrungsverordnung zum Landeskulturgesetz (Fifth Imple
menting Regulation of the National Environment Act), 17 January 1973, 
Gesetzblatt ~ DDR, Teil I, Nr. 18, section 18. 
5Erste Durchfuhrungsbestimmung zum F\lllften Durchfuhrungsverordnung 
(First Implementing Decree to the Fifth Implementing Regulation), 
13 April 1973, 1973 Gesetzblatt der DDR, Teil I, Nr. 19, sect ion 
8(3) ; Anlage • - 
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After January 1, 1968 , a person withdrawing land from use as farmland 
or forest must pay a land use fee based on the kind of land withdrawn 
(fields, meadows , forests, orchards, etc.) times the number of acres 
withdrawn. 6 

"[T]he land use charge and the air and water poll ution charges ••• 
are considered as economic penalties cutting into the profits of 
individual enterprises and ••• may not be budgeted or passed on to 
consumers by way of price adjustments . Unlike a general tax, the 
revenues from both types of charges are earmarked f or special 
pollution abatement, compensation, and environmental improvement 
measures in the areas concerned. These revenues are channe.lled 
through a special ftmd administered by the State Food and Agriculture 
Bank. Payment of the charges does not, however, shield the polluter 
from l egal liability for compensation of damages, nor from the obli 
gation to enter into environmental improvement contracts for long
term preventive measures . 117 

HUNGARY 

In 1969 Hungary modified the charges and fines it had been imposing 
on effluents s ince 1961. It established limits in milligrams per 
liter of seventeen polluting and fourteen toxic substances and fine 
rates §er kilogram of material discharged in excess of such a 
limit. As of January l, 1970 , fines must be paid for each pollu
tant discharged in excess of permissible concentrations . The fines 
are progressive: the third year a discharger pays he must pay double 
the fine he would otherwise be liable for; the fourth year , threefold; 
the fifth and succeeding years, fivefold . The President of the 
National Water Authority was authorized to establish numerical values 

6
Verordntmg uber die Einfuhrtmg einer Bodennutzungsgebuhr zum 

Schutz des land-und forstwirtschaftlichen Bodenfonds (Regulation 
concerning the Introduction of a Land Use Fee f or the Protection 
of agri cultural .and forestry resources), 15 Jtme 1967, 1967 Gese
tzblatt der DDR, Teil II, Nr . 71, sections 2, 3 ; Anlage. 
7 	 . 
Peter H. Sand , "The Socialist Response: Environmental Protection 

Law in the German Democratic Republic," 3 Ecology Law Quarterly 
451, 477 (1973) . 
8 
State Decree 40/1969/XI . 25, Vizugyi Ertesito, Az Orszagos Vizugyi 

Hivatal Hivatalos Lapja, 8 December 1969, page 254, seetion 1(2); 
Appendix. The fine rates are set so that it would be less expensive 
to build a treatment plant for tpe wastes than to pay the fine for 
five ye ars . 
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for factors modifying the level of the fines based on i mpact on the 
qualit y of receiving waters ~ impact on assimilative capacity or 
other factors.9 The Authority bases the fines on laboratory analyses 
it makes of effluent samples it may take . The schedule of substances 
and fine rates is included as Appendix N. 

Charges on emissi ons of air pollutants are scheduled to take effect 
in Hungary January 1, 1975. 10 

CZECHOSLOVAKIA 

In 1966 Czechoslovakia promulgated a decree concerning " indemni ties" 
for dischargi ng untreated or insufficiently t reated waste waters 
directly into receiving waters . 11 The indemnities are to be paid 
by those discharging oxygen-cons~ng wastes (BOD) or suspended 
solids (SS) . 12 The indemnity rates are based on annual operating 
and capital amortization costs for a treatment plant to adequately 
treat t he discharger ' s BOD or SS wastes. Indemnities must be paid 
even if a permit has been issued for the discharges ; fines are levied 
for violating the permits . A discharger may have to pay an additional 
surtax of up to 100 per cent of his annual charge based on the 
extent to which his discharges degrade stream quality·. 

Proceeds from the indemnities go to the Water Economy Fund , a special 
fund separate from the regular budget and used for contributing to 
the costs of municipal or industrial waste treatment measures . I n 
addition to supporting this Fund , the indemnities serve the purpose 
of equalizing prices between goods produced by factories without 
the costs of adequate treatment facilities and those with those 
costs , and of encouraging dischargers wi thout adequate treatment to 
instal l it. The Czechoslovak decree is included as Appendix M. 

9Id., section 2. These modifying factors were promulgated as an 
appendix to Departmental Order of the Presi dent of the National 
Water Authorit y No. 1/1969/XI. 25. / . 
10

section 9 , Ministertanes 1/1973. _(1. 9 . ) szamu rendelete, in Magya 
Kozlony , January 9 , 1973 , at page 20 . 
1

1necree No. 16 of March 12 , 1966 , based on paragraph 27 , chapter 
2 of t he Water Act 1955 (No. 11) . 
12Id., paragraph 2. At the di scretion of a river authority , up to 
fifty tons of BOD and 300 tons of suspended s olids may be exempted . 
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FRANCE 


France ' s 1964 water lawl3 divides the nation into six river basins, 
each of which is administered by a basin financial agency. These 
agencies ' functions include doing research, aiding treatment 
works financially and managing the financial aspects of water manage
ment programs , including preparing and administering a system of fees 
(redevances). The total amount of fees to be collected from users of 
waters for water supply or waste disposal or other purposes is based 
on a multi-year plan for agency loans and s_ubsidies . Article 14 of 
the law makes cleer that these fees are essentially user charges : 
"Each agency shall establish and collect dues from public and private 
persons to the extent to which the said ·••• persons make action by 
the agency necessary or useful or to the extent to which such act i on 
is of benefit to them." 

The charges f or wastewater discharges are figured on the basis of 
quantity and quality of the wastewater, effect on the receiving 
waters and local water conditions.14 Private enterprises which dis
charge directly into a receiving water or discharge into a municipal 
sewer system without paying a sewer user charge and municipalitie~ 
are both assessed a gross charge (redevance brut) based" on total 
discharges of BOD and suspended solids (and salts in some basins) 
against which is credited an amount based on how much waste is removed 
by treatment prior to di scharge (prime pour epuration) . Municipalities 
are charged on the basis of the population equival ents of their 
discharges , unless they have taken responsibility for a non-domestic 
source , in which case the charge for it is added. Industrial dis
chargers are charged on the basis of their production times a coefficient 
reflecting the normal wastewaters from the kind of establ ishment , 
unless they wish to have their wastes specially analyzed. The amount 
of the charge per kilogram of waste varies from basin to basin wi th 
the annual costs of the programs which are to be funded. Within a 
basin charge rates vary depending on whether the discharge is int o a 
protected zone of water or not. 

13
Loi No. 64-1245· relati ve au regime et a la reparation des eaux et 

a la lutte contre leur pollution~ 16 December 1964, Journal Offi 
ciel de la Republique francaise No. 295 , 18 Decemb.er 1964 , page 
11258. 
14The standards fo~ establishing the redevances were promulgated in 
Decret No . 66-700 du 14 Septembre 1966 relatif aux agences finan
cieres de bassi n crees par l'articl e 14 de la loi no. 64-1245 du 
16 decembre 1964 , Journal Officiel du 23 Septembre 1966, article 
17 e..t: seq . 
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THE NETHERLANDS 

The Netherlands' 1969 law against pollution of surface waters,15 
in order to generate revenues for a fund to make grants to public and 
private entities to assist with the construction of wastewater 

;e treatment facilities,16 provides that direct dischargers into nationally
es owned waterways must make payments to the national government based 
of on the population equivalents of· oxygen consuming wastes or the nwnber 
d of units of other wastes discharged.17 Public entities whose treat

ment facilities discharge into national waters may collect the charges 
from those who are connected to the facilities, or may ask the national 

:e government to do so. Persons discharging directly or indirectly 
into surface waters owned by the provinces must also make payments 
based on oxygen-consuming wastes to the provinces or their desig
nated water boards to help.•defray the costs of operating treatment 
facilities, making the annual payments on loans for construction, 
and administering the provinces' water quality programs. All dis
chargers are required to have permits authorizing their discharges.18 

The Netherland's 1970 Air Pollution Act similarly provides that emitters 
of air pollutants must pay levies which finance the implementation 
of the act and the measures taken to prevent or limit air pollution.19 

?d A law recently passed but not yet put into effect by royal decree 
Les will require the payment of up to a 25 per cent tax on the costs 

of buildings to be erected in the western part of the Netherlands, 
as a means of slowing congestion in that part of the nation.20 The 
tax will be paid by the one who must obtain a license to construct 

ient the buildi ng. 

15
Law No. 536, Noveui>er 13, 1969, 1969 Staatsblad van het Konin

krijk der Nederlanden , at page 1321. - -

16Id., section 17. Anticipated needs for revenues from 1970
1985 were one billion guilders . Because of the need to catch up 
on construction the charge rates have increased rapidly each year. 
17

Id., section 19. Residences may be alternatively assessed on the 
basis of nuui>er of rooms or tax a.Ssessed values. The regulations 
implementing this section were promulgated November 6, 1970. No. 
536, 1970 Staatsblad ~ het Koninkrijk der Nederlanden, at page 
1209. 
18 

Id. , section 1. 
19

Problems of the Human Environment in the Netherlands: A National 
Report, United Nations Conference on~he Human Environment, Stock
holm, June 1972, F/4107/71, at pages 60-61. 
20

Act on Selective Investment Regulation. 
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FEDERAL REPUBLIC OF GERMANY 

In the Land of Northrhine-Westphalia in the Federal Republic there 
are several public corporations which have been created by the legis
lature to carry out various water management assignments in the 
river basins of small tributaries of the Rhine.21 Membership in 
these associations is prescribed by the special laws establishing 
them; the Ruhrverband, for example, contains mines, commercial 
enterprises, and other installations which contribute to pollution 
of the Ruhr River; municipalities lying in its ,watershed; and 
an ass ociation of waterworks on behalf of all those who withdraw 
water from the river and its tributaries for purposes other than 
producing power.22 · 

The functions of the various associations are based on a general 
determination of the principal use of the rivers. The Ruhrverband, 
for example, is assigned by law to keep the Ruhr River clean for 
water supply purposes while the Emschergenossenschaft 's principal 
assignment i s to assure proper drainage of wastewaters . Of course, 
these various functions dictate what programs each association 
carries out and what construction projects it undertakes. The RUhi:
verband builds sewage treatment plants all along the river while· 
the Emschergenossenschaft principally builds and maintains drainage 
courses (although it has recently built a large treatment plant 
at the mouth of the Emscher to reduce the burden of wastes it dumps 
into the Rhine) . 

The membership of ~ association meets annually in assembly and 
votes to approve a budget . This budget is met largely through assess
ments collected from the members of the association, although for 
certain projects the Land of Northrhine-Westphalia may provide 
financial assist.ance.--"How the burden of the budget is borne depends 
on the particular bylaws of an association, but in general one i s 
assessed according to the relative burden he imposes on the program 
of the associ ation or the benefit he receives from it. A person on 
low land receives r elatively more benefit from the efforts of a 
drainage association, for example , than one on high land, and is 
accordingly assessed a larger share of the budget to bear. 

21
See generally , Gordon M. Fair, 1 1Pollution Abatement in the Ruhr 

District," in H. Jarrett (ed.), Comparisons in Resource Manage
~ (1961) a t 142-171; Allen v. Kneese, Managing Water Quality: 
Economics 1 Technology , Institutions (1968) , at 237-253, 258-262 . 
22 .

Section 4 , Ruhrreinhaltungsgesetz of 5 June 1913, Preussische 
Gesetzsammlung, at p . 305. 
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There are two basic ways associations which have water quality manage
ment fl.lllctions distribute the costs. of carrying out these functions 
among their memberships; (1) according to the expenses which accrue 
(or would accrue) from treating a particular member's wastewaters; ors
(2) according to some measure of the effect ' (or harmfulness) of the 
member's wastewater discharges . The Linksniederrheinischeentwasser
tmgsgenossenschaft follows the first approach, the Ruhrverband and 
the Emschergenossenschaft the second for example. There are varying 
degrees of refinement in distributing the costs of an association's 
wastewater treatment activities according to the effects of ~ member's 
wastes. Some associations simply multiply the volume of an industry's 
wastewaters times a factor based on the kind of industry . Others, 
such as the Ruhrverband, add up the pollution unit values (based 
on information provided by the members' annual reporting forms), 
divide the sum into the figure which represents the total budget 
needs for the year (in order to arrive at a "rate" for each unit 
of pollution), and then multiply this rate times the units discharged 
by each discharger. If a discharger is able to reduce his pollution 
load, he obviously . reduces the share of the budget he will be assessed. 
There are likewise complicated formulas for what the municipalities' 
shares are. 

It should be clear from the above that the assesments which members 
of water management associations pay are not disincentives 'but rather 
user charges to help fund the activities which the associations are 
required by law to carry out. The amounts of assessments paid by 
the members of the Ruhrverband to support a staff of 900, the operating 
expenses of over a hundred sewage treatment plants, and the annual 
payments on the loans to build those plants are not insignificant, 
but they are spread over more than 1200 members and so do not consti 
tute nearly the burden individual treatment plants would be for each 
member. The associations are quasi- public entities with specific 
mandates to manage water for the public welfare. As such they may 
assess those who use the facilities they build and the services they 
provide i n proportion to the amount of that use.23 

23 
For more details on the water management associations of North

rhine- Wes tphalia and their assessment systems ~' Irwin, Charges 
.2,!! Wastewaters in Europe, forthcoming as Environmental Law Institute 
Monograph No. 2. 
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SECTION VII 

ECONOMIC DISINCENTIVES: POLITICAL AND ADMINISTRATIVE DIMENSIONS 

INTRODUCTION 

This section discusses aspects of the political and administrative 
feasibility of federal or state adoption of disincentive measures 
in matters within the jurisdiction of the U.S. Environmental 
Protection Agency. It begins with a brief review of the conceptual 
bases of disincentives (particularly those using the mechanism of 
effluent charges). It then describes Congress' treatment of proposed 
taxes on sulfur emissions and on lead in gasoline, and Congress' 
reaction to the Environmental Protection Agency's proposal to impose 
parking surcharges as elements of transportation control plans to 
achieve ambient air quality standards. It concludes with brief 
discussions of the feasibility of adopting disincentives under the 
statutes EPA administers. 

THE ROLE OF ECONOMIC DISINCENTIVES IN ENVIRONMENTAL REGULATION: 
PRINCIPAL CONCEPTUAL ISSUES 

Environmental quality management, like other areas of governmental 
regulation, is susceptible to manipulation by public and private 
parties seeking to minimize the adverse economic impact upon them 
of strict control. Environmental quality management can be more 
symbolic than substantive if the regulatory procedures established 
are weak and resources devoted to their operation are inadequate. 
With increasing frequency, pollution charge proposals dot the land
scape of the economic and environmental control literature. Eco
nomic disincentives schemes are preferred by some to schemes of 
environmental regulation based on standard setting and civil and 
criminal· enforcement of compliance, ostensibly because polluting 
interests would have a lesser incentive to delay achievement of 
environmental quality goals than they have had under regulatory 
systems. The following subsection discusses the weaknesses of past 
regulatory systems and the general strengths and limitations of 
charge systems as alternatives or supplements to existing regulatory 
systems . It is designed to provide an overview of the principal 
assertions that have been made on the several sides of the pollution 
charge debate. The succeeding subsections illustrate how these 
agruments figured, along with political factors, in the fate of pro
posals for sulfur taxes, parking surcharges, and lead additive 
taxes. 

118 




l 

Regulatory Systems 

Enforcement of pollution control laws prior to 1970 was an exercise 
in futility. In the area of water pollution, federal jurisdiction 
was considerably limited, no effluent standards existed, no pro
vision was made for civil penalties, and the conference-hearing 
procedures established to promote abatement were "cumbersome and time
consuming. 111 To achieve compliance, the government's most powerful 
tool was the judicial cease and desist order, noncompliance with 
which was pllllishable as a contempt of court. 

The Council on Environmental Quality has stated that the procedure 
under which enforcement had been carried out was less than satisfac
tory . There was no clear pattern to the convening of enforcement 
conferences, but in the early days of the water pollution control 
program these conferences apparently avoided focusing on major, 
heavily polluted water courses. 2 In many cases abatement schedules, 
once established, were substantially disregarded. The ultimate 
step in enforcement was filing of an abatement suit in federal court . 
This point was reached only once, in a case concerning municipal 
pollution from St . Joseph, Missouri. This instance demonstrates how 
cun:bersome the enforcement process could be. The"initial abatement 
conference was held in 1957, but shortly thereafter St. Joseph 
citizens rejected an environmental bond issue that would have funded 
sewer construction and primary sewage treatment facilities. The 
second abatement step, a public hearing, was reached in 1959, but 
one year later a bond issue was again rejected. Suit was then filed 
and a court order obtained requiring completion of m'lll'licipal treat
ment facilities by 1963. By 1967, the treatment plant was completed, 
but only half of the necessary sewer connections had been made. 
Court action was again necessary, producing an order to the city 
to expedite work. City officials replied that they could not complete 
all the projects necessary to provide comprehensive primary treatment 
until 1973. 

Air pollution control was sadly similar. Federal jurisdiction was 
limited, the conference-hearing procedure was cumbersome and time
consuming, and no civil penalties could be levied. Only one enforce
ment action, involving Bishop Processing Corporation in Maryland, 
was undertaken by ~he federal government and this also took many 

1
Council on Environmental Quality, First Annual Report -- 1970 


at 53. 

2

See David Zwick and Marcy Benstock, Water Wasteland (New York: 

Grossman, 1971), chapter 6. 
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years to complete. 3 

Enforcement has always been the most politically sensitive aspect 
of federal pollution control programs, and the choice of targets 
for enforcement actions has been determined not only by the serious
ness of the problem in an area but by the possible political 
ramifications of initiating an enforcement case. In general, the 
primary purpose of the federal enforcement actions, when they occurred, 
was to prod state and local control agencies into taking action; 
there was greater reliance placed on informal bargaining rather than 
on legal proceedings. Informal negotiation was also often preferred 
to a judicial process that could impose a considerable demand on 
limited time and manpower resources and which placed a heavy bur
den of proof on government enforcement personnel. 

Even the strongest set of regulatory powers would be meaningless, 
absent a conunitment of manpower and resources to carry them out. 
In an August 1973 report, the General Accounting Office found in 
seven states it surveyed a lack of complete eini.ssions inventories 
of sources of air pollution, insufficient enforcement resources, 
and inadequate surveillance of air polluters. 4 The report alleged 
in addition that there was too great a reliance on voluntary compliance 
and negotiation. 

Effluent and Other Pollution Charges 

The failure of the regulatory systems of the 1950's and 1960's 
has led to development of new, tougher . regulatory frameworks that 
include effluent standards and civil penalties. But it has also 
been suggested that these be supplemented or supplanted by systems 
of pollution charges or similar disincentives according to which pol
luters would be required to pay for each unit of pollution discharged 
to the environment . 

The original rationale for some form of pollution charge is found 
in the literature of welfare economics.5 There it is argued, for 

3 
For a discussion of federal enforcement efforts in general, see 

J. Clarence Davies,The Politics of Pollution (1970), especially 
the chapter on compliance. For a muckraking view of enforcement 
efforts in the air arena,~ John Esposito, Vanishing Air (New 
York: Grossman, 1970). 
4
Reported in the Washington Post, August 29, 1973. 

5
This discussion is based on review of the following material: 

Allen V. Kneese, "Strategies for Environmental Management;" A My
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example, that air and water pollution occurs because air and water 
are treated as free goods in production decisions ; their use as 

rick Freeman III and Robert H. Haveman, "Water Pollution Control, 

River Basin Authorities , and Economic Incentives : Some Current 

Policy Issues," Marc J . Roberts, "Organizing Water Pollution 

Control : The Scope & Structure of River Basin Authorities," Public 

Policy , XIX: 3 1 (Winter 1971) • 


'Hearing on Economic Analysis and the Efficiency of Government 
before the Subconnnittee on Priorities and Efficiency in Govern
ment of Joint Economic Connnittee, U. S. Congress , 92nd Cong., 
1st Sess . (Part 6 - Economic Incentives to Control Pollution) 
(July 1971) . 

Harold Wolozin, "The Economics of Air Pollution: Control Problems," 

Paul Gerhardt , "Incentives to Air Pollution Control , " George Hagevik, 

"Legislating Air Quality Management : Reducing Theory to Practice," 

Law and Contemporary Problems 33: 227, 358, 169 (Spring 1968) . 


Edward Selig (ed. ) Effluent Charges on Air and Water Pollution (Wash

ington: Environmental Law Institute , 1973) . 


Allen V. Kneese ~al. Economics and the Environment (Baltimore 

Johns Hopkins Press for Resources for the Future , 1970) . 
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James c. Hite !:l al. , The Economics of Environmental Quality .;J 9~ -· __, 

(Washington : American Enterprise Institute for Public Policy ~ 

Research, 19 72) • 


Frederick R. Anderson, Allen Kneese, Russell Stephenson and Sarge 
Taylor , Economic Incentives for Environmental Control : Legal, ..._ _ 
Economic, Technical and Political Aspects (Baltimc>re : Johns Hopkins 
Press for Resources for the Futu're, forthcoming) ~ 

__ 	 Talbot Page "Economics of Recycling, " in Resource Conservation, 
Resource Recovery , and Solid Waste Disposal. Studies . prepared for tie 
U. S. Senate Comnittee on Public Works by the Environmental Policy 
Division of the Library of Congress Congressional Research Service , 

Conmittee Print, (November 1973) . 


Robert H. Haveman and Julius Margolis (eds . ), Public Expenditures 

and Policy Analysis (Chicago: Markham, 1970) . 


H. Rep. No. 89-l330 , "Views of the Governors on Tax Incentives 

and Effluent Charges , " Twenty-First Report by the Committee on 

Government Operations, 1966. 




receptacles for human wastes, disposed consumer goods and the by-pro
ducts of industrial production has no price attached to it and thus 
neither private nor public waste producers have any economic incen
tive to reduce their abuse of these resources' assimilative capaci
ties. While the use of these media imposes no costs on producers, 
costs are imposed on society at large, in the form of increased 
medical bills, increased maintenance requirements for materials, 
and restricted uses of common property resources . Moreover, in the 
case of industrial production, because these production costs are 
passed on to society generally, the market price to the consumer 
of the products manufactured does not reflect the total social cost 
of production; the result may be the oversupply of environmentally 
costly goods to satisfy a demand induced by artificially low prices. 
Similarly, the costs of public waste disposal services may be kept 
artificially low. 

By attaching a price to the use of hitherto free atmospheric and 
hydrospheric resources, it is argued, their abuse and the costs 
unilaterally imposed upon society by polluting producers can be 
reduced. In some proposals, the price takes the form of a fee 
per unit discharge and is an approximation of the damage caused by 
a polluter's effluents and emissions. Once the amount .of damage · 
is determined the price can be set at which a maximally efficient 
solution to the pollution problem exists. At this price, each 
polluter will abate his discharges to the point where the marginal 
cost of abatement is equal to the marginal cost of social damage. 
For further abatement below this level of discharge, the cost to the 
polluter of each additional unit of abatement will be greater than 
the reduction in social damages resulting from such abatement. 
It will be cheaper -- and economically more efficient -- to pay a 
fee on the remaining residuals thaJ:l to abate them. 

The efficiency of pollution charges has made them theoretically 
far more appealing to economists than regulatory schemes in which 
all polluters have to reduce their effluents by a uniform percen
tage to meet a legislatively or administratively determined stan
dard. While having apparent equity, such uniform reductions can be 
quite an inefficient means of achieving standards, for they ignore 

A. Myrick Freeman and Robert H. Haveman, "Residuals Charges for 
Pollution Control: A Policy Evaluation," Science, 177 : 322 (July 
28, 1972). 

Robert M. Solow "The Economist's Approach to Pollution and its Con
trol, Science, 172:498 (August 6, 1971). 
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the differences in marginal abatement costs that exist for large 
and small dischargers. 

Proponents of pollution charges have also argued that they provide 
a powerful incentive to abate pollution quickly because they impose 
an immediate economic cost on dischargers . Under regulatory schemes, 
it is contended, dischargers do not have such a strong motivation 
to abate, but rather have a considerable incentive to delay imple
mentation of required pollution control schemes . Rulings will be 
judicially contested, variances sought, and other efforts at delay 
will be employed, so as to postpone an investment in pollution con
trol equipment which represents either a company's use of capital 
from which it receives no financial return or a significant bur
den on a municipality's budget. 

Yet another argument made for pollution charges is that they provide 
a continuous incentive to abate pollution. Functioning alone and 
not in conjunction with a system of aui>ient air or water quality 
standards, the continuous cost they impose on a polluter provides 
him with an incentive to find new ways of reducing his total 
effluent discharge. 

Proponents of pollution charges also contend that they provide con
siderable flexibility in achieving abatement. Each company could 
decide for itself how to abate in order to reduce its charges. 
Because the assimilative capacity of a water course or air shed 
may vary with hydrological or meteorological conditions, a uniform 
percentage of effluent or emission reduction or a specified 
level of treatment that might be required by a regulatory scheme 
may produce abatement action which is overly effective and expensive 
during one season, yet is grossly inadequate at another time of year. 
In contrast, charge levels might theoretically be adjusted to produce 
discharger abatement behavior better adapted to changing environmental 
conditions. 

The principal argument against true effluent charges is that it is 
so- difficult to establish societal damage functions that the level 
for the effluent charge based on such functions cannot be found . 
Even the strongest proponents of effluent charge systems concede 
that this is true, but respond that surrogate damage functions can 
be established. Often these surrogate damage functions can be 
established to work in conjunction with some form of ambient or 
effluent standard system; the price per unit of discharge is set at 
a level whereby it becomes more expensive for polluters to pay the 
charge than to install the pollution control equipment that will 
permit water quality or effluent standards to be achieved. 
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The demand for surrogate damage functions serves to undercut one 
of the arguments made in favor of pollution charges -- nrunely that 
they reduce the information burden of regulatory agencies and lay it 
principally on polluters . The regulatory agency, to establish an 
artificial price, must have considerable knowledge about industrial 
abatement costs so as to enable it to establish charge rates which 
will induce pollution abatement by dischargers. This information 
demand is not so great, however, when t he pollution charge takes 
the form of a municipal user charge for treatment of industrial 
wastes in the mlIDicipal sewage treatment plants. A municipality, 
in the course of designing and operating its plant will have developed 
cost estimates . These flIDction as surrogates for the environmental 
damage avoided by effluent treatment and can be apportioned among 
industrial dischargers . 

The need to establish surroga.te. damage f unctions also undercuts 
somewhat the contentions of charge proponents that an effluent charge 
might bring about faster polluter response than some form of stan
dard-based regulation. Promulgators of pollution charges will have 
to experiment with alternative charge schedules tmtil they find the 
schedule that produces the amotmt of abatement they consider desir
able. The period of time between rate establishment , initial poll~ter 
response, rate adjustment and additional polluter response may be 
considerable. In addition, the tentative nature of the charge 
structure may confot.md business planning because of uncertainty 
over future abatement and fee costs . 

Pollution charges may also be used as an incentive in situations 
where the technology for pollution abatement has yet to be developed. 
Because investment in pollution control research may be a highly 
risky investment in which little or no profit may be found, polluters 
having no economic incentive to do so may not devote much of their 
resources to the necessary research effort and may use the resultant 
abasence' of suitable technology as an excuse for not abating their 
pollution. Pollution charges in such a situation might be arbi
tr~rily selected by the legislature as a prod to industries to devote 
fUQ.ds to an adequate research effort . 

The rationale behind all pollution charge schemes is that business
men are profit-motivated and city managers cost-conscious and that 
if it is more expensive to pay an effluent fee than abate pollution, 
abatement action will be taken . While some studies of sewage treat• 
ment plant user charge schemes have suggested that this will be the 
case, the matter of business response is still the subject of debate. 
First, business response to a fee system will be dependent upon the 
size of the fee , its predictability, and the opportunities provided 
within the statutory and regulatory structure under which t he fee 
is levied to delay its imposition or influence its magnitude . 
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Second, business response will be conditioned by the nature of a 
polluter's market . A monopoly business may respond differently to 

it 	 a fee than a non-monopoly business. Third, business response will be 
conditioned by regulatory factors . If a polluter's product price 
structure must be approved by a government regulatory commission, 
his ability to pass on his abatement costs or fee payments will 
influence his response to the fee. 

The effectiveness of a fee system for achieving environmental goals 
will also be contingent in part on the mix of sources that contribute 

•ped to the pollution of a particular medium. If a large portion of the 
pollution in a medium is attributable to non-point source pollution, 
a fee system for polluting discharges from point sources may have to 
be supplemented by a regulatory system for the control of nonpoint 
sources . 

~e 	 Another argument made against pollution charges is that the monitoring 
required will be too difficult or expensive to be practical. Any 
effective pollution control system will require some system of 
monitoring and it can be implemented by means which fairly apportion 
the burdens, e.g., via self-reporting by dischargers complemented by 

er 	 periodic governmental spot-checks. Charges can al,::;o be base,d on 
formulas derived from various measures of plant activity . Allegations 
as to the monitoring burden must be evaluated on a case by case 
basis . 

The strongest argument usually made against pollution charges is 
that they impose a double burden on polluters. That is, _the 
polluter is expected to invest his oftentimes limited resources 
in pollution abatement while he is simultaneously paying the govern
ment for his polluting discharges. Both industrial and municipal 
interests argue that it is unfair.to make capital demands for pollution 
charges while also expecting investment in pollution control equip
ment on which little return is gained . 

The double burden argument may indeed be applicable in some indus tries 
for which effluent charge payments may comprise a considerable por
tion of work capital or total investment . However, the argument 
must be evaluated on an industry by industry basis, for in some indus
tries, there might be sufficient capital available and so little 
invested in pollution control, that the double burden argument is 
more rhetorical than substantive. Furthermore, the double burden 
argument against an effluent fee can be defused somewhat by establish
ing a fee system in which the effluent charge starts at a low 
level and then rises over time. The initial capital impact on 
industry will be slight while the industry is on notice that if it 
does not accelerate its pollution control efforts, its burden may 
become heavier. 
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In considering the efficacy of a charge system, the desirability 
of application to municipal dischargers must also be considered. 
While application of a fee solely to industrial dischargers may 
lead to allegations of discrimination in favor of mtmicipal dis
chargers, charges on municipalities may not be as efficacious as 
those on industrial dischargers. The ultimate aim of an effluent 
fee is to provide an incentive for 'the discharger to find the 
most efficient means of abating his pollution. For the industrial 
discharger, the abatement process might include an end of the pipe 
control process, but it might also entail a process change, i~creased 
recycling and waste recovery, changed inputs, or other adjustments. 
The spectrum of choices available to municipalities amy not be as 
wide as the spectrum for industries because the inputs in the form of 
human wastes can scarcely be modified. Mtmicipal response to an 
effluent charge, furthermore, might be different from industrial 
response, for it might have to be conditioned upon voter approval 
of a bond issue. Also, to the extent that mtnlicipal response is 
governed by allocation of federal sewage_treatment plant subsidies, 
it is contingent upon congressional appropriations and the smoot h 
ftmctioning of the federal bureaucracy in the timely all ocation of 
construction grant ftmds. 

The considerations . of fairness embodied in the dispute over municipal 
effluent taxation can be found as well in discussions over the scope 
of pollution charges . Should they be national or regional, or 
should both national and regional charges be developed? National 
charges may be inequitable because they take insufficient account 
of differep.ces in the regional impact of pollutants, but regional 
charges may not be functional because political considerations, i.e., 
fear of industrial loss, may preclude their being levied. The levying 
of regional charges also raises the question of political and adminis
trative responsibility. If a regional organization fixes assess
ments, how are its boundaries to be defined and how are states and 
local interests to be represented? 

The discussion that follows of sulfur emission taxes, lead additive 
taxes, and parking surcharges demonstrates how many of the points 
raised above figured in deliberations over three specific federal 
disincentive proposals . 

POLITICS OF DISINCENTIVES 

Sulfur Emission Taxes 

Sulfur oxides constitute a threat to human health and can damage 
vegetation and property. The cost to human health of sulfur oxide 
emissions is estimated at over $3 .3 billion annually and property 
and vegetation damage is estimated to amount to an additional $5 
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pillion. 6 An estimated 36,600 t of sulfur oxides are emitted to 
the air each year; these cause about one-half of all damage attri
buted to air pollution.7 Without controls, emissions are expected 
to quadruple by the year 2000.8 

55 per cent of the sulfur oxides are emitted by power plants, 11 
per cent by smelters, 7 per cent by refineries, 22 per cent by 
other combustion sources and 5 per cent from other miscellaneous 
sources . 9 

While in the early 1970's a need was felt to control pollution f rom 
sulfur oxides, the technology had not yet been perfected to desul
furize fuels or stack emissions . The absence of such technology 
prompted the development of competing proposals for charging 
polluters for their sulfur emissions, as a means of providing them 
an incentive to research, develop, and invest in pollution control 
technology . The Nixon administration proposal sought to piggyback 
an emission charge onto the regulatory structure created by the Clean 
Air Act of 1970. The emission charge proposals of environmentalists, 
in contrast, were not linked to the Act. The debate over the competing 
proposals highlights several problems that must be confronted in , 
designing economic disincentives for pollution controli these include 

6Council on Environmental Quality, The President's 1971 Environmental 
Program at 26. EPA figures for 1970 published in May 1974 
differ somewhat from these CEQ figures. An EPA researcher provided 
a "best estimate" of $1.9 billion for the human health cost of 
sulfur oxides, and high and low estimates of $3.1 billion and $0.7 
billion respectively . The EPA researcher estimated material and pro
perty damage to be $3.5 billion with a high estimate of ·$4.9 billion 
and a low estimate of $2.1 billion. Vegetation damage was estimated 
to be negligible. ~Thomas E. Waddell The Economic Damages of 
Air Pollution (Environmental Protection Agency Office of Research 
and Development Socioeconomic Environmental Studies Series, Report 
No . EPA-600/5-74-012, May 1974) at 130. 
7
The President's 1971 Environmental Program, id. These emission 

estimates are somewhat higher than EPA's estimates for 1970 that 
were published in January 1973. EPA researchers estimated emissions 
for 1970 of 33,900 t, almost all of which resulted from fuel com
bustion in stationary sources and from industrial process losses . 
See J. H. Cavender, D.S. Kircher, and A.J. Hoffman, Nationwide Air 
·Pollution Emission Trends 1940-1970, Pub!. No. AP-115, (Environmental 
Protection Agency, ResearCh Triangle Park, January 1973). Cited 
in Waddell, id. at 127•• 
8
Id. 

9
Id. 
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the disincentives' appropriate level, geographic scope , timing and 
microeconomic impact. 

Initial Administration Proposal -- President Nixon first mentioned 
administration plans for a tax on sulfur emissions in his environ
mental message to Congress of February 8, 1971, but it was not until 
the f ollowing year that a formal legislative proposal was submitted. 
Delay was occasioned by differences within the administration con
cerning the form of the proposed tax.10 

Init ially the intention was to have a national, uniform tax on sulfur 
oxide emissions that would be imposed at a low level in its first 
year but would rise rapidly over a period of five year s . The Com
merce Department opposed this proposal, arguing that i t unfairly 
singled out a few industries . The plan was also vigorously opposed 
by industrial interests , especially copper companies, who argued 
that there should be no tax in regions where air quality surpassed the 
primary and secondary ambient standards for S02 established pursuant 
to the Clean Air Act. Under the Act, states were to develop i mple
mentation plans for each region to meet by 1975 the primary air 
quality standards for so2 and other pollutants, thou,gh extensions 
of up to three years for meeting these ·deadlines could be granted by 
the EPA Administrator. Industry argued that since no damage pre
sumably occurred when the standards were not breached , there was no 
rationale for taxing emissions in regions having clean air. Opponents 
of the plan also contended that it should be modified to take account 
of a possible mid-1970' s shortage of low sulfur fuels. A uniform 
national charge would increase demand for scarce low sulfur fuels 
even in areas where they were not needed for achievement of ambient 
air quality standards . 

1972 Administration Proposal -- For sulfur tax purposes, the 1972 
administration proposal divided the nation into three classes of 
regions : those whose sulfur oxide levels exceeded primary ambient 
air quality standards and therefore represented a health hazard; 
those whose sulfur oxide levels did not exceed the primary stan
dards but which exceeded the secondary standards above which SO~ 
concentrations cause vegetation and property damage ; and those clean 
air" regiol_l.!? in wµich sulfur oxide levels are below the secondary 

John F. Burby, "Environmental Report/White House, Activists Debate 
Form of Sulfur Tax; Industry Shuns Both," National Journal, 4:1643 
(October 21, 1972) . 
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standards . 11 

These three types of regions were for sulfur tax purposes respectively 
labeled class I, class II and class III regions. A sulfur tax was 
to be levied in 1976 in class I and class II regions. In class III 
regions, no tax whatsoever was to be levied, for absent S02 control 
technology development, if such a tax were levied, dischargers in 
relatively clean regions would compete for limited low sulfur fuel 
supplies with polluters in dirtier class I and class II regions. 
Also, there was little purpose requiring polluters to abate pollution 
in clean air regions if there was no threat to human health, 
property or vegetation f ~om the pollution. 

Fuels used in class I regions were to be taxed at a rate of 15 
cents per pound of sulfur and fuels used in class II regions were to 
be taxed at a rate of 10 cents per po~d. Air quality regions estab
lished pursuant to the Clean Air Act aould also be subdivided into 
two or more sulfur tax regions to isolate heavy polluters, the magni
tude of whose emissions might otherwise force instal.lations in the 
larger region to pay higher taxes. The proposal also provided for 
the levying of additional taxes where sulfur oxide levels rose from 
one year to the next; the penalty was to be 5 cents per pot.md in a 
region that changed from class II to class I, 10 cents per pound for 
a region which changed from class III to class II and 15 cents per 
pound for a region which changed from class III to class I. 

The tax would be levied on sales of fuel. Sellers of fuel wou1d 
register witb. the government for tb.i.s -purpose. Sales to buyers havins;r, 
stack emission monitoring capability would not be taxed. Such registered 
buyers would only have to pay a tax on actual emissions as 
measured by their monitoring equipment. They would thus be encouraged 
to remove as much sulfur as possible from their stack gases. Emissions 
from industrial, non-fuel sources would also be taxed on this basis. 
Finally, if they desired, states could levy their own sulfur taxes 
to supplement the federal levies; 

The tax's purpose was to provide industry with an incentive to 
research develop and invest in pollution control equipment. In 
the abse~ce of proved so2 control technology, industry had little 
incentive to invest in control equipment, until it had been tested 
for some time. Enforcement was likely to be hampered by polluters' 

11 
The text of the administration bill is found in the Council on 


Environ1J1ental Quality's The President's 1972 Environmental Program 

at 44. 
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subsequent arguments concerning the technological feasibility of 

compliance with clean air standards. The administration saw the tax 

as providing pressure on industry to demonstrate and use technology 

as soon as possible to avoid the charge . 12 


At the time of the Clean Air Act ' s enactment , no feasible technology 

for control of so2 emissions had been demonstrated. Whi le several 

processes for flue gas control of so2 had been developed and some 

were being marketed , little consistent information exis t ed on their 

costs, efficiencies and technical problems . The uncertainties 

delayed both the perfection of available approaches to r educing 

emissions and the commitment by utilities to implement whatever 

controls were available . 13 


Historically , electric uti lities have invested little money in 

research and development , preferring to rely for research on their 

equipment suppliers . In 1970 , the industry spent . 23 per cent 

of its gross revenues, $46 million, on research and development, .and 

only a small proportion of this was devoted to pollution control~ l4 


The Office of Science and Technology called the . 23 per cent figure 

"a remarkably small percentage by most industry standards," repi;e

senting less than one-tenth of the average for Americ~ industry 

as a whole . 15 In contrast , the utilities spent $395 million in 

1970 on advertising , eight times their research and development 

expenditures . 16 The utilities claim that the regulatory process 

discourages expenditures for research and development, but the Office 

of Science and Technology responds that R&D expenditures have generally 

been included in cost of service for rate-making purposes by the Fed

eral Power Commission and by state conmri.ssions . 17 


The Administration' s 1972 proposal encountered considerable opposi

tion and no Republican sponsors for it could be found in the 

House of Representatives; it was therefore introduced into the 


12Id. 

13The Council on Economic Priori ties , The Price of Power (1972) 

at 19 . 

14


Id . at 76. 
15Id. 
16Id. at 92. 
17

Id. at 87 . 
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House by three Democratic, environmentally-oriented congressmen.18 

1973 Administration Proposal -- In 1973 the administration revised 
its proposal, the 1972 version having died in the House Ways and 
Means Committee. The 1973 version called for a charge of 20 cents 
per pound of sulfur emitted, to take effect in 1976 in regions where 
the national primary standard for sulfur oxides had not been met 
by the 1975 Clean Air Act deadline .19 After 1978, in regions which 
met the primary standards but exceeded t he secondary standards, 
a charge of 20 cents per pound would also be imposed. As in the 
previous proposal, regions meeting both standards would be exempt 
from a charge, as a means of alleviating demand for scarce low sulfur 
fuel supplies. 

Coalition to Tax Pollution Proposal -- Competing with the adminis
tration proposal was one developed by the Coalition to Tax Pollution 
and introduced into Congress by Representative Les Aspin and Senator 
William Proxmire.20 The proposal would levy a charge of 20 cents 
per pound on the sulfur content of fuel. The fee would be set at 
5 cents per potmd in 1972 and increased 5 cents each year until 
1974, when it would reach a level of 20 cents per pounp. The ta){ 
would continue to be imposed even after Clean Air Act standards 
were met . Senator Proxmire, introducing the proposal, noted that the 
ultimate level of 20 cents per pound represented more than it would 
cost industry to abate sulfur pollution. He contended that the most 
expensive abatement means, fuel oil desulfurization, was estimated t.o 
cost 11-19 cents per pound of sulfur removed. The 20 cents per 
pound charge was reportedly based on two studies, one by EPA and one 
by NAS, which suggested respectively that each pound of sulfur 
in the air caused 25 cents of health and property damage and that the 

? . 
average cost of remo~ng the sulfur would be 5-15 cents per pound.~l 

18 
Burby, supra, note 5 at 1643•. The S02 tax bill was r eintroduced by 

the three Representatives, Di~gell, Reuss and Moss into the 93rd 
Congress as R.R. 5334, March 7, 1973. 
19

The 1973 version is dencribed in the Council on Environmental 
Quality's The President's 1973 Environmental Program at 20. A 
search of the Library of Congress' Digest of Public General Bills 
reveals no record however of the bill actually being introduced into 
the House, although th.e 1972 version was reintroduced as H.R. 5334. 
20The text, and Proxmire's introductory comments, can be found at 
118 Cong. Rec. S276 (daily ed. January 24, 1972) . Proxmire's 
bill was s. 3057 and Aspin's H.R. 10890. 
21

rd. 
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In addition to promoting technological development, the tax was also 
seen as encouraging a least cost solution to environmental quality 
problems . Instead of a state requiring all sources to reduce emissions 
by 75 per cent, or ordering exclusive use of low sulfur fuels, opera
tion of the tax would encourage polluters to find the least cost 
solution for themselves. 

Congressional Response - - Neither of these taxation proposals ever 
moved beyond the House Ways and Means Committee, which never held 
hearings on them. The fee was roundly opposed by all indus trial 
groups and obtained only mixed support from environmentalists.22 
It is alleged that the present committee chairman, Wilbur Mills, 
views with disfavor any efforts to use the tax system to curb pollu
tion. 23 While the existence of pollution control tax write-offs and 
other subsidies would belie this belief, it is apparent that Chair
man Mills certainly does not have any great liking for pollution 
control proposals which would have a considerable adverse economic 
impact on American industry . 

The sulfur tax was viewed by CEQ as a first test of the effluent 
tax concept. Relatively easy to administer because of the few pollu
ting sources involved, it was hoped that if it gained congressional 
approval, then some effort might be expended to develop the concept 
for other more complex and diverse sources of pollution. 

Conceptual Problems - Geographic scope and level of fee -- A 
whole host of political and economic problems accompanied the two 
sulfur tax proposals. For example, an emission charge is ideally 
pegged to the cost to society of the damage caused by a pollutant. 
Emission charges are set at levels whereby for each polluter the 
marginal cost of abatement is equal to the marginal cost of damage 
from uncontrolled emissions. But hew is damage to be measured? The 
proposals described here were pegged to the damage ostensibly 
created by so2 , but these damage estimates were only crude, nationally 
based calculations.24 Some economists believe that regional charges 
are to be preferred to a national uniform charge, because the marginal 
damage caused by each pound of sulfur in a clean region will differ 
from the marginal damage of each additional pound in a dirty region. 

22
John F. Burby, "Environment Report/White House Plans Push for 

Sulfur Tax Despite Strong Industry Opposition," National Journal 
4:1663 (October 28, 1972 . ) 
23

Id. at 1671. 

24


These estimates were questioned in Edward Selig (ed.) Effluent 
Charges (Wasnington : Environmental Law Institute, 1973) pp. 53 
et seq . 
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A single uniform national emission charge might bear an imperfect 
relationship to the damage functions of both the clean and dirty 
regions. But on the other hand, regional charges might not account 
sufficiently for inter-regional movements of pollutants, e.g. 
damages from acid rains in one region resulting from emission of 
sulfur oxides in another. 

Some have argued that fee levels should be set on the basis of 
disincentive, rather than economic efficiency criteria. If an 
emission charge is ~et at too low a level, it may be cheaper for a 
polluter to pay the fee than abate his pollution. The fee thus be
comes a license to pollute. Some environmentalists contended 
that the 15 and 10 cent fees of the initial administration proposals 
were too low. Establishment of an appropriate charge was also compli
cated by inflationary trends in the economy. 

Regional fee proposals suffer from the weakness that exemption of 
selected regions from fee schedules gives major polluters an in
centive to locate in such areas to avoid a tax. This might induce 
abatement in dirtier regions but might worsen air pollution in clean 
ones. The relocation problem was identified with the administration 
proposal, though the administration responded that it could be met 
through implementation of "new source" controls on new industrial. 
operations . 25 Also, the carving up air quality regions into two 
or more sulfur tax regions might be a process susceptible to con
siderable political manipulation. 

Demand for low sulfur fuel -- The administration argued that the 
exemption of clean air regions was necessary to reduce demands for 
low sulfur fuels. This latter argument seemed to have some merit, 
for by late 1972 the regulatory sy~tem established pursuant to the 
Clean Air Act was exacerbating the low sulfur fuel supply problem in 
the same manner a nationwide sulfur tax might.26 Various states, in 
developing their implementation plans, were imposing sulfur emission 
restrictions even where they were not needed to meet primary 
standards, so the market demand for low sulfur fuel was considerable• 
. As a result, the EPA Administrator in December 1972 requested governors 
to postpone low sulfur fuel requirements where they were not needed 

25The administration stated in its 1972 Environmental Program, supra, 

note 11 at 5, that the tax would in no way compromise aChievement 

of the national ambient standards. 

26The discussion here draws from the Council on Environmental 
Quality's Environmental Quality -- The Fourth Annual Report of 
the Council on Environmental Quality (1973), at 161-162 . 
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to meet primary standards, a request endorsed by President Nixon 
in his April 1973 energy message. The request could onl y be advisory, 
however, because under the Clean Air Act states were permi tted to 
set air standards tougher than those of the federal government if 
they so desired. 

Microeconomic impact -- A close look also has to be taken at the 
microeconomic impact of the emission charges . Under the Coalition 
proposal, even if polluters met primary and secondary standards , 
they would have to continue to pay an emission charge . While this 
charge might encourage continued research into means for reducing tie 
levels of pollution , large generators of sulfur oxides who had 
achieved high levels of pollution control might have to continue to 
pay large sums of money which they could ill afford. 

The microeconomic impact of the sulfur tax proposal was of special 
concern to the copper smelting industry. Under the administration 
proposal , most of the smelters would not be seriously threatened1
because most were located in regions with relatively clean air. 21 
Were a flat tax to be imposed on the smelters, however, i t could 
have a considerable regional impact , particularly in Arizona. 
Arizona has 8 of the· nation ' s 19 copper smelters and 48 per cent 
of the nation ' s smelting capacity . 28 Utah and Montana each have 11 
per cent of the nation's smelting capacity . Moreover, because the 
domestic primary copper industry is controlled by only 12 firms, 
the tax would concentrate a considerable capital cost on a few 
entrepreneurs . In addition, considerable price competition for 
copper exists from overseas and from aluminum substitutes . During 
past periods of high demand, American firms have rationed copper 
rather than raise prices for fear of losing markets to aluminum. 
Were emission charges to be passed on to consumers in the form of 
raised copper prices , f..!lcreased aluminum substitution might occur . 
This might have an adverse environmental impact inasmuch as aluminum 
production is notorious for its consumption of electrical power. 

A-microeconomic evaluation would also have to be conducted on the 
impact of the charges on the utility industry. Some contend that 
this industry is in an enormous capital squeeze now and that 

27
Wall Street Journal, February 15, 1972. 

28rhe description here of the composition and economics of the 
copper smelting industry is derived from the Cot.mcil on Environ
mental Quality, The Economic Impact of Pollution ·control (1972) , at 
191 et seq. 
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an emission charge would be unduly burdensome. 29 Analysis of the 
charges' impact on the industry would be complicated by the need to 
incorporate regulatory behavior into such calculations ; utili ties 
might not be permitted to pass emission charges on to consumers 
but would have to absorb their costs . 

Present Status of S02 .Abatement -- In 1974, three years after the 
sulfur tax' s initial proposal , it appears that many S02 emission 
limitations will not be met by the mid-1975 compliance date of most 
state implementation plans . Testimony and data submitted at EPA 
hearings on so2 emission limitation compliance by the uti l i ty i ndus
try in October-November 1973 revealed the f ollowi ng : 

1 . 	 Some utili ties have applied greater efforts to defending 
their lack of progress or to attempting to change existing 
emission requirements than they have to controlling their 
S02 emissions through flue gas desulfurization technology . 

2. 	 Although control of the chemistry of flue gas desulfur
ization systems is critical to reliable operation, few 
utilities have hired personnel skil led in such chemical 
operations . 

3. 	 Utilities are not aggressively following the work of those 
companies in the U. S. and Japan that have installed ful l 
scale flue gas desulfurization systems. This lack of 
active monitoring makes utilities ' "wait and see" 
attitude towards abatement technology less defensible. 

4. 	 While a number of state public util ity commissions allow 
an automatic pass through of increased costs resulting 
from switching .to a low-sulfur fuel , similar automatic 
pass throughs are not generally allowed for increased 
costs resulting from the installation of desulfurization 
systems. This tends to bias utilities toward fuel switching 
as a compliance mechanism. 

5 . 	 I ndustry investment in R&D has increased four-fold i n three 
years, but still constitutes a low . 69 per cent of gross 
revenues . Also , only a small portion of this R&D invest-

For further discussion of this point see, "Financial Require
ments of the Nation's Energy Industries:"""°Hearing before the 
Senate Committee on Interior and Insular Affairs , March 6 , 1973 
(Serial No. 93-5) . 
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Tax on Lead Additives 

Administration Proposal - - In 1970 the Nixon Administration proposed 

the imposition of a tax of $4.25 per pound on the lead additives 

used to raise gasoline octane levels.31 The objective of the tax 

was to increase the demand for lead-free fuels thereby providing an 

incentive to gasoline manufacturers to enlarge refining capacity 

for production of such fuels. The administration saw the tax as 

providing a financial incentive that would assure that lead-free 

gas would be widely available by July 1974, when automobile manufac

turers would introduce 1975 model automobiles utilizing catalytic 

converter emission control devices. These devices, required for the 

attainment of automotive emission control standards, would be dis

abled by lead and thus it was necessary to assure that lead-free 

gas would be widely available to those purchasing cars equipped with 

them. 


The addition of lead to gasoline provides an inexpensive means of 
raising octane levels; a leaded gasoline is cheaper th;m an un- . 
leaded gasoline of equivalent octane rating whose octane has been 
raised by some other means . Companies that had introduced no-lead 
or low-lead fuels found little demand for them in 1970, for consumers 
could obtain leaded gas of equivalent or even higher octane rating 
at a cheaper price. The administration lead tax was a simple device 
to encourage consumption of lead-free gas and discourage consumption 
of leaded gas by making tmleaded gas more competitive. It was not 
an effluent charge, in that it did not bear any relationship to 
the alleged cost of lead pollution to the environment. 

30 
The discussion here draws from the Environmental Protection Agency's 

"Report of the Hearing Panel - National Public Hearings on Power 
Plant Compliance with Sulf.ur Oxide Air Pollution Regulations" 

- (1974). The report is reprinted in "The National Coal Conversion 
Act and the National Crude Oil Refinery Development Act," Hearings 
before the Senate Committee on Interior and Insular Affairs, Decem
ber 6, 1973 (Serial No . 9'3-27) pp. 92 et seq. The testimony and 
data cited here are fotmd at pp. 92, 103, 120. 
31

The description of the proposal found here and the arguments 

in support of and in opposition to it derive from "Tax Recommen

dations of the President," Hearings before the Bouse Committee on 

Ways and Means, 91st Cong., 2nd Sess. (September 1970). ~ 
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The administration proposal had the subsidiary aim of reducing the 
overall level of lead in gasoline, because it was feared that am
bient lead might be a danger to human health. However, the danger 
to human health was not well-established , so reducing lead contami
nati on of the atmosphere was only a secondary objective . 

An across-the-board tax would have had the greatest impact on the 
many small refiners who relied on lead additives to a greater 
extent than major refiners. The administration proposal provided 
an exemption from the tax for these small refiners on the purchase 
of their first one million pounds of lead in 1972. This exemption 
was to be decreased by two hundred thousand pounds per year until 
it was com.Pletely eliminated by 1976. 

The administration lead tax was presented to the House Ways and 
Means Committee along with proposals to increase the federal 
government ' s tax revenues , so the lead tax was also seen by some as 
a revenue raising prop~sal . It would have raised $1. 6 billion in its 
first year , and thus would have had a considerable impact on indus
try . 

Opposition to the Proposal -- The administration proposal was sup
ported by only one environmental group , was called a " l icense to 
pollute" by AFL-CIO lobbyists, and was strongly attacked by rep
resentatives of the oil and lead industries . Among the pertinent 
objecti ons to the tax were the ~ollowing : 

1. 	 Industry was already planning to produce no-lead or l ow 
lead gasoline, so no financial incentive was necessary 
to speed the process . 

2. 	 Detroit was ~!aiming to introduce 1971 models that could 
be run on 91 octane gas , instead of the 94 or 100 octane 
gas used by earlier models . This would increase the 
demand for 91 octane gas , most of which was low- lead or 
lead-free. 

3. 	 Imposition of the tax on lead would be a disincentive 
to research on lead traps that could capture lead prior 
to its entering emission contr ol devices . 

4. 	 Decreasing the lead in gasoline might require an increase 
in aromatics that might pose a danger to human health. 

5. 	 The tax represented an excise tax of 450 per cent . 

6 . 	 The tax was regressive because owners of older cars , 
which had to use leaded gas or higher octane gas , were 
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probably concentrated in lower income classes. These 
persons would have no choice but to buy leaded gas and 
pay the extra 2-3 cents per gallon that the tax would 
cost them. 

7. 	 The tax would be inflationary because it would require a 
massive, immediate investment in new refinery construction. 

8. 	 The tax would increase demands for crude oil by smaller 
refiners becasue it would require a shift in refining 
methods that would produce a lower yield of gasoline. 
In large, integrated refineries the alteration would 
not produce waste, for the process change would yield a 
larger proportion of petrochemicals . But in smaller, 
unintegrated refineries not equipped for petrochemical 
production, more crude would be wasted as the byproducts 
would be burned off rather than converted to petrochemicals. 

9 . 	 Ambient lead's danger to human health had not as yet been 
proven. 

These and other arguments convinced the Ways and Means Committee 
not to approve the lead tax proposal. Chairman Wilbur Mills was 
later to tell the American Petroleum Institute that the tax was 
the first he had seen proposed that was "intentionally designed 
to drive an industry out of business. "32 

The le~d t ax was proposed again by the administration the following 
year,3 but a check of the House Ways and Means Committee calendar 
reveals that the only lead tax bills referred to it were two bills 
introduced by liberal Democrats which featured a lead tax as part 
of a larger lead additive control program. 

EPA Regulatory Actions -- Under provisions of the Clean Air Act, 
enacted after the Ways and Means Committee's September 1970 hearings 
on the lead tax, EPA was given authority to regulate the composition 
of fuels and fuel additives . EPA has since ordered oil companies 
to make lead-free fuel available by July 1, 1974. EPA also ordered 
a gradual reduction by 1979 of the overall lead content of gasoline~ 

32
Quoted in "Lead Tax: The First Try Fails," National Journal, 

4 : 1647 (October 21, 1972) . 
33council on Environmental Quality, The President's 1971 Environ
mental Program, at 30 . 
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34requiring a cumulative reduction of 60-65 per cent . Small refiners 
do not have to begin such reductions until January 1977 . The rules 
were challenged in lawsuits filed by several major oil companies, 
but were upheld as valid in all but one respect by the D. C. Circuit 
of the U. S. Court of Appeals . 35 While the oil companies have argued 
that the rules are too strict , environmentalists have contended 
that the EPA regulations do not sufficiently control what they believe 
to be a serious environmental pollutant . 

Restriction of lead in gasoline is currently the only effort EPA 
is making to control ambient lead levels. The agency feels that 
the scientific data concerning threats to human health is not 
sufficiently conclusive to merit establishment of a national ambient 
standard for lead similar to those established for sulfur dioxide, 
carbon monoxide, nitrogen oxides, and particulates . 36 

Parking Surcharges 

EPA Action - - Under provisions of the Clean Air Act, section llO(a) 
(2)(B), state implementation plans for achievement of national air 
quality standards are to include transportation control plans . 
These plans are to be approved by EPA, and the agency is given 
authority to promulgate its own transportation control plans should 
state plans be fol.llld inadequate [section 110(c)(2)] . I n late 
1973, l.lllder court order, EPA approved or proposed transportation 
control plans for 30 major urban areas. The provisions of the plans 
for Texas, Massachusetts, Maryland, Virginia and the District of 
Columbia, in which EPA approved or proposed the levying of a sur
charge on downtown and suburban parking, proved to be among the most 
controversial of EPA actions. [See Appendices 0 and P for the texts 
of two EPA-proposed surcharge regulations.] 

-
The conflict over EPA' s proposed parking surcharges demonstrates 
the potential conflict that is likely to arise any time an economic 
disincentive is proposed. The parking surcharges would have required 
a dramatic change in behavior, or else would have imposed a highly 

34
38 Fed. Reg. 33735 (December 1973) . 

35
Amoco Oil Company v . Environmental Protection Agency (D.C. Cir. 

May 1, 1974), 4 ELR 20397 . 
36 

This scientifi c controversy over lead levels was briefly de
scribed by EPA Deputy Administrator John R. Quarles at a November 
28, 1973 news conference at which the lead phase-out regulations 
were rel eased. 
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visible economic cost on non-responding individuals. For these 
reasons, they were politically unpopular and attacked by many 
elected officials. 

Parking surcharges were viewed by EPA ;8 a powerful disincentive
3to individual car use in urban areas. Most commuter automobiles 

are occupied solely by their drivers during urban rush hours and 
the parking surcharge was seen as a device for encouraging more 
commuters to carpool or to switch to mass transit. A powerful 
incentive was in order since voluntary alteration of behavior 
did not seem a viable alternative. This was demonstrated in Washington 
D.C. in 1973 where during pollution emergencies in which stagnant 
air caused a dramatic, health-threatening increase in ambient levels 
of air pollutants, government pleas made to commuters to carpool 
had no impact. The power of a non-exhortatory incentive was 
demonstrated in January and February 1974, when long waits in service 
station lines that imposed enormous time costs on automobile 
operators produced a dramatic upswing in mass transit usage and 
carpooling behavior. 

EPA was initially uncertain about the legal feasibility. of utilizing 
parking surcharges.38 While it knew that agencies can charge fees 

37 
The parking surcharges and their underlying rationale are discussed 

by EPA at 38 Fed. Reg. 30629 (November 6, 1973) 
38For example, in its proposed regulations for New Jersey, which 
did not include parking surcharge provisions, EPA stated: 

EPA doubts wheth~r it has authority in all cases where 
it must promulgate portions of an implementation plan to 
require the state concerned to enforce that promulgation. 
This is so even though one Circuit Court of Appeals has 
indicated that such a power does indeed exist: Natural 
Resources Defense ~ol.lllcil v. EPA, No. 72-1219 (1st Cir. 
May 2, 1973) . 

Instead, it is EPA's position that it may require states 
or cities to enforce regulations that are related to their 
position as owners of roads. As owners of roads, states 
and cities may be held directly responsible for the pollu
tion caused by those roads, and by the traffic which the 
roads make possible, and may be required to take such 
steps as are necessary to ensure that the roads and the 
activities carried out on them cease to cause violations 
of air quality standards. Regulations have accordingly 
been drafted to impose enforcement responsibility on the 
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to cover the costs of regulation, EPA could not at first find legal 
support for the levying of fees to control behavior. The only 

states or cities only where the activity being regulated 
is in the judgement of EPA closely enough related to the 
government's position as owner of the roads to justify 
the imposition of responsibility \lllder this theory. 38 
Fed. Reg. 17784 (July 3, 1973). 

In the case cited by EPA, the judge ruled that EPA had the 
authority to augment state plans with federal regulations en
forceable by the states: 

The Administrator asserts that he is powerless to remedy 
deficiencies in state laws: Even if the Administrator 
disapproved the enforcement authority of Rhode Island, 
there would be no substantive corrective action which he 
could take to remedy the deficiency. All that he could 
do would be to publish a disapproval notice in the Federal 
Register . Admittedly, if a State fails to submit a satis
factory implementation plan, the Administrator is directed 
to promulgate regulations setting forth a plan for ..that 
State. Section llO(c), 42 u.s.c. sec. 1875c-5(c). It 
is doubtful that Congress ever intended this provision to 
be used by the Administrator to revise the basic statu
tory authority of state agencies . 

We do not accept these protestations of helplessness. 
Of course, the Administrator cannot repeal the state laws . 
He is specifically empowered , however , to disapprove not 
only a state implementation plan, but "any portion thereof" 
(§1857c-5(a) (2) and §1857c-5(c); and he '·'shall • •• 
promptly prepare and publish proposed regulations setting 
forth an implementation plan, or portion thereof, for a 
State if •• • (2) the plan, or portion thereof, submitted 
for such State is determined by the Administrator not to 
be in accordance with the requirements of this section, • •• " 
§1857c-5(c). 

We hold that these statutory provisions not only empower, 
but also require, the Administrator to disapprove state 
statutes and regulations , or portions thereof, which are 
not in accordance with the requirements of the Clean Air 
Amendments . Congress plainly intended the federal statute 
and regulations promulgated thereunder to take precedence 
over state laws and regulations. By enabling the Adminis
trator to insert his own regulations in a state plan, it 
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relevant authorities it could find were decisions upholding the 
Bureau of Land Management ' s levying of grazing fees under its 
broad authority to manage the public lands with concern for the 
publi c welfare . 

Because EPA was uncertain of its authority to require and approve 
surcharges in state transportation control plans it initially 
deferred the~r adoption. It preferred to rely on other regula
tory means which were more readily defensible, on the grounds that if 
too much reliance were placed on parking surcharges which were then 
judicially overruled, compliance timetables would be upset.39 

EPA later took a more positive view of the legality of parking 
surcharges as a means of controlling private vehicle use in 
light of a long line of judicial decisions upholding the right 
of municipalities to use parking meters (and their required fees) 
to regulate traffic. The general legal reasoning was essentially 
the following:40 

Municipalities may exercise their police powers by establishing 
regulat ions to promote public health, safety, welfare'· and morals. 
The police power supports outright prohibition of an activity, so, 
a fortiori , the police power authorizes licensing as one means of 
regulat ion. Fees may be imposed to cover the cost of regulation and 
these must bear a reasonable relationship to the cost of administra

provided him with the needed authority to substitute appr07"··· 
priate provisions for inappropriate ones. Thereafter, 
as legal components of the ·state plan, the Administrator's 
r egulations may be both federally and locally enforced; 
violations thereof are violations of a state plan. §1875c
8(a) (l) ; see §§1857c-7(d)(l), 1957c-9(b); 3 ELR 20374, 20379. 

Additional insight into EPA's views was provided by John Bonine, 

Office of Enforcement and Gener al Counsel, in a June 6, 1974 

telephone interview. 

39
 rn instances where EPA approved surcharges, it approved alternative 
measures as well which would be implemented in the event parking 
surcharges failed to survive judicial tests. 
40

The discussion that follows of the regulatory power and parking 
meter cases is derived from the following sources : memoranda 
and court decisions furnished by the Natural Resources Defense 
Council , Inc. , and S. Lyman, "The Constitutionality of Effluent 
Charges, 11 Technical Report //OWRRA-022-Wis., University of Wisconsin 
Water Resources Center (May 1969). 
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tion.41 In some cases, however, where the regulated activity has 
the potential of becoming dangerous or a nuisance, the license fees 
may exceed the cost e~~endered and may even be high enough to dis
courage the activity. 

These general principles were applied specifically to ~arking 
meter statutes in several cases. In State v. Douglas4 the court 
held that Vermont can regulate the use of streets and highways 
by restricting parking. This power may be delegated to municip
alities. Municipalities can charge parking meter fees, and though 
revenue from these may exceed regulatory costs, this imbalance 
does not invalidate the practice . A similar conclusion was reached 
in City of Buffalo v. Stevenson44 

A Florida court recognized the regulatory function of parking 
meters noting that they "regulate traffic and keep such traffic 
as liquid as is reasonably possible. 11 45 A similar conclusion was 
reached in New Hampshire: 

An act designed to regulate the use of highways by enabling 
cities and towns to install parking meters would not be 
invalid because of the imposition of a fee in excess of 
the cost of meters and their operation, since one object of 
parking regulations may be to reduce the number of cars 
seeking parking acconmodations at a particular time and place 
and a fee may be fixed at a point where some parking will be 
discour4~ed without violating the limitation of reasonable
ness ••• 

By extension, EPA concluded, parking surcharges could be used .by 
municipalities to regulate and discourage parking and thus were a 
promising element of transportation control plan strategy. Ear
marking of proceeds for transportation- related expenditures (i.e. 

41
See generally 33 Am. Jur., "Licenses," §19, at 340; 16 C.J.s., 

Const. Law, §174, at 890-891; Johnson v. County of Goochland, 
1206 Va. 235, 142 S.E.2d 501. 
42See U.S. v. Sanchez, 340 U.S. #42, 71 S.Ct. 108, 95 L. Ed. 47; 
§26. 31 Mc Quillan, Mun. Corp; 4 T.N. Cooley, Taxation, §1809 
at 3555 (4th ed., 1924). 
4394 A.2d 403 (1958). 
44207 N.Y. 258, 263, 100 N. E. 797, 800. 
45

State ex rel. Harkow v. McCarthy, 126 Fla. 433, 171 So. 314, 316 
(1936). 
460pinion of the Justices of the Supreme Court of N.H . , 51 A. 2d 
836 (1947). 
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mass transit) would be considered part of a comprehensive regulatory 
scheme in which individual behavior of a particular kind was 
discouraged while the receipts from the sanctions impos ed on that 
behavior would be used to encourage an alternative mode of behavior. 

Congressional Response Those opposing the surcharges questioned 
EPA's authority to impose them, regarded them as regressive, and ~ 
feared their dele terious impact on downtown businesses . Among the 
opponents in the District of Columbia was Congressman Wayne L. Hays, 
who said he would call the Capitol police to eject any official 
trying to collect a surcharge from congressmen and their employees.47 

The EPA proposals were promulgated in the midst of the so-called 
"energy crisis ." About this time, Congress was considering bills 
which would give the federal government powers to cope with the 
energy emergency. The House Committee on Interstate and Foreign 
Commerce , which had jurisdiction over the Clean Air Act, reported 
an Energy Emergency Act whose provisions weakened the Clean Air 
Act's regulatory requirements . One provision forbade EPA from 
imposing parki ng surcharges without congressional consent . 48 
Further, it directed the EPA Administator to submit a study to . 
Congress within six months on the necessity and desirability of 
such fees to achieve air quality standards. 

The prohibition was retained by the conference committee considering 
the conflicting House ·and Senate versions of the energy emergency- 
legislation. Sitting on the conference committee were three members 
of the Sub committ ee on Air and Water Pollution of t he Senate 
Committee on Public Works, in which the transportation control pro
visions of the Clean Air Act had originated. These three members 
were part of a conference subcommittee that gave special consideration 
to all the language in the Energy Emergency Act pertaining to the 
Clean Air Act . 

The Energy Emergency Act was never passed by Congress, dying in 
a Senate dispute over inclusion of provisions governing oil 
companies' "windfall" p:rofits. EPA nevertheless responded to the 
congressional actions described above by withdrawing its surcharge 
regulations . In doing so , EPA Administrator Russell Train took 

47
Quoted in the Washington Post, May 14 , 1974. 

48
The following description of congressional and EPA action is 

drawn from EPA' s annotnlcement of withdrawal of its proposed parking 
surcharges, 39 Fed. Reg. 1848 (January 16, 1974) . The House bill 
was repor ted December 10, 1973. 
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note of the conference committee action. Train added that EPA 
could still approve any surcharge submitted by a state, though adoption 
of the surcharge would not be made a condition of EPA approval of 
a state plan. He stated that EPA would make the study called for by 
the draft Energy Emergency Act, on the necessity for and desira
bility of parking surcharges. 

The Congress weighed revisions t o the Clean Air Act in the course of 
its deliberations in Spring 1974 over H.R. 14368, the Energy Supply 
and Environmental Coordination Act. Section 3 of the bill contained 
the surcharge prohibition and was approved by the House. When 
H.R. 14368 was passed by the Senate, this provision was deleted 
at the request of Senator Muskie. It was, however, restored in 
conference, passed by both houses, and signed into law on 
June 22, 1974 as Public Law No . 93-319 . 

ADMINISTRATIVE FEASIBILITY OF DISINCENTIVES UNDER FEDERAL ENVIRON
MENTAL LAWS 

Feasibility of Applying Disincentives to Water Pollution 

In section IV we concluded that although the Administrator of the 
Environmental Protection Agency is not granted authority in the 
Federal Water Pollution Control Act Amendments of 1972 to impose 
effluent charges or other disincentives, the states are not precluded 
from doing so. 

Having reached this conclusion, it is appropriate now to inquire 
whether it is at all feasible or desirable to incorporate dis
incentives into the existing framework of water pollution control 
regulations established pursuant to the FWPCA Amendments . A pre
requisite of such an inquiry is an analysis of the adequacy of the 
administration of the existing system, particularly the portions 
of it pertaining to standards, permits and regional planning. 

In a January 1974 speech, EPA Deputy Administrator John Quarles 
discussed some of the administrative difficulties confronting EPA 
in administering the FWPCA. With respect to approval of state 
National Pollutant Discharge Elimination System (NPDES) programs, 
he noted that although very real progress had been made at the state 
level, the primary responsibility for operating the permit program 
had remained with EPA far longer than anyone would have expected 
one year ago. June 1974 EPA figures prepared for congressional 
oversight hearings indicate that through FY74, only 15 state permit 
programs had been approved. Approval of an additional 15 programs 
was expected by the end of FY75. Thus, only 60 per cent 
of the states would be administering their own permit programs 
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just two years prior to the July 1, 1977 deadline for existing 

industrial sources to have implemented "best practicable control 

technology currently available" [sect ion 30l(b)(l)(A)]. 


As for the effluent guidelines for various categories of industrial 
dischargers, EPA has fallen behind in their issuance. A total of 
121 separate standards are involved, for some 30 different industrial 
categories. EPA has submitted to court-approved consent order to 
have the guidelines for the 1977 standards, 1983 standards, new 
source performance standards and pretreatment standards prepared by 
November 1974. EPA expects most of these to be challenged in court 
once they are promulgated, and as of August 15, 1974, over 100 
challenges had been filed. 

EPA has also had considerable difficulty in developing "a sound 
basis for regulating toxic pollutants" [section 307(a)] . In 
Quarles' words: 

We have found it virtually impossible to devise intelligent 
standards which specify an appropriate degree of control 
over toxic pollutants irrespective of the sources. of those 
pollutants and factor s aff ecting the feasibility and timing 
of their abatement. 

Furthermore , issuance of specific permits has predated in many 
instances development of both industry-specific effluent guidelines 
and comprehensive river basin plans . Also, development of areawide 
waste treatment management plans pursuant to section 208 of the 
act is just now getting off the grolllld, nearly two years after the 
law's passage . 

When Congress enacted· the FWPCA Amendments of 1972, it was upset 
at the lack of pollution control progress under the existing FWPCA. 
As a result , it enacted a law imposing very short deadlines for 
the promulgation of very complex regulations. At this time, it is 
unclear whether the existing, complex regulatory system is going to 

"succeed or whether the entire structure is going to founder under 
a deluge of litigation, missed deadlines, and unsatisfied expec
tations. While EPA has been cri ticized for its administration of 
the FWPCA program, if the entire structure of regulation fails, 
Congress must bear the burden of having established a basic regula
tory framework which expected too much, too soon. Be t hat as it may, 
we will nevertheless explore the feasibility and desirability of 
adding pollution disincentives to the existing regulatory structure. 

Legal Authority for Monitoring Section 308 of the FWPCA Amendments 
provides authority for recordkeeping, monitoring and inspection 
requirements. Any monitoring and record-keeping requirements of an 
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economic disincentive system could be ordered pursuant to the broad 
provisions of this section. The technological feasibility of 
monitoring parti cular pollutants and the cost of such monitoring 
would have to be taken into consideration in determining whether 
particular pollutants should be subject to economic disincentives . 

Economic Analyses - The new source standards required by section 
306(b)(l)(A), and determination of the "best practicable control 
technology currently available" and "best available technology eco
nomically achievable" (these respectively being the 1977 and 1983 
abatement goals for existing industrial sources) require the gathering 
of economic data by EPA. The current, somewhat rushed promulgation 
of guidelines pursuant to court order may produce a series of 
guidelines that are highly susceptible to successful court challenge 
because they are based on an unduly limited economic data base . 
However, to the extent EPA has the time and means to produce in-
depth economic studies, it may have developed a data base which 
will provide· the information it and the states need to formulate 
a series of sensible pollution disin.centives that would encourage 
timely compliance with abatement schedules . 

Toxic Substances - Section 307 of the FWPCA requires,, .the EPA Adminis
trator to establ ish effluent standards for toxic substances . In 
establishing these standards the Administrator is to take into account 
the toxicity of the pollutant, its persistence, degradability, the 
usual or potenti al presence of the affected organisms in any waters, 
the importance of the affected organis.ms and the nature and extent 
of the effect of the toxic pollutant on such organisms. The standards 
are not based on economic considerations or upon availability of 
treatment technology. 

Pursuant to the mandate of section 307 , EPA proposed. such standards 
on December 27, 1973 ~ These are to be promulgated shortly in final 
form unless thei r modification is required as shown by evidence 
presented at public hearings which were to have been held within 
30 days of issuance of the proposed standards . Standards are to 
become effective no later than one year after their final issuance 
and compliance i s to be immediate. Standards were established 
for nine substances. They are keyed co type of receiving water 
(stream, lake, coastal water or estuary) and stream flow. In 
many instances daily quotas were established ; in some, zero dis
charge was required while in others the maximum allowable discharge 
was quite low. For example, the maximum permitted daily discharge 
of aldrin-dieldrin in a stream is 0. 162 pounds per day regardless 
of receiving water flow [proposed 40 C. F.R. section 129 . 02c(b) 
(3)(i)] . Though the toxic substances standards are not based upon 
economic considerations, their impact upon the economy was examined 
and did not appear to be too. great. 
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It has been asserted that the technology is available for continuous 
monitoring of some of the toxic pollutants for which standards 
have been established by EPA, though this technology is expensive, 
costing $10 , 000-$15 , 000 . 49 If the number of dischargers is relatively 
small, imposing a pollution charge on existing discharges subject to 
abatement might not be overly difficult from an administrative point 
of view. However , as in all other ca.Ses where pollution charges 
might be proposed, those subject to such charges will argue that a 
pollution charge on top of expenditures for pollution abatement 
constitutes a double burden . Again, the economics of the industry 
affected would have to be closely analyzed to determine just how 
onerous a burden such a pollution charge might be. 

Areawide Waste Treatment Management -- Operating agencies respon
sible for management of areawide waste treatment management (sec
tion 208) plans are supposed to have adequate revenue-raising 
authority , including power to assess waste treatment charges . EPA 
has only recently issued regulations for approval of section 208 
planning agencies . These agencies will produce ~egional plans which 
in turn will be managed by designated management agencies . Regional 
plans are supposed to include land use programs designed to regulate 
the location , modification and construction of any facilities within 
an area which may result in any effluent discharges within that area. 
Presumably disincentives could be employed to discourage particular 
modes of development . See , for example, the description of the Vermont 
land gains tax i n Section V. 

The Role of Marketable Permit Systems -- In a marketable permit sys
tem, a central authority issues or sells permits specifying rates 
of allowable discharges . The total discharges permitted can be 
made equivalent to the assimilative capacity of the waterway or to 
some lower level chosen by the political process . In such a system, 
dischargers are , within certain limitations, permitted to exchange 
certificates with other dischargers, thereby allowing allocation 
of the waterway ' s assimilative capacity through the marketplace. 

Marketable permit systems might be employed in the regulation of 
water quality pursuant to sections 302 and 303 of the act . In 
accordance with these sections , water bodies can be divided into 
effluent limited and water quality limited segments . The former are 
those in which compliance with existing effluent limitations will 
permit attainment of established water quality standards , while 
water quality limited segments are those for which higher levels 

See Anderson, et al, supra note 6. 
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of effluent abatement than those necessary tmder section 301 of the 
law will be required, for otherwise water quality standards will 
not be met . For the many reasons cited at the beginning of this 
subsection, there is little need now even to consider burdening 
the existing regulatory system with a marketable permits component. 

Feasibility of Applying Disincentives to Air Pollution 

State Implementation Plans -- Fees could be used as a supplementary 
means of encouraging compliance with the deadlines established for 
state implementation plans . Of the substances for which ambient 
air quality standards have been established, sulfur emissions 'would 
probably be the likeliest candidates for emission charges , for the 
number of stationary sulfur emission sources is relatively small 
as compared to the number of sources of particulate matter and car
bon monoxide and the damages from sulfur oxides are generally 
greater. Proposed sulfur emission tax proposals are discussed 
in the preceeding subsection of this report . 

New Source Controls - - There may not be an immediate need for incen
tive charges to be used as supplements to the new source requirements 
of section 111 of the Clean Air Act . New sources woq~d be designed 
to meet strict emission standards established by the EPA Administrator 
after a careful deliberative process considering both economic and 
environmental factors . State preconstruction review could assure 
adherence to emission limitations by new source design and refusal 
to permit construction of pdorly designed sources might be an ade
quate enforcement measure. Operations producing emissions in excess 
of standards could be punished through the courts . 

Pollution charges might be desir~le as supplements to new source 
controls so as to prevent significant air quality deterioration 
while permitting ind\Jstrial development in regions with relatively 
clean air. Charges coupled with new source control standards 
would enable a larger number of industrial facilities to locate in 
an area, without significant air quality deterioration resulting, 
than otherwise would be permitted. This is especially true if new 
sources at present are merely required to provide a percentage 
reduction in emissions with no quota or ceiling placed on the abso
lute quantity of permitted emissions. On the other hand, if the 
Clean Air Act permits no significant air quality deterioration to 
occur, then a ceiling on emissions would have to be imposed and 
there would be no need for pollution charges . 

Hazardous Emissions -- To date , hazardous emission standards have 
been established only for asbestos, beryllium, beryllium rocket 
motor firing and mercury. For asbestos, the standards do not take 
a readily quantifiable form. Either no visible emissions are 
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permitted (from asbestos mills) or behavior which might contribute 
asbestos to the air is prohibited or subject to government approval.SO 
There would appear to be little room for pollution charges in such 
a stringent regulatory scheme. 

The emission standard for beryllium is 10 grams per 24 hour period, 
though ambient air levels below .01 micrograms per cubic meter 
averaged over 30 days in the vicinity of a stationary beryllium 
source will also satisfy the regulatory requirements.51 Inasmuch 
as the emission standard is quantified, emission charges could be 
levied on discharges in excess of standards to encourage rapid com
pliance on the part of sources currently over-emitting and to dis
courage applicants for the two- year variances permissable under law. 
Fees could also be levied on discharges below standards so as to 
encourage zero discharge, but inasmuch as the current standard is 
so low, the desirability of such charges is questionable. Their 
feasibility at such low levels would also be contingent upon develop
ment of a highly sensitive monitoring technology which might be 
inordinately expensive. 

For mercury, the emission standard is 2,300 grams (5.06 potmds) 
per 24 hour period,52 significantly higher in absolute terms than 
the beryllium standard. Pollution charges might be desirable as 
a supplementary enforcement technique for the same reasons they 
might be applied to beryllium emissions, i.e., to discourage 
applications for variances and to encourage discharges below the 
standards. 

Feasibility of Applying Disincentives to Use of Pesticides 

Section 3(c) of the amended Federal Insecticide, Fungicide, and 
Rodenticide Act requires each applicant for registration of a 
pesticide to provide the Administrator of the Environmental Pro
tection Agency information about the pesticide, including its com
plete formula and, if requested by the Administrator, a full descrip
tion of tests made and the results. The Administrator utilizes 
this information in determining whether to register the pes t icide 
and, if so, whether to classify it for general or restricted use. 

The criteria employed in evaluating whether a pesticide may be 
classified for general use are 1) degree of hazard to humans; 
2) frequency of contact with humans; _3) degree of persistence; 

5040 C.F.R. Part 61.22. 
5140 C.F.R. Part 61.32. 

5240 C.F.R. Part 61.52. 
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4) method of application; 5) degree of biomagnification or bio
concentration; and 6) kind of pest which it is supposed to control. 
Levels of severity could be devised for each of these criteria and 
values assigned each level. Above a certain sum of points a 
pesticide would be classified for restricted use. This same 
system could serve as the basis for establishing how much the 
disincentive charge per unit of the restricted use pesticide would 
be. 

The disincentive charges could be imposed as fees for registering 
the restricted-use pesticides. The annual charge would be based 
on the amount of charge per unit multiplied by the number of units 
manufactured that year. The Administrator could require that the 
pesticide's label give notice to purchasers of the portion of the 
product's price attributable to the disincentive charge. He could 
also require that the amount of the charge be reflected in the 
price. 

The proceeds generated by the disincentive charges could fund 
1) the additional supervision required for restricted-use pesticides; 
2) research into the environmental and social effe~ts of the:f.r 
use; 3) the indemnity payments called for tmder section 15 of 
the act to persons suffering losses as a result of the suspension 
or cancellation of the registration of a pesticide, or any combina
tion of these. 

Disincentive charges for a pesticide being used under a section 5 
experimental use permit could be based on a rating, according to the 
six criteria above, of the chemicals and combinations of chemicals 
found in registered pesticides, and/or the results of studies which 
may be required under section 5(d) for those chemicals not contained 
in an already-registered pesticide. The charges would be_ imposed 
as conditions of the permits, payable at the time of issuance. 

Feasibility of Applying Disincentives to Ocean Dumping 

Section 102(a) of the Marine Protection, Research, and Sanctuaries 
Act of 1972 requires that the Administrator of the Environmental 
Protection Agency "establish and apply criteria for reviewing and 
evaluating" applications for ocean dumping permits, and sets forth 
nine factors to be considered in establishing or revising these 
criteria.53 These criteria were issued in final form on October 

53The factors are, paraphrased: need for the dumping, effect on 
human health and welfare, effect on fisheries resources; effect 
on marine ecosystems; the persistence and permanence of the effects 
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5415, 1973. They distinguish between highly toxic, moderately 
toxic and non-toxic substances, and provide for prohibi tion (except 
for trace contaminants) , strict regulation and permissive regulation 
respectively . While these criteria could be improved,55 and although 
there is a great deal unknown about the effects of ocean dumping, 
they could serve as the basis for establishing disincentive charge 
rates per unit of matter discharged, which rates could be applied 
either as regulations under section 108 or as permit conditions 
under section 104(a)(6) . 

Feasibility of Applying Disincentives to Solid Wastes 

As the discussion in section IV demonstrates, state initiatives to 
adopt dis incentives applicable to some kinds of solid wastes, notably 
bottles , have proven feasible . The March 1974 report of the 
Environmental Protection Agency to the Congress under section 205 
of the Solid Waste Management Act 9 56 which is swmnarized in the 
following discussion, gives attention to product charges as specific 
disincentives to be applied to undesirable solid waste matter. In 
discussing product controls, the report assesses the alternative 
bases for charges : weight of the product (disposability), product 
lif etime (curtail new manufacturing now spu.rred by planned obsolescence) , 
specific material usages . However, " [ t]hese are fairly broad-
based measures applicable to wide classes of products. The refore, 
determining the appropriate level of the charge and predicting 
effectiveness and impacts are complex and difficult tasks . " Special 
emphasis is placed upon four categories of waste: automobiles, 
packaging, beverage containers, and tires. 

For autos, the major problem is the backlog of uncontrolled aban
donments, currently estimated at over 3 . 5 million and projected at 
nearly 5 million by 198Q. A certi fication system similar to 

of the dumping ; effect of dumping particular volumes or concentrations 
of mate~ials ; appropriate locations and methods of disposal, including 
land-based alternatives ; effect on alternate use of the oceans ; 
location of the dumping sites . 
54

38 Fed. Reg. 28609 ; 40 C. F. R. Part 127. 
55see "Petition of the National Wildlife Federation to the Honorable 
Russell E. Train, Administrator, Proposing Amendment and Requesting 
Revision of Environemtal Protection Agency Criteria and Regulations 
Governing Evaluation and Issuance of Permits for Ocean Dumping of 
Waste and Other Materials , " April 18, 1974 . 
56

Second Report to Congress: Resource Recovery~ Source Reduction, 
U. S. Environmental Protection Agency, 1974 . 
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Senator Javits ' 1970 proposa157 is discussed in the EPA report. 
Other suggestions include municipally-provided free disposal lots, 
and bounties, or monetary bonuses, to people collecting abandoned 
cars. While motor vehicle abandonment is illegal in all of the 
states, lax enforcement is the rule. 

In packaging, several control measures are being studied, including: 
a flat weight ·tax, such a tax with rebate for content of recycled 
material, per unit tax on rigid containers, and laws requiring 
content of recycled material. A weight tax would be somewhat 
effective in reducing overall solid waste, the report concludes, 
but a per unit tax would be more so. "Both of these broad-based 
fiscal measures are likely to discriminate against certain packages 
and may even result in shifts to materials and packages that are 
less desirable from an environmental point of view." This is 
because weight reduction tends to mean comparative advantage for 
aluminum throwaways, while per unit taxes may result in more volum
etric packing. 

Three chief strategies have been suggested for curbing the beverage 
container contributions to litter or solid waste or both : mandatory 
deposit systems, bans on the use of nonrefillables, and. container 
taxes to generate anti-litter funds. These approaches have been 
tried in some states . 58 In Congress s. 2026, which would both 
establish a nationwide deposit system and impose a ban on some sub
category of refillables, is .under consideration. 

Automotive tires are a particularly troublesome solid waste component 
because they are difficult to incinerate, have a high volume to 
weight ratio, and tend to work their way to the surface of a sani
tary landfill. They are not biodegradable. Recycling is limited 
by the uses to which used rubber can be put. The EPA report is silent 
as to tire disposal charges . 

Of particular note is the report's Appendix C, "An Analysis of the 
Product Charge." That brief section is premised on the belief 
that the design and disposability of products and their packages 
are not dictated by the market. To ins~re beneficial social input, 
EPA proposed the internalization of the cost of collection and 
disposal in the product price by means of a charge. Ideally , 
such charges should exactly reflect costs of disposal, but this is 
impossible, given the wide disparity in costs nationwide, and the 
fact that insufficient·waste management in many places would lead 

57 
See, supra, note 101, section IV. 

58For discussions of the Oregon and Vermont bottle laws, see section 
IV. 
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to understating full disposal costs. Nor could individual product 
input s accurately be estimated. Approximations would therefore have 
to be used. As illustrated above, flat-weight charges are inequitable, 
and t hough compacted volume is a better measure of disposal cost, 
it would necessitate crush-tests on almost every item and package 
disposed. EPA' s report speaks in terms of the "penny-a-pol.llld" tax, 
and the granting of exemptions to non-disposed consumables. If 
rebates for recycling were adopted, one cent per pound would be 
a considerable spur. Because of conversion lag time, charges could 
be expected to influence consumer purchasing choices relatively 
~ooner than they would alter manufacturers' design and packaging 
decisions. In the consumer product areas with the highest packaging 
weight to value ratios, i.e., soft drink, canned food, beer and 
prepared beverages, such a product charge would amount to less than 
3 per cent of retail product cost, and those categories are themselves 
only involved with 8 per ce.nt of all consumer purchases. "Thus, 
the general impact on the consumer and, hence, the expected source 
reduction effect at this level is expected to be small." Not so 
for manufacturers, whose charges, expressed as a percentage of 
packaging costs, would more nearly approach 8 per cent. 

Weight based charges might .well have negative environmental impact, 
however, as they would tend to, "induce some shifts toward lighter 
weight materials. In particular, plastic and aluminum might be 
substituted for glass and steel, which could increase the consumption 
of resources in total and increase the burden on the environment." 
As a percentage of family income, such a charge would clearly be 
regressive . 

Since a tax of a penny per pound could be expected to generate annual 
revenues upward of $1.6 billion, the report offers alternative 
methods of disbursement. Monies could be returned to states and 
municipalities to finance solid waste facilities, or it could be 
awarded for any purpose conditioned upon the recipient first meeting 
certain federal environmental objectives. Straight revenue- sharing 
would be a third possibility . While the ultimate disposition of 
these revenues in no way affects the disincentive functioning of 
charges, the alternatives do pose important political choices. 

In concluding Appendix C, the EPA report comments that "studies 
on the product charge will continue as will analysis of other 
product control mechanisms for internalizing solid waste management 
costs and reducing the generation of product waste." 

Feasibility of Applying Disincentives to Noise Emissions 

There is a commonly accepted indicator of sol.md levels, the decibel 
A-scale (dB(A)). Many municipalities presently have ordinances 
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prohibiting noises in excess of specified decibel readings. This 
approach could serve as the point of departure for federal or state 
or local regulation of noise by imposing disincentives on noise 
emissions. Sources of noise could be required to pay annual charges 
in proportion to the decibels they emit under standardized test 
conditions or in actual use. Producers of products could likewise 
be taxed per unit of production based on the decibel rating of the 
product under normal operating conditions and standardized test 
conditions. In certain areas the decibel charge rates could be 
varied according to time of day, number of people affectedJ duration 
of the sound level, or context in which the noise is made.~9 

Disincentives are already in force to discourage airport noise in 
Los Angeles, California. There, noisier aircraft must pay higher 
landing fees to use the airport.60 Passengers departing from 
Roissy airport near Paris must pay charges which defray the costs of 
soundproofing homes near the ai:niort or of relocating the people 
who want to leave its vicinity.61 

CONCLUSION 

As the preceding section indicates there are many difficulties in 
translating suggested policies based on economic theory "into legis
lative proposals which are either generally comprehensible or poli 
tically acceptable or both. One of the principal difficulties is 
the widespread tmcertainty about the actual impact of particular 
proposals on the behavior and economics of those who would be 
affected. This tmcertainty is compounded by the widely divergent 
claims made about proposals for disincentives by their proponents 
and opponents. A disincentive is neither a panacea nor a cause for 
panic. Rather, it is a promising new mechanism for governing our 
behavior for the benefit of all. The actual effects of existing 
disincentives should be carefully monitored and reported and sugges
tions for applying the disincentive idea in other areas -- such as 
those in the last part of this section -- should be further analyzed. 

59 
For a discussion applying economic theory to achieve abatement 


of noise from airports, ~ William F. Baxter, "Legal Aspects of 

Airport Noise," 15 Journal of Law and Economics 1 (1972). 

60Christian Science Monitor,~a~ry 27, 1973, "Noise, noise, noise 
cities start putting lid on," page 5. 
6~ontpelier-Barre Times Argus, April 26, 1973, " 'Noise Tax' Will 
Be Im.posed On Air Passengers Passing Through Tiny French Village 
of Roissy". See also, "Actions and Strategies for Noise Abatement 

with Emphasis on Economic Incentives," The OECD Observer, No. 71 
August 1974, at page 14. 
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Appendix A 

PROPOSED t 

POLLUTION CHARGE RATES 

Pursuant to 10 V.S.A. §912a(e) 

• 

Submitted at the request of and ~ 
the Vermont Water Resources Board 

By: Commissioner of Water Resources 
Martin L. Johnson and Assistant 

· Attorney General John D. Hansen 

January 17, 1972 
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§1 - Introduction: 10 V.S.A. §912a(e) authorizes and requires 

the Vermont Water Resources Board to fix and establish reasonable 

and just pollution charge rates for computing the amounts to 

be paid by temporary pollution permit holders as a condition 

of the permit pursuant to 10 V.S.A. §912a(d). The purpose 

of such charges is specified in the statute as follows: 

il §912a(e)(l) Pollution charges: By January 1, 1971 
the board shall fix and establish reasonable and just 
pollution charge rates for computing the amounts to be 
paid by temporary pollution permit holders pursuant 
to subsection (d) of this section. The board is 
authorized to revise ~uch charge rates from time to 
time thereafter. 
(1) Purpose: It is expressly recognized that the 
authorized discharge of certain wastes which will 
reduce the quality of receiving waters below the 
established classification represents an expropriation 
of a valuable public natural resource for private or 
limi~ed use and that such discharges are permitted 
unde~ this subchapter for economic reasons in the public 
interest of providing time during which the degrading 
effeGts of such discharges can be abated. The imposition 
of pollution charges shall have the principal purpose 
of providing the economic incentive for temporary 
pollutton permit holders to reduce the volume and de
grading quality of their discharges during the limited 
period when such discharges are authorized, thereby 
raisi~g the quality of the waters in the state . 
Such c~arges shall be for the further purpose of pro
tecting the health, welfare and safety of the general 
public, protecting, preserving, and benefiting navigation 
upon the waters of the state and protecting the general 
public interest in such waters including recreational 
and aesthetic interests. The charges are not imposed 
for revenue purposes and any income received by the 
state untler this section shall be used solely for 
purposes of water quality management and pollution
control." 

The pollution ~barge rates and procedures for reduction 

in charges herein fixed and established are particularly 

designed and intended to provide an economic incentive for 

temporary poll~t1on permit holders to reduce the volume and 

degrading quality of their discharges during the limited 

157 



per\ .-.·d ~vher: such discharges are authorized and thereby raise 
0 

i;;_.._- qua.11 ty of the waters in the state. These charges are c 

for the further purpose of protecting the health, welfare f 

~nd safety of the gen~ral public, protecting, preserving and 
0 

~enefiting navigation upon the waters of the state and pro 8 

teeting the general public interest in such waters including TI 

recreational and aesthetic interest. ( 

The Vermont Water Pollution Control Act (10 V.S.A. Chapter 

j3, Subchapter 1) recognizes that the discharge of certain 

degrading wastes which will reduce th~ quality of receiving 

waters below their established classification represents an 

expropriation of a valuable public natural resource for 

private or limited use, but that such discharges are to be 

permitted for economic reasons in the public interest of 

providing time during which the degrading effects of such 

discharges can be abated. It authorizes the issuance of 

temporary pollution permits for. such discharges but specifies 

that such permits shall be valid only for that period of 

time necessary to place into operation an approved pollution 

abatement facility or alternate waste disposal system by 

means of which the d.egrading effects of such discharges can 

be abated . It provides that such permits shall have a specific 

expiration date and does not authorize their renewal. The 

statute re lies upon the limited duration of such permits 

and the severe penalties for discharging after a permit nas 

expired to provide any necessary incentive for temporary 

pollution permit holders to install the permanent facilities 
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or systems to abate their polluting discharges . The pollution 

charges herein established are not primarily intended as an 

incentive for the installation of such permanent facilities 

or systems, but rather, as required by 10 V. S.A. §912a(e), 

are primarily intended to provide an incentive for interim 

measures which will reduce the volume and degrading quality 

of such resource-expropriating waste discharges during the 

limited period that temporary pollution permits are in existence . 

Section 912a(e) mandates an economic incentive which will 

bring about improvement in water quality during the period 

in which degrading discharges are authorized by temporary 

pollution permits and the charge rates herein fixed, and estab

lished are designed to comply with this legislative directive. 

The charge rates herein set are for the further purpose 

of establishing equity between temporary pollution permit 

holders and other legitimate users of Vermont waters for 

waste disposal purposes.. It is recognized that persons, 

municipalities, industries and commercial operations who are 

discharging wastes which do not reduce the quality of receivin~ 

~aters below established classifications pursuant to discharge 


permits bear substantial capital, operational and maintenance 


co~ts for the waste treatment facilities and systems which 


enatled them to obtain discharge permits . It is inequitable 


for such persons, municipalities, industries and commercial 


operat~ons to bear such costs if temporary pollution permit 


holders are allowed, without charge, to discharge degrading 


wastes and thereby expropriate this valuable public natural 
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resource for private and limited use by virtue of economic 

reasons deemed to be in the public interest. In addition to 

bringing about an improvement in water quality during the 

period tnat temporary pollution permits are in existence, the 

imposition of the pollution charges herein established has 

the further public benefit of offsetting the economic advantage 

obtained by the temporary pollution permit holders under the 

permit system and thereby achieve a reasonable and justifiable 

equity .between discharge permit holders and temporary pollution 

permit holders. 

The guidelines for establishing pollution charges are 

set forth in 10 V.S.A . §912a(e)(2) as follows: 

11 (e)Pollution charges: By January 1, 1971 .the boara 
shall fix and establish reasonable and just pollution 
charge rates for computing the amounts to be paid by 
temporary pollution permit holders pursuant to sub
section (d) of this section. The board is authorized 
to revise such charge rates from time to time thereafter. 
(2) How established: A pollution charge is the price 
to be paid per unit of waste discharged into waters of 
the state. The charge may vary among different types 
or classes of wastes to a~count for variations in the 
degrading effects of various wastes. The charges may 
also vary to account for variations in the water 
quality standards of different classes and the hydro
logic conditions of different receiving waters. In 
establishing the charges the board shall attempt to 
approximate in economic terms the damage done to 
other users of the waters, both private users and the 
general public, caused by the degrading effect of various 
types of waste in varying volumes and frequencies of 
discharge upon water qualities of the different classes 
of waters. In determining relative degrading effect 
the board may employ any scientific or technical criteria 
or parameters such as biochemical oxygen demand and 
suspended solids and may express the unit charge in 
terms of such standards of measurement. 11 

The pollution charge rates herein fixed and established 

comply with these legislative guidelines in that: (1) They 

establish the price to be paid per unit of waste discharged 
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t o the waters of the state - although the per unit price may 

vary according to the volume of waste discharged and/or the 

mean annual flow of the receiving waters, the per unit price 

is .determinable by these regulations for each discharge to 

the waters of the state pursuant to a temporary pollution 

permit; (2) vary among different types of wastes to account 

for variations in relative degrading effect of different wastes 

under these regulations different charge rates are established 

for domestic wastes, non-domestic wastes containing biochemical 

oxygen demand and suspended solids, and heated effluents; (3) 

vary to account for variations in the hydrologic conditions 

of different receiving waters; under the "impact approach". .. . 
followed in these regulations, mean annual flow provides the 

measure of variations in hydrologic conditions and the charges 

are inversely related to the amount of mean annual flow of 

receiving waters; (4) attempt to approximate in economic terms 

the damage done to other users of the waters, both private users 

and the general public, caused by the degrading effects of 

various types of waste in varying volumes and frequencies of 

discharge upon water quality - these regulations attempt to 

satisfy this standard by use of the impact approach, i.e. - the 

greater the relative degrading effect, the greater the charge, 

and by relating the charge scales to current costs of treating 

wastes; (5) reflect "relative degrading effect 11 in terms of 

technical criteria such as number or persons whose wastes are 

discharged, biochemi~al oxygen demand, suspended solids, British 

thermal units and mean annual flow of receiving waters. 
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With the exception of heated effluents for which 
causi 

a fixed per unit charge is established by these regulations, 
a r e : 

the charge rates herein established are impact oriented, that 
of p 

is, a relationship is made between impact or relative degrading 
a s r 

effect and the charge rates so that the more deleterious the 
cost 

impact of a particular discharge upon a particular receiving 
reas 

water in relation to other discharges and other receiving waters, 
of ' 

the higher the charge. Relative degrading effect is determined 
var~ 

by reference to the volume of polluting waste discharged and 
c orn 

the mean annual flow of the receiving waters. Figures I-A, I-B, 
o th• 

I-C and II of this regulation illustrate these inter-relationships. 
p ub 

The relative degrading effect of the discharge of the domestic pol 

waste of 10,000 persons is greater than the discharge of the 

domestic wastes of 1,000 persons on waters having the same a nc 
mean annual flow. Similarly, the relative degrading effect of 

wa~ 

the discharge of domestic wastes of 100 persons upon receiving 
ox~ 

waters having a mean annual flow of 50 cubic feet per second Al: 

is greater than the discharge of the domestic waste of the te . 
same number of persons upon receiving waters having a mean wi 
annual flow of 500 cubic feet per second. Where the mean annual ca 
flow is relatively high, the addition of more units of waste es 

causes little change in relative degrading effect and the charge 

curves contained in Figure I-A, I-B, I-C and II have been designed 

to reflect this fact, yet reflect also that the discharge is 

polluting under Vermont water quality standards. Conversely, I · 

the charge curves rise steeply where ·the mean annual flow is 

relatively low to reflect the greater relative degrading effect d 
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caused by the addition of more units of waste. The curves 

exponential relationship between dilution and the amount 

of pollutants discharged and are asymptotic at two limits selected 

as reasonably representative of maximum and minimum waste treatment 

costs based upon Vermont experience. These exponential curves 

reasonably reflect the relative degrading effect of the discharge 

of various wastes · in varying volumes into receiving waters having 

varying mean annual flows, and the charges determinable therefrom 

constitute reasonable approximations of the damage caused to 

other users of the waters, both private users and the general 

public, by the degrading discharges made pursuant to temporary 

pollution permits. 

The pollution charge rates herein established categorize 

and apply to three types or classes of wastes: (1) domestic 

wastes; (2) non-domestic wastes having containi ng biochemical 

oxygen demand and/or suspended solids; and (3) heated effluents. 

All wastes which are or will be allowed to be discharged under 

temporary pollution permits can be classified and quantified 

within this scheme of classification and thus pollution charges 

can be universally applied in accordance with the permit system 

established by the statute. 

The pollution charge rates for domestic wastes are 

fixed and established in section 3(a),(b) and (c) of this 

regulation and the charges are computed by reference to Figures 

I-A, I-B and I-C whic h respectively correspond thereto . Three 

optional methods are provided for computing the charges for 

dome s tic waste discharges in order to afford a reliable and 
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a s 
reasonably accurate means of computation to all dischargers of 

b y 
such waste. Section 3(d) of this regulation fixes and establishe 

d i: 
the charge rates for non-domestic wastes containing biochemical 

p r 
oxygen demand and/or suspended solids and the charges are 

i n 
computed by reference to Figure II which correspond thereto . 

d e 
Section 3(e) of this regulation fixes and establishes the charge 

i rn 
rate for heated effluents at $0 . 025 per million British thermal 

o f 
units. 

The pollution charges herein established are cumulative. 
st 

For example, i f an industry discharges wastes composed of domest ic 

wastes, non-domestic wastes containing biochemical oxygen 
dt 

demand and/or suspended solids and heated effluents, its ~harge 
a: 

shall be computed for each such waste constituent for which 
c 

the temporary pollution permit is issued. 
A 

Section 6 of this regulation establishes the standards 
d 

and procedures under which a temporary pollution permit holder 
c 

who effects a reduction in the volume and/or degrading quality 

of his discharge may obtain a reduction in his pollution 

charge. In most cases the reduction in charge is determined 

Dy a recomputation based on the new volume, discharge frequency 

or effluent characteristic data for the remainder of the 

c~arge year. For example, if an industry permanently reduces 

the total number of pounds of biochemical oxygen demand and 

suspended solids in its discharge, its charge is recomputed 

for the allocable portion of the charge year and its annual 

charge is reduced accordingly. In the case of domestic wastes, 

additional percentage reductions in charges are established 
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as follows: (1) 33 1/3% for disinfection in a manner approved 

by the department; (2) 50% for primary treatment including 

disinfection in a manner approved by the department. The 

procedures for charge reductions involve application to and 

investigation by the depart1nent, approval or denial by the 

department, amendment of the temporary pollution permit to 

impose the more stringent discharge limitations, and reduction 

of charges . 

Procedurally this regulation involves four administrative 

stages: (1) computation of charges; (2) assessment of charges; 

(3) reduction of charges to account for reductions in relative 

degrading effect; and (4) payment of charges. Pollution charges 

are assessed and paid on an annual basis, the charge year 

cormnencing on July l and ending on the following June 30. 

Annually, on or before April 1, charges are computed by the 

department for the following charge year based upon information 

contained in temporary pollution permit applications, departmental 

flow data and any supplemental information furnished by temporary 

pollution permit holders who are given the opportunity to 

submit such information annually by March 1 in order that the 

charges can be computed on the most current, accurate and 

reliable data available. Annually, on or before April 15, 

charges are assessed to each temporary pollution permit holder 

for the following charge year by the department. An appeal 

to the Vermont Water Resources Board is provided for any 

temporary po~lution permit holder aggrieved by his assessment. 

The charges assessed shall be the charges due for the charge 
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year unless reduced on appeal er by reduction pursuant to 

section 6 or unless the temporary pollution permit holder 

elects to monitor his discharges as provided for in section 

5(d) in which case the charges will generally be based upon 

the dat a obtained in the approved monitoring program. Payment 

of annual pollution charges is due on or before August 15 

following the close of a charge year. 

A 1971 amendment to 10 V.S.A. §912a(e) (See Act No. 

93 - 1971 Vermont Acts) specifies that any temporary pollution 

permit holder who abandons or rescinds or otherwise fails 

or refuses to carry out his plans upon which the permit 

has been granted shall thereupon be assessed the charges ,which 

otherwise would have been applicable for the year commencing 

July 1, 1971 which charges together with charges accrued from 

July 1, 1972 shall be immediately due and payable. Provisions 

to implement this legislative directive are contained in 

sections 4(b), 5(e) and 7 of this regulation. 

Except as set forth in the immediately preceding paragraph, 

these regulations and the charges herein fixed and established 

apply only to temporary pollution permit holders who are or 

will be dischargi~g on or after July 1, 1972, from which date 

pollution charges shall begin to accrue as specified in 10 

V.S.A. §912a(e), as amended (See A.ct No. 93 - 1971 Vermont 


Acts). 


§2. Definitions: Whenever used or referred t0 in this regulati v11, 


unless a different meaning clearly appears from the context: 


(a) "Dilution in cubic feet per second of mean annual 

166 

( 

I 



flow per person polluting:. means the number obtained by 

dividing the mean annual flow in cubic feet per second at the 

point of discharge by the total number of persons whose wastes 

are discharged at that point. That total number of persons 

shall be determined by actual count or by multiplying the 

number of households from which waste is discharged at that 

point by four. 'rhe total number of persons may be adjusted 

for seasonal and daily fluctuations where such fluctuations 

are substantiated by the permittee. Small industries and 

commercial establishments such as laundromats, filling stations 

and stores may establish their domestic waste load in terms 

of an equivalent number of people, provided such equivalency 

is approved by the department. In such cases each person is 

assumed to contribute a daily domestic waste load of 0.2 pounds 

of BOD, 0.2 pounds of suspended solids, contained in 100 gallons 

of water requiring disinfection to destroy an unknown number 

of bacteria, fungi, worms and other parasites, both pathogenic 

and non-pathogenic. For the purposes of this regulation any 

lake, pond or reservoir into which waste is discharged pursuant 

to a temporary pollution permit shall be deemed to have a 

';Dilution in cubic feet per second of mean annual flow per 

person polluting" of 0.01 cubic feet per second. 

(b) ''Dilution in cubic feet per second of mean annual 

flow per 1,000 gallons per day;. means the number obtained by 

dividing the mean annual flow in cubic feet per second at 

the point of discharge by 0.001 times the number of gallons 

discharged per day. For the purposes of this regulation any 
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lake, pond or reservoir into which waste is discharged pursuant b u 

to a temporary pollution permit shall be deemed to have a wa 

"pilution in cubic feet per second of mean annual flow per me 

1,000 gallons per day" of 0.10 cubic feet per second. 

(c) "Biochemical oxygen demand" or "BOD" means the t h 

standard measure of the weight of dissolved oxygen consumed o f 

by microbial life while assimilating and oxidizing the organic i r: 

matter pres.ent. Analytical Reference: Part 219, Standard at 

Methods for the Examination of Water and Wastewater, 13th st 

Edition (1971). f < 

(d) 11 British thermal unit" means the quantity of heat dt 

required to raise the temperature of one pound of water through 
.. 

one degree Farenheit . The number of British thermal units a: 

discharged to a receiving water shall be determined based upon p 

the difference between the discharge temperature and the ambient h 

temperature of the receiving water. The ambient temperature 

of the receiving water shall be determined upstream of the p 

rrpoint of the heated waste discharge or, in a lake, pond or 


reservoir, outside the area affected by the heated discharge. 


For the purposes of this regulation one gallon of water shall 


be deemed to weigh 8 . 34 pounds . ' 

(e) "Disinfection" or "Disinfected" means the killing 

of the larger portion (at least 99.9% but not necessarily all) 

of the harmf~l and objectionable micro-organisms in a discharge 

by acceptable means. 

(f) "Domestic wastes" means spent water from human 

activities derived principally from dwellings, business 
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buildings and institutions and includes human body waste, sink 

waste and wash waste but does not include paint, gasoline, heavy 

metals, toxic materials, solids, oils, grease and scum. 

(g) "Mean annual flow in cubic feet per second means 

the total annual volume of streamflow, measured at the point 

of interest in cubic feet, divided by the number of seconds 

in one year (31,536,000 seconds in a year). Mean annual flow 

at the point of interest shall be determined from acceptable 

stream gauging records. In cases where no gauge record exists 

for the precise point of interest, mean annual flow shall be 

determined by adjusting nearby stream gauging records according 

to drainage area ratios. For the purposes of this regulation 

any lake, pond or reservoir into which waste is discharged 

pursuant to a temporary pollution permit shall be deemed to 

have a mean annual flow of 1.0 cubic feet per second. 

(h) "Permittee" means a person to whom a temporary 

pollution permit has been issued by the water resources depart 

ment pursuant to 10 V.S.A. §912a. 

(i) "Primary treatment" means a sedimentation process 

followed by disinfection reasonably expected to remove from 

50% to 60% of the suspended solids and from 25% to 35% of the 

BOD in wastewater. 

(j) "Suspended solids" (Non-Filterable Residue) means 

those solids which are retained by a standard glass fiber 

filter and dried to constant weight at 103° Centigrade for 

one hour . Analytical Reference: Part 224 C, Standard Methods 

for the Examination of Water and Wastewater, 13th Edition (1971). 
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§3 - Charges Established: The following pollution charges and 

rates are established as just and reasonable to fulfill the to F 

purposes of 10 V. S.A. §912a(e). poll 

per~(a) Domestic Wastes - Option #1: The annual pollution 

charge is the product obtained by multiplying the "Annual ob tc 

Charge Per Person Polluting as determined from Figure I-A of 

these regulations by the number of persons whose domestic cha l 

are being or to be discharged pursuant to the temporary pollution Per 

r eg·permit. If the domestic waste is disinfected in a manner ap

wasproved by the department, the annual charge shall be reduced by 

was33 1/3%. If the domestic waste receives primary treatment 

including disinfection, in a manner approved by the department , the 

wasthe annual charge shall be reduced by 50%. (This option provides 

a rra method of computing an annual pollution charge where the 

b e number of persons whose wastes are being discharged is relatively 

constant as in the case of a municipality or a private home . a n 

The method is predicated upon the assumption that the average 

as person discharges 100 gallons of domestic waste per day of 

b y constant strength. To compute the charge by this method one 

must know the mean annual flow of the receiving waters and re< 

o f the number of persons whose wastes are being discharged. To 

illustrate, if a municipality has a population of l,000 persons XI 

10whose wastes are being discharged into receiving waters having a 

h a mean annual flow of 500 cubic feet per second, one would com

pute th.e annual pollution charge by: (1) dividing the mean WO 

annual flow by the number of persons discharging to obtain me 

dethe "Dilution in cubic feet per second of mean annual flow 
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per 

t o Figure 

polluting" ( $23. 40); 

person polluting" by 

charge 

Per 1,000 Gallons" 

regulations by 

wastes 

waste 

the annual 

waste 

a 

;es 

;ion 

y 

, 

l y 

person polluting" ( 500 + 1000 = 0. 5 c. f. s.); ( 2) referring 

I-A to determL1e the "Annual charge per person 

( 3) multiplying the "Annual charge per 

the number of persons discharging to 

obtain the annual pollution charge ($23.40 x 1,000 = $23,400.00)). 

(b) Domestic Wastes - Option #2: The annual pollution 

is 	the product obtained by multiplying the "Annual Charge 

as determined from Figure I-B of these 

0 . 001 times the number of gallons of domestic 

discharged or to be discharged per day. If the domestic 

is disinfected in a manner approved by the department, 

charge shall be reduced by 33 1/3%. If the d9mestic 

receives primary treatment including disinfection in 

manner approved by the department, the annual charge shall 

be reduced by 50%. (This option provides a method of computing 

an annual pollution charge where the daily volume of domestic 

waste is known and relatively invariable throughout the year 

as in the case of most municipalities. To compute the charge 

by this method one must know the mean annual flow of the 

receiving waters and the number of thousands of gallons 

of domestic waste discharged per day (i.e. number of gallons 

x 0.001). To illustrate, if a municipality discharges 

10,000 gallons of domestic waste per day into receiving waters 

having a mean annual flow of 5 0 cubic feet per second, one 

would compute the annual pollution charge by: (1) dividing the 

mean annual flow by the number of thousands of gallons of 

domestic waste discharged per day to obtain the "Dilution in 
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cubic feet per second of mean annual flow per 1,000 gallons 
d~ 

per day 11 (50 + 10 = 5 c . f.s.) ; (2) referring to Figure I-B 
il 

to determine the 11 Annual charge per 1,000 gallons" ($234.00); 
da 

(3) Multiplying the " Annual charge per 1 , 000 gallons 11 by the 
ir 

number of thous ands of gallons of domestic waste discharged 
h<: 

per day to obtain the annual pollution charge ($234 . 00 x 
WC 

10 = $2,340 . 00)) . 
tl 

(c) Domestic Wastes - Option #3 : The daily pollution 
o: 

charge is the product obtained by multiplying the "Daily 
i i 

Charge Per 1 , 000 Gallons " as determined from Figure I-C of 
p 

these regulations by 0 . 001 times the number of gallons dis
t 

charged or to be discharged during that day . The annual 
( 

pollution charge for domestic wastes computed on this basis 
n 

is the sum of the daily pollution charges for the charge year. 
d 

If the domestic waste is disinfected in a manner approved 
( 

by the department, the annual pollution charge shall be reduced 
c 

by 33 1/3% . If the domestic waste receives primary treatment 
c 

including disinfection in a manner approved by the department , 

the annual charge shall be reduced by 50% . (This option 

provides a method of computing an annual pollution charge 

where the domestic waste discharged varies in volume and/or 

frequency as in the case of some households and seasonally 

occupied establishments . It should also be used where discharges 

are monitored as provided for in section 5(d) of these regulations . 

To compute the annual charge by this method one must know 

the mean annual flow of the receiving waters and the number 

of thousands of gallons of domestic waste discharged on each 
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day that a discharge occurs (number of gallons x 0 . 001) . To 

illustrate , if a ski lodge discharges domestic waste three 

days in a year as follows: 700 gallons in day #1, 1 , 600 gallons 

in day #2 and 2,000 gallons in day #3, into receiving waters 

having a mean annual flow of 10 cubic feet per second , one 

would compute the annual pollution charge by: (1) dividing 

the mean annual flow by the number of thousands of gallons 

of domestic waste discharged on day #1 to obtain the "Dilution 

in cubic feet per second of mean annual flow per 1,000 gallons 

per day " (10 ; 0 . 7 = 14 . 3 c . f . s . ); (2) referring to Figure I-C 

to determine the "Daily charge per 1 , 000 gallons" ($0 . 443 

(3) multiplying the "Daily charge per 1,000 gallons" by the 

number of thousands of gallons of domestic waste discharged on 

day #1 to obtain the pollution charge for day #1 ($0.443 x 

0 . 7 = $0 . 31); (4) repeating steps (1), (2) and (3) for the 

discharge of 1 , 600 gallons on day #2 and 2 , 000 gallons on 

day #3 (day #2 charge = $0 . 95; day #3 charge = $l .2s ; (5) adding 

the charges for day #1 , day #2 and day #3 to obtain the annual 

pollution charge ($0 . 31 + $0 . 95 + $1 .28 = $2 . 54)) . 

(d) Non-Domestic Wastes Containing Biochemical Oxygen 
t · 

Demand and/or Suspended Solids : The daily pollution charge is 

the product obtained by multiplying the "Daily Charge Per Pound 11 

as determined from Figure II of these regulations by the total 

number of pounds of biochemical oxygen demand and suspended 

solids discharged or to be discharged during that day. The 

annual pollution charge is the sum of the daily pollution 
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charges for the charge year. (This subsection and its corres
d 

ponding Figure II provide the method of computing annual 
c 

pollution charges for commercial and industrial discharges 
c 

such as dairy wastes, cheese making wastes, paper making 

wastes and granite wastes. To compute the charge by this 
1 

method one must know the mean annual flow of the receiving 
t 

waters and the number of pounds of BOD and suspended solids 

discharged on each day that a discharge occurs. No distinction 

in relative degrading effect is made between BOD and suspended 

solids and thus when both are present in a particular waste 

discharge, the computation is based upon the total number 

'of pounds of BOD and suspended solids (i.e. lbs. BOD+ lbs. 

suspended solids= number of pounds of waste). To illustrate, 

if an industry discharges waste containing 100 pounds of 

BOD and 50 pounds of suspended solids each day during the 

year into receiving waters having a mean annual flow of 100 

cubic feet per second, one would compute the annual pollution 

charge by: (1) referring to Figure II to determine the "Daily 

charge per pound" ($0 . 0844); (2) adding the number of pounds 

of BOD and suspended solids to determine the total number 

of pounds (100 + 50 = 150 lbs.); (3) multiplying the 11Daily 

charge per pound" by the total number of pounds to obtain 

the daily pollution charge ($0.0844 x 150 = $12.66; (4) multi

plying the daily charge by the number of days in the year 

to obtain the annual pollution charge ($12.66 x 365 = 
$4,620.90). Where the number of pounds of BOD and/or suspended 

solids varies from day to day or where the industry does not 
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discharge each day of the year, the daily charge must be 

computed fo~ each day of discharge and the annual pollution 

charge is obtained by adding all the daily charges for the year). 

(e) For heated effluents: The pollution charge rate 

for heated effluents for which a temporary pollution permit 

has been granted is $0.025 per million British thermal units. 

(This subsection provides the method of computing annual 

pollution charges for commercial, industrial and utility dis

charges involving heated effluents. To compute the charge 

by this method one must know the volume and mean daily temperature 

of the heated effluent discharged each day and the mean daily 

ambient temperature of the receiving waters. The charge · 

rate is fixed at $0 . 025 per million British thermal units. 

To illustrate, if in one day a utility discharges 1,000 , 000 

gallons of heated effluent at a mean daily temperature of 

120°F . into receiving waters having a mean daily ambient 

temperature of 70°F., the pollution charge for that day would 

be computed by (1) subtracting the ambient temperature 

of the receiving waters from the temperature of the heated 

effluent discharged to obtain the t~mperature differential 
' (120° - 70° = 50°F . ); (2) multiplying the number of gallons 

discharged that day by 8.34 pounds per gallon to obtain the 

pounds of water discharged (1,000,000 x 8.34 = 8,340 , 000 

lbs . ); (3) multiplying the pounds 0£ water discharged by 

the temperature differential to obtain the number of British 

thermal units discharged that day (8,340,000 x 50 = 417,000,000 

b . t.u.); (4) multiplying the number of British thermal units 
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discharged that day by 0 . 000001 to obtain the number of million t hat 

British thermal units discharged that day (417,000,000 x i nfc 

0 . 000001 = 417); (5) multiplying the number of million British s haJ 

thermal units discharged that day by $0.025 to obtain the wri1 

pollution charge for that day (417 x $0.025 = $10.42) . The t he 

annual pollution charge is the sum of the daily charges. com1 

§4 - Time When Pollution Charges Begin to Accrue; sha 

Charge Years_ inf 

\a) Except as set forth in subsection (b) of this section, 

pollution charges for temporary pollution permittees shall sha 

begin to accrue on July 1, 1972 or at such time thereafter as pol 

the permittee first discharges pursuant to the permit. sha 

(b) Pollution charges as established above for any 

temporary pollution permittee who abandons or rescinds or 

refuses to carry out his plans upon which the temporary permit 

has been granted shall accrue from July 1, 1971, or such time 
an< 

thereafter as the permittee first discharged pursuant to the 


permit . 

am 

(c) A pollution charge year shall conunence on July 1 un 
and terminate on the following June 30 • 

. §5 - AssessJ!len_t_~_f__ Charges hi 

(a) Annually, on or before April 1, the department pr 

shall compute pollution charges ror each temporary pollution 

permittee for the following charge year using information 
Sl 

contained in each application for a permit, any supplementary g: 

information filed by the permittee and mean annual flow data tJ 
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available to the department. Any permittee who believes 

that his application does not contain accurate or reliable 

information upon which to compute the annual pollution charge 

shall, on or before March 1, file with the department in 

writing such supplementary information as he deems will enable 

the department to arrive at a more accurate and reliable 

computation of the annual pollution charge . The department 

shall consider but shall not be bound by such supplementary 

information . 

(b) Annually, on or before April 15, the department 

shall give written notice to each permittee of his annual 

pollution charge and the method of computing it, which notice 

shall be deemed the assessment of the charge. Any permittee 

aggrieved by such assessment may appeal to the board pursuant 

to 10 V.S.A. §914a . 

(c) Except for those permittees who elect to monitor 

and be charged in accordance with subsection (d) of this 

section, the pollution charge for a charge year shall be the 

amount assessed by the department, as revised on appeal , 

unless reduced pursuant to section 6 of this regulation . 

(d) Any permittee may elect at any time to monitor 

his discharges by methods, equipment and at frequencies ap

proved by the department and have his annual pollution charges 

computed and assessed in accordance with the results or 

such a monitoring program. A permittee so electing shall 

give notice in writing to the department and shall specify 

therein the method, equipment and frequency by which the 
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as:
monitoring program i s t o be carried out. If the department 

p o 
approves such monitoring program, i t s hall give its conditional 

§6
approval to the permittee in writing . The permittee may then 

De 
proceed to install any necessary monitoring equipment and 

ch 
arrange for testing and such other activities as are necessary 

wa 
to carry out the approved monitoring program. The department 

sp
shall make a final inspection when the program is ready for 

implementation and, if the department gives final approval in 
ar: 

writing, the pollution charges thereafter shall be computed 
SE 

and assessed on the basis of the monitoring results when and 

while the program is operational . Every monitoring program shall 
a 

provide for periodic reports at such intervals as ~he depart
o ~ 

ment deems proper for the permittee and shall provide for a 
d : 

final report to be submi~ted not later than 15 days following 

the end of each charge year. Not later than 15 days after 
t 

receipt of the final monitoring report, the department shall 
t 

compute the pollution charge due from the permittee for the 
a 

charge year and give wriiten notice of its assessment to the 
s 

permittee. If the department has reason to believe that the 

final report does not accurately reflect the actual discharges 

of the permittee, it may compute and . assess the charges using 
j 

the information and data referred to in subsection (a) of this 

section. 

(e) If a permittee abandons or rescinds or otherwise 

fails or ·refuses to carry out his plans upon which the permit 

has been granted, the department shall thereupon compute and 
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assess in writing in accordance with these regulations the 

pollution charges accruing since July 1, 1971 . 

§6 - Reductions in Charges for Reductions in Volume and 

Degrading Quality of Wastes: A permittee may reduce his annual 

charge by reducing the volume and degrading quality of his 

waste in a manner and following the procedures hereinafter 

specified . 

(a) Domestic Wastes: A permittee whose charges are computed 

and assessed pursuant to subsections (a), (b) and (c) of 

section 3 may reduce his annual charge by: 

(1) disinfection of the domestic waste before discharge in 

a manner approved by the department in which cas.~ that portion 

of the annual charge applicable to the period during which 

disinfection is provided shall be reduced by 33 1/3%; or 

(2) providing primary treatment including disinfection 

to the domestic waste before discharge in a manner approved by 

the department in which case that portion of the annual charge 

ap_plicable to the period during which primary treatment is provided 

shall be reduced by 50%. 

(b) Domestic Wastes : A permittee who is or will be 

discharging domestic wastes, other than one who monitors and 

is assessed pursuant to section 5(d), may also reduce his 

annual charge as follows : 

(1) A permittee whose charges are computed and assessed 

pursuant to section 3(a) may reduce his charges by establishing 

to the satisfaction of the department that the number of 
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persons whose domestic wastes are being or to be discharged 


is and will continue to be less than when the annual charge 


was assessed. 


(2) A permittee whose charges are computed and assessed 

pursuant to section 3(b) may reduce his charges by establishing 

to the satisfaction of the department that the number of gallons 

of domestic wastes being or to be discharged during the charge 

year is and will continue to be less than when the annual 

charge was assessed. 

(3) A permittee whose charg~s are computed and assessed 

pursuant to section 3{c) may reduce his charges by establishing 

to the satisfaction of the department: (A) that the number of 

gallons of domestic wastes being or to be discharged on any 

days of the charge year is and will continue to be less than when 

the annual charge was assessed; and/or {B) that the number of 

days on which domestic wastes are being or to be discharged is 

and will continue to be less than when the annual charge was 

assessed. 

{c) Non-Domestic Wastes: Except for those permittees 

who monitor and are assessed pursuant to section 5(d), a 

permittee who is or will be discharging wastes other than 

domestic wastes may reduce his annual charge as follows: 

(1) A permittee whose charges are computed and assessed 

pursuant to section 3(d) may reduce his charges by establishing 

to the satisfaction of the department: (A) that the total 

number of pounds of biochemical oxygen demand and suspended 
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solids being or to be discharged on any days of the charge year 

is and will continue to be less than when the annual charge was 

assessed; and/or (B) that the number of days on which such 

waste~ are being or to be discharged is and will continue to 

be less than when the annual charge was assessed. 

(2) A permittee whose charges are computed and assessed 

pursuant to section 3(e) may reduce his charges by establishing 

to the satisfaction of the department that the total number 

of British thermal units for the charge year is and will continue 

to be less than when the annual charge was assessed. 

(d) Procedure for reducing charges: A permittee who has 

reduced the volume and/or degrading quality of h~s waste ~o as 

to entitle him to a reduction in the annual pollution charge 

assessed may petition the department in writing for an amendment 

to his temporary pollution permit and a reduction in his annual 

charge assessment. The petition shall specify the reason why 

the permittee is entitled to a reduction in his annual charge, 

the means, if any, by which the reduction in volume and/or 

degrading quality of the waste have been affected and the more 

stringent discharge limitations that the permittee is capable 

of meeting. The department shall consult with the permittee, 

test the waste discharged, inspect and approve or disapprove 

of any modifications in the waste treatment system or facility, 

if necessary, and determine if the permittee is entitled to 

a reduction in his annual charge. If the department determines 

that the permittee is not entitled to a reduction in his annual 
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charge, it shall notify the permittee to this effect in writing 

and shall specify thereln the basis of the determination. ' If 

the department determines that the permittee is entitled to 

a reduction in his annual charges, it shall: (1) amend the 

temporary pollution permit so as to impose the more stringent 

discharge limitations which the permittee is capable of 

meeting for the duration of the permit; and (2) issue a new 

assessment reflecting the reduction in the annual pollution 

charge to which the permittee is entitled. A permittee aggrieved 

by any determination of the department pursuant to this sub

section may appeal to the board pursuant to 10 V.S . A. §914a. 

§7 - Payment of Annual Pollution Charges : 

(a) Except as provided in subsection (b) of this section, 

all annual pollution charges shall be paid on or before the 

August 15th following the termination of the charge year . 

(b) A permittee who abandons or rescinds or otherwise 

fails or refuses to carry out his plans upon which the permit 

has been granted shall pay all pollution charges assessed 

pursuant to section 5(e) within 30 days after receipt of 

the written assessme nt from the department. 

(c) Checks shall be made payable to the State of Vermont 

and transmitted to the Water Resources Department, Montpelier, 

Vermont, 05602 . 
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Dilution in Cubic Feet Per Second 
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January 11, 1972 

EXPLANATCRY UOTES FCR THE APPLICATION OF PROPOSED POLLUTION 
CHARGE RATES TO TOWNS AND INDUS'I.RIES 

Note No. l) Under the proposed amendments to 10 v.s.A. , paragraph 
912a, all towns, cities, municipalities, Fire Districts , and 
school districts holding a temporary pollution pern1it will be 
e:cempt from the proposed pollution charges unless and until they 
depart from the abatement schedule contained in their temporary 
pollution permi.t . 

Note No . l) 'llle information in the attached Table was compiled 
from the Lest available data, and may be subject to minor adjustments. 

Note No. 3) Several towns requ·iring temporary pollution permits 
after July l, 1972 were omitted from the attached Table because 
sufficient data was not available in time for this release. 

Note No. 4) The attached Tabulation of proposed pollution charges 
for industries does not include all industries requiring temporary 
pollution permits after July l, 1972 and is for purposes -of 
illustration only. 
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* 	These towns treat a significant amount of industrial wastes. The industrial contribution toward capital . 
and operation costs have not been included in these calculations. 



APPROXUiATE LIST OF VERMONT IHDUSTRIES 

R~UIRING TFMPORARY POLLUTION PEJUUTS JULY 1, 1S72 


(BOD and S.S. values are "best estimates" from available infonnation) 
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Appendix B 

VERH)NT t·:ATER RESOURCES BOARD 
State of Vermont 

Agency of Environmental Conservation 

RULES ESTABLISHING POLLUTION CHARGES AND RESTATING PERMIT 

APPLICATION FEES IN ACCORD WITH TITLE 10, VERMONT STATl.TrES 


ANNOTATED, CHAPTER. 33, AS AMENDED 


Rul_~- Definitions 

The following words and phrases shall have the meaning ascribed to them 
unless the context clearly indicates otherwise: 

(1) 	 "Act" means the water pollution control act , Title 10, Vermont Statutes 
Annotated, Chapter 33, as amended; 

(2) 	 "Applicant" means any person as defined herein who has made application 
to the Department for a discharge permit or temporary pollution permit; 

(3) "Board" means the Vermont Water Resources Board; 
(4) 	 "Department" means the Department of Water Resources.. of the Agency of 

Environmental Conservation; 
(5) 	 "Discharge" means the 'placing, deposition or emission of any wastes, 

directly or indirectly, into the waters of the State; 
(6) 	 "Permittee" means any person as defined herein who has been issued 

a discharge permit or temporary pollution permit by the Department or 
any person to .mom a permit has been transferred as approved by the 
Department; 

(7) "Person" means person as defined in 10 V.S.A. 901 (4). 
(8) 	 "Pollution Abatement Facility" means any waste treatment system or 

pre-treatment facility and appurtenant works, process, procedures, and 
operations required by the Department to modify the characteristics 
of the applicant's wastes to meet water quality standards established 
by the Act and these regulations; 

(9) 	 "Public Interest" means that which shall be for the greatest benefit 
to the people of the State as determined by the standards set forth 
in section 903 (e) of the Act; 

(10) 	 'twaste" means effluent, sewage or any substance or material, liquid, 
gaseous, solid or radioactive, including heated liquids, whether or 
not harmful or deleterious to waters; 

(11) 	 "Haters11 shall include all rivers, streams, creeks, brooks, reservoirs, 
ponds, lakes, springs and all bodies of surface waters, artificial or 
natural, which are contained within, flow through, or border upon 
the State or any portion thereof; 

(12) 	 ''\·:ater Quality Standards" means the Regula.tions Governing Water 
Classification and Control of Quality as may at any time be adopted 
by the Board. 
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Rule 2. Te~porary Pollution Permits; Applications 
Rul....--

A person .who does not qualify for or has been denied a discharge permit shall 
apply to the department for a temporary pollution permit. Application shall be 
made on a form prescribed by the department ' and shall contain such infonnation as of 
the department may require . The department may require such person to submit any rec 
additional information it considers necessary for proper evaluation of the Bri 
application. The department shall inform the applicant of the reasons why he does 
not qualify for a discharge permit, together with a clear and concise description 
of the degree of treatment necessary for him to qualify for a discharge permit, 
whereupon the applicant for his part shall indicate in a manner satisfactory to 

Depthe department his acceptance of providing ~uch degree of treatment or appeal to 
datthe Board or cease and 	desist from further discharges of polluting wastes. In the 
witTemporary Pollution Permit that thereafter may be issued to the applicant, the 
thEdegre~ of required treatment, the technical steps necessary to accomplish such 

treatment and a time-schedule for the completion of each step shall be set forth mut 

as conditic1ns thereof, and the applicant shall communicate his understanding of met 

such conditions in a manner satisfactory to the department before such permit shall tee 
totake effect. 
is! 

Rule 3. Pollution Charges per Unit of Waste 	 an< 
all 
mu1The following pollution charges for computing the amounts to be paid by 

temporary pollution ?ermittees are established as just and reasonable to fulfill sue 

the purposes of the act: 

(1) Per pound of biochemical dxygen demand disch
to the waters of the State 

arged 

(2) Per pound of suspended solids discharged to 
waters of the State 

the 

(3) Per 1000 gallons of liquids requiring disinf
discharged to the waters of the State 

ection 

Rule 4. Pollution Charges, Per Person Equivalent 

bu1 
ma: 
moi 

$0.035 

Ru 

$0.025 

be 
sh

$0.01 	 ca 
a 
mo 
fe

For purposes of computing the per person equivalent in the case of pollution da
charges for homes, domiciles and residences, either permanent, temporary or pe
seasonal, the wastes per person for each day are assumed ·to contribute 0. 2 pounds 
of biochemical oxygen demand, 0.2 pounds of suspended solids, and 100 gallons of Ru 
liquid requiring disinfection. For purposes of computing accrued pollution 
charges, temporary or seasonal residences are deemed to be used six months a year 
and permanent residences are deemed to be used twelve months a year unless other co 
wise established by the pcrmittee to the satisfaction of the Department. For all hi 
other sources of wastes the Department shall furnish a Temporary Pollution 
Permittee with figures representing the pounds of biochemical oxygen demand, the Ru 
pounds of suspended solids and the gallons of liquid requiring disinfection, which 
can reasonably be expected and inferred from the use and occupancy of his premises 
or operations, for such period of time as is most applicable to such use and t~ 
occupancy, together with the computation of the per person equivalent where tt 
applicable. 
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Rule 5. Pollution Charges, Heated Effluents 

For the discharge o f effluents heated in excess of the permlssible increment 
of temperature increase specified by the water quality standards applicable to the 
receiving waters, the charge for such addition of heat is $0.025 per 1,000 ,000 
British Thermal Units. 

Rule_ ~-...;•;___..;:T·....;e;...;mp;;i;;..;o;....;r;....;a:;..;r;..<y:_.;:P;....;o;....;l;..;l;..;u;..;t;.;i;.;o_n.......;;P;_e_rm....;.;i;;..t;...s_,,:....;M~u-n_i;;..c_i_.p._a_l_i_t_i_e_s _ 


Every municipality of the State which has not already done so shall inform the 
Department, within 30 days of the promulgation of these rules or at such later 
date as required by the Department, whether it intends to abate any pollution 
within its boundaries which is reducing the quality of the receiving waters below 
the established classification by a central pollution abatement facility. If the 
municipality intends to abate its pollution by such a facility and if the Depart
ment determines that the proposed central pollution abatement facility is 
techni_cally and economically feasible and of a suitable type, capacity and design 
to be eligible for state and federal construction grants, the Department shall 
issue a Temporary Pollution Permit to the municipality in accordance with the act 
and these rules. If, however, such state and federal funds are not available for 
allocation to such a municipality, the Department shall issue to such a 
municipality a Temporary Pollution Permit which shall set forth as conditions 
such requirements as the Department finds reasonable and apprcrpriate , including 
but not restricted to the degree of preliminary planning necessary and the 
maximum volume and degrading quality of the wastes to be treated . Within three 
months after such state and federal funds become available, .t-be Departcent shall 
amend such a Permit in accordance with the act and these rules. 

Rule 7. Pollution Charges, Dates of Accrual 

For those persons whose discharges are degrading the waters of the State 
below the established classification on or after July 1, 1972, pollution charges 
shall accrue from July 1, 1972, or thereafter, provided, however, that in the 
case of municipalities and persons connected to a municipal system operating under 
a temporary pollution permit, such charges shall not begin to accrue until three 
months after the Department notifie s the permittee to the effect that state and 
federal funds have been allotted. Such charges shall cease to accrue on the 
date that the holder of a Temporary Pollution Permit qualifies for a discharge 
permit. 

Rule 8. Pollution Charges Deferred 

The pollution charges accrued during each fiscal year in which a permittee 
complies strictly with each of the requirements, conditions and restrictions of 
his permit shall be deferred. 

Rule 9. Pollution Charges Excused 

Deferred charges shall be excused and charges paid for non-compliance with 
the terms of a permit shall be refunded if the permittee achieves cocpliance with 
the terms of his permit by his expiration date. 
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Michigan 1 
r 

Act 293 fllule 10. Discha~ge Pen::iits (Restatement of Rule 6 adopted July 9, 1971) 
P.O. Drav. 
Lansing, fl 

a) Any person intending to discharge ~astes into the waters of the 
State on and after .July 1, 1971 shall make application to the Department for 
a discharge permit. Application shall be oade on a form prescribed by the 
Department and shall contain such information as the Department may therein 
require. The applicant shall pay to the Department at the time of submitting 
his application the following fees : 

(1) 	 Applicants whose wastes are domestic in character 

and do not exceed 1,000 gallons per day $10.00 


(2) 	 All other applicants $50.00 

Rule ll. Temporary Pollution Permits (Restatement of Rule 7 adopted July 9, 

A person who does not qualify for or has been denied a waste discharge pet'!li t 
may apply .to the Department for a Temporary Pollution Permit. Application shall 
be made on a form prescribed by the Department and shall contain such information 
as the Department may there in re~ujr~The Department may require such person to 
submit any additional information it considers necessary for proper evaluation. 
The applicant shall pay to the Department at the time of submitting his 
app l ication the following fees: 

(1) 	 Applicant whose wastes are domestic in character 

and do not exceed 1,000 gallons per day $20.00 


(2) 	 All other applicants $100.00 

Adopted June 29, 1972 by the 
ThVermont Water Resources Board 
da 

Filed by : th1 
re1 

A 

..William A. Irwin 
Executive Secretary Ge 

Fo 
Sil 
In~ 

Fe 
In: 
Fe 
In: 
M< 
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ATTENTION PERSON IN CHARGE OF 
ENVIRONMENTAL ACTIVITIES. 

MICHIGAN WATER RESOURCES COMMISSION 

WASTEWATER REPORT FORMS AND INSTRUCTIONS 
Completion And Return Of This Form Is Required By State Law 


Deadline for filing is December 15, 1973. 


This booklet contains the necessary forms and instruction.s for reporting of wastewater and critical materials 
data to comply with Michigan Act 293, P.A. 1972. All businesses which discharge wastewater to the waters of 
the State (Including groundwaters), or wastewater in addition to sanitary sewage to any sewer system are 
required to file this annual report. 

A separate report is required for each location at which your company does business. 

General Instructions 
Form I - General Information 
SIC Code List . . . . . . 
Instructions for Form II . 
Form II - Outfall Report 
Instructions for Form Ill 
Form 111 - Critical Materials Report . 

Instructions for Forms IV-A & IY·B 
Mail ing Instructions . . . . . . . . . 
Form IY·A - Hauled Wastes Report 
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GENERAL INSTRUCTIONS 
A sep< Information supplied in this report should reflect your company's operation during calendar year 1973. This 
this ae 

will necessitate preparing the report prior to the end of the reporting period in order to meet the December 15, 
1973, filing deadline. In the event of significant change in wastewater disposal after the report has been filed, 
an amendment to the report outlining the change should be filed. Also, an interim report is required when: 

1. 	 The use of a critical material not previously reported is commenced during the year, or 

2. 	Usage or discharge of a critical material increases sufficiently to move the level of usage or discha 

into a higher category on the critical materials report (Form 111 , Page 9). 


Whatever the nature of your business and resulting waste disposal practices take the time to completely and 
accurately fill out the forms since surveillance fees will be calculated using data directly from the forms. Any 
omission of data affecting the fee calculation will automatically result in the entering of the maximum value for 

NAM• 

that factor in the calculation formula. 
PLAr 

Read the instructions carefully and fully before beginning to complete the forms. Refer to page 14 for 
examples of completed forms properly filled out for an imaginary company. The examples are followed by Ill 
explanation of the surveillance fee calculation based on the return submitted by the same company. STAI 

If you need additional forms you may duplicate any you wish or request additional copies from: .. . 	 cit' 

Michigan Water Resources Commission 
Act 293 Reports 1. I 
P.O. Drawer M 

Lansing, Michigan 48926 


If you have any questions or require help in completing the forms you may call the following person for 
assistance: 

Jerry Fore 
(517) 373-2867 

2. 
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FORM I - GENERAL INFORMATION 

A separate report is required for each location at which your company does business. If you have sold your facilities at 
this address please indicate the new owner's name and address below and return the form to us. 

If any part of this mailing label is incorrect 

r please use the space below to correct it. 

If you have sold the business to the person 
listed below please check here D . 

L _J 

NAME OF COMPANY ANO/OR OWNER'S NAME 

PLANT NAME. ADDRESS OR CONTINUATION OF NAME 

WRC USE ONLY 

7 , lJ I I I I I I I I I I I I ' ' ' 

1 __ I_ -P~m~v___I!>~e~l l ~o:...J _ ~1:_ .'}_7 

STREET ADDRESS OR BOX NUMBER 

clTY 	 STATE ZIP CODE . 

1. 	Do you or did you own or operate a business (commercial or industrial) in the State of Mich igan during any part of 
1973 which discharged ANY wastewater (including cooling water and sanitary wastewater from toilets, washrooms, 
etc.). or which had wastewater removed by a wastehauler? 

A. 0 Yes. Continue with Question 2. 

If 	 your business is not operating at the 
Initial date:----  Final date----- current time is it permanently
of operation during 1973 of operation during 1973 closed? Oves DNo 

B. 0 No. Skip Question 2 thru 7, sign the report and see page 10 for mailing instructions. 

2. 	Is ALL of your wastewater sanitary sewage? (Note: Sanitary sewage includes wastewater from toilets, washrooms. 
drinking fountains, kitchens, laundries (except dry cleaning wastes) and other sanitary facil ities which may produce 
human waste. Sanitary waste does NOT include cooling water, co~denser water, or process wastewater.) 

A. 0 Yes. Continue with question 3. 

B. 0 No. Skip question 3. Continue with question 4. You must complete and attach Form II , page 7 . 

3. If ALL of your wastewater is sanitary sewage does it go to a septic tank or a municipal sanitary sewer? 
0 Yes. Septic Tank 

0Yes. Sanitary sewer (Note: lagoons are not included in either of these catagories) 


If you marked either of the above skip questions 4 thru 7, sign the report, and see page 10 for mailing 
instructions. 

0No. Continue with question 4. You must complete Form II, page 7. 
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4. 	Is any portion of your wastewater hauled away by a wastehauler or are you a wastehauler? 
O Yes. Continue with question 5. You must complete and attach Form IV-A or Form IV-8 whichever is applicable. 
0 No. Continue with question 5. 

5. Do you use or discharge to the best of your knowledge any of the critical materials listed on page 13? 
0 Yes. Continue with question 6. You must complete and and attach Form Ill, page 9. 
0 No. Continue with question 6. 

0211 
0241 

6. 	A. Please refer to page 5 and copy the appropriate standard industrial classification code in the box below (if none 0700 

applicable leave blank). 

Mii 
1000 

B. Describe in detail the primary activities that generate wastewater at this facility. 	 101 1 
1021 

Continue with question 7. 

7. Schedule of operation 

___ hours/day 
____ hours/day 

----hours/day 

Phone Number 

Name and T itle of Person Completing Report (please print) 

code 

AGI 

0100 

0200 

1081 

1300 
1380 

1400 
1422 
144~ 
145C 
147C 
14~ 

15()( 
____days/week ____weeks/year 

160• 
____days/week ____weeks/year 
____days/week ____Weeks/year 

M 
ioc 
201 

Number of Employees 201
20: 
20C 
20C 
20< 
20: 
20 

Signature 20 
21> 
20 
20 
20 
20 
20 
20 
2C 
2C 
2(
2(SEE PAGE 10 FOR MAILING INSTRUCTIONS 
2( 
2C 
2(
2( 
21 
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STANDARD INDUSTRIAL CLASSIFICATION CODES 
Note:· This is an edited list. Any facility which cannot be categorized with 

one of the following listings should leave the box on page 4, question 6, blank. 

Code Tiii• 	 Code TiiisCod• TIUt 

MarulaC1u11no·conrd Manulacluring-cont'd.AGRICULTURE 
2800 CHEMICALS ANO Al.LIED PROOUCIS 3700 TRANSPORTATIONEOUIPMENT 
2810 lodus11"11lnoroanic Chemicals 3710 Mocor Vehi<:les and Equipmen10100 AGRICULT\JRAL PROOUCTION--'ROl'S 2820 Plastics Ma11na1S and Synl!le6cs 3711 Molo< vehicles and car bodies 
2830 Drugs 3714 MOiar vehicle parts and accessones

0200 AGRICULT\JRAL PRODUCTION 2840 ~. Cleaners. ""' TOilel Goods 	 3715 Trucl! tra1lors
LIVESTOCK 	 2850 PMIS 111d Alitd P1odutts 3720 Aircraft and Pans

0211 Beel cam. ftt<lloes 2860 	 3730 Sllfp and Boal 8'rlfdng and Repairingll1d=l11'1'~~n>ta1S02<1 o.tiy !arms 2870 	 3740 Ra"road Eqwpment 
2890 ~ISCIJlintous Chtn>tal Prcducts 	 3750 Mocorcydes. 8icvCleS. al1d Parts

0700 AGRICULTURAL SERVICES 	 2891 Adhesives 1nd sealants 3760 Guided M1SS1es, -Space Vehicles. Paru 
2892 ExplosiYes 3790 Misctllant0us Transpartalion Equ1pmen1
2893 Plintlng inks 3792 Travel Trailer.; and camper.;

3795 Tanks and Tanll Components 
2900 PETROl.EUM ANO COAL PRODUCTSMINING 2911 Pe11oleum 1tflnlng 	 3800 INSTRUMENTS ANO RELATED 
2950 Pavino al1d Roollng Materials 	 PRODUCTS

1000 METAL MINING 3810 Englnee11no and S~ntffic Instruments
1011 Iron Ores 3000 RUBBER ANO MISC. PtASTlC PRODUCTS 3820 Measuling and Conuollng OOYlces1021 Coppet ores 	 3011 nres and inner tubes 3830 ll!>lrcal lnslrumenls and Lenses1081 Metal monlng stf\lices 	 3069 hbritated rubber products 3840

3079 lliis<ella'-ls pin~ p1oducts 	 3860 ~..O:~~~"r~uf::m:/:~f:~es
1300 Oil ANO GAS EXlRACTlON 
1380 Oil and Gas held Se<l<ices 3100 LEATliER ANO LEATliER PRODUCTS 	 3900 MISCELLANEOUS MANl.JfACTURING 

3111 ltalher tanning and 6rishing 	 INDUSTRIES1400 NONMETAi.iC MINERALS 3910 Jeweliy. SilVerware. and Plated Ware
1<22 Crushed and b1obn Dmeslone 3200 STONE. CLAY. AND GLASS PRODUCTS 3930 Musical lnslruments
1'40 Sand and Gravtl 3220 Glass and Glassware. Pres>ed or Blown 39401450 Clay and Relaltd Mintrals 	 3241 Cement 3950 ~~~.·~~~fl~~~~·=Art Supples1470 Chemical and Fertili1er Minerals 	 3250 SlruC1ural Clay P1oduC1S 3990 MisceGaneous Manufaclures1492 Gyl)5um 	 3260 Pottery and Relaled ProduclS 

3270 Concrele. GyPSUm. and Plasler Products 
3271 ConClelt blocl! and brlcl! 
3273 ReaOy·mixed concrete 
3274 LimeCONSTRUCTION 	 3275 
3290 ~~~~=':. Mmeral ProduC1S. 

1500 GENERAL BUILDING COllTRACTORS 3291 AblJSlve products TRANSPORTATION 
3292 Asbestos Products 

1600 HEAVY CONSTRUCTION 3295 Minerals. oround or treared 
CONTRACTORS 3297 Noncliy 111trac:1ories 4010 RAILROADS 

PRIMARY METAi. INDUSTRIES 4200 TRUCKINGANO WAREliOUSING 
3310 Bla!I Furnaces and Basic Steel Products 
3300 

4210 Truddng. Local and long Oistlnce 
3312 Blast furnaces and steet mills 4221 Farm produC1 warehouSing and s1orage


MANUFACTURING 3313 Eleolrometallurgle.11products 

3315 Sleel w0re and relaled produclS 	 m~ ~~~r.~11:.~~n~J~~ 

woo FOOD AND KINDRED PRODUCTS 3316 Cold llnlshlng of sleel shapes 
2010 Meal ProduC1S 3317 Sleel pipe and lubes 4400 WATER TRANSPORTATION 
2011 Meal packlno planlS and SlaUOhler houses 3320 Iron and Sleel Foundries 4430 Great Lakes TrallSjlonation 
2020 Daiiy Prooucts 3321 Gray Iron foundries 4440 Transport11ion on River.; and Canals 

2030 PresONed F11111s & Vt0etables 3322 Malleable 11on lovndries 
 4452 Ferries 
2033 Canned fruitS and vegflables 3330 Primaiy Nonferrous Metals 
2035 Pidiles. ,....ces. and sa.,d dressS!gs 3331 !!~ ~';~=.:::i.~.~-

4'63 Marine can;o llandlng2037 frozen lnits and •eoeubles 	 3332 ~~=rr 
20'0 Gnin Mil Products 3333 Prlmaiy DllC 
2043 Cereal brealdasl fooc!S 3334 Primary alurronum 
2047 Dog. tal, al1d Olh.. pel lood 3340 Secondary Nonferrous Metals 
2050 Bakery Products 3361 Aluminum foundlits 
2060 Sugar and ConleC1ionary Products 3362 SERVICES
2063 	 3390 ~i~~li:~g~;·~,~~Pl'f:t:U~g~ifu
2070 ~=~~·011s 3398 MOiai heal lreabng 
2076 V09e1able on mills 4900 ELECTRIC. GAS. ANOSANITARY 
20n Anunal and marlnt lats & oils 3400 FABRICATED METAL PRODUCTS SERVICES 
2080 Bevetaoes 3410 Metal Cans and Sh"plng Containers 4911 E~ric services 
2082 Maft bOYetllOes 3420 CU1lery. Hand TOOis. and Hardware • 925 Gas P•oduotion ~... clistribut~n 
2064 w..es. brandy. and brandy spiriis. 3430 Plumbing and Heatin~lectnc 4953 Rtluse systtms
2Ql5 Disbled lquor. excep1 brandy 3440 Fabritaltd SIJUCIUral UCIS 

2086 Bottled and tanned soft dlinl<S 3442 MeUI doo~. sash. and trim 5810 EATING ANO ORINJ(ING PLACES 

2Ql7 3443 

2090 :r~:::~sK~r:d'1:.;.,.,~ 	 3«<I ~~:"~":.af':.~"'k (boiler SOO!>S) 651 2 OFFICEBUILDINGS 
2091 Ganntd and cured sealooc!S 3-450 Screw Mach•ne Products. Bob. etc. 

2092 Fresh or troien packaged fish 3400 Metal Forglnos and Siamp;ngs 7000 HOTB.S ANO OTHER LODGING 


3462 Iron and sleel 1oromgs PLACES 

2200 TEXTILE Mil l PRODUCTS 3463 Nonferrous lorgin~s 7()1 1 Holels. mo1els. and 1oulis1 courts 


3465 Aulomo11Ye s1an-.i1nos 7030 Camps al1d Trailering Parks 

2300 APPAREL ANO OTHER TEXTILE 3-470 Molal Seivoces 7032 SPOttino and recreationaJ camps 


PRODUCTS 3-471 7210 laundry. Cleaning & Garmen! Se<victs 

3-479 ~~~~°c!~3~0!~i~ied servi ces 7215 Coln-apeiaied laundries 


2400 LUMBER ANO WOOD PRODUCTS 3-480 Ordnance and Accessolies 

2420 Sawmills and Planing Mills 3490 Misc. Fabritaled Mei.I Produ<U 7391 laboralones - Testing and Research 

2430 M~lworlc . ~wood & s1ruc1ural Members 

2440 Wood Conta ntrS 3500 MACHINERY. EXCEPT ELECTRlCAl 7399 Wattr Sollentr Service 

2'48 3510 Engines al1d TulbcntS 

2450 : :: &!\:no~~1u:obi1e Hanes 3520 7500 AUTO REPAIR. SERVICES. 

2<90 Mi$CO!laneous Wood Products 	 3530 ANO GARAGES~::~==!ineaae11intry
2491 Wood preserving 	 3540 MtQlworlling MaC111neiy 7530 Automotive R~~ Sbaps
2492 Particleboard 3550 Special lnduS1fY Maeh1ntty 7542 C.r waShts 

3560 General lnduslr"11 Maellinery
2500 FURNI TURE ANO FIXTURES 3570 Office and Computing Maellines 7900 AMUSEMENT & RECREATION SERVICES 

3580 Refrigeralion and St<vice Machinery 7933 Bowling alleys

2li00 PAPER ANO ALLIED PRODUCTS 3590 Misc. Maelllnery. Excep1 Ete<trital 7940 Commercial Spons 

2611 Pulp mills 7941 Sports clubs and promo1er.; 

2621 Pape1 mills. empl building pa,ptr 3600 ELECTRIC ANO ELECTRONIC 7948 Raetng. Including llacl! OPtfalion 

2631 Papert>oard n>lls EQUIPMENT 7992 Pubfic golf courses 

2640 Misc. Convened Pai>tt P1oducts 3610 Electric Oislributing Equipmenl 7996 Amusemenl partcs 

2650 Paetrt>oatd Containtrs and Boxes 3620 Eltclrltal lndus1Jlal Apparatus 7997 Mer'T'Cmhip spgrts & recreation dubs 

2661 Building paper and board mills 	 3630 Household Appliances 


3640 fleatic Ugh~n~ and Wiring E111il>ment 8000 HEALTH SEFIVICES 

2700 PRINTING ANO PU8USHfNG 3650 Radio and TV ece!ving Equipmen1 8050 Nursing and Personal C.re Facii lies 

2710 NewspoptfS 3660 Com...,lllCl~on Equipment 8060 

2750 Commerc:ia• Pnnbng 3670 8070 ::'fe:,~.., Denial Laboratones 

2790 Prin1ing Trade s.Mces 	 3690 ~:i·~ct~:re~~~~ 8080 Outpallent Cart Faciities 
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INSTRUCTIONS FOR FORM II 


Note that information is to be reported separately for each outfaii. An outfall, for purposes of this report, is 
considered to be any point at which wastewater enters the waters of the State (including groundwaters) or a 
sewer system. Complete a section of information for each wastewater discharge (multiple municipal sanitary 
sewer connections may be summarized as one outfall). If more than two outfalls are to be reported, Form II 
may be duplicated or additional copies will be supplied on request. 

ITEM A- In the spaces provided first copy the six d igit facility identification code number from the upper left 
hand corner of the mailing label (leave blank if number does not appear on label). Next, in the spaces marked 
OUTFALL NUMBER, number each outfall reported using any numbering system of not more than two digits. If 
you submit Monthly Operating Reports enter the appropriate station number in the spaces so marked. 

ITEM B - Circle the number corresponding to the type of discharge. For surface water discharges list the 
name of the receiving water. A DISCHARGE TO A STORM SEWER which directly enters a watercou rse is a 
SURFACE WATER DISCHARGE and must be reported as such. Lagoons with an outlet to surface waters must 
be reported as surface water discharges. Discharges to combined storm-sanitary sewer systems may be 
reported as municipal sanitary sewer discharges. For groundwater discharges specify the type of ground
water disposal by circling the appropriate subgroup under the groundwaters heading. For discharges to a 
sanitary sewer system list the name of the municipality operating the system. 

ITEM C- Flow figures (Average, Minimum and Maximum) are to be reported in the appropriate spaces in 
units of million ~allons per day (MGD). For example, a flow of 2,500 gallons per day would be 
recordedl . ,Q, 0,2 51 (note that decimal points are coded as digits), a flow of 5,000,000 gallons per day would 
be recorded! . 15 •.• o!(any blank spaces should be to the left). Round off flow figures as necessary to fit in 
space provided. The average daily flow figure should be based on the number of days during the year on which 
the outfall discharged -i.e.: 

total outfall discharge volume for the year
Average Daily Flow = 

number of days discharge took place 

except for lagoons, which should report 

. Fl Total influent volume for the year
Average Da1 1y ow = . · · f

number of days during which in .luent took place 

Note: For lagoons, the average Daily Flow and Maximum Daily Flow are the same. 

Ind icate whether flow figures reported were measured or estimated by placing a check in the correct box. 

ITEM D- Indicate the type of wastewater discharged by the outfall in relative percentages adding up to 100 
percent. For purposes of this report, sanitary wastewater includes human sewage only, and cooling and 
condenser wastewater includes only uncontaminated water resulting from these practices. All other forms of 
wastewater are considered process wastewater. 

ITEM E-Use this item to indicate months of operation of the outfal l during calendar year 1973. If the outfall 
operated for the full year check this box. If the outfall began and/or ended operation during the year or if itwas 
used only a few months or days list the date(s). If the outfall operated intermittently (on and off several times) 
indicate the number of days of discharge. 

ITEM F- Briefly describe the nature and source of the wastewater from this outfall, a description of the outfall 
and the geographical location of the outfall. Location may be indicated by any of the following methods: 
Latitude and longitude in degrees, minutes and seconds; Tier, Range and section along with feet north and 
east of the southwest corner of the section ; river miles upstream from the mouth of the river; distance from the 
nearest bridge along with the name of the road the bridge is on; nearest cross streets for sewer connections, 
orstreet address of a sewer connection point may be used where applicable. A marked and scaled map may be 
enclosed to satisfy the location requirement. 
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FORM II - WASTEWATER OUTFALL REPORT 
(See Instructions on Facing Page and Example on Page 14) 

Outfall II Monthly Operating Report Station I I 
I I I I I Number LLJ Number (If Known-Otherwise leave blank) .,..,......• _.._ __....__..,1-,! 

1 1 168 9 10 

C. Volume of DischargeB. Water from this outfall is discharged to (Circle One Only) 
1. Surface Waters.__________________ 

Name of receiving water 1. Avg. Daily Flow (MGD) 1I IGroundwaters ( for storm sewers 	give whore sewer discharge.) L._._.......__.__.._2~2
18

2. Lagoon or Seepage Pond With No Outlet 
2. 	 Min. Daily Flow (MGD) l._,.....,a_..._..._,...,I 

23 27 
3. Spray Irrigation 
4. Septic Tank - Tile Field 

3. Max. Daily Flow (MGD) 	 ._I__..1__.__...__._1 _.I5. Deep Well Disposal 
28 326. Surface of Ground 

7. Other____________________ _ 
4. Total Annual Flow (MGY) I..__.___.__.__...__._,_.I 

33 38 

B. Municipal Sanitary Sewer_.._.__.,..,....,....-.-=-,,.,----- Was flow (Check One) 
< ) 	 Name o f Mun1cipahty
17 Omeasured or 

Oestimated? . 

E. Outfall OperatedD. Type of Wastewater 

1. 0 Full Year 1. Process .,,I.,,......~-"'"'7'!1 %
39 at 2. 0 Only Part of Year 

Initial date______ Final date______ _
2. Cooling .._I__......__._~ % 


42 44 
 of discharge 	 of d ischarge 
3. 0 lntermittent: _____days .. · 3. Sanitary! I % 

4 5 47 

F. Word Description of Wastewater, Out fall Description and Outfall Location 

Outfall 	 Monthly Operating Report Station CJ 
I I I I I Number 	 Number (If Known- Otherwise leave blank) 

8 9 10 	 11 16 

B. Water from this outfall is discharged to (Circle One Only) 

1. Surface Waters 
Name of receiving water 

Groundwaters (for storm sewers give where sewer discharges) 

2. Lagoon or Seepage Pond With No Outlet 
3. Spray Irrigation 
4. Septic Tank - Tile Field 
5. Deep Well Disposal 
6. Surface of Ground 

7. Other-------------------- 

8 . Municipal Sanitary Sewer----- -------- 
<17) Name of Municipality 

c. Volume of Discharge 

1. Avg. Daily Flow (MGD) 

2. Min. Daily Flow (MGD) 

3. Max. Daily Flow (MGD) 

I I 
18 

I I 
23 

I I 
28 

22 

2 7 

32 

4. Total Annual Flow (MGY) 
33 

I 
38 

Was flow (Check One) 

Omeasured or 
O estimated? 

D. Type of Wastewater 
1. Process I %I I 

39 41 

2. Cooling I I I 1% 
4 2 4• 

3. Sanitary I 1% 
45 47 

E. Outfall Operated 
1. 0 Full Year 
2. OOnly 'Part of Year 

Initial date Final date 
of discharge 

3. 0 Intermittent: days 
of discharge 

F. Word Description of Wastewater, Outfall Description and Outfall Location 

FOR ADDITIONAL OUTFALLS, MAKE COPIES OF THIS FORM OR REQUEST ADDITIONAL FORMS. 
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INSTRUCTIONS FOR FORM Ill 

Complete one section of th is form for each material listed on page 13 which is used and/or discharged at this 
site. Note that usage and d ischarge are to be reported on a plant wide basis and that they are reported by 
ranges rather than by specifying exact pounds. 

Note: We are interested in the critical materials contained in your product or used in your manufacturing 
process in any way, even if they are recovered or if t hey do not come in contact with water. Any critical 
materials used incidental to your manufacturing process must be reported if they may, at times, be 
discharged. If you are uncertain whether a particular material must be reported please call Jerry Fore 
(517) 373-2867 for assistance. 

Copy the six-digit identifying code number appearing on the mailing label in the space provided (leave blank if 
number does not appear on label). 

ITEM A - Note that each item on the critical materials list has a corresponding five-digit parameter number. 
Copy proper number in the space provided. 

ITEM B - Indicate the name of the critical material being reported. (Must match number listed in A.) 

ITEM C - Circle the number corresponding to the level of usage of critical material in question at this plant 
site during 1973. 

ITEM D-Circle the number corresponding to the total level of discharge of the critical material.in question in 
the wastewater of this plant during 1973. " · 

ITEM E - List the numbers of the outfalls reported on Form II which discharge any amount of the critical 
material in question. 

ITEM F - If publication of information you supplied in Item C would endanger the confidentiality of 
proprietary manufacturing processes, place an "X" in the box provided and that information will be held 
confidential. 

Repeat sections as necessary to report all critical materials used and/or discharged. You may duplicate page9 
if more than three (3) parameters are reported, or additional forms can be obtained on request to: 

Michigan Water Resources Commission 

Act 293 Reports 

P.O. Drawer M 

Lansing, Michigan 48926 
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FORM Ill - CRITICAL MATERIALS REPORT 
{See Instructions on Facing Page and the Example on Page 14) 

1is 
by 

al 
>e 
re 

if 

r. 

Copy Code Item C: Total lbs./yr. Item D: Total lbs./yr. 
Number from I tem A: us used in plant: discharged by plant
Mailing Label Parameter No. 11 = <101 lbs. 0 = 0 lbs. 

I a .c I I I I 2 = !01 - 1,000 lbs. 1 = < 11 lbs. 

I I I I I I I I I C'llcie 3 = 1,001 - 10,000 lbs. Circle 2 =11  100 lbs. 
1 8 9 13 One 4 = 10,0001 - One 3 = 101- 500 lbs. 

100,000 lbs. 4 = 501-1,000 lbs. 

IItem B: Criticlll Material I 
5 = 100,001 - 5 = 1,001-10,000lbs. 

1,000,000 lbs. 6 = 10,001 -
6 =< 1,000,000 lbs. 100,000 lbs. 

(14) 
7 =<100,000 lbs. 

(15) 

Item E: Indicate the numbers of the outfalls reported on Form II which discharge this critical material: 

ww~wCJDWWWCJwwWwwW 
16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 4 1 42 43 44 45 46 47 

Item F: 

D Check here if you want the information supplied in ITEM c to remain confidential as provided by 

(48) Section 6b of Act 293 and Rule 235(4). 

Copy Code Item C: Total lbs./yr. Item D : Total lbs./yr. 
Number from Item A: us used in plant: discharged by plant
Mailing Label Parameter No. 1 = <101 lbs. 0 = 0 lbs. 

la .c I I I I I 2 = IOl - 1,000 lbs. 1 = <11 lbs. 

I I I I I I I I Orde 3 = 1,001 - 10,000 lbs. Circle 2 =11,100 lbs. 
1 8 9 13 One 4 = 10,0001 - One 3 = 101- 500 lbs. 

100,000 lbs. 4 = 501 - 1,000lbs.

IItem B: Critical Material I 
5 = 100,001 - 5 =1,001-10,000 lbs. 

1,000,000 lbs. 6 = 10,001 
6 =< 1,000,000 lbs. 100,000 lbs. 

(1 4 ) 
7 = <100,000 lbs. 

(15) 

Item E: Indicate the numbers of the outfalls reported on Form 11 which discharge this critical material: 

CJCJ~wCJDGJWWCJwwWwCJW 
16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 '.lR 39 40 41 42 43 44 45 46 47 

Item F: 

D Check here if you want the information supplied in ITEM c to remain confidential as provided by 
(48) Section 6b of Act 293 and Rule 235(4) . 

Copy Code I tem C.: Total lbs./yr. Item D : Total lbs./yr.
Number from Item A : us used in plant: discharged by plant
Mailing Label Parameter No . 1 =<101 lbs. 0 =0 lbs. 

I a .c I I I I 2 = IOl-1,000 lbs. 1 ., < 11 lbs. 

I I I I I I I I I Orcle 3 "' 1,001 - 10,000 lbs. Orcle 2 = 11-lOOlbs. 
1 8 9 13 One 4 = 10,0001 - One 3 = 101- 500 lbs. 

100,000 lbs. 4 = 501 - 1,000 lbs. 

IItem B : Critical Material I 
5 = 100,001 - 5 =1,001 - 10,000 lbs. 

1 ,000,000 lbs. 6 = 10,001
6 = < 1,000,000 lbs. 100,000 lbs. 

(14) 7 =<100,000 lbs. 
(15) 

Item E: Indicate the numbers of the outfalls reported on Form II which discharge this cr itical material: 

CJCJwwCJDCJWWCJww~www 
16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31 32 33 34 35 36 37 38 39 40 41 42 43 44 45 46 47 

Item F : 
D Check here if you want the information supplied in ITEM c to remain confidential as provided by 
1481· Section 6b of Act 293 and Rule 235(4) . 

FOR ADDITIONAL CRITICAL MATERIALS MAKE COPIES OF THIS FORM OR REQUEST ADDITIONAL FORMS 
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INSTRUCTIONS FOR FORM IV-A 

Note - A separate section is required for each type of waste. 


Enter the facility Identification Number from the upper left corner of the mailing label. 


ITEM A-Briefly describe the source and general characteristics of your hauled wastewater. Example: plating 

line wastes containing nickel and chrome plus acid bath overflow. 


ITEM B - Enter volume that accumulates is one week. 


ITEM C - Enter removal frequency . 


ITEM 0-Enter brief description of storage container. Example: Vented rubber lined 2000 gallon steel tank. 


ITEM E-Describe overflowand spill containment if any. Example: 3footearth dike 1OOft. in circumferance. 


ITEM F - If applicable enter location. 


ITEM G - Enter name and address. 


INSTRUCTIONS FOR FORM IV-B 

ITEM A-Copy the six digit code number from the upper left corner of the mailing label where indicated (leave 
blank if no code numberappears on the mailing label) . Next, enter your wastehauler license number in the box 
provided. 

ITEM C- If you use more than two sites to dispose of waste you may attach an additional sheet of paper with 
their addresses. 

Mailing Instructions: Fold the return mailing sheet (page 12) around all forms being returned. Be sure to write 
in your return address and apply sufficient postage. Staple and mail. 
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FORM IV-A -WASTEWATER REMOVED BY WASTEHAULERS 
See Instructions on Facing Page 


Copy Code Number 

from Mailing label 


11,w, 1 1 1 1 1 I 
8 

A. 	Describe the source and general nature of the liquid wastes you have hauled to another site.___ 

B. Aproximately what volume of this waste accumulates in one week? I , , , , I gallons. LJ 
9 13 14 

C. 	 How frequently is it removed? 
1Odaily 20weekly 400ther 

D. Describe the storage container(s) you retain the wastes in______________ _ _ _ 

E. 	 Do you have provisions for containing accidental spills or overflows of this 
material? 0Yes 0No 
If yes describe.------------------------------- 

F. If you dispose of this waste yourself, indicate the disposal site. ______________ _ 

G. 	 If the waste is removed by someone other than yourself, give his name and address. 

FORM IV-B - WASTEHAULERS REPORT FORM 
(To be completed by haulers of liquid wastes only) 

Copy Code Number 

from Mailing label 


license NumberA.	 , I I I I I I 
B. 	 Do you own your own waste disposal site? 

0Yes 0No 

C. 	 Give the name of the owner and address of the site(s) where you dispose of the waste you haul. 

D. 	On a separate sheet of paper prepare a list of names and addresses of commercial and industrial 
establishments where you picked up any wastewater during 1973. 

YOU MAY MAKE ADDITIONAL COPIES OF THIS FORM OR REQUEST ADDITIONAL FORMS 
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Michigan Water Resources Commission 

CRITICAL MATERIALS REGISTER 


Published October 1, 1973 


Parameter 
I. 	 INORGANIC MATERIALS Number 

Antimony 	 95000 Mercury 
Arsenic 	 95001 Nickel 
Cadmium 	 95002 Selenium 
Chromium 	 95003 Si lver 
Copper 	 95004 Sulfides 
Cyanides 	 95014 Thallium 
Lead 	 95005 Zinc 

Parameter 
II. 	 ORGANIC MATERIALS Number 

Acridine 95017 Hexach lorobenzene (HCB) 
Acrolein 95018 Hexachlorobutadiene (HCBD) 
Aldrin 95067 Hydroquinone 

Ammonia 95089 lsoprene 

Amyl Acetate 95052 Lactonitrile 

Anilines (incl. Benzidines) 95043 Mesitylene 
Benzaldehyde 95021 Mesityl Oxide 
Benzene (Solvent) 95020 Napthol 
Benzyl Bromide 95022 Naphthenic Acid (Napthalene) 
Beta propriolactone 	 95019 Nitrobenzenes 
Butyl Alcohol 95053 Phenolic compounds 
Butyraldehydes 95044 Phenanthrene 
Butyric Acid 95054 Phthalates 
Carbon Disulfide 95055 Picramates (nitro-phenols) 
Chlorinated Benzene Compour:ids 95045 Polychlorinated biphenyls (PCB's) 
Crotonaldehyde 95056 Pyridines 
Cumene 95057 Quinoline 

DDT 95068 Qui none 

Dichloropropane 95023 Styrene 

Dieldrin 	 95069 Tordon 
Diethyl benzene 95024 Toxaphene 

Endrin 95070 V,inyl Toluene 

Ethyl Acrylate 95058 Xylenes 

Heptachlor 	 95071 2-4-5 T (and its formulations) 
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Parameter 
Number 
95006 
95007 
95008 
95009 
95015 
95010 
95012 

Parameter 

Number 


95040 
95041 
95027. 95059 
95028 
95060 
95029 
95031 
95032 
95047 
95048 
95035 
95049 
95063 
95039 
95050 
95036 
95037 
95061 
95065 
95072 
95062 
95064 
95066 

S; 

p1 
C< 



EXAMPLES OF COMPLETED FORMS 

Sample Problem: XVE Company is an electroplating f irm located in Benton Harbor that has two wastewater 
outfalls. Onedischarges directly to the St. Joseph River and the other discharges to a seepage lagoon on their 
property. They have no wastewater hauled to another site. The following ill ustrations represent properly 
completed forms they might have returned. 

FORM I  GENERAL INFORMATION 
... --·-·.. ,._.,.... ........ .._..  ..... .__.. ~-.........._...... ....... ........... .. 
..... · - ........ ............ .... ·  . _ ...... .. ., . ...f'll ~... - ··· ·~·· .... ........... 

r ::J·--·---  ·, ------·~-·..·······---- ...--....- ....----·-·D 
JL 

FORM 11  WASTEWATER OUTFALL REPORT 
l\oo ......_,_.,  ' ....... " • _ .._. __ ..... " ' 

·e-=~~~s;e..rf'!!
....._.~. -- ·--·---' ,_ .. ..._~ .........o. 

1 ..... ..._ ,_..,_,_ ,..........
" ......... .,......., 
II 'J.;oo• -.o"''"-"'' ....__________ 
·.....--,').oo-.~~ ... .;-  - ;c:.;::·"'.,.._. 

.. . 

... ....... ,,,, ___....... _.... __,_., ...,_ ............. 
i~'.' ~:::::::.."~:::,' .,.,._, _ _,,_,...,,... ,. ,. ,.,,.,v,_..._,,_ 

...-........ ,,., ..... 

•-C T_ .. ... 
•·<... .. 
, ... 1418'~- .!... ·....- .. 

-~i\-~ 
,,!,<IMilQIO""

1-· &::llll-=cbC"f .., !L..., 

-·D °""...,.,._,, ,..__ ,.., ·-  ""'"·••l.W C•._....,.,_,,,.,,.,..,..,.i w .... ......-'-""""''.,_""",...' 

1-.........·-"· ViG'w

_c,--..,.---:<!Ori.. 

....ch ,~'=-.:~_....... ...... ~ 
· ~o::o .. 

••~:< 1,000.000.. 

Q 
°""'-• -•4- a...i _____,_tl(... C .._ ._,,. .. _ .. 

-.._..,,,..._.,.,) _ .....,...... 

1-• (."'...._ . 

-.~ , -;;·· -::--::-..::-:'!"'·-a·a"-::-:-:·'":'.-::-:~ Q 

-· Q:;:.,-;;:;:-;;;~;:-;;::- .. n u• c ·---  ·--• 

~· ·-~···"'"'"'•"'""':"...---
--mmTo....~'l:;l;;lilVr------

··-·-----·--·---... ___,,,........_____

:.'::-:-~::::. ===:.-:-.~.-. - - -~ - "-...- --

~ 

... . .... ,,,__.0--., 
,. ,_.-........."_,.1..., .. ... 
·--~1 :::.:~~· er:.. "o·:.......'".....~................"""'J''f'l 


•o ......... ._.._,_, ,..., __.•,. _ ...,. .o•.. .-...........,...... 


J .. •UJ. ___,.._, '*'_,_ W-· - -·--·,. --, .._-_...._._ .__.___ ...,...... _____, ----·--._....--""'!>'---·.....·- --·--
110·-..---J 
. )If.... :,. ..-,~--· .... _......,. _ _ ,__ ,, ,,,.. , 

,.. s::E:..;~~:-~::~_::\~.::: .::·: ·:.:::::~..~ ......_ 
i+ - ... ,...., ..- • .. 11- .... -·- I '"'" 1 ... ,... ·-· . ... '" - loO '"' .,,.,..,. 

o.... ,......_....... _ . ...... _.. _'* '-·-' 


~."""'-.. .. _. ... ._..~- __ 
::i:::= ='!:::.:::: ~::::::--- __..., _,. ---...... 

FOAM 111 - CfUTICAL MATfRIALS REPORT 
•\.ol""''°''•"l>"'"',.."• - '"' ' '_ .., ,,.. u, 

... 

A surveillance fee calculation based on this sample return can be found on page 16. 
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HOW SURVEILLANCE FEES ARE CALCULATED 

Surveillance Fees are determined by applying the following formula. 

SURVEILLANCE FEE= ADMINISTRATIVE FEE+ (VOLUME BASE FEE x SURVEY FACTOR). 

I. 	 Administrative Fee =$50.00 

II. 	 Volume Base Fee is determined from the total of the average daily discharges of all outfalls (based on 
days when discharge occurs) as specified in Rule 237 - page 20. 

This total volume excludes: 
a. 	 Discharges of waste to a sanitary sewer unless the d ischarge is likely to create injuries to the waters of 

the State as specified in Rule 240. · 
b. 	 Discharges of sanitary waste to a septic tank-tile fie ld system, unless the discharge requires surveil

lance by the Water Resources Commission. 

Ill. 	 The Survey Factor is determined for each outfall from the following subfactors which are weighted as 
indicated. 

Minimum Maximum 
Value Value 

Outfall Maximum Daily Flow 
a. Variability = 	 5Outfall Average Daily Flow 

Outfall Average Daily Flow 0 	 10b. Dilution = 
(0.1) (7-day, 10-yr. drought flow) 

c. Designated use of the receiving water' 	 4 20 
d. Category I waste constituents, 2xN 2 	 0 None 
e. Category II waste constituents. 4xN 2 	 0 None 
f. Category Ill waste constituents, 8xN 2 	 0 None 
g. Critical material factor' 	 0 10 
h. Latest rating of facility waste control• 	 0 15 
i. Provisions for accident prevention 	 0 5 
j. Number of outfalls, 2xN 	 0 None 
k. Difficulty of waste survey 	 0 10 
I. Intensity of area surveillance• 	 0 10 

'Designated uses are as follows: Domestic water supply - 20 points: Coldwater fish intolerant species - 20 points: Recreation 

total body contact - 16 points: Warm water fish intolerant species - 12 points; Industrial water supply - 8 points; Commercial 

-4 points. 

'Categories of typical waste constituents are listed on page 17. 

'Critical materials are listed on page 13. 

'Ratings are as follows: Adequate waste control - Opoints: Inadequate waste control - 15 points. 

'Areas designated for intensive surveillance are listed on page 18. 


An Outfall Survey Factor for each outfall is determined by totaling the points assigned each subfactor and 
dividing the total by 10. No outfall survey factor will be less than 1.0. 

An Adjusted Survey Factor tor each outfall is determined by multiplying the outfall survey factor by the ratio of 
outfall Average Daily Flow/Total Plant Average Daily Flow. 

A Proportional Survey Factor for the entire facility is determined by totaling the adjusted survey factors. 

The surveillance fee is then calculated by multiplying the Volume Base Fee by the Proportional Survey Factor 
and adding the Administrative Fee of $50. 

An adjustment factor from Rule 236(2) will be used to adjust the total of all fees to the legislative appropriation. 

210 



SURVEILLANCE FEE SAMPLE CALCULATION 

This calculation is based on information obtained from the completed 
sample forms on page· 14. 

Outfall No. 1: Non-contact cooling water to river .130 MGD 
Outfall No. 2 : Plating wastes to seepage/Lagoon .012 MGD 

Total Average Daily Flow 	 .142 MGD 

Surveillance fee = Administrative fee + (volume base fee x survey factor) 

Administrative Fee = $50.00 

II Volume base fee = $80.00 for 142,000 gallons per day (from ru les page 20) 

Ill Survey Factor Outfall No. Outfall No. 2 

A. Variability (Max. Flow/Avg. Daily Flow) 1.3 1.75 
B. Dilution (Avg. Daily Flow/ Drought Flow x 0.1) 0.0 0.0 

c. Designated Use No. 1 = Intolerant Fish-Coldwater Species 12.0 
No. 2 = Water Supply - Domestic 20.0 

D. Waste Constituents No 1 No. 2 2.0 2.0 
Category I (N x 2) Temp. pH 2.0 2.0 
Category I I (N x 4) Oil Sulfat e 4.0 4.0 
Category 111 (N x 8) Cr+6, Cu 0.0 16.0 

E. Critical Materials Present 0.0 10.0 
F. Annual Rat ing 0.0 0.0 
G. Accident Prevention Provisions 0.0 0.0 
H. Number of Outfalls (N x 2) 4.0 4.0 
I. Survey Difficulty 4.0 1.0 

J. Extent of Area Surveillance 10.0 0.0 

TOTAL 37.3 58.75 

Proportional Survey Factor = (3.73 x (.130/. 142) ] + (5.88 x (.012/. 142)) 
(3.73 x .91) + (5.88 x .08) 
3.39 + 0.47 
3.86 

Fee 	= $50. + (80 x 3.861 
= $359.00 

Note: The fee may be adjusted upward or downward so t hat the sum of all fees equals the legislative appropriation. 
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Category I 

01 . Temperature 
02. 	 pH 
03. 	Conductivity 
04. 	Color 
05. Turbidity 

TYPICAL WASTE CONSTITUENTS 


Category II 

10. 	Alkalinity 
11 . 	Hardness 
12. 	Acidity 
13. DO 
14 BOD 
15. 	Ammonia 
16. Nitrate 
17. 	Soluble Ortho-P04 

-Major /ons

18. 	Sodium 
19. 	Potassium 
20. 	Magnesium 
21 . 	Calcium 
22. 	Chloride 
23. 	Sulfate 
24. 	Sulfide 

-Solids

25. 	Total Solids 
26. 	Suspended Solids 
27. 	Settleable Solids 
28. Dissolved $olids 
29. 	Susp. Volatile Solids 

-Radioactivity

30. 	Alpha Radiation 
31. 	 Beta Radiation 
32. 	Gamma Radiation 

-Minor lons

33. 	Bromide 
34. 	Sulfite 
35. 	Boron 
36. 	Silicon 
37. 	Nitrite 
38. 	Oil and Grease 
39. 	Organic Extractibles 
40. 	Anionic Surfactants 

Category Ill 

50. 	Total Phosphorus 
51. Kjeldahl Nitrogen 
52. 	Phenol 
53. Cyanide 
54. 	TOC 
55. 	coo 

-Bacteria

56. Total Coliform 
57. 	Fecal Coliform 
58. 	Fecal Streptococcus 

-Heavy Metals

59. 	 Cr •s 
60. Cu 
61. 	Zn 
62. Cd 
63. 	Pb 
64. 	Hg 
65. Se 
66. Ag 
67. Fe 
68. 	Mn 
69. Ni 
70. Al 
71. 	 Sb 
72. 	 Ba 
73. 	Be 
74. 	 Co 
75. 	Mo 
76. 	Tl 
77. 	Sn 
78. Ti 
79. 	Cr'3 

80. Arsenic 
81. 	Fluoride 
82. 	Specific 


Radionuclides 

83. 	Pesticides, PCB's, 

Chlorinated 
Hydrocarbons 

Typical waste constituents are categorized by the relative expense of performing the analyses and sample 
collection requirements. Changes and additions may be made to this list. 

212 




STATE OF MICHIGAN 


Sections 6b and 13 of 

Act 293, Public Acts of 1972 


AN ACT to amend the title and sections 6, 7, 8 and 10 of Act No. 245 of the Public Acts of 1929, entitled as 
amended .. ... . 

Sec. 6b. Every person, doing business within this state discharging waste water to the waters of the state 
or to any sewer system, which contains wastes in addition to sanitary sewage shall file annually reports on 
forms provided by the commission setting forth the nature of the enterprise, a list of materials used in and 
incidental to its manufacturing processes and including by-products and waste products, which appear on a 
register of critical materials as compiled by the commission with the advice of an advisory committee of 
environmental specialists designated by the commission and the estimated annual total number of gallons of 
waste water including but not limited to process and cooling water to be discharged to the waters of the state 
or to any sewer system. The information shall be used by the commission only for purposes of water pollution 
control. The commission shall provide proper and adequate facilities and procedures to safeguard the 
confidentiality of manufacturing proprietary processes except that confidentiality shall not extend to waste 
products discharged to the waters of the state. Operations of a business or industry which violate this section 
may be enjoined on petition of the water resources commission to a court of proper jurisdiction. The 
commission shall promulgate rules as it deems necessary to effectuate the administration of this section, 
including where necessary to meet special circumstances, reporting more frequently than annually. 

Sec 13. (a) In order to provide for increased surveillance, investigation, monitoring and other activities 
necessary to provide greater protection of the quality of waters of this state, an annual surveillance fee is 
payable by a person, company, corporation, but not a municipality, discharging water borne waste directly or 
indirectly into any waters of the state from any manufacturing facility; or from any other commercial 
establishment which may generate a discharge inconsistentwith the protection of waters of the state. The fees 
shall be for the cost of surveillance of industrial and commercial discharges and receiving waters. The cost of 
necessary surveillance of municipal discharges shall not be financed from revenues so derived but may be 
provided otherwise by law. In any year, the total surveillance fees assessed on discharges shall not exceed the 
total amount appropriated to the commission and other appropriate state agencies for the surveillance, 
monitoring and related activities necessary to adequately assess th~ impact of commercial and industrial 
wastewater discharges on waters of the state. 

(b) On or before February 1 of each year the commission shall inform each such discharger and the 
state treasurer of the annual surveillance fee due, from each plant location or major manufacturing com
ponent and commercial enterprise as provided by rules. 

(c) On or before March 1 of each year a discharger shall pay to the state treasurer the amount of 
surveillance fee due who shall deposit it in the general fund of the state. The treasurer shall report the 
total annual amount collected to the governor and the legislature on or before April 15 of each year. 

(d) The annual surveillance fee shall be based on an administrative fee of $50.00 and an additional 
fee set by the commission. The additional fee shall be determined on a graduated basis using a formula 
developed by rules of the commission. The formula shall include the volume and nature of discharge, 
number of discharge locations, variability of flow volume, stream characteristics, laboratory tests required, 
area surveillance, difficulty of survey setup, history of compliance and provisions for compliance and 
such other factors as the commission deems appropriate to establish the total annual surveillance fee. 
The maximum annual fee assessed shall not exceed $9,000.00 per manufacturing location. Discharges 
into a municipal sewerage system shall be assessed only the $50.00 administrative fee unless such dis
charge after municipal treatment is or may become injurious to the waters of the state as set forth in 
section 6 in which event the assessment will be based upon the same considerations as if the discharge 
after treatment were being discharged by the manufacturing facility or commercial establishment directly 
into the waters of the state. The commission shall promu lgate such rules as are necessary to implement 
this section. 

Note: Copies of Act No. 245, P.A. 1929 are available from the Michigan Water Resources Commission 
upon request. 
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DEPARTMENT OF NATURAL RESOUCES 

WATER RESOURCES COMMISSION 


GENERAL RULES 

. filed W>1t1 S«tdal'f d S1>1t. 

11'llt ni111 .., 111ec1 15 cays 11111 11no 011n 1111 ScrlUIY d SQll 


(ly a11111on!y conlt«tG on 119 water "'°"'cacom_by ste1oons 2. 6b .,., 13 ol Acl !lo 2'5 OI 
... ~ Acls d 1rlt, • ..,,...,..,, '*"' -- l2'3.2. 323.60 •rllf 323.13 Ill 111• ..ClliQM 
"Camooltd Un.) 

Piii i: ·-............._.,_,'"' 
II 323.1231; DllWli..,. Ato C. 

111*231. ttl -Acl·' .,.nsAclllo. 2'5oit11tfliOlicldSd1929. •u-.1*1Qtedlons 
m . 1Jo323.13 or""~u.s d 19'8. 1f'I! '"'act wnlCft ,.... rule$ .,,.,._._ 

CZ) "Advisory com"'tl8t" maAS 111< Q<OuP d environmenQtSPICQUIS crelld unoer-~ 
dllltael. 

(3) "Commssion".,.ns1fttwattrresourcescommissioftOlthtciol>1nmentdn111m11mo-. 
(4) " Critical rTlili.Nts" maM orQlllic •nd 1no1oanoc suom~. tltments or compou11ds wtldl 

n lstad in a regisw ao~ltd !ly Ille ClllMISSiOft. 

II 323.1232: Odinltlons HID W. 
llillt232. (1) ' 'IWMOOUS .,,.,.NIS .. tntlflS Ollllld ... inciucino blllnoUmrttdlDpenltum. 

gllo!int. W oil. GIUSf. Sludge. o;1 rlfuse. Cll .-,.14 - wasll. sooium Cllloride and caloum 
-1dt. in SOiid 0t l(ll11d form 

j:I) "legistali>e IPP<OPNtions eonve!Sion llC1ot" means a factor wllidl iS used to odjuSI """"~ 
lellcl ftes upward Ot downward. so 11111 l!lt tot>l ol ..~ SUrfei!llfU lets wlll equal tnc l~islolllllt 
-..lion desiQNll<I lor indus1rial and comn1<roal su"'eilllnct act1'111JtS lor a lsc:al year. 

(3) ..Per1<1n" ineans .. .nclVlduol. panne<sft•P. usoc:a1on. C01por1non or •nr c:ommtraal or 
NuslrUI •NilY doing business 1n Ille state wlloeh ClS<NfVA -ltwlletl bul does •al 1ncUdt I 
rnunic:ipal corporation. or a governmental uM 0t age<.cy lll«eol. 

(4) ··Sewer svsitm" mNns enc!osed oioes llld aondUllS wtlich Q!Muct wu- IO a--· 
...,tr•lmeM licill)' and.,. owned ocopera1edbycounty. me1nioolii.n Clslnct, 01y. village oroti.. 
pulllic body aultd by or pursuant 10 si.11 llw. 

($) "Wasllw;it><" means bolft iquid wa$le Ol$Cllirge! resullino lrom induslrill ot oommetdal 
,,_..._incWng COOiing and mnotnsing uters. ana $0inillry-. irom ondllstrill « _,. 
dal llallits. 

Ill "WlltfS d t1>u11i." mtlfts surtacund undetgrvund Wil!trsindu4ng lakes. riltn. - .... 
OPllldralnlge mnduits ana all otller aterc:ourses and WillV'$ witb1nIlle sill! 1nd also the Great uktS 
botdoring 1n..eon. ex~I non11otablc undergroond wllers ubized inddcnlal to ou and ool wtM 
-atlons tllat are subject to ~er"'I and surveillance uncltr Acl No. 61 ol Ille Public Acts d 1939. as 
amtndtd. beong SecllOnS 319.1 to 319.27 ol U>e M1cnigin Como~td uws. 

R323.1233: Reois1er al critical mlllfiills. 
AW233. AJ19iSlt!ol cn1Gl maltNl$u 1"111i11 compiled!ly111tcommiuoonslllllbc publs/ltO 

during.,. montn d Octobtt 1971 !ly 1GI Ille mmoas prl!$C1ll!ed !ly section 42 OI Ac1No. 306 ol Ille 
Public Ac:ts ol 1969. being $1C110tl 24.2'2 or lht MICfti91n Comgiled laws. Capies sllll be rTlilde 
1¥ailable 1D Ille public upon reQUHI. The llQiSltt may be rMSed lftnullly by Ille commission upon 
nc.ipl ol ldVict 1rom tftc 1ct.los0ty committee. A r"'1st0n sh>M b& 1HJblsh1d In lht $;1mt man~11 as lhe 
inilill '9Qlsttr ..a sl\il bec<)mt tffeelilte only on Ille next 1nnua1 lllfWe<SllY ~11 lllereol. 

11323.1234: Was-r rep..U, aonttnts ana lotms. 
Aalt234. (1) A r1l)Oll $11111 bl lledunaer •ecllon 6t»nd S<C!lon 13 of Ille Ktbyowryperson 

doitl9 business willlin llllS si.te wno eitner Clstl\ltgH was- to tne walers GI Ille si.11. "'wno 
clselllroes wasi.waler in 1ddlion to sanii.ry sewage lo• stwtr $'(Stem. The repotl Sllall bl on IOtms 
provided by !tit commission and sna" stl lo"h 1n de1111: 

(a) Name. IOCl1ion lOd nllU<t 01111e ent••11<1St or oPmliOtl. 

~) liormol sdlea... ol hour$ Ind days ot -Ilion OI Ille eni.<prosa. 

(cJ Alair esti1nat1d11111rvw11o111rumberol0111ons olwasiewaterwllCll•etobtdiscllargtdlo 


1111 ""ers ol the si.:r or to ll'f sewer system. 
(d) Name ol tlle waleroourse or wa11rs into w!llCl1 Ille wastewaltrs .c clsctiarged. 
(•) Acltscription ol udl p0tnu1wt11Cft w111ew11ers trllll lltewmrs OI t111si.1e. u.-r sysltm or 

111 clsposed ol by perQ!ll1ton underground. 
~) Aisl d lllOse mateNls used in and inaaeni.I to oocration ol lht business 0t rTlilnulK!Uring 

_,rise, wllictl apoear on lftc reoositr ol cn1ica1 rTlilttNls. 
(g) A1st ol lll<lH cntcal ma1tr,.ts !isled on tftt rrotStrr. indudinq 1111 anrwl amounts 1llltOI, 

wntc11111 1o be liSPGSed OI u wu11 ptOOUCts 0t 1>y111odvcts 1o tne waters d Ille si.te. or anr _,..,.__ 
Oil Othtr inlormalion as netded lor unpitmeni.bon ol sec1ions 60 .no 13 ol the act. 
121 NotliltrllllnOct-1 otucnye11011lleyoor locwll;cft repOttSartduo, 111tcom..sslonSllall 

mail1 si.ndlrdlled rePOflino locm and a regisler OI cnliul nvterills lo each perion atteclldby secoon 
ebnlhoscrulos. 

R323.1235. Wasi.wa1er ~rlS. Ung Ind conliaen1..11y. 
Rule 235. (I) A -tewater reo0t1 Sftall bt lltd 1 .....lly Wllll lftt tomn.$$JOft nOl lalet Ulan 

!>tcembct 15 o1 ..cn yar Tiit rt.porting periocl is 111t -·year in wlllCl1 tr>c ~"IS tied. 
(2) An 1r11enm reoon Sftall be filed procnplly when: 
(a) Tiit use OI cnt1Cll mattrills not p:t••ou•ly 1ep0t1ed is commenc:eo during any year. "' 
(bl Tne amoun1s ol cntical ma1eri11S used or 01scnaroea 1naease sul1•cien11y IO move Ille....,., d 

"Sltlt Into a lligfter e11eoOtY on the annual crn1C3I ma1er111S report. 
(3) Aperson OOtng bus1nes• tn moce lltin I ICC1t1on snlll fil<! 1 stparaie f!l)011 lol eacn loabOtl. 
(4) Tiie 11!orm.ition on Ille Cttloal rTliltenalS •sted 1nanaM11I reporu.s~ngused 1n ano inoGenlal 

to rTlilAUllCl!lnng Of)tl'allOns SlllU lie avt1talllt 10 .... pc.311< ....... 1111 rrlr•w thereol -Id. '" tllC 
Olli-d llltQ!mn>SS.Otlollet peti11on bytfte petSOn hlng Ille <epotl. lat! lo protecl tllt Qlrf>Olnllll!y 
ol prgprietary rn¥oUl3ct.inno processes. 

R323 1236 Su,..,.,,...,.._, a fcullllon 

Rutt236 111 Th<ann.ra:su,.einoncolttSlll•btCllMatedbvllle""~.,ngt0t''"'"' •MWlllt 
• $50 00 '!:T'1:'1.St'Jr:H ttt•(Q'~"ated \Ofwf"\t Daie teie :a surv•; tactQ.tl 

(2) A ~1s11r,..e ~~,oor.itio"'S ~o~e:s. lt'I raaor f"IJI/ te J'p&if'C ~Y !Nc.omm.u~ to 111 1MUlf 
...,..,.111nce tees toe the hseal ye., 10 ac;ust tt>e :oi.11mou<lt r; Im to~• re<a•!O 10 1111 ~~I 
IOOnJONlion desog•\llt'l lo• 1naus1,,.1 '"° coml!lfretll surv.,.llnce ac:,.:.. , IOt :n11 heal yeor 

(31 The Nllmum let lor tlCll tndusuial or aommetaai Jocanon Siii~ be $9.0CO.OO. 

R3Z3.12l7: Yoluftlttlaello&. 

1111111237. Tht •olume - i. - be on a~ bM •follows: 


~~ DisOllfQI Volumt lialCI 

on 0..,. -· Dudla~ O«utS
(IMon tialors P• Dorl 

. llU tllln .002 • t0.00 

.om 11111 llU 111an 003 15.00 

.OID but la& 11110 .005 20.00 

.005 blrl less than .010 25.00 

.OtO 11111 less 1...., .025 30.00 

.OH ooi less than .oso 40.00 
.O!O 11111 llss ttan .075 50.00 
.075 "' llss Ill• .1 6$.00 
.1 but less ttan .2 ao.oo 
.2 1Mltss111an .3 100.00 
.3 M less lllln .S 125.00 
.S but less 11>an 1.0 175.00 

1.0 but less tllan 2.5 275.00 
2.5 ~less 111an 5.0 400.00 
s.o 11111 less""' 10.0 I00.00 

10.0 11111 less llln 25.0 800.00 
25.0 11111 less lltln 100.0 1000.00 

100.0 and°". 1200.00 

R323.1238: &lrfey 13Clor. 
Rule 238. (1) OtltlmiNllOn d Ille su,.,.eylactor ustd1n-ol1 .,...,eillanl:altt-111 

blS..i upon Ille lol!Qwlng suotaaors: 
Ill Tiit llow ••iabilty OI -· ellluent lloJo. 
(b) The volume or tht waste lllluent flow rllllltd IO'llow aondilions fl lftt .-ing - · 
(c) The was11 ltlluent u rtlalld 10 Ille c:riliCll Nlure ol tl\e recaiYing waler u 11lklltd Oy ill 

pro11cud desigNled uses lor pub~cwaitr suppltts. eolO waler lntoleran1 lsn. 1olall)ody contacl. ,,.,. 
W111tr 1ntaltr.1nl 6$11. inOuslrill Wlllr ust and Qlmmtlclal wa!tr use. 

(dl ni.-11c:onsbtutn1:SIObt moniiorea. Th1Slaa0tsftlllinduoe111t Nlmbtt OI =-· 
be -•d In add!IOn to 1111 relatO,e ams ol c:oReuon ana ana.tystS. 

(1) The lrequoncy or SU"'tlllinct <~uirtd as relOltO to Ille presence d critcal moltNls. 
(f) The hquency or SUrfetllince as re4ateC 10 Ille recerll ftislory Of !ao~!y per10tflllnCI. 

(gl The licill)'"s proviSi<>M lor the ftlnding and aontJ/nmenlOl llU•dous and t ntical maltnals. 
(b) The,rumb11ol10e111ons II wlllCll wu1iwa1er IS ClSCharged lr0tn Ille l>olty. 
0) Tlledilficull)' of sul'leyst111plnc:lu.iingbut 00( '"'led10 Ille phySQf11"' geograi>IWQIP'Obltft 

encountered in "'"'eillancc. 

ij) The amounl d SUNetllln<e to be Qlnduaed in Ille 11• -• 1111 WUlaWll• IS disd>.,,.O. 

0) The SUIVey lictor Slllll nOI bt loss lllln 1.0. 


R323.1239: Coreesled fees. 
Rult 239. Aperson who con11s1s a lee tSUl>MsMGby lht aommissiOtl Shi" bt lllorded-1>1nlty 

·tor a llNrinO llltreon in accorc:ance will! Act No. 306 ol 111• Pubic Acts d 1969. •s 1mended. lllifto 
sections 2'.201 IO 24.315 ol tilt Co~led Laws d 1!148. ana tht commisSlon rutos ol proceon. 

R 323.12'0: Holices ol lea M . 
Rull 2'0. On a t>trore feb1U1ry I Ol e•cn iur. tllecommissionSlllH n01!fy eacn Pl"on OWlflOI 

· su,..,11Manulee. oltnumounl llltfeol wllldl is oue. Tht nollce sf\llt srtfoMllle•dm1M1ra1,..l1t1nd 
Ille e11Cull1ions used in esu1>11shinglne IOlai lee ave. Ifan 1$stSSmtnl os alldtd 10Ille1d:nir11111at1Vel• 
l0t wuitwaltr disOllrges 10 I !'ewer systtm. lftt nollCI SNll spccdylftc SUbSlances WI Ille-IIwlldl 
are lktly to crtale 1njunes IO Ille wale<S ol Ille NII Iller lllt ll'Ulmenl PfOlllOeO !ly Ille ~II' or 
- gotcmrntnl unit. 

R 323.12'1: &e,,.,oons lrom surft11'.ance ters . 
Rule 241 . A person whose wastew11er11tS<NrgH 11e lcs5 thln2.000 g1Uons pet cllyd ndtto1'11 

ground. or ire.less tllln 10.000 g1llons pe< Olyd maclt 101 sewe< system. oc aonsist o"Yd 11nr1ary 
sewage Cls.mrgtel 101 sewer svs1em. is eumpl lrom payment OI t~e lOtual SUrfetllance lee on Mii 
'seftlrges 11111ess. in Ille opinion ol lht c:ornmisst0n. 11\ty require "'"'"llnce by rht stall. 

R323.t242 
Rule 2'2 (1) A pmon wllo lollS to lit nmely an.,....., or 11itetim reoort. !Jlsfies OI lallS IO 

prov.oe any 1nformahon required by Rule 234, Iller 11e1no noitied by certtlltd mat1 lllereol by ir. 
com..ssion. sllallft..e 10 CllyS. lfterllledlte ol ma1lng tllertOI. in wfttCll 10 ~lellle rt~OllOI OOlrocted 
0t supplemtrllal informahon. uoon 1311ure 10 corno1y. Ille QDmmt$Ston rTlily noldy l:>e pcrson d Ille 
alleged viot11ion and set a d111 l0t 1 tlufing 111ereon lo snow cause wlly oper111on ol tne llus1oess Of 
induslry sllOUld nOlbe enio•ned Alter tile h..nng. Ille commission ~u dei.rmone ~ • vlOIJllon 
and Ille ICllOn 10 lie Qlen thtreon. 

(2) Rult3 w~hrelrrenu1o•Pouranas lnO Ru1<6,..1nrele<enctlo lllf d1S'9'11'lon ol • bolMp 
oltictt. GI Ille Gtnetal IWlos ol 111• com"'ssoon. apply 10 a nunnq ftdO under tllos Nlo. 

(3) A person wno aoes nOl i>'r 1111 sur..,.1111nce tee 1n NI on 0t before 11.,oi I OI .ca yW. 
commenci'1g librtfl 1, 1972. is SUOjecl to peN.,tS speolied m section 10 ol tne act. 
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Appendix D 


Oregon ' s Bottle Law 


BEVERAGE CONTAINERS 
Note: ORS 459.810 to 459.890 and subsections 

(5) nnd (6) of 459.992 become oper&tive on October 
l, 1972. 

459.810 Definitions for ORS 459.810 to 
459.890. As used in ORS 459.810 to 459.890 
and subsections (5) and (6) of ORS 459.992, 
unless the context requires otherwise: 

(1) "Beverage" means beer or other malt 
beverages and mineral waters, soda water 
and similar carbonated soft drinks in _liquid 
form and intended for human consumption. 

(2) "Beverage container" means the in
dividual, separate, sealed glass, metal orplas
tic bottle, can, jar or carton containing a 
beverage. 

(3) "Commission" means the Oregon 
Liquor Control Commission. 

( 4) "Consumer" means every person who 
purchases a beverage in a beverage container 
for use or consumption. 

(5) "Dealer'' means every person in this 
state who engages in the sale of beverages in 
beverage containers to a consumer, or means 
a rede!:lption center certified under ORS 
459.880. 

(6) "Distributor" means every person 
who engag-es in the sale of beverages in bever- . 
age containers to a dealer in this state includ
ing any manufacturer who engages in such 
sales. 

(7) "In this state" means within the ex
terior limits of the State of Oregon and in
cludes all territory within these limits owned 
by or ceded to the United States of America. 

(8) "Manufacturer" means every person 
bottling, canning or otherwise filling bever
:lge containers for sale to distributors or 
dea!ers. 

(9) "Place of business of a dealer" mean.s 
the location at which a dealer sells or offers 
for sale beverages in beverage containers to 
consumers. 

(10) "Use or consumption" includes the 
exercise ofany right or power over a beverage 
incident to the ownership thereof, other than 
the sale or the keeping or retention of a bev
erage for the purposes of sale. 
[1971 c.745 §lJ 

459.820 Refund value required. (1) Ex
cept as provided in subsection (2) of this sec
tion, every beverage container sold or offered 

for sale in this state shall have a refund value 
of not less than five cents. 

(2) Every beverage container certified as 
provided in ORS 459.860, sold or offered for 
sale in this state, shall have a refund value of 
not less than two cents. 

. [1971 c.745 §2) 

459.830 Practices required of dealers 
and distributors. Except as provided in ORS 
459.840: 

(1) A dealer shall not refuse to accept 
from a consumer any empty beverage con
tainers of the kind, size and brand sold by the 
dealer, or refuse to pay to the consumer the 
refund value of a beverage container as es
tablished by ORS 459:820. 

(2) A distributor shall not refuse to ac
cept from a dealer an)'. empty beverage con
tainers of the kind, size and brand sold by the 
distributor, or refuse to pay the dealer the 
refund value of a beverage container as es· 
tablished by ORS 459.820. ·· • 
(1971 c.745 §3] 

459.840 When dealer or distributor au
thorized to refuse to aceept or pay refund in 
certain cases. (1) A dealer may refuse to ac
cept from a consumer, and a distributor may 
refuse to accept from a dealer any empty bev
erage container which does not state thereon 
a refund value as established by ORS 459.820. 

(2) A dealer may refuse to accept and to 
pay the refund value of empty beverage con
tainers if the place of business of the dealer 
and the kind and brand of empty beverage 
containers are included in an order of the com
mission approving a redemption center under 
ORS 459.880. 
[1971 c.745 §4) 

459.850 Indication of refund value re
qrured; exception; certain metal containers 
prohibited. (1) Every beverage container sold 
or offered for sale in this state by a dealer 
shall clearly indicate by embossing or by a 
stamp, or by a label or other method securely 
affixed to the beverage container, the refund 
value of the container. 

(2) Subsection (1) of this section shall 
not apply to glass beverage containers de
signed for beverages having a brand name 
permanently marked thereon which, on Oc
tober 1, 1972, had a refund value of not less 
than five cents. 

(3) No person shall sell or offer for sale 
at retail in this state any metal beverage con
tainer so designed and constructed that a part 
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4 of the container is detachable in opening the 459.880 Redemption centers. (1) To fa. 
container without the aid of a can opener. 
[1971 c.745 §51 

459.86{) Certification of containers as re
usable by more than one manufacturer. (1) 
To promote the use in this state of reusable 
beverage containers of uniform design, and to 
facilitate the return of containers to manu
facturers for reuse as a beverage container, 
the commission shall certify beverage con
tainers which satisfy the requirements of this 
section. 

(2) A beverage container shall be certi· 
fied if: 

(a) It is reusable as a beverage container 
by more than one manufacturer in the or
dinary course of business; and 

(b) More than one manufacturer will in 
the ordinary course of business accept the 
beverage container for reuse as a beverage 
container and pay the refund value of the con
tainer. 

(3) A beverage container shall not be cer
tified under this section if by reason of its 
shape or design, or by reason of words or sym
bols permanently inscribed thereon, whether 
by engraving, embossing, painting or other 
permanent method, it is reusable as a bever
age container in the ordinary course of busi
ness only by a manufacturer of a beverage 
sold under a specific brand name. 
[1971 c .745 §61 

459.870 Decision upon certification ap
plications; review and withdrawal of certifi 
cations granted. (1) Unless an application for 
certification under ORS 459.860 is denied by 
the commission within 60 days after the fil 
ing of the application, the beverage container 
shall be deemed certified. 

(2) The commission may review at any 
time certification of a beverage container. If 
after such review, with written notice and 
hearing afforded to the person who filed 
the application for certification under ORS 
459.860, the commission determines the con
tainer is no longer qualified for certification, 
it shall withdraw certification. 

(3) Withdrawal of certification shall be 
effoctive not less than 30 days after written 
notice to the person who filed the application 
for certification under ORS 459.860 and to 
the manufacturers referred to in subsection 
(2) of ORS 459.860. 

[1971 c.745 §7] 
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cilitate the return of empty beverage con puni 
tainers and to serve dealers of beverages, any mor 
person may establish a redemption center, cow 
subject to the approval of the Oregon Liquor botl 
Control Commission, at which consumers may 
return empty beverage containers and receive ado: 
payment of the refund value of such beverage 459 
containers. 

(2) Application for approval of a re
demption center shall be filed with the com 'der 
mission. The application shall state the name 
and address of the person responsible for the su'l: 
establishment and operation of the redemp sti1 
tion center, the kind and brand names of the off 
beverage containers which will be accepted at CO! 

the redemption center and the names and ad

dresses of the dealers to be served by the 
 in 
redemption center. The application shall in re1 
clude such additional information as the com 45 
mission may require. 

(3) The commission shall approve a re
demption center if it finds the redemption 
center will provide a convenient service to 
consumers for the return.of empty be,verage 
containers. The order of the commission ap
proving a redemption center shall state the 
dealers to be served by the redemption center 
and the kind and brand names of empty bev
erage containers which the redemption cen
ter must accept. The order may contain such 
other provisions to insure the redemption 
center will provide a convenient service to the c• 
public as the commission may determine. ti 

(4) The commission may review at any 0 

time approval of a redemption center. After 
I 
0 

written notice to the person responsible for 
the establishment and operation of the re
demption center, and to the dealers served by 

·the redemption center, the commission may, 
after hearing, withdraw approval of a re· 
demption center if the commission finds there 
has not been compliance with its order ap
proving the redemption center, or if the re
demption center no longer provides a con
venient service to the public. 
(1971 c.745 §8) 

459.890 Certifica tion a nd withdrawal 

procedures. The.procedures for certification 

or withdrawal provided for in ORS 459.860 to 

459.880 shall be in accordance with ORS 
chapter 183. 

[1971 c.745 §9) 


P ENALTIES 
459.990 [1967 c.428 §16; HJ69 c.593 §48; subsec


tion (2) enacted as 1969 c.509 §6; repealed by 1971 

c.648 §33] 



459.992 Penalties. (1) The following are 
punishable, upon conviction, by a fine of not 
more than $1,000 or by imprisonment in the 
county jail for not more than one year, or 
both: 

(a) Violation of regulations or ordinances 
adopted under ORS 459.005 to 459.105 and 
459.205 to 459.285. 

(b) Violation of ORS 459.205. 
(c) Violation of an ordinance enacted un

der ORS 459.120. 
(2) Each day a violation referred to by 

subsection (1) of this section continues con
stitutes a separate offense. Such separate 
offenses may be- joined in one indictment or 
complaint or information in several counts. 

(3) Penalties provided in this section are 
in addition to and not in lieu of any other 
remedy specified in ORS 459.005 to 459.105, 
459.120 to 459.150 or 459.205 to 459.285. 

(4) Violation of ORS 459.510 or of any 

rule, regulation or order entered or adopted 
pursuant to ORS 453.635, 459.410 to 459.690, 
634.250 and 634.350 is punishable, upon con
viction, by a fine of not more than $3,000 or 
by imprisonment in the county jail for not 
more than one year, or by both. Each day of 
violation shall be deemed a separate offense. 

(5) Any person who violates ORS 
459.820, 459.830 or 459.850 shall be punished, 
upon conviction, as for a misdemeanor. 

(6) In addition to the penalty prescribed 
by subsection (5) of this section, the commis
sion or the State Department of Agriculture 
may revoke or suspend the license of any per
son who wilfully violates ORS 459.820, 459.830 
or 459.850, who is required by ORS chapter 
4 71 or 635, respectively, to have a license. 
[Subsections (1), (2) and (3) enacted as 1971 c.648 
§20; subse<:tion (4) enacte4 as 1971 c.699 §20; subsec
tions (5) and (6) enacted as 1971 c.745 §10] 

Note: Subsections (5) and (6) of ORS 459.992 
become operative October 1, 1972. 

CERTIFICATE OF LEGISLATIVE COUNSEL 

Pursuant to ORS 173.170, I, Robert W. Lundy, Legislative Counsel, do hereby certi!y that I have 
comparad each section printed in this chapter with the original section in the enrolled bill, and 
that the sections in this chapter are correct copies of the enrolled sections, with the exception 
of the changes in form permitted by ORS 173.160 and other changes specifically authorized by law. 
Done at Salem, Oregon. Robert W. Lundy 
on December 1, 1971. Legislative Coun.w 
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Appendix E 

AMERICAN CAN COMPANY v. OREGON -LIQUOR CON~ 
TROL COMMISSION, No. 75567 (Ct. App. Ore. Dec. 17, 1973) 

The Oregon Court of Appeals upholds the constitutionality of 
the s tate's "bottle bill," finding that it neither places an undue 
burden on interstate commerce nor violates the due process rights 
of bottle and beverage manufacturers. The legislation is a permissi
ble exercise of the state's police power, representing a decision by 
the legislature that the benefits to the state in reduced litter and 
solid waste disposal problems outweigh the economic harm to the 
bottle and beverage industries. The Federal Solid Waste Disposal 
Act of 1970 expressly disclaimed federal pre-emption of the field of 
solid waste disposal. The law is not, as plaintiffs contend. rendered 
invalid by the possibility tha! alternative means, less likely to affect 
interstate commerce, might be employed, such as the "Clean Up 
America" campaign and the improved litter collecting machines 
which plaintiffs predict will be developed. The statute is not a pro
tectionist attempt to discriminate against out-of-state industry, nor 
is the right to sell non-returnable bottles so fundamental as to re
quire a stepped-up standard of review under the Equal Protection 
Clause. For the opinion of the court below. see 2 ELR 20643. See 
also Comment, Oregon's "&Ille Bill" Survives Challenges, Produces 
Results. 3 ELR 10112 (July 1973). 
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Tanzer. J. 

This is an appeal from a circuit .court decree declaring 
Oregon's so-called bottle bill, ORS 459.810-459.890. is valid 
denying plaintiffs' and intervenors' application for injunctive 
against the enforcement of the law. Plaintiffs are (a) manufact 
of cans who supply the beer and soft drink industries. (b) b 
who brew and package beer in California and Arizona whlCll 
shipped to and sold in Oregon, (c) out-of-state soft dnnk can 
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who can soft drinks for Oregon bottlers for resale here, (d) soft 
drink companies who market their products in Oregon, and (e) the 
Oregon Sofl Drink Association. lntervenors are five glass con
iainer manufacturers who supply the beer and soft drink industries. 
frhe term "plaintiffs" will be used in this opinion to include inter
venors unless it is specified otherwise.) The defondants include (as 
parties responsible for administering the statute) the Oregon Liquor 
Control Commission, its commissioners and administrator, the 
State Department of Agriculture and its director, and the State of 
Oregon. 

The bottle bill, enacted by the Oregon legislature in 1971, be
came effective on October I. 1972. The statute's principal provi
sions are as follows: 

I. Every retailer of the covered beverages (beer or carbonated 
beverages) in Oregon is required to "accept from a consumer any 
empty beverage containers of the kind, common size an.d brand 
sold by the dealer" and to pay the consumer the statutory "refund 
value" of the container. ORS 459.830 (I). The " refund value" is re
quired to be indicated on every beverage container "sold or offered 
for sale in this state by the dealer." ORS 459.850. 

2. A distributor must similarly accept empty containers from a 
dealer for the "refund value." ORS 459.830 (2). A distributor is 
defined as a person, including a manufacturer, "who engages in the 
sale of beverages in beverage containers to a dealer in this state." 
ORS 459.810 (6). 

3. Metal beverage containers, a part of which is wholly 
detachable in opening without a can opener t'pull top" cans). may 
not be sold at retail in Oregon. ORS 459.850 (3). 

4. A reduced "refund value" may be administratively set for a 
beverage container which is acceptable to more than one manufac
turer for re-use in the ordinary course of business. ORS 459.860. 
This reduced "refund value" has been set in the amount of two 
cents for such "certified" containers. ORS 459.820 (2). 

The primary legislative purpose of the bottle bill is to cause 
bottlers of carbonated soft drinks and brewers to package their pro
ducts for distribution in Oregon in returnable, multiple-use depos it 
bottles toward the goals of reducing litter and sol id waste in Oregon 
and reducing the injuries to people and animals due to discarded 
"pull tops." 

AS bases for attacking the validity of the statute. plaintiffs in
voke the Equal Protection' and Due Process• Clauses of the Four
teenth Amendment to the United States Constitution, and the 
Commerce Clause. art. I. §8. clause 3 of the United States Constitu
tion.• In addition , plaintiffs cite various provisions of the Oregon 
Constitution.• 

One of plaintiffs' main objectives at trial was to show that the 
bottle bill would have an effect not only upon manufacturers ofbot· 
ties and cans, but also upon an entire distribution chain including 
brewers, soft drink bottlers and canners, beer wholesalers. retailers 
and, ultimately, consumers. The evidence in this regard demon
strated that the consumption of malt beverages and soft drinks had 
increased greatly in the United States in recent years, and that a 
large part of this increase could be attributed to the use of conve
nient "one-way" packages, including both cans and nonreturnable 
bottles. Plaintiffs assert that non-returnable containers are essential 
to the existence of national and regional bCer markets, and that 
non-returnable containers are also essential to the continued exis-

I. ·-. .. norlshall any State! deny to any peNon within its jurisdiction the equal pro
tection or the law<> •. 

2 . .. . . . nor shall any Stale deprive ;iny person or lire. libeny. or propcny, without 
due process of law . .." 

3. "The Con11ress 'hall have Power . . . To regulate Commerce with foreign Na
tions. and among the ..cvcral StJtcs .. .. .. 

4. Plaintiffs •nd intcrvcnors rely upon a number or provision~ of the Oregon Con
stitution in SUJ'lport of their pcy.;hion-

Arl. I . §IO. guarontccs every person "remedy by due course of law 
ror injury done him in his person, propcny. or rcputallon:

Art I. §18. provi<lcs that " lplrivate property ' hall not be taken for 
puhlk use . . without ju~\ compcn,~1t1un . ~ 

/\rt I. ~20. l'orbius any law "granting tu any <1ti1.en or cla~s of 
d1i1cns nrivilegcs. or immunttics, which. unt>I'\ the st1mc tcrm.s. "\haU nut 
r~u 1Uy ~....:hvl~ to ail '' 1 (u~n,." 
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tence of soft drink enterprises. The non-returnable containers were 
shown to have pro\lided economies in the packaging and distribu
tion of soft drinks and beer by eliminating the cost of shipping the 
container.s both ways, thus causing an increase in feasible shipping 
distances and enlarging the market each manufacturer could cover. 
Among the effects of tlie bottle bill, plaintiffs' witnesses predicted, 
would be a substantial reduction in Oregon sales of soft drinks 
packaged outside Oregon, and impairment of the ability of the dis
tant brewers to compete in the Oregon market. The bottle bill 
would necessitate substantial changes in the structure of the indus
tries involved in the manufacturing and merchandising of beer and 
soft drinks. 

Substantial portions of plaintiffs' evidence was directed to the 
extent of the bottle bill's economic impact upon the specific indi
vidual industries represented by the plaintiffs. Summarized, this 
evidence (which was uncontradicted) predicted the following im
pact upon the various industries: 

I. Spokesmen of the three plaintiff soft drink canners 
testified that each of their companies would be hurt by the 
bottle bill because the statute would substantially eliminate 
soft drink cans from the Oregon market. One witness , the 
president of an Oregon canning company, predicted that 
the statute would put his company out of business. Repre
sentatjves of the two out-Of·state companies, while not pre
dicting complete ruin, predicted that they would suffer 
substantial economic loss. 

2. Representatives of the plaintiff metal <;ontainer 
companies testified that beer and soft drink containers 
represented a substantial percentage of their total metal 
container production (in the case of one firm, the percen
tage was I00 percent), and that the Oregon market was a sig
nificant outlet for their productS. Some of the companies 
would be forced to eliminare po rtions of theif operations be
cause of the statute. it was predicted, and each of the repre
sentatives stated the opinion that nationwide enactment of 
laws similar to the bottle bill would severely damage his 
business. In addition , the can companies' spokesmen 
testified that the bottle bill's ban on pull tops would hurt 
that aspect of their businesses too. 

3. It was predicted that. because of the changes in the 
structure of the indust ries which would be mandated by the 
bottle bill. the Oregon sales of the plaintiff brewers would 
be reduced and that the price of beer would have to rise 
when the statute went into effect. Similarly, because of the 
changes which would be necessary in the soft drink indus
try, it was predicted that the size and growth of the Oregon 
soft drink market would be substantially reduced. 

4. Representatives of intervenor glass companies 
(which are capable of manufacturing both returnable and 
non-returnable bottles) testified that they will lose a subs
tantial volume of sales because the bottle bill encourages 
multiple use of each bottle. Each time a bottle is refilled, 
plaintiffs will have lost a potential sale of a new bottle. The 
evidence indicated that the extent o f loss due to the Oregon 
statute would be significant, and if such statutes should be 
passed in other states, the effect would be multiplied. 

Finally, evidence was introduced by plaintiffs which was 
designed to (a) minimize the predicted effectiveness of the bottle bill 
toward the statute's purposes of elimination of litter and reduction 
of glass and metal refuse in the solid waste stream: (b) contend that 
a m erchandising system utilizing solely returnable containers is un
workable, and that consumers would not support it; and (c) point 
out alternative means of attacking these problems. In this regard, 
plaintiffs presented evidence that the containers regulated by the 
bottle bill constitute a relatively small percentage of litter and solid 
waste. and expert testimony from a behavioral scientist who 
testified that the provision of refund values on beverage containers 
will not substantially modify littering behavior. In addi tion, plain
tiffs presented evidence of the activities of various civic organiza
tions designed to alleviate the litter and solid wasre problems, and 
the establishment in various places a round the nation of resource 
recovery systems. It was contended that these were viable alterna
1i,·c' 1<1 the solution inherent in 1hc h01tlc bill 
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COMMERCE CLAUSE (2) the state action impedes the free physical 

Plaintiffs' most substantial cha llenge to the bottle bill is under 
the Commerce Clause of the United State.s Constitution. 

The development of the one-way container provided a great 
technological opportunity for the beverage industry to turn logisti· 
cal advantages into economic advantages. By obviating the expen
sive necessity of reshipping empty bottles back to the plant for 
refilling, the new containers enabled manufacturers to produce in a 
few centralized plants to serve more distant markets. The indus try 
organized its manufacturing and distribution systems to capital ize 
maximally on the new technology. 

The Oregon legislature was persuaded that the economic 
benefit to the beverage industry brought with it deleterious conse
quences to the environment and additional cost to the public. The 
aggravation of the problems of litter in public places and solid was te 
disposal and the auendant economic and esthetic burden to the 
public outweighed the narrower economic benefit to the industry. 
Thus the legislature enacted the boule bill over the articulate op
position of the industries represented by the plaintiffs. 

As with every change of circumstance in the market place, 
there are gainers and there are losers. Just as there were gainers and 
losers , with plaintiffs apparently among the gainers, when the in
dustry adapted to the development of non-returnable containers, 
there will be new gainers and losers as they adapt to the ban. The 
economic losses complained of by plaintiffs in this case are essen
tially the consequences of readjustment of.the beverage manufac
turing and distribution systems to the older technology in order to 
compete in the Oregon market. 

The purpose of the Commerce Clause, following the intofera
ble experience of the economic Balkanization of America which ex
isted in the colonial period and under the Articles of Confederacy, 
was to assure to the commercial enterprises in every state substan
tial equality of access to a free national market. It was not meant to 
usurp the police power of the states which was reserved under the 
Tenth Amendment. Therefore, although most exercises of the 
police power affect interstate commerce to some degree, not every 
such exercise is invalid under the Commerce Clause. 

Plaintiffs acknowledge the authority of the state to act , b~t 
assert that the state exercise of its police power must yield to federal 
authority over interstate commerce because, they claim, the impact 
on interstate commerce in this case outweighs the putative benefit 
to the state and because alternative methods exist to achieve the 
state goal with a less deleterious impact on interstate commerce. 
They urge us to assume the role of a "super legislature," as they put 
it, and perform for ourselves the weighing process already per
formed by the Legislative Assembly, relying largely upon Pike ~ ·. 
Bruce Church, Inc.. 397 US 137, 142, 90 S.Ct. 844, 25 L.Ed.2d 174 
(1970). which s tates: 

Although the criteria for determining the validity of 
state statutes affecting interstate commerce have been 
variously stated, the general rule that emerges can be 
phrased as follows: Where the s tatute regulates evenhan
dedly to effectuate a legitimate local public interest, and its 
effects on interstate commerce are only incidental, it will be 
upheld unless the burden imposed on such commerce is 
clearly excessive in relation to the putative local benefits. 
Huron Cemem Co. v. Detroit. 362 US 440, 443. If a legitimate 
local purpose is found, then the ques tion becomes one of 
degree. And the extent of the burden that will be tolerated 
will of course depend on the nature of the local inte res t in
volved, and on whether it could be promoted as well with a 
lesser impact on interstate activities .... 

The language of the United States Supreme Court is not always 
consistent in analyzing the application of the Commerce Clause to 
varying facts and it is difficult to rationalize it into one harmonious 
jurisprudential whole. On their facts, however, the cases cluster 
around certain basic concepts and the treatment accorded to state 
action is consistent within each grouping. The cases consistently 
hold that the Commerce Clause b:irs state police action only where: 

(I) federal action has pre-empted regulation of the ac
tivity: 
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commerce from one s tate to another; or 
(3) protectionist stale aclion, even though u 

guise of police power, discriminates against intersta1e 

merce. 


In this case there is no claim of federal preemption, so 
concerned only with the latter two concepts, interstate tr will 
tion and economic protectionism. No party cited and we w poli
ble to find any case striking down state action under the mo: 
Clause which did not come within one of these two categ con 

The language of Pike v. Bruce Churr:h. Inc., supra, docs 640
mechanically compel a weighing process in every case. The 
guage is instructive in appropriate cases rather than man 
all cases. The blight of the landscape, and the appropriation of 
for solid waste disposal, and the injury to children's feet ca 
pull tops discarded in the sands ofour ocean shores are concerns 
divisible by the same units of measurement as is economic 
e lements of the beverage industry and we are unable lo 
them, one agains t the other. The United States Supreme 
recognized the inappropriateness of a weighing process in casea 
non-<:omparable benefit and injury when it chastised the 
Court for having done so in Firemen v. Chicago. R.I. & P.R. Co.. 
US 129, 89 S.Ct. 323, 21 L.Ed.2d 289 (1968): 

We think it plain that in striking down the ful 

laws on this {weighing) basis, the District Court indullCll 

a legislative judgment wholly beyond its limited aut 

to review state legislation under the Commerce a 

...." 393 IJS at l.l6. 


. .. The District Courrs resp.onsibility for m 
'findings of fact' certainly does not authorize it to er 
connicts in the evidence against the legislature's concl C( 

or even to reject the legislative judgment on the basis w 
without convincing statistics in the record to support 11 tt 
legislative viewpoint constitutes nothing more than 
the District Court in th is case said was ·pure speculauon h 
393 US at 138-39. ti 

fThe court has weighed comparables such as the relative ell 
tiveness of safety measures in transportation cases, see, c.g, Bibb s 
Navqjo Freight lines. 359 US 520, 79 S.Ct. %2, 3 L.Ed.2d I c 
0 959), and Southem Pacific Co. 1•. Ari:o11a. 325 US 761. 65 S.Ct. ISIS. t 

89 L.Ed. 1915 (1945), or health inspection cases, Dean Mtlk Co. 
Madison, 340 US 349, 71 S.Ct. 295, 95 L.Ed. 329 (1951), M mni'S(llO 

Barber, 136 US 313, 10 S.Ct. 862. 34 L.Ed. 455 (1890), or econOllllC 
benefit and injury in economic discrimination cases such as Pi~t 
Bruce Church. Inc., supra. but it does not weigh non-<:omparabla 
such as cost to the railroads against arms and legs of the workers te 
Firemen v. Chicago. R./. & P.R. Co.. supra. because the result would 
be wholly subjective. That process becomes political and is constiru
tionally assigned to the legislative branch as the determiner rJ 
policy. 

Where the putative state benefit and the impact upon inter
state commerce are grossly disproportionate, the disparity "' ap
parent without going through the motions of a judicial weighing 
process. The question then becomes one ofequal protection and we 
deal with that below. 

The bottle bill is unquestionably a legitimate legislative exer~1sc 
of the police power. The breadth of the police power was noted b) 
the United States Supreme Court in &•r111a11 1•. Parker. 348 US 26. 75 
S.Ct. 98, 99 L.Ed. 27 0954): 

. . . The values (publ ic welfare! represents are ~piritual 
as well as physical, aesthetic as well as monetary. It is with· 
in the power of the legislature to determine that the com
munity should be beautiful as well as healthy, spacious ii) 

well as clean, well-balanced as well as carefully patrolled .. 

Specifically upholding the authority of the states to enact en
vironmental legislation affecting interstate commerce, the court 
held in Huron Ct•me111 Co. 1•. Detmil. 362 US 440. 442. 80 S.Ct 813, 4 
L.Ed.2d 852 (1960>: 

. . . Legislation designed to free from pollution the 
very air that people breathe clearly falls w!tnin the exercise 
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of even the most traditional concept of what is compen
diously known as the police power. In the exercise of that 
power. the states and their instrumentalities may act, in 
many cases of interstate commerce and maritime activities, 
concurrently with the federal government. (Citations omit
ted)" 

The United States Supreme Court has also made clear that it 
will not only recognize the authority of the state to exercise the 
police power, but also its right to do so in such manner as it deems 
most appropriate to local conditions, free from the homogenizing 
constraints of federal dictation. In Breard v. Alexandria. 341 US 622, 
640-41, 71 S.Ct. 920. 95 L.Ed. 1233 (1951), the court stated: 

. . .'The police power of a state extends beyond health, 
morals and safety, and comprehends the duty, within con
stitutional limitations. to protect the well-being and tran
quility of a community.' 

When there is a reasonable basis for legislation to protect 
the social, as distinguished from the economic, welfare of a 
community, it is not for this Court because of the Com
merce Clause 10 deny the exercise locally of the sovereign 
power of Louisiana. Changing living conditions or varia
tions in the experiences or habits of different communities 
may well call for different legislative regulations as to 
methods and manners of doing business. Powers of munici
palities are subject to control by the states. Their judgment 
of local needs is made from a more intimate knowledge of 
local conditions than that of any other legislative body ... 
(footnotes omitted). 

The Oregon legislature is thus constitutionally authorized to 
enact laws which address the economic, esthetic and environmental 
consequences of the problems of litter in public places and solid 
waste disposal which suit the particular conditions of Oregon even 
though it may, in doing so, affect interstate commerce. 

The enactment of the bottle bill is clearly a legislative act in 
harmony with federal law. Congress has directed that the states 
take primary responsibility for action in this field. By enacting the 
Federal Solid Waste Disposal Act, 42 USC §3251 (1970), Congress 
specifically recognized that the proliferation of new packages for 
consumer products has severely taxed our disposal resources and 
blighted our landscapes. It disclaimed federal preemption and 
assigned to local government the task of coping with the problem 
with limited federal fiscal assistance: · 

(a) The Congress finds
(1) that the continuing technological progress and im

provement in methods of manufacture, packaging, and 
marketing of consumer products has resulted in an ever
mounting increase, and in a change in the characteristics, of 
the mass of material discarded by the purchaser of such 
products; 

(4) that inefficient and improper methods of disposal 
of solid wastes result in scenic blights, create serious 
hazards to the public health, including pollution of air and 
water resources, accident hazards, and increase in rodent 
and insect vectors of disease, have an adverse effect on land 
values. create public nuisances, otherwise interfere with 
community life and development; 

(6) that while the collection and disposal of solid 
wastes should continue to be primarily ·the function of 
State, regional, and local agencies, the problems of waste 
disposal as set forth above have become a matter national 
in scope and concern and necessitate Federal action 
through financial and technical assistance and leadership in 
the development. demonstration, and application of new 
and improved methods and processes 10 reduce the amount 
of waste and unsalvageable materials and to provide for 
proper anct economical solid-waste disposal practices. 

Congress has recently reaffirmed that allocation ofstate and federal 
responsibility by enactment of the Environmental Quality Im
provement Act, 42 USC §4371 (1970), which provides: 

(b) (I) The Congress declares that there is a national 
policy for the environment which provides for the enhance
ment of environmental quality. This policy is evidenced by 
statutes heretofore enacted relating to the prevention , 
abatement, and control of environmental pollution, water 
and land resources, transportation, and economic and 
regional development. 
(2) The primary responsibility for implementing this policy 
rests with State and local governments. 

See also. the Federal Water Pollution Act, 33 USC §1151 (1970). It is 
significant that the United States Supreme Court relied upon this 
legislation in validating the intrusion upon interstate commerce 
caused by the Detroit Smoke Abatement Act in Huron Cement Co. 
Y. Detroit, supra. 

While it is clear that the Oregon legislature was authorized to 
act in this area. plaintiffs assert that the means incorporated in the 
bottle bill are not effective to accomplish its intended purpose and 
that alternative means are available which will have a lesser impact 
upon interstate commerce. Particularly, they offered evidence to 
show: (I) that the deposit system is inadequate to motivate the con
suming public to return containers;• (2) that mechanical means are 
being developed for improved collection of highway litter; and (3) 
that public education, such as the "Pitch In To Clean Up America" 
campaign, is a desirable means of dealing with container litter. 

Selection of a reasonable means to accomplish a state purpose 
is clearly a legislative, not a--judicial, function: to which the admoni
t ive language from Firemen 1>. Chicago R.f. & P.R. Co., supra, 393 US 
at 136 and 138-39, quoted above is clearly applicable. In particular. 
the courts may not invalidate legislation upon the speculation that 
machines may be developed or because additional and complemen
tary means of accomplishing the same goal may also exist. The 
legislature may look 10 its imagination rather than to traditional 
methods such as those which plaintiffs suggest, to develop suitable 
means of dealing with state problems, even though their methods 
may be unique. Each state is a laboratory for innovation and experi
mentation in a healthy federal system. What fails may be aban
doned and what succeeds may be emulated by other states. The 
bottle bill is now unique; it may later be regarded as seminal. 

We conclude, therefore, that the bottle bill was properly 
enacted within the police power of the stale of Oregon and that it is 
imaginatively, but reasonably, calculated to cope with problems of 
legitimate state concern. 

Plaintiffs next assert that "Oregon's 'Bottle Bill' would not 
merely 'impede substantially the free flow of commerce' [Southern 
Pacific Co. v. Arizona. 325 US 761 (1945) at 767) but in many cases 
totally destroy and eliminate it .. . . " The law surrounding the con
cept of impediments to the flow of interstate commerce relates con
sistently to the actual instrumentalities of interstate commerce, i.e.. 
railroad, truck, air and other of the actual means of transportation 
of goods across state lines, not to the goods being transported. 

The fact that the flow may be impeded is not in itself enough 
to invalidate the state law. As the United States Supreme Court 
stated in Sowhem Pac(/7c Co. '" Arizona. supra. 325 US at 770: 

. . . There has thus been left to the states wide scope 
for the regulation of matters of local state concern, even 
though it in some measure affects the commerce, provided 
ii does not materially restrict the free ·now of commerce 
across state lines, or interfere with it in matters with respect 
to which uniformity of regulation is of predominant na
tional concern. 

If the burden upon interstate commerce is one of actual im
pediment upon the free physical flow, then the burden will be 
viewed with great judicial dubiety. Thus. train length is not subject 

5. 8111 '<'<' Olvmpia Brcwinii Co ,._ O.L.C.C.. - . - Or Ap1> - . - J'.ld 
l<Jccidetl 1his dayl, in which 1hc cvi c.lcncc sh1>wcd " remarkably high rc1Urn r.llc ol' 
85 percent on " T" ll 12" beer houlcs 
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to stale regulation because national uniformity is "practically in
dispensable to the operation of an efficient and economical national 
railway system," Sourhem Pac({tc Co. v. Arizona. supra, 325 US al 
771, and a state cannot require a unique type of mud flap on trucks 
in interstate commerce, Bibb v. Navqjo Freight Lines. 359 US 520, 79 
S.CL 962, 3 L.Ed.2d 1003 (1959). Even the means of interstate 
transportation, however, are subject to state police regulation under 
limited circumstances. For ~xample. a full-crew law to promote 
safely was authorized in Firemen v. Chicago R.I. & P.R. Co.. supra, 
even though a train may have to stop at state borders to take on or 
let off crewmen. Similarly, the application of the municipal smoke 
abatement code to federally inspected and licensed steam vessels 
engaged in interstate shipping was upheld in Huron Cement Co. v. 
Detroit, 362 US 440, 80 S.Ct. 813, 4 L.Ed.2d 852 0960). 

If the very means of all interstate commerce are subject to the 
states' reasonable exercise of police power in the interest of safety 
or environmental protection, then surely the containers ofone class 
of product in that flow are conferred no immunity from regulation 
as they cross the state line. 

Plaintiffs argue persuasively that this case involves more than 
the transportation of bottles and cans, that it involves an interstate 
system of distribution for a national industry. Accepting that, the 
distribution system is still subject to the reasonable exercise of state 
police power. The United States Supreme Court in Breard v. Alex
andria, 341 US 622, 71S.Ct.920, 95 L.Ed. 1233 (1951), upheld an or
dinance designed to protect privacy which prohibited door-to-door 
sales over an argument that the means of distribution of an inter
state industry would be rendered illegal in one city. The court held 
to the contrary: 

We recognize the importance to publishers of our 
many periodicals of the house-to-house method of selling 
by solicitation. As a matter of constitutional law, however, 
they in their business operations are in no different position 
so far as the Commerce Clause is concerned than the sellers 
of other wares. Appellant, as their representative or in his 
own right as a door-to-door canvasser, is no more free to 
violate local regulations lo protect privacy than are other 
solicitors. As we said above, 1he usual methods of seeking 
business are left open by the ordinance. That such methods 
do not produce as much business as house-to-house can
vassing is, constitutionally. immaterial and a matter for ad
juslmenl at the local level in the absence of federal legisla
tion.... 
(footnote omitted.) 341 US al 637-38. 

Similarly, we are unable to say that the economic burden upon the 
plaintiffs is sufficient to displace the authority of the State of 
Oregon· to legislate regarding environmental problems. 

In summary, the "free flow of commerce" cases are of no help 
to plaintiffs because they protect only the physical means of inter
state transportation from unauthorized intrusion. The protection of 
the goods in that flow is found in the next.cluster of cases, those 
that bar economic discrimination against interstate commerce. 

Plaintiffs seek the benefit of the latter cases by asserting that 
the bottle bill burdens interstate commerce by economic dis
crimination against out-of-state interests. If that were indeed the 
design of the legislature,• then the burden would likely be intolera

6. Plaintiffs base their claim of intentional economic prote.:tionism on a statement 
of Auomey General Lee Johnson in his testimony before a legislative commiuee 
that the botlle bill would resuh in more j obs for Oregonians because Oregon pro
ducers would have a competitive advantage. They quote the statement out of con
text. The Auorney General was not assening competitive advantage as a reason 
for the legislation. Rather, he was merely answering the anticipated argument 
from the bill's opponents that the legislation would cost Oregon business sales and 
,iobs. The paragr•ph of his testimony. with the portion quoted by plainti ffs 
cmphasi7-ed. reads as follows: 

must I 
tached

ble, despite a claim of lofty purpose under the police power. The 
United States Supreme Court has invalidated m ilk quota 
preferences for instate m ilk, Baldwin v. G.A.F. Seelig, 294 US 51 1, 55 the co 
S.Ct. 497, 79 L.Ed. 1032 (1935), Polar Co. v. Andre~. 375 US 361, 84 that le 
S.Ct. 378, 11 L.Ed. 389 (1964), preferential inspection laws which in· l 
hibit non-state distributors, Minnesota v. Barber, 136 US 313, 10 m erce 

S.Ct. 862, 34 L.Ed. 455 0890), Dean Milk Co. v. Madison, 340 US com p• 
an d ti349, 71 S.Ct. 295, 95 L.Ed. 329 (1951), and, in a recent case relied on 

heavily by plaintiffs, a requirement that Arizona cantaloupes be tors a 
packed in Arizona, Pike v. Bruce Church, Inc., 397 US 137, 90 S.CL Accot 
844, 25 L.Ed.2d 174 0 970), but even there the court carefully dustr 
limited its weighing process to economic considerations and speci busin 
fically distinguished safety or consumer protection legislation. The of tht 
purpose of the legislation in each case was protectionist, despite the by C< 
invocation of the police power. firm 

On the other hand, legislation which has negative economic .lhc.g 
consequences for non-state business is not necessarily discriminato thee 
ry against inters tale commerce. In particular. the Pike case noteS Oreg 
and distinguishes Pac(fic States Co. v. White, 296 US 176, 56 S.Ct plier: 
159, 80 L.Ed. 138, JOI ALR 853 (1935), in which an Oregon regula they 
tion of containers for berries packed in Oregon was upheld despite 
the diminution of the ability of California box makers to compete valu 
with Oregon interests. ll also noted the California raisin marketing op er 
system which was upheld in Parker v. Brown, 317 US 341, 63 S.Cl. argu 
307, 87 L.Ed. 315 (1943), although the express design of that law an C 
was to give the California raisin industry an economic tactical ad tob· 
vantage. out 

Lower cour~ have recently upheld the slate's authority to ban effe 
products al1oge1her from the state's market for legitimate stale at b 
police purposes as against Commerce Clause claims. A New York 
law prohibiting sale of products made from the skins ofendangered dar• 
species, none of which are indigenous to New Ygrk, was upheld in T h< 
Palladio, Inc. v. Diamond, 321 F.Supp. 630 (SONY 1970). affd 440 m a 
F.2d 1319 (2nd Cir. 1971), cert. denied, 404 US 983, 92 S.Ct. 4461, 30 up< 
L.Ed.2d 367 (1971). and labeling restrictions on detergents and a ban fac' 
on the sale of phosphate detergents was upheld in Soap and res 
Detergent Association v. Clark. 330 F.Supp. 1218 (SD Fla. 1971), fro 
although not in Soap and Detergent Association v. City of Chic11110. is< 
357 F.Supp. 44 (ND Ill. 1973). in t 

On a claim of economic discrimination and relevant also co 1he sio 
equal protection claim below, it is appropriate to look to the 11a1ure Th 
of the economic burden upon interstate commerce and the legisla SO' 

tive motivation in creating that burden. A gross disparity would in1 
tend to evidence police power coloration to an act of economic pro co 
tectionism. Plaintiffs offered evidence, much of i t necessarily ar 
speculative, as to severe economic effects upon their elements of A 
the beverage industry. T heir evidence that the public would pur ot 
chase and consume substantially less beer and carbonated i t 
beverages by virtue of the bottle bill is nol persuasive. We are not v: 
dealing with a large loss of sales across the industry, but rather with m 
the ability of various elements of the industry to obtain a share of 01 
the consumers' dollars. As we noted above, the introduction ofany 0 
new circumstance affecting competition will cause economic win
ners and economic losers throughout the industry as it readjusts to p 
that new circumstance. The evidence is that plaintiffs expect lo be p 
among the losers. unless, of course, they are able to make market· n 
ing adjustments. u 

Economic loss restricted to certain elements of the beverage s 
industry must be viewed in relation 10 the broader loss 10 the gener
al public of the state of Oregon which the legislature sought, by 
enactment of the bottle bill, to avoid. The availability of land and 
revenues for solid waste disposal, the cost of litter collection on our 
highways and in our public parks, the depletion of mineral and 
energy resources, the injuries to humans and animals caused by dis
carded pull tops, and the esthetic blight on our landscape, are all ec
onomic, safety and esthetic burdens of great consequence which 

"We recognize that this bill will foc-e hc<ivy sledding in the Oregon 
Lc~slaturc. Jn the State of w,.5hington a d tizens' group tried to pass a 
similar bill by way of referendum. Powerful vested interests, particularly 
large national boulc and can manui'a"urers. mounted a well-financed 
campaign and defeated the me.1surc. These same vested interests. most 
o f whom arc not located in the St<ite <>f Ore11on. will be mounting the 
same lt101pai$n here. They will con1e.n<l that the hill will increase the 
price Of '\Oft drink-; ;ind ht~~r. hlll ! bcfo:ve th ;1\ ll~is is sim ply OOl trw~. 
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Any price increase should be offset by the refund. They will also con tend 
that the bill will destroy Oregon businesses and lead to" loss of jobs. This 
l ikewise is. not 1rue. Many sm<ill boule distributors in Oregon who are 
now being forced out of business will be able to surv ive and provide new 
jobs. Many Ort~11t1 n»wem . .; will ituleetl he ghv.'lt a nHll/U?titire adtlfJmaxe 
m·cr nm.~idC' /inn\ wlm luu't1 intulC'qaat<' dburih111io11 fncilitit"'J' to l1t1r1Jlll' ~ 
nv:letl bollh•s.'' 



must be borne by every member of.the public. The legislature at
tached higher significance to the cost to the public than they did to 
the cost to the beverage industry and we have no cause to disturb 
that legislative determination. 

T he bottle bill is not discriminatory against interstate com
merce and is not intended to operate to give Oregon industry a 
competitive advantage against outside firms. The ban on pull tops 
and the deposit-and-return provisions apply equally to all distribu
tors and manufacturers whether Oregon-based or from out of state. 
According to plaintiffs' testimony, the economic burden of the in
dustry's adjustment to the change will be shared by Oregon 
businesses as well as non-Oregon businesses. Indeed, the chairman 
of the board ofOregon's only brewery testified that it would be hurt 
by compliance more than its out-of-state competitors. A canning 
firm from Eugene, Oregon would be among the canners suffering 
.lhe.gr.eales.t.econom.ic Joss. In O!hec. wQrd.s. the evidence is clear that 
the cost of adjustment to the new exigencies ofselling beverages in 
Oregon will be spread throughout the beverage industry, its sup
pliers, manufacturers and distributors without regard to whether 
they are Oregon-based firms. 

Plaintiffs assert particularly that the reduction in the refund 
value of standardized containers from five cents to two cents each 
operates to discriminate against out-of-state manufacturers. They 
argue that they cannot produce the container for two cents and that 
an Oregon producer enjoys a competitive advantage by being able 
to buy the out-of-state producer's bottles at the lower cost and with
out the additional expense of shipping them to a distant plant. In 

n effect, they claim, distant shippers must sell bottles to Oregon firms 
e at below cost. 

We do not agree that the device of a reduced refund for stan~ 
dardized containers is discriminatory against out-of-state interests. 
The purpose of the provision is clearly to provide an incentive to 
make bottles as fungible as possible in order to ease the burden 
upon the distribution system by eliminating the need for sorting, 
facilitating industry-wide redemption and obviating the cost of 
reshipment. The firm which attempts to compete at a great distance 
from its market suffers a natural disadvantage, whatever container 
is allowed. Just as use of the non-returnable container reduced the 
inherent disadvantage of a distant competitor, the refund provi
sions tend to partially restore the former degree of disadvantage. 
The disadvantage does 001 relate to the state borders. A bottler in 
southern Oregon , for example: would be at a disadvantage compet
ing to recapture used bottles from Vancouver, Washington. The 
competitive disadvantage is one of distance, not one ofstate bound
aries. See Olympia Brewing Co. v. O.l.C.C., _Adv Sh _ , _ Or 
App_,_ P.2d _ ,decided today. While the state is under an 
obligation not to discriminate against out-of-state business interests, 
it is under no obligation to maintain equal levels of competitive ad
vantage for all producers regardless of their distance from the 
market. We hold that the refund provisions of the bottle bill neither 
operate nor are designed to operate as devices of protectionism for 
Oregon interests or discrimination against non-Oregon interests. 

Because the bottle bill is a legitimate exercise of the police 
power,consistent with federal policy legislation , which does not im
pede the now of interstate commerce and ·which does not discrimi
nate against non-Oregon interests, we hold that it is valid legislation 
under the Commerce Clause. We turn now to plaintiffs' other con
stitutional challenges. 

DUE PROCEs.5 

Plaintiffs argue that the bottle bill is violative of the Due Pro
cess Clause of the Fourteenth Amendment and assert that this 
court must weigh the legislative purpose against the degree of op
pression to individuals. We made such a general comparison above 
in the section dealing with cases of purported economic discrimina
tion under the Commerce Clause and we saw no cause to disturb 
the legislative judgment. The United States Supreme Court has not 
struck down economic legislation on the basis of substantive due 
process since the Depression. In one of the more recent attempts to 
invoke the doctrine, Firemen v. Chicago R.I. & P.R. Co.. supra, 393 
US at 143, the court dismissed the challenge without discussion. See 
also, Fe~uson '" Skrupa. 372 US 726, 83 S.Cl. 1028, 10 L.Ed.2d 93, 95 
ALR2d 1347 0%3) 

EQUAL PROTECTION 

Plaintiffs argue that the bottle bill is violative of the Equal Pro
tection Clause as applied to them. They argue that they have an 
affirmative right to engage in interstate commerce.analogous to the 
rights of freedom from discrimination based upon race, religion or 
sex and the right to engage in travel. They claim that we must ex
amine any intrusion upon that right with the same "strict scrutiny" 
as we would examine those personal rights. They argue that the 
bottle bill must fail because its goals do not justify its burdens upon 
the plaintiffs, and because it will not tend to accomplish its goals in 
that it applies only to beer and soft drink containers and not to 
other containers which are equally deleterious to the environment. 

We do not accept the plaintiffs' attempted analogy with cases 
involving invidious discrimination based upon race or religion or 
based on fundamental affirmative individual rights such as the 
right to travel or the right to free speech. The Commerce Clause 
does not purport to grant a personal right. Rather, it is an allocation 
of power between the levels of government in the federal system. 
Plaintiffs are entitled to equal protection from arbitrary state inter
ference into the conduct of their business by arbitrary classification. 

T he United States Supreme Court stated the general principle 
in McGowan v. Maryland. 366 US 420, 425-26, 81 S.Ct. 1101, 6 

. L.Ed.2d 393 0 961): 

. . . (T)he Fourteenth Amendment permits the States . 
a wide scope of discretion in enacting laws which affect 
some groups of citizens differently than others. The con
stitutional safeguard is offended only if the classification 
rests on 'grounds wholly irrelevant to the achi'evement of 
the State's objective. State legislatures are presumed to have 
acted within their constitutional power despite the fact that, 
in practice, their laws result in some inequality . .. . 

We find that the bottle bill in all of its aspects is reasonably 
calculated to achieve legitimate state objectives under the police 
power as discussed above. The ban on pull tops is reasonably calcul
ated to diminish the injuries to people who step on them and to 
animals who eat them at pasture as well as to reduce the litter 
which they crea te. The placing of a monetary value on beverage 
containers and its attendant encouragement for people to return 
them instead of discarding them by the roadside or in other public 
places or throwing them into the garbage is reasonably calculated 10 
diminish the amount of solid waste and the amount of litter with 
which the state is required 10 deal. See Anchor Hockinx v. Barber. 118 
Vt. 206, JOS. A2d 271 0954). 

The fact that other containers may also create litter and solid 
waste does not invalidate the legislature's intent to deal with this 
species of solid waste and litter. As the United States Supreme 
Court said in Railway Express v. New York. 336 US 106, 110, 69 S.Ct. 
463, 93 L.Ed 533 (1949), "It is no requirement of equal protection 
that all evils of the same genus be eradicated or none at all." T he 
court further held in Williamson v. Lee Optical Co.. 348 US 483, 489, 
75 S.Ct. 461 , 99 L.Ed 563 0955): 

... Evils in the same field may be of different dimen
sions and proportions, requiring different remedies. Or so 
the legislature may think. Or the reform may take one step 
at a time, addressing itself to the phase of the problem 
which seems most acute 10 the legislative mind. T he 
legislature may select one phase of one field and apply a 
remedy there, neglecting the others . . . . (citations omit
ted.) 

Plaintiffs' right to equal protection has not been abridged. 

THE OREGON CONSTITUTION 

Plaintiffs made claims under three sections of the Oregon Con
stitution. 

First, they invoke article I, section 10, " ... Every man shall 
have remedy by due course of law for injury done him in his per
son , property or reputation." Section 10 concerns the administra
tion of justice. The quoted words were historically directed against 
denying a remedy for a legal injury to the named private interests 
recognized under the law of torts or property. CJ Holden v. Pitmeer 
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Broadcastin.~ Co. et al, 228 Or 405, 365 P.2d 845 (1961), dismissed, 370 
US 157 (1962). It is not to be considered the equivalent of the Due 
Process Clause of the Fourteenth Amendment. See Linde, Without 
Due Process. 49 Or L.Rev. 125. 136-38 (1970). 

Plaintiffs also invoke article 1, section 18, as it provides that 
"private property shall not be taken for public use ... without just 
compensation." This section was designed to provide compensa
tion and money damages where the government takes property for 
governmental use. See Cerer.hino et al. v. State H~~hway Com.. 230 Or 
439. 370 P.2d 694 (1962); Thombuf'K v. Port of Portland. 233 Or 178, 
376 P.2d 100 (1962). It does not authorize the invalidation of state 
law merely because of negative economic consequences to a given 
industry. 

Plaintiffs next cite article I, section 20, which states that "(n]o 
law shall be passed granting to any citizen or class of citizens. pri
vileges, or immunities, which, upon the same terms, shall not 
equally belong to all citizens." Section 20 is not the equivalent of the 
Equal Protection Clause, the latter being adopted several years after 
the adoption of section 20. It was essentially a bar to the legislature 
against singling out specific individuals or interests for preferential 
treatment on an ad hominem basis. There is no such claim in this 
case. 

The Oregon constitutional provisions are not appropriate to 
the challenges raised by plaintiffs in this case. 

THE TWENTY-FIRST AMENDMENT 

The Attorney General claims that the bottle bill is constitu
tional as it applies to beer containers under the Twenty-First 
Amendment.1 We doubt that the authority of the state to control 
the sale and use of liquor extends to regulation of the containers in 
interstate commerce for the purpose of abating litter and solid 
waste problems. Because we have sustained the bottle bill on other 
grounds and because even a rul ing favorable to the defendants 
under the Twenty-First Amendment would not be dispositive of 
the bottle bill as it applies to the soft drink industry, we need not 
and do not reach the issues under the Twenty-First Amendment. 

. Plaintiffs' and intervenors' constitutional challenges having 
fail~, we hold the. bottle bill to be a valid exercise of Oregon's 
pohce power. In domg so, we acknowledge having had the benefit 
of an able analysis by the trial court. 

Affirmed. 

7 . ..Section I. The eigh1eenth <irticlc of amendment w the Con~1itu1ion of the 
United States is hereby repealed. 

··Sec. 2. The 1ranspona1ion ur imfl()rlation into any St<rte. Territory.or l'°"-'>;(.-s
sion of the United States for delivery or use therein of intoxic<ning li4uo~. in viola
tion of the laws thereof. is hereby prohibited. 

"Sec. 3. This article shall be inoperative unlcs~ it shall h<1vc been ratified <L~ an 
amendment to the Constitution by conventions in the sever_.1 Slate,;. as 11ruvided 
in the Constitution. within seven years from the date of the submission hereof to 
the Srntes by the Congress." 
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Appendix F 

Title 10, Vermont Statutes Annotated 

Cltlt7Jfer 5.1. Littc1· J,evu; A id to Munfripalilies for 
· S<111 i lnry /,r111dfi Ils, Recycling Ceu lei'~ 

Ii~finit ions. 
Imposition of Jitter levy on nonreturnable <:onlainers. 
Deposit in. lieu of le vy. 
Allocation. 

.2;;. P.c11ally. 
11 JSTOl!Y 

of rc11111111J ,:n•d scdio11s. For lahl<:s showin1~ tlispositi_on of n·nu111
1.Jcrccl sections ?f this dwplc1-, l't'C lalilr:s set out at 1·wl (If· Tille 12. 

. ' 
Deli nit ions 

For the purposcof llli:; chnptel': 

"Bevenq~e" means hce1: Ol' other mnlt bevcrnges and min
eral waters, sod11 .water and :;iniilar soft drinks in Jicplid form and 

e;o11surnplio11, ~vheiher 01· not carhonnt.c<l, hut 
not 'inc.:ludc u1H:arl.>011ated water, soups, fluid millc products, 

natural, 1·econstit11lcd or frozen fruit, veg·ctal1lc! Ol' 
jukes, or .liquids inlende.d for medicinal pt11·11oscs ollly . The 
''bc\•erage" ;dso in<:l11d es spi r ituous liqubrs :\lid vinow; !Jev

emges as defined in sedio1.1 2 of Title 7 . 
, (~) "niodcgTad:dJle mater°ial" means material which is cnrrnl>le 
of being hroke-11 dowu by hndcriil into basic clements. 

(:1) "Co11tai11cr" mcai1s the · indi v idunl, separate, botllc, can, jnr 
or cat;ton compo~etl of glass, melal, paper, plastic or <lll.Y colllhi11a
tion of lho:;e 111a!erinls containing- a consumer prodtt<:t. This delilli·· 
Hon shall nol include cn11lniners made of· biotlcgrndnble malcri:d. 

(<I) '-'Distributor" mean:; every person who e11gagt~~ in. til e 
sale or COllS\llHCI prodnds i11 (;Ollh\inel'S to a denier in lids state 
i11c:h1<lii{1( 'nny 111;111t1l'al'lL1rer who e11gages in such snles. 

(5) . ''l\Ta11ufactu.rc1"' iHen11s every 1>erso11 bollling , canning-, pacl<
ing or otherwise filling- cont11i11ers for sale to distributors or deal
ers. 

(G) "Recycling" means the process of sorting, cleansing, treat
· ing and reco11slil11ti11g was te au<1 othc1· discarded 111alcl'iab fo 1· 
the pu1·posc <1f n.!11si11g- lhe m alerinls in the same or alle1·ed forin . 

. -Adtled 1!17 1, No. ~G~ (Adj. Scss.), § 1, elf. July J, Hl72. 

lil~TOHY 

Hcvision note. Thi~ Sl!c:\ion was formerly set out as § 1171. 
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§ 1522•.Imposifion of Jitter levy on nonrclurnalilc containers 

(n) !\ levy is hereby cxndecl on nil beverage containers sol<! . in 
the state intc11dcci' for resale, use or co11sun1]1f.io11 in thi8 slate nt 
the n1lc nf 11 ll!ills on each hcvcrn:~e conlnin~~r sold, which levy 
shall ex pin! on ,Jnly 1, l !373, with respect to all .beverage contain

. ers except containers for spiritnous liquors a11cl vinous beverages. 
(b) The levy provided in this section shall be paid b,y every 

nrnnufnclm·cr or dislriliutor to the commis~.;ioner of taxes . When
. ever a retailer, group of retailers or rctnil .chain conlrnds for, 
receives corn;i1,:-nme11t o[, or in any other n1:1111ier acquires bever
ages in hcverag·c con tainers outside of lhe stale for s:dc., use or 
consulllplion in the state, lhe levy exacted pursuant lo 'this sec
tion shnll l>e paid to the commissioner of Laxes IJy such retailer, 
retail group or chain. The commissioner of taxes shall adopt and 
pul~lish all forrn,c; and regul:1lions 11ec:es8nry for the purposes of 
this chapter.-.Adclcd 1971, No. 2G2 (Adj. Sess.), ~ ·1, cf!'. ,July 1, 
1972. 

. HISTORY 

Rcvi!!ion 1101 c. This scr.lion was .rormr.rly set out ns § 1172. 

§ 1!i2:l. Deposit in lieu of levy 

(a) In lieu of. payment of the tilter levy providecl in sec:lion 1522 
of th.is litic. :111y nrnnufaclurcr or distrih11lor of 1·1c\·ernge contain
ers mny, and on and after .July 1, 197:3 shnll require a deposit of 
not less than five cents to he paicl by the constm1cr on each ·hcv
crarre container sold at the relnil level awl refunder] to him upon . 
1·cturn of the cn1pt.y hever~tgc co11laincr. Whenever a retailer, 
group of 1·elailers or retai.l chain co ntracts for, receives consign
ment of, or in · any other manner acq uires beverages in beverage 
containers outside of the slate for sale, use or ronsumplion in the 
state, llic dcpo!)it rcquiremenls in this section shall he npplicahle 
to such· rdailcr, retail group or chai!t in lhe same nianncr as to 
llH\llttfaclurcrn or clislrihutors of beverage co11tai1wn;. 

(b) l.f a mallt1fact11 rer or · cl istrilm lor elecls 01· is compelled to 
rerplirc a deposit pursuant to subsection (a) of lhis l?Cclion, that 
manufac lti rcr or clistri l>ulor shall: 

(I) Cl~?nrly label each bcvcnige eontniner 111a11ufactmcd, sold, 
distributcd or inlenclccl for clislrihulion in the stale with a stale
mcmt indicating the amount of the deposit, a11cl lhc. name of this 
state, and . 
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(2) Provicle either that all retnile1~s selling such hcverngc co;1
tainers and collecting :rr1ct rcfu11ding- deposits on such IH!vcrni:·e 
contaiucrs be roiml.rnrscd fo1· those effoi"ls by. Lile nianufac:lurcr or 
dislrihutor in an a11w1111l 1.l'ircd ly }H"otiortional to the quaulily of 
bevct·age containers redeemed as deter111i11cd IJy ll1e ::;ecrclary of 

· environmental 	conscrva.tio11; or lhat Lhe manufaclurer or dis li·il.n1
tor establish, opera le ai1d maintni11 a suflicient m11i1ber ,of facilities 
for tile collec:lion and redemption of beverage containers sol<l· or 
tlisfrilmtecl by lti111 in the slate, al least one in ea<:h to.wit, al loca
tions. detcrir1ined l.1y lhc secretary of environmental conscrvaU.ori 
with the approval of the leg-is\[tlive body o( the town in wliich lite 
facility is to IJe locat~cl. .The ::;ecrctnry o f enviromnental conserva
tion shall hav·e a11lhorit.y L~ promulgate rules ancl reg·ulalfons 11e1.:es
sary to imple111c n l tli is seclion. 

(c) The deposit requi1-.!!d by this section in lieu of paymc;1L of.the 
litter levy shall n ot :ipply to beverage containers of spirituous 
liquors which by fcdc·ral law cannot be reusecl.-Acldcd }!)71, No. 
252 (Aclj. Scss.), §I, cff. Jilly l, ]!)72. 

HtSTOHY 

Hcvb1ion 1iolc. Thi~ section wa s formerly set. out ns § 1173. 
Hefcrcncc lo sedio11 "11 7'.!" of lhis tille was chnnge<l lo "lli22" Lo conform 

1·cforcncc lo renuinhctrin1~ of sut:h scclion. 

§ 	15211. Allocation 


Of the funds collected 1n11·snant to section 1522 of this title: 


( l) The first $I ,000,000.00 or nO per cent, wh ichcv~r is great.er, 
shall be distribllted each year to the towns on a per capita basis for 

· use by them for operation an <l maintenance of sanitary la11dlills. 
required 1n1rsna11t to law; and . 

(2) Any cxcexs ::;hall he alloeatccl each year to the secretary of 
the agency of e11 \!.iro11111cnlal conservation to estnuli~h and operate 
solid waste .1·ccycli11g centers 1n1rs\lnnt to section 2205 of 'l.'ille 21. 
-Addecl Hl71, No. 25~ (Aclj. Sc::;s.), § 1, elf. July ·1, 1972. 

IllSTORY 

Hed~ion note. '!'his sedion was formerly set out as § 117·l. 
ltcfc rcncc lo ·scdi1J11 "l 1'12'' of t h is. title was changed to "lfl22" to con

fonn refcn~nt:e lo n :11umh<:rin1; of s uch section. · 
l>islrih11tio11 uf l..:vy. l!l'/ l, No. H--JO.J ( :\dj. Sess.), provicled: "That the dis

trihutio11 of snid litkr l1wy to the tow ns :;hall he mac.le ns soon ns pradicahic 
nfler the clo:;c of 1~;1ch quarter clur ini; tire fiscal y~·ar 1!.i7a so ns to permit 
use of snid f1111Js IJy the Lown~ for .t.he purposes intended." 

§ 	l !>2!i. PenaIty 

Any person w"tio violate~ tile provii::ion of this chapter shall he 
lined nnl more lhan $1,000.00 for each viofalion.-J\dclcd 1971, 
No. 2fi2 (Adj. Scss.), §I, elf. .July l, 1!17:2. · . 

Hl~TORY 

-.tevi!<ion note. Thi1111!'clion "·ns forme rly i;et. out n:;.§ 117!\. 
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Appendix G 

Vermont Environmental Protection 
REGt l.ATICW 
CHAPTER 10 

DEPOSIT FOR DEVERAGL CONTAINERS 

10·-1523 .1 	 ~COPE. For the -purpose of this re~ulation, beer and other 
malt beverages, mineral waters, soda water and similar soft 
drinks shall be subject to t he requireMent that a deposit of 
not less than five cents shall be paid by the consumer on 
each bevera~e container sold at the retail level and refund
ed to him upon return of the beverage container . 

A container is defined as a vesse·l composed of metal 
or P,lass, or of any substitute materials , capable of con
tainin~ a bevera~e· at the time of sale to the consumer. 

The deposit shall apply to all containers in which the 
above products are sold at retail, unless otherwise provided 
herein. 

10 ·1523.2 	 ~~BE~Lif'-TG_. (a) Each c9ntainer, subject to ·this regulation, 
shall contain a label specifying , in letters of not less 
than 12 point, either of the following messages: 

l(
VERMONT - · ¢ · · DEPOSIT 

or 

___¢VERMONT · · 	 REFU!-tD 

Hith the aJTtount of the deposit or refund inserted therein. 
Each label shall be so desi~ned and emplaced so that the 
messa?e thereon and unencumbered background shall occupy 
an area of not- less than three quarters of a square inch. 

·The labi=l may be apnlied to the container either by molding 
thereon ~ by embossin.ir or imprintinl!. directly thereon, or 
by printinR upon the regul~r product label applied thereto . 
Except in the case of anplication by moldin~, the label and 
wordin~ shall'be of clearly contrasting color from that of 
the container or of t:1-le backe:round color of any other label 
placed u~on the container. Th~ label or nessa~e may be 
emplaced upon any readily accessible surface of the container 
in the case of moldino: , e1T1bossinfT or imprinting:, or of the 
repular product label in the case of printinv, and shall not 
be covered or obscured in the leas.t by any other application 
to the container. The placement of the label or rnessa9;e T!lay 
be by horizontal , vertical , dia~onal or other manner so long 
as all other requirer.tents of this subsection are complied 
with. Except w~ere a waiver has been granted under S~b
section B of this section, in the case of containers of 
mineral waters, soda water or similar soft drinks which do 
not have a reo:ular nroduct label , a separate label bearinff 
the nal"le of the product, Manufacturer, ·· bottler or distribu
tor, and in conforl"lance with the other requirements of this 
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' 
subsection . shall be fir~ly aff ixed thereto. A sample copy 
of any appl ied separate l abel ., required under this subr 
section, shall be filed with the Secretary of Environmental 
Conservation. 

(b) In the case of existin~ and le~ally refillable 
containers utilized by manufacturers or distributors of 
mineral waters, soda water or similar soft .drinks, which 
have a national or revional distribution throughout the 
i'l ew En7land or northeastern states, and to which the appli·~ 
cation of a seoarate label is impractical because of con~ 
tainer desiqn or lack of available space, the labellin~ may 
be Tvaive_d for a pe!.~iod Of One year) UpOn application by the 
manufacturer or distributor to the Secretary of Environmen
tal Conservation, and upon his decision to granL such a 
waiver. The decis ion of the Secretary shall ·be 'final, and 
the period of waiver may be extended if in his opinion it 
is in the interest of the State of VerDont to do so. 

(c) The labelling requirements of this regulation 
shall not apply to beer and other malt beverages contained 
in kegs, half ·· kegs, quarter ·-ke~s, or oony- kegs provided 
that a deposit on the container is charged to the consumer 
for the use thereof, a.nd re.funded to him uppn return. to 
the seller. 

10-1523.3 STOCK 01'! HAED AS OF JUNE 30. 1973 

(a) In the case of containers present within the 
State of Verraont on June 30, 1973., and/or upon which the 
litter levy required by Title 10 > Vermont Statutes Anno
tated, Section 1522 (Formerly Section 1172) has.been paid 
or is due and payable to the State of Vermont , the require
ment for the payment of .a deposit or labelling shall not 
become due until September 1, 1973. 

Each distributor~ having on hand a supply of 
containers as specified in this sub.. section, shall file a 
state~ent with the Secretary of Environmental Conservation 
consistin~ of an inventory of the containers on hand or in 
stock as of· June 30, 1973, and his estimate as to the date 
upon which the containers shall have been delivered to 
those retailers with which h~ does business, and his 
inventory depleted. 

(b) This re~ulation shall not affect, curtail or 
infrin~e upon the ripht of the purchaser or consumer to 
pay the api:;iropriate deposit and. receive a receipt thereof 
to enable him to return the container to the place of his 
purchase for redemntion and return of his del;>osit. · 

Any purchaser of a container, upon which he has paid 
a deposit, shall bP. entitled to redeem his deposit upon 
return of a container to a retail store ; or to a redemption 
center established in accordance with 10 V.S.A. Section 
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1523(b)(2) 5 or in conformance with the nrov1s1on s of 
Sections 10 ·1523. 5 and 10 -.. 1523. 6 of these rec;i:ulations, 
provided: 

Ca) 	 The retai l e r and /or distributor shall b e required 

to redee~ only t hose containers of a brand, type 

and size as are sold by him at any time subse·

quent to June 30, 1973 , and 1 in the case of those . 

containers which the retailer and/or distributor 

ceases to sell, he shall be required to redeem 

them for a 6eriod of sixty days following the 

cessation of sales. · 


(b) 	 The retailer and /or distributor may refuse to 

accept containers which are ~ot legally labelled , 

or subject to a waiver of labelling requirements 

in accordance with Section 10..1523.2 of the regu

lations. 


(c) 	 The retailer and/or distributor may refuse to 

accept containers Nhich are in an unsanitary or 

unclean condition or contain objects or materials 
 ic 
which are foreig n to the normal contents of the 
container. Uo retailer or distributor shall 
refuse to redeem a container if the container has 
b e en 	rinsed or washed clean of anv residual con
tents or foreign materials. 

10-1523.5 REDEMPTION CENTERS 

Any manufacturer or distributor may establish a suf
ficient number of faci lities for the colle ction and redemp
tion of beverage containers sold or distributed by hi~ in 
the State, at least one in each town; at locations .approved 
by the legislative body ' of the town in which the -facility 
is to be located, and the Secretary of Enviroru;:ental 
Conservation . Prior t o ·the operation of . such facilities, 
the manufacturer or distributor shall present to the Secre
tary his proposals for the location of- such facilities and 
evidence showin~ · the concurrence .and approval of the lep.is
lative body of each town affected. - 

10·-15.23 .6 PILOT REDEt1PTIOi..J CENTERS- ·-	 - ·- -- - - ·----- 
Any manufo.cturer or "d i stributor, alone , or in conjunc 

tion with a retailer or retailers ," or any combination of 
them, hay petition the Secretary of Environmental Conserva·
tion for authority to establish, maintain, operate and 
manage a system of pilot r e demption centers for the redemp
tion of containers a nd the return of consumer deposits, · for 
the purpose of obtaining information relating to economic 
operation of such centers and the effectiveness of enabling 
consumers to redeem containers at centralized. locations. 

In considerin~ whether to approve a pilot project the 
Secretary shall first deter mine that sufficient number of 
such centers will be established, and have the app~oval of 
the legislative body of the town wherein they will be 
located. 
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Any prooosal for th e establishment of pilot redemption 
centers shall make adeouate nrovision· for the establishment 
of such centers in order to provide for a sufficient number 
of such centers with part icular emphasis on loca.tion as to 
population and distribution of the centers so as to provide 
for the lar~est reasonable probability of the compliation 
~f meaningful data relatin~ to · 

1. 	 Economy of oneration : 

2. 	 Ratio of container sold to containers returned; 

3 . 	 Reuse of recycling of containers~ 

4. 	 Convenience to t he public: 

5. 	 Reduction in lit ter or solid wastes, and such 
other inforRation as may be of value ·to the 
Secretary and the legislature . 

J,.0-1523. 7 REIHBURSBtlENT OF RETAILER 

A retailer reauired to collect and refund deposits of 
consumers, and to redeem containers upon which deposits are 
required, shall be reimbursed by the manufacturer or dis
tributor of such beverage containers in t0e amount of 20 
percent of the amount of such deposit returned to the ~on
sumer . 

This regulation shall hot aoply in the case of ke~s, 
half-kep;s, quarter··kep.s, or pony-kegs, and no additional 
payment in excess of the acutal redeMption of the deposit 
shall be required . 

~0·-1523. 8 POST!l-1G 

A copy of these regulations. shall be conspicuously 
posted in a.11 retail stores ~.,here beer and other malt 
bevera~es, mineral waters, soda waters and similar soft 
drinks are sold. 

APPROVED: 

/s/ Hartin L. Johnson 
Rart in--r.;:0ohnson-; Secretary 
Agency of Environmental Conservation 

Adopted June 1, 197 3 ·. Effective lTuly 1, 1973 
Amended August 11, 1973; Effective November 1, 1973 
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Appendix H 

State of New York 

Taxation-Cigarettes and Tobacco 

CHAPTER 394 

An Act to amend chapter two hundred thirty-five of the laws of nine· 
teen hundred flfty-twu, re-entitled by chapter three hundred slxt:v· 
nlne of the laws ot nineteen hundred fifty-nine "An act to enable 
any city of the state 'having a population of one million or more 
to adopt, and amend local laws, Imposing certain specified types of 
taxes on cigarettes, cigars and smoking tobacco which the leglsla· 
ture has or would have power and authority to Impose, to provide 
for the review of such taxes. and to limit ·the appllcatlon of such 
local laws," ·1n relation to authorizing the Imposition of additional 
taxes based upon the nicotine and/or tar contents of cigarettes. 

Approved June 9, 1971, effective as provided In section 2. 
Passed on message of necessity. See Const. art. IX. t · 2(b) (2) and 

McKinney's Legislative Law t 44. · 

The i'ecrple of the State of New York, represented in Senate and 
Assembly, do enact as follows: 

Section 1. Paragraph (a) of subdivision one of section one of 
chapter two hundred thirty-five of the laws of nineteen hundred fifty
two, re-entitled by chapter three hundred sixty-nine of the laws 
of nineteen hundred fifty-nine "An act to enable any city of the 
state having a population of one million or more to adopt, and amend 
loe.-il laws, imposing certain specified types of taxes on cigarettes, cigars 
and smoking tobacco which the legislature has or would have power and 
authority to impose, to provide for the review of such taxes, and to limit 
the application of such local laws," as last amended by chapter two 
hundred fifty-two of the laws of nineteen hundred sixty-three, is hereby 
amended to read as follows: · · 

(a) The basic rate of such ta.x .on cigarettes shall not exceed two cents 
for each ten cigarettes or fraction thereof and is intended to be imposed 
only once on tlie same package of cigarettes; in addition "to such tax 
there may be imposed an additional tax at the following rates 

(1) One and one-half cents fo1· each ten cigarettes where either their 
tar content exceeds seventeen milligrams per cigarette or their nicotine 
content exceeds one and one-tenth milligrams per cigarette; 

(2) Two cents for each ten cigarettes where their tar content exceeds 
seventeen milligrams per cigarette and th~ir nicotine content exceeds one 
and one-tenth milligrams per ciga.r<·tte. 

§ 2. This act shall take effect July first, nineteen hundred seventy
one, except that local laws may be adopted or amended pursuant to this 
act before such date to take effect on or after J~ly first, nineteen 
hundred seventy-one: ' · 

Changes or additions In text are 	Indicated by llnderllne 

deletions by etrlke111te 
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Appendix I 

ADMINISTRATIVE CODE OF THE CITY OF NEW YORK 

TITLE D 

CIGARETTE TAX 

§ 046-2.0 Imposition of t ax. - 
a. There is hereby imposed and shall be paid a tax on: 

1. All cigarettes possessed in the city for sale except as 
hereinafter provided; 

2. The use of all cigarettes 1n the city except as herein
after provided; 

3. It is intended that the ultimate incidence of and liabil 
ity for the tax shall be upon the consumer, and that any 
agent, distributor or dealer who shall pay the tax to the dir
ector of finance shall collect the tax from the purchaser or 
consumer. 

Such tax shall be at the bas i c rate of two cents for each ten cig
arettes or fraction thereof and shal l be imposed only once on the same 
package of cigarettes. In addition to such tax there is hereby imposed 
an additional tax at the following rates: . 

1. One and one-half cents for each ten cigarettes where either 
their tar content exceeds seventeen miligrams per cigarette or 
their nicotine content exceeds one and one-tenth milligrams per 
cigarette; 

2. Two cents for each ten cigarettes where their tar content 
exceeds seventeen milligrams per cigarette and their nicotine 
content exceeds one and one-tenth milligrams per cigarette. 
(Subd'. a am.ended .by-. L. L. <l971, ~o . 34, .. Jun.e. .JQ, .,etf. July 1, 

'1971.) 

§ 046-8.0 General powers of the director of finance. 

11. In furtherance of the purposes of paragraph three of subdivi
sion a. of section 046-2.0, to provide by appropriate regulation for the 
maintenance of such differentials in wholesale and retail prices of cig
arettes sold by any vendor, other than the manufacturer, so as to reflect 
the amounts of tax attributable to the tar and nicotine content of cigar
ettes sold . In so doing he may use and consider the factory price of var
ious brands of cigaretttes. In addition, he may consider the mode or 
method by which retail sales are effected and limit his regulations so 
as to affect any one or more or all of such modes or methods. (Par. 11 
added by L. L. 1971, No . 34, June 30, eff. July 1, 1971.) 

233 


http:am.ended.by


Appendix J 

State of New York 

Cities of One Million or More-Solid Waste Disposal, 

Containers-Tax 


CHAPTER 399 


An Act to amend the tax law. by adding thereto provisions enabling 
any city with a population of one million or more to Impose taxes 
to· promote tbe recycling of containers and reduce the cost of 
solid waste disposal to such city. 

Approved June 9. 1971. effective as provide<! In sect.Ion 2. 
Passed on message of necessity. See Const. art. IX. t 2(b) (2), and · 

McKinney's Legislative Law t 44. 

The People of the State of. Ne;w York, represented in Senate and 
Assembly, do enact as follows : . . 

Section 1. Section hvelve hundred one of the ta·x law is hereby 
amended by adding thereto a new· subdivision, to be subdivision (f), 
to read as follows·: 

(f) (1) Taxes on the sale of containers made in whole or in part of 
rigicl or semi-rigid. paperboard, fibre, glass, metal, plastic or anv com
bination of such materials, including, but not limited to, barrels, baskets, 
bottles, boxes, cans, cartons, carrying cases, crates, cnps, cylinders, 
drums, glasses, jars, jugs, pails; nots, rigid foil containers, tr.iys, tubs, 
tubes, tumblers, and vessels, intended for use in packing or packaging 
any product intended for sale. Such taxes shall be levied upon the seller 
or supplier of the container who or which makes sales thereof to the per
son who purchases them (whether filled or unfilled) for the purpose 
of using them in connection with and as part of sales at retail or who 
receive:; them as. contai:ners of products intended for sale at retail. 
Where no tax has· been paid by such seller or supplier, the buyer or 
person who purchases the container to use it or its contents in making 
a sale at retail shall be liable for tax thereon upon purchasing such 
container. Notwithstanding the provisions o'f section twelve h11ndred 
twenty of this article, sellers and suppliers bavi1_i;!;_ no business situs 
in the city imposing the tax, who sell such containers to retailers witb
mthe city may pay the tax so as to prevent its levy upon such retailers. 
Such taxes shall be imposed at rates not to exceed (i) three cents for 
each plastic bottle, {ii) two cents for each other pl~stic container, {iii) 
two cents for each glass container, (iv) two cents for each metal con
tainer except one cent for metal containers shown to be made of one 
metal only. Where a container is made of a combination of two or mo_!~ 
of the makrials with which this subdinsion deals, it shall be classified 

Changes or add ltlons In text are Indicated by underline 
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and be taxable as if it were made of that of its component materials for 
which the following table provides the highest rate: 

fibre and paperboard metal glass 

. Y. Y. ±.t 
(2) Any local law enacted pursuant to this subdivision may provide 

that: (i) metal containers and paperboard or fibre containers which 
have been impregnated, lined or coated with plastic or other materials 
shall be considered to be classified and taxable as metal containers 
and paperboard containers, respectively; (ii) paperboard or fibrtl con
tainers with fastenings, tops and/or bottoms made of other materials 
dealt with by this subdivision shall be classified and taxed as paper
board or fibre containers; (iii) paperboard, ruetal, or plastic caps that 
are easily, readily, usually, and customarily separated from the con~ 
tainer before disposal shall not be co11side1•ed part of the container; 
and (iv} notwithstanding any exception made pursuant to subp.ara
graphs (i), (ii) and (iii) of this paragraph, where a preponderantly glass 
container is made of a combination of taxable materials, the complete 
separation of which materials is not easily, readilv, usually and cus
tomarily effected after use and hefore disposal, such container shall 
be taxed one cent in addition t_Q the tax otherwise imposed upon it, b<:t ;~ 
no event shall the aggregate tax on such container exceed three cents. 

(3) Any local law enacted pursuant to this subdivision may provide 
that containers sold or furnished containing product$ intended for use in 
manufacturing processes and not for final retail sale shall be exempt . 
from such taxes. 

(4) Local laws imposing taxes authorized by this subdivision shall 
provide for the allowance of credits against such taxes as foliows: 

· ·· (i) one cent for each taxable contaiher if manufactured with the fol
lowing mi11im.um percentages ot' recycled material: 
' (A) Paperboard aud fibre containers: eighty per cent, if made of 

boxboard; thirty per cent if made of food board, fibre or con
tainerboard. . .. 

(B) ·Metal containers: thir ty per cent if taxed during the period 
beginning July first, nineteen hundred seYenty-one and ending 
June thirtieth, nineteen hundred seventy-two; and forty per cent, 
if taxed thereafter. 

(C) Glass containers: twenty.per cent if taxed during the period 
beginning July first, ni.neteen hundred seYenty-one and ending 
June tl1irtieth, nineteen hundred seventy-two; and thirty per cent, 
if taxed thereafter. 

(D) Plastic containers: thirty per cent. 
(ii) one cent for each container of a clearly distinct type, class, pat

tern or form taxed during any taxable period provided tha.t sixty per 
cent or more of all the containers of snch distinct type, clai;s, pattern 

·or form subject to tax dur!Eg such pe1-iod were reused containers. 
(iii) provided that the credits for each container <luring any taxable 

period shall not exceed the amount of taxe~ due on such container for 
such period. 

dtlt tfona by etrlheut1 
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(5) the fiscal officer of any such city in charge of the administration 
of any tax imposed pun;uant to this . subdivision, may he authorized 
by any local law enacted purs·uant to this subdivision, to presc<ibc by 
regulation, upon the joint recommendation of the <!hief officer in charge 
of the depa.rtment or agency of such city dealing with the interests of 
consumers and the chief officer in charge of the department or agency 
of such city charged with the dutv of waste collection and disposal: 

(i) additional exemptions from and credits against the tax imposed 
by such local law ; and 

(ii) an additional snrtllx of no more than one cent per container, 
to be imposed upon containers made of any of the taxable components 
dealt with by this subdivision or any combination thereof. 

In granting such exemption or credit or providing for such additional 
surtax, the a.hove mentioned officers shall take into consideration the 
following qualities and characteristics of the container in question: 

(A) the difficulty the eont.aine1·'s material poses to the process of 
making recycled material. . 

(B) the difficulty of its· mA.nnfacture from recycled materials. 

.(C) the difffoulty and relat\v11 rMt nf its disyios1il. ' 
(D) any obstacle it poses to. consumer protection. 
(E) the ~egree to which the container can or cannot be reused. 
(F) the slowness, difficulty, and incompleteness with which the con

tainer degrades in the natural environment, either chemically or bio
logically. . ' 
Any such exemption, credit or surtax may be revoked by joint action of 
such officers, or by local law. 

{6) There shal! be exempted from any tax imposed pursuant to ·the 
authority of this subdivision, containers used as receptacles for food, 
food products, beverages, dietary foods and health supplements, sold 
for human consumption but· not including (i) candy a.id confectionery,, 
(ii) fruit drinks with contain IE'i:;s than seventv per cent of naturnl fruit 
juice, (iii). soft drinks, sodas and beverages such as are ordinarily dis
pensed at soda fountains or in connection therewith (other than coffee, 
tea.. and cocoa.) and (ivf beer, wine or other alcoholic beverages. 

(7) When used in this subdivision the words (i) "recy'clcd material" 
mean compone1it materials which have been derived from previously 
used material or from new or old scrap material, (ii) "retail sale" or 
"sale at retail" means a sale to any person fo1· any purpose other than 
for resale as such or as a physical component part of tangible personal 
property, (iii) "taxable period" means each calendar month or such other 
periods ns the official administering any tax enacted pursuant to this 
subdivision may provide for by reirolation, (iv) "one metal only" means 
metal with such minimum amounts of alloys as the officer charged with 
the administration of any local 111.w enacted pursuant to this subdivision 
shall provide by regulation, but shall not include metal which has been 
plated or lined with another metal. In formulating .such regulations 
such officer shall consult with the chief officer in charge of the depart
ment or agency of such city dealing with the interests of consumers and 

the chief officer in charge of the department or agency of such city 
charged with the duty of waste collection and disposal and shall con
sider the difficulty of using the metal in the making of recycled material 
and the availability of or technical feasibility of manufacturi11g other 
metals for the same purpose and use as the metal in question but with a 
lower alloy content. 

§ 2. This act shall take effect July first, nineteen hundred seYenty
oue, except that local laws may be adopted or amended pursuant to this 
act before such date to take effect on or after July first, nineteen . 
hundred seventy-one. 
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Appendix K 

Administrative Code of the City of New York 

TITLE F* 

'l'A....X 0 N CONTft..J~;'!L1:1 S 

§ FcG- ~t. O D,3fbii.io1;S.·- \Yhen u.sed fr1 H1 is ti.tle, th.:; following 
terr.1s ~·,hn.1i. rr.e:i.u n:ud ineJ'.i/~J!: 

l. u Pt-!:·~,·."i:L >' A11 indivjdua.1, p2.rtner~hip , soci~ty, <:';~.}~e~r ·~ion, 
jo~n ~ ~; t \;<;k e:C'i -:.~p:iny, CCirJ;o !·;:;.tj on~ e:;tat~\ re:ceJ...,~er trn~t ,~r--~ a:~s!g11ee, 
1<.. 1:.'.:.1.,_.,\ r·;-- t::n~~ other p~~rsun acti11g iu a iidnGiary or repre:-;entatiye 
<ap~;c.i ~~Y; \\ 1~~.thcr app\Jhite<l b3r a court nr ot~1er\\'ise and. ~ ny con1
hir:-:"'..:.io;;, o·~ ~ '!).di ,: J.<lue..1s or cf tho forcg~h1;;. 

2. ":.; 0;-, t,,;,:h; :·." /..,.ny 1i,rlid.e>, thing or cGn~:ri'n:rnce made in whole 
c-r i:i. p;·:ri. .:.'~ ,..i;;id or .::~:ni -1·igVi p1ast~c, ine:.l<J<ling, but n,)t Jjmit ed 
to, biH'l""~·>, bacJ:15ts, bottks, boxes, eartons, cnrrying <:l!sos, ·cr11.te::, 
0::1:ip;;, <~:;i i'l ,:~, r::,, drmns, jt<rn, juf;:;o., pai':s, pots, tn:ys, i.ub::;, t ubes, 
i:~rn1hkr..,, ~: ~· rl ve,;f';e1s, bt(~ :·: ie..:l fo:- use in paekini; or paC'.i~&-~iug any 
p:r·o<l net i l; ~~:::.J.<~ec!. for 8~.lc: 

(s;} \::1.~i.~11 cont.r:.i11ers :m d paperboard 01· fiber containers 
•.vh i:.i: rx<·:: beez~ i r!1:;1 '<~f;nn.t !ld, lined or coated with pi.astic or 
otl1°::1: nL'l\ t:rii ls slJ<l U he (:ousiderr.d to be clnssificd as met.al 
C(; ;:,~,'.. i! '~:· ,·:; and pa;ierb0a;:d container:..,. r.:-spf:(;~:ively; 

('!:) F~,~1cr~na1'c1 0~· fiber container:- with fastenings, tops 
a,n (~/o... {.,~ttOlllS ·.utadF: cd: pJr..:::.tic slu~...ll be ch:~~3ifl0d a 3 }!8J·Oi:l1oard 
0 1· ;} iYt~ ·~ :1.····ritninets; 

(<2) 1:-' J<; '. ~ i:? c2.p.:; Ow~· a;:0 f)esil:;r, readily, usuz.J1;y , m.d. c~n;;;. 
c.0: ~. ~: ? :.;2; ~qnn·ate•i fr;; ;.11 the contuin er before <li;;posal sh:ill 
11r1t 1:.c c;1 ,..:;~ck;.·.~d part of: the contai11tr. 

. 3: "B\•:.yc·~,d. ::1~teria1." C~ornr>0ne_nt mHterfoJs which hn~'e been 
~'. .:<;·{;:::i·:.i :1 t•:;:ct p;·av10usl;r u:;ea ma.tenal 01· froiu new O!' old scrap 

~· " T,1s: ;'\'.l~ ;:<:l'io(l. ",Such ~:lt>nda.r pn-!o~1 prescribed fM fifoig 
.r-:!c <.:~·;1 s lJ;/ t;°:;:'< htlc Ol' ll) th~~ nnanCC adrttl:HSttat.Or. 

:). '' I{c:~P.!l ~ule ,, or "st-:.le at 1: 1?.tajL" A ~t\le tc nn~J' person for any 
r.•\t.'))vi' :~ ()~ ;·•.·. : ·. ·~l:an for n:w1e as such or a$ a p!-iysical com1101!cnt 
,;;i.:-t o.f: t :~ ~"i_:'Ji1k persond vr0perty. 

G. " f~~· le. " 'flie :::ale or :fo.rnjshing of a contaber by a s~J l!:::.· o:r 
:-r~ ~-,~,J ~c·: · ::·c ;~retailer. 

7. "81?ii::·r or· ~u.ppli~r . " Any person who sells containers to a 
.tei·;:t.iJ0r 

S. "r{f' t?.ik •~. " Any pC:r~on who pu rchases containers (whet11e-r 
;:.i: ;~d or n.11;: 110:~.) for the JH.ffp()SC' of using them in co1me<:tion with 
:,;• <J <H: D::··'.. d : <de;::; at retc<i..l 0r who receives them as rontai.ners of 
/'\.}ii.~ 1.ct;; ::::t::rLbd for sak at re:1:ail. 

S. "C-:t.y. ' ' 'J.'lie city of New York. 

~O. "PiG [ :nr·e .Admir..b! utto.r. " 'I'he finance administn1.t·:.n· of the 


1. ' ' Com:;>trc!!er. ' ' The comptrolle&· of the city. 

"Ad.ded hy r .. :r,, 1971, No. 43, June 30, eff. July 1, 1971. 
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· § F46-2.0 ImpMi!.ion of ta.x.-1. On and after Jnly first, nine· 
teen Jrnndl'ccl seventy.one, tbcr-c is hereby imposed within the 
c\ty of New York an<l there shall be paid a tnx upon tvery sale of 
a plastic container at t,he rate of two cents fo r each C'Ontainer ~old : 

2. A 0redit shall. be allowed ngainst the taxes impo!'>ed by this 
title of cne cent for e'lch taxable container if manufactured with a 
minimum of thirty per cent of recycled material. 

CASE. NOTES 

1 1. Imposition of a tax only on con· contravenes principles of equal pro

t<>incrs made in whole or in p:-.rt of tection t1nd due process of Jaw and 

rigid or semi-r igid plastic o.rbitrndly hence is i11valid. S.ocicty· of Plastics 

discrimioatcs ngainst the plastic con Industry, Ir.c. v. City of N. Y., 320 

tainer indu~try in favor of the po.per, N. Y. S. 2d 78S (1971). 

flbre, glass and rnctA.I in'Clustries and. 


§ F4.6-3.0 Presumptions and burden of proof.-For the pur
pose of proper administration of this title nud to prevent evasion 
of the tax hereby imposed, it shall be pr~sumed thn-t all sales of 
plastic containers are taxable, and not entitled to any credit allowP.d 
against the taxes imposed hereby. Such presumption<> shall prevail 
until the contrat·y is established and the burden of proving the 
contrary shall ha upon the taxpayer. · 

§ F46-4.. 0 Pa,yment of the .tax.-The tax imposed hereunder 
shull b.i paid by i:he seller or supplier. However, where the t.ex h:-.s 
not bee11 paid ou a sale by such seller or supplier, the rets.iler shall 
be lia'i)le for tax thereon upon purchasing the container. Should 
sellers and suppliers having no business situs in the city, who sell 
con1ainers to retailers within the city, pay the tax, the retailer. 
purehasing the containers shall not be liable for the tax. · 

§ 1<'4G-5.0 R~cords to be kept.-Every seller or supplier and 
e\·ery retailer shall keep records of all plastic containers taxed hb·e· 
under and of all purchases aud sales thereot and of the taxes dud 
and payable ou the sale or ou the purchase thereof, in such form 
as the finance administrator lflay by regulation require. Such 
rceo:·di; shall be available for iJ1spection and examination at an~· 
tim~ upon dcm~ad by tha .finaoee administrator or his duly author
ized agent or employee and shall be pr eserved fol' a period of three 
years, except that the finance administrator may consent to their 
destruction within that period or may require that they be kept 
longer. 

§ F46-6.0 Exemptions.-1. The following shall be exempt from 
the payment o.f the tax imposed by this title: 

(a) The state of New York, or any of its agencies, instrumen
tnlities, public corporations (including a pu.ulic corporation 
created pursuant to agreement or compn~t with another state 
Or CanadC\) or political su.?divisions 'vhere it is the purchaser. 
user or consumer ; · 

(b) The United States of America, and any of its 
agencies and ins t rumentalities inaofar as it is 
immune from taxation where it is the purchaser, 
user or consumer; 

(c) The United Nations or other international 
organizations of which the United States of Amer
ica is a member; and 
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(d) Any corporation, or association, or trust, 
or community chest, fund or foundation, organized 

.and 	operated exclusively for religious, charitable, 
or educational purposes, or for the prevention of 
cruelty to children or animals, and no part of 
the net earnings of which inures to the benefit 
of any private shareholder or individual, and no 
substantial part of the activities of which is 
carrying on propaganda, or otherwise attempting 
to influence legislation; provided, however, that 
nothing in this paragraph shall include an organ
ization operated for the primary purpose of carry
ing on a trade or business for profit, whether or 
not all of its profits are payable to one or more 
organization.s described in this subdivision. 

2. The following containers shall be exempt 
from the tax imposed by this title: 

a. Containers sold or furnished containing pro
ducts intended for use in manufacturing processes 
and not for final retail sale. 

b. Containers used as receptacles for food, 
food products, beverages, dietary foods and health 
supplements, sold for human consumption but not in
cluding (i) candy and confectionery, (ii) fruit 
drinks which contain less than seventy percent of 
natural fruit juice, (iii) soft drinks, sodas and 
beverages such as are ordinarily dispensed at soda 
fountains or in connection' therewith (other than 
coffee, tea and cocoa) and (iv) beer, wine or other 
alcoholic beverages. 

§ F46-7o0 Returns. Every seller or supplier 
shall file with the finance administrator a return 
of containers sold and of the tmces due and payable 
thereon for the period from the day this tax takes 
effect until the last day of September, nineteen 
hundred seventy-one and thereafter for each of the 
four-monthly periods ending on the last day of Jan
uary, May and September of each year. 

2. ·Every retailer shall file with the finance 
administrator a return of containers purchased by 
him from sellers or suppliers having no situs with
in the city and of the tmces due thereon for the 
same periods provided in subdivision one of this 
sectiono 

3. The returns shall be filed within twenty 
days after the end of the periods covered thereby. 
The finance administrator may permit or require 
returns to be made for other periods and upon such 
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dates as he may specify. If the finance administra
tor deems it necessary in order to insure the pay
ment of the tax imposed by this title, he may require 
returns to be made for shorter periods than those 
prescribed pursuant to the foregoing provisions* of 
this subdivision and upon such dates as he may spe
cify. 

4o The forms of returns shall be prescribed by 
the finance administrator and shall contain such in
formation as he may deem necessary for the proper 
administration of this title. The finance adminis
trator may require amended returns to be filed with
in twenty days after notice and to contain the infor
mation specified in t he notice. 

5. If a return r equired by this title is not nhd or ~; :· :ct:tur'n 
when filed is incorrect or insufficient on its face the :i~JJ:~ : . :,_: 1·..:~~ '1un
istrator shall Lak*! the neccs~>1ry steps to cafol'C(: the iU:,<; :_~ ·: i;~ch 
a r eturn or a corrected ret an1. 

§ IM6-S.O Tleterminaticn of tax.-If. a 1c,t.:;;:u rf'I'.) :: i : ::-~ t:~r fo1s 
title is not filed, or i.f a retu rn when filed fo b1~c,r:·c:!t c: ,· ;.,_;::f.. ;<.,\:::::r.t, 
the amount of ta" due shall be 0.etermined by thri fin:m~c; -1 ·.:'itist:-:-~
tor f rom such h1formation as may be obtii.ii;.a:)lc an{!, i:·'..~;~;_,.~:;~·ry, 
the tax may be e5timated on the basis of externa~ ind!.::·;:, :;·;,·\b. ns 
volumP, of sdes, icventories, purchases of rc·:·!~fr.uil , ·.: ·· ;_. -.,~ r.>.w 
materials, p:rodue.tion figur;:;;, and/or othe:: fa·.:~ r.: rs. ;:.;,<·-··' ~ 'f. "'.lc:h 
determination shall be given to the person lfr: t']e for ;.;:c ·;'.:·ll1:eti.011 
and/or payment of the tax. Such detcrmi:~;-.ti<J!l she.ii ::: ,: :~':..· :; r:.nd. 
irrevocably fi..x the tax unless the person ag?.inst whom ir :, -'"''-'~;:;ed., 
within. thirty ch.ys after gh'bg notice of such c1f.':ern'. !:o.;,ti;:~ , sh:>J.l 
apply to the finance admfoist.r?.tor for a. b..:;:.r'.:ag, C)' ·: ; L ,·:; tht> 
finance administr?.tor of his own motion shall 1· .::- ch~tcrm:,,,. ;.J-.<: :::.;n1 e. 
Aftet' such hearing the fimmce ·admimstrnt0\· sJ-dl ~'.,,-.:. '.•'UL°;:e of 
his dete-rmim.tion to the person ag'1.inst wb0.<J~ t.!:c· t~ -.': ;;'. . :. '..'.:; ::·e~ctl 
The dete•:mlli:~t~ou of foe fimu1ce adm.inisttr~!.cr s:lw'.l. i,a .~r ":· i:~\;·. 
able for error, illegality or u nconstituiionaEty ur an~· c . :i:'·'- ::";.:,:;en 
whatsoever by a proceeding under article seY'!iitJ-cif$:~t c:· t !~t'I dvil 
practice law and r ules if application therefor h ~::de to ; ! :~ .O:Tr't'.me 
court within four months after the giviug d th\l '!'Of ''< ~· i :~·-::d1 
determination. A proceedn1g under artic1e P:::w::u.~.•·-: '. ;._'. ·~ •: ~ th'-l 
civil practice law ru1d rules shall not be h!sti!::td u; .. ~ : ··: ( :; ~ ~-~1e 
amount. of any tax sought to be reviewed, wifa r ::-,q1'!.ie~ '· '"~: ;·.<':• ';ilt 
thereon, if any, shall be first deposited with foe f.n:1l : :·: .,t·: : ..:;::iis 
trator ·and there shall be filed 'rith the fin:mc.:. r.c11::~ ; · \.:,·;~::;;· !l.!l. 

undertaking, issued. by a sm·cty comp1my 1m~:101·ize(1 L; f'i. :,;.,:,ct 
business in this state and approveil by the snpt>t~i.'. ~;')1.. 1:· .. ~ -:-:~ ::·:--.n·
ancE' of this state as to solvene;y and respousicilit.y, in. :;,: ·· . ~ :' :~1-urtt 
as a justice of the supreme court shall s.pproY~ to the ·:·;. v·:i. !:•:· i, if 
such proceeding be dismissed or the tax coufa ;r!e(1, fr·: ::.:-:.;.-.:.·:·;~r 
will pay all costs and charges which ma,y accn1c in the ·r) ":· : · " '.:.:.10.'.l 
of the proceo:?cling; or (b) at the option 0f the aj.1t:~icant ::- ....:1 ·; · H~ -:r
taking filed with the finauce admi11istrator m<.y b;:; in 11. ;;:,-. · :· .:.~i · ':i~~-:it 
to cover t.he taxes, p(!nalties fm cl interest t her..:.ou s7::.t.: ·: i;, :::,eil 
determination plus the costs n.ud charges wh kh r.·.;;y f.('~·J<:.-. ;;. ~:1! ·~st 
it in the prosecution of the proceeding, in whic) · ( !YCttt t1:t~ :.j_·.• ~ .. !;.,::mt 
shall not be r equired to depoi:it such taxes, pene.ltit>s ar..'l. i:... i.('r.:st 
as a condition precedent to the application. 

* So in original. 
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§ F46-9.0 Refunds.-&. In th&..manner p1·o~ided hl ·;; :,.. .:-.:e:=rn 
the finance admiuistrat.or shall refund or cred~t. '='•ith1.1 ~; · i,~-. ·.,ht. 
any tax, penalty or interest erroneously, illegali;v or ·<" .. ''· n .,~i. u.: 
t ionally collected or paid if ap!llication to the finance administrator 
for such refun0. shall be m:ide within one vear from the payment 
thereof. When.ever a refund is made by the finance administrator, 
he shall state his reasons thrrefor in writing. Such application may 
be made by the sellor or su.pplicr or the retailer or other pC'rson who 
has actually paid the tax. 'rhe finance administrator m?.y, in lieu 
of any refund required to be made, aliow credit therefor on pay
ments due from the applicant. 

b. An application for n refund or ercdit made $lS herein pro
vided shall be deemed an application for revision of any tax, penalty 
or interest complained of. If the finance ttdministrat:1r, prior to any 
hearing being held, initially denies the applirntion :for refund, he 
shall give notice of such determination t•f dc".'lial to the applicant. 
Such determination shall be final and irrcvo~able unlcs!> the appli
cant, within thirty days after the giving of notice· of such de~r
mination, shall apply to the finance administrator :for a l1earing, 
or unless the finance administrator of his own motion shall redeter
mine the same. After such hearing the f~nauce administrator sl1all 
give notice of his determination to the applicant, vd10 si1all i.ie 
entitled to review such determinn.tion by a proceeding pursuant f-0 
article seventy-eight of the civil practic~ law and rules, provided , 
such proceeding is instituted within four months aftci- the giving 
of the nCitice of such determination, and provided that a :final deter
mination of tax was not previously made. Guclt a proceeding shall 
not be instituted unless an undertal~ing is .filed with the finance · 
administrator in such amount and wi1.h such sureties as a just.ir!e of 
the supreme court shall approve to the ~ffect that if snch proceeding 
be dismissed or the tax confirmed, the petitioner shall pay all costs 
and charges which may accrue in the prosecution of such pro
ceeding. 

c. A person shall not be entitled to a revbion, refund or credit 
under this section of a tax, interest or penalty· which had been deter
mined to b~ due pursuant to the pro,·isio.ns of sectio:-i F4C-8.0 of this 
title 'fhere he has had a hearing or an opportuni~y for n bl.l.rffig, 
as provided in said section, or has failed to avail hiriJ.Sdf of the 
remedies therein provided. No refund or r.redit shall be made of 
a tax, interest or penalty paid after a dEtenninatiou by the finance 
adminis•.rator made pur.:,nant to section F·H>-7.0 of this title unlPss 
it be found that such determination W<1S erroneous, illegal or uncon
stitutioual or othe:"wise improper, by t.he finance administrator after 
a hearing o~· of bis own mot.ion, or in a proceeding under article 
seventy-eight of the civil practice law and rules, pursuant to the 
provisions of said sectio:::, iu which Hent refund or crNlit 'v~thout 
interest shall be made of tho tax, interest or penalty found to have 
been overpaid. 

§ F46-10.0 Reserves.-In citses where the seller or i::upplier 
or the retailer has applied for a refund and has inst itutl:d a prol!eed
ing und<.'t article seventy-eight of the ciru practice law and rules 
to reviel'· a determination adverse to him on his applicatfon for 
refund, the comptroller shall set up appropriate reserves to meet 
any decision adverse to the city. 
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§ PMi-11.0 Remedies exclusive.-The remedies provided by 
sections F46-8.0 and F46-9.0 of this title shall "!:le the exclusive 
remedies :ivailable to any person for th~ review of tu liabUity 
imposed by this title; and no determination or proposed determina
tic.n or tax or determination on any application for refund shall be 
enjoined or reviewed by an action for declaratory judgment, an 
action for money hr.d and received or by any action or proceeding 
other than a proceeding in the nature of a certiorari proceeding 
under article seventy-eight of the civil practice law and rules; 
proYided, however, that a taxpayer may proceed by declaratory 
jucigment if he institutes suit within thirty days after a deficiency 
assessment is made and pays the amount of the deficiency assess
ment to the finance administrator prior to the institution of such 
suit and posts a .bond for costs as provided in section F46-8.0 of 
this title. 

§ F46- 12.0 Proceedings to recover tax.-a. Whenever any 
seller or supplier or retailer or other person shall fail to pay any 
tax, penalty or interest imposed by this title as therein provided, 
the corporation counsel shall, upon the request of the finance 
administrator bring or cause to be brought an action to enforce the 
payment of the same on behalf of the city of New York in any court 
of the state of New York or of any other state or of the United 
Stales. If, however, ihe finanee administrator in his discretion 
believes that any such sellor or supplier or retailer or other person 
is about to cease business, leave the state or remove or dissipate the 
assets out of which the tax, penalties or interest might be satisfied, 
.and that any such tax, penalty or interest will not be paid 'lVhen due, 
he mny declare sueh tax, penalty or interest to be immediately due 
and payable aud may issue a '\\arrant immediately. 

b. As an additional or alternate remedy, the finance administra
tor may issue a warrant, directed to the city sheriff commanding him 
to levy upon and sell the real and pP.rsonal property cf the seller 
or supplier or retail~r or other person liable for the tax, wHch may 
be found within thP city, for the payment of the amour:t thereof, 
with any penalties and interest, and the cost of executing the warr
ant, and to return such warrant to the finance administrator and 
to pay him the money collected by virtue thereof within sixty days 
after the receipt of sueh wanant. The city sheriff shall within 
five days after the receipt of the warrant file with the county clerk 
a copy thereof, and thereupon s11ch clerk shall enter in the judg
ment docket the name of th.i person mentioned in the warrant and 
the amount of the ta:~, penalties and interest for which the warrant 
is issued and the date when such copy is filed. Thereupon the 
amount of ~ueh warrant so docketed shall h.ecome a lien upon the 
title to and interest in real and personal property of the person 
against whom the warrant is :ssued. The city sleriff shall then 
proceed upon the warrant, in the same··mauner, and with like effect, 
as that • provide~ by la'v in respect to executions issued against 
proper.ty upon Judgments of a court of record, and for services in 
executing the warrant he shall be entitled to the same fees which 
be may collect in the same m~nner. In the discretion of the 'finance 
~dministrato_r a warrant of like terms, force and effect may be 
issued and d1recwJ to any officer or employe of the finance adminis
tration, and in the execution thereof such officer or employ.:e shall 
ha''.e all the powers conferred by law upon sheriffs, but &hall be 
en~1tl~d to no fe~ or compe:isation in excess of the actual expenses 
paid lil the per.tormance of such duty. If a warrant is returned 
D:Ot s~tisfied in full, the finance administratoi' may from time to 
time issue new warrants and sh~1ll also have the same remedies to 
~uforce the amount due thereunder as if the city had recovered 
Judgment therefor and execution thereon had been returned unsatis
fied. 
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c. Whenever a seller or supplier e>r the retailer shall make a sale, 
transfer, or assignment in bulk of any part of the whole of his 
fixtuTes, or of his stock of merchandise, or of stock or mercl:andise 
and of futures pertaining to the conduct or opcrntion of bus.bess of 
the st>ller or supplier or the r etailer, otherwise than in the ordinary 
eourse of trade and .regular proseeution of business, the purchaser, 
transferee or assignee shall at least ten· days before taking- possession 
of the subject of said sale, transfer or assignment, or paying there
for, notify the finance administrator by registered mail of the 
proposed S!lle ancl vf the prict>, terms and conditions the:::-cof 
whether or not the seller, .transferrer or assi?11or, has reprc~cnt('d 
to, or jnformed the purchaser , transferee or assignee that it owes 
any tax pursuant to this title, and whethn or not the purchaser , 
transferee or assignee has knowledge that such taxes are owing, 
and '"hcther any such taxes are ia fact owing. 

When.ever the purchaser, transferee or assi~nee slrnll fail to give 
notice to the finanre administrato1· as required by ihe preceding 
paragraph, or '~henever the finauce administ rator shall inform the 
purchaser, transferee or assignee that a possible claim for such tax 

. or taxes exists, any stuns of money, property or choses in action, or 
oi;her consideration, which the purchaser, transferee or assig'l'lee is 
required to tran!>fer over to the seller, transferrer or assignor shall 
be subject to a first priority right and lien for any si.:ch taxes there
tofore or thereafter determined to be d ue from the seller, transferrer 
or assignor to the city, and the purchaser, transferee or assignee is 
forbidden to transfer to !he seller, transferrer or assignor auy 
such sums of money, property or choses in action t:> th<.> .extent of 
the amount of the city's claim. For failure to comply .. with the 
provisions of this subdivision, the purchaser, transferee or assignee, 
in addition to being snbicct to foe "iiabilities a.nd remedies imposed 
under the provisio;s of ~rticle she. of C1e l.!nifom.1 commercial code, 
shall be personally liable for the payment to the cit.y of a11y such 
taxes theretofore or thereafter determined to be due to th ~ city 
f rom the seller, transferrer or assignor, aud sui::h liability may l:e 
assessed and enforced in the same manner as the liability for tax 
under this title. 

§ F4.6- 13.0 General powers of the finance administrator.-In 

adl1itii·n to the po;·;c:rs grant~d to the finance administrator in this 

title, he is hereby authorized and empo;vered : 


1. 'l'o make, adopt ancl amend rules and regulations appropriate , 
to the carrying out of this title and the purposes thereof; 

2. To r.xtend, for cause sho,vn, the time of filing any r eturn for a 
pcr.iod not exceeding thirty days; and for cause shown, to remit 
pc::al.ties but not interest compmed at the rate of six per cent per 
nnnu m ; 1rn d to compromise disputed claims in comiect ion with the 
tuxes hereby imposed: 

3. To r equest informa~ion from the tax: commission of the state 
of Ne'v York or the treasury depar tment of the United States rela
tive to any person; and to afford information to such tax commission 
or surh treasury department relative to any person, any other 
provis:on of this title to the contrary notwithstanding; 

4. 'I'o delegate h is functions hereunder to a deputy administrator, 
n~;istan t admi1Jistrato:-, commissioner or deputy commissioner in 
the finance administraf·ion or to any employee or employees of the 
fin.~?'H!e administrator; 

5. '!10 prescribe methods for determining the containers sold or 
su pr,Jicd or purcha<>ccl and 10 determine which are taxable and 
nontasable. 
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6. To require sellers and suppliers and retailers within the city 
tt:> hi:-0 p detailed rl'co~ds with i'E::>pect lo containers bought, sold, 
used, mi:.nufactured or produced, and stock and production records 
with rf.spect to such containers whether or not subject to the tax 
imposed by this title, nnd to furnish any informat:on with respect 
tht>rct.o upon request to the finance administrator; 

7. 'I'o assess, determine, revise and readjust the taxes imposed 
under this title. 

§ F46- 14.0 Administration of oaths and compelling testimony. 
-a. The finance acfoJinistrator or his employees or agents duly 
designated and au~horized by him shall have power to administer . 
02 ths and take affid:n·its in relation to auy matter or proce<.>'ding in 
the exercise of their poY:<?!'S aud duties under this title. The finance 
admiuistrator shall have power to subpoena and require the attend
ance of ·witnesses and t.he production of books, paper~ nnd documents 
to secure information pertinent to the performance of his duties 
hereunder and of the enforcement of this title and to examine them 
in relation thereto, and to issue commissions for the examination 
of witnesses who. are out of the state or unable to atteud before 
him or excused from attendance. 

b. A justice of the supreme court either in court or r.t chambers 
shall ha.Ye power summarily to enforce by proper proceedings the 
attendance aud testimony of witnesses and the productio~. and 
e:umination of books, papers and documents called for by the sub
poena of the finance administrator under this title. 

c. Any person who shall refuse to testify or to produr.c book.c; or 
r ecords or who shall testify falsely in any material matter pending 
before the finance administrator under this title shall be guilty of a 
misdemeanor. punishment for which shall be a fine of not more than 
one thousand dollars or imprisonment for not more than one year, 
or both such fine and imprisonment. 

d. The officers who ser...-e the summons or subpoena of the finance 
administrator and witner;ses attending in response thereto shall be 
entitled to the same fees as are allowed to officers and witnesses 
in civil cases in _courts of record. except as herein otherwise 
provided. Such officers shall be the city sheriff and his duly 
appointed deputies or any officers or employees of the finance 
administration, designated to serve <>uch process. 

§ F4G- 15.0 Penalties and interest.--a. Any person failing to 
file a return or to pay any tax to finance administrator within the 
time rcqnired by this article shall be subject to a penalty of five 
percent of the amount oi tax due; plus interest at the rate of one 
percent of 'Such tax for each month of delay excepting the first 
month after such return 'las required to be fllcd or such tax became 
due; but the finance a.dministratol' if s11tisfied that the delay was 
excusable, may remit an or any part of such penalty. but not 
int!?rest r.t the rate of sh: percent per yrnr. Such pellrt~ties and 
interest shall be paid and disposed of in the same manner as other 
revenues from this title. Unpaid penalties and interest may bP 
enforced in the same mam1er as the tax imposed by this title. 
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b. Any seller or supplier or any reta iler or any officer of a cor
porate seller or supplier or i:etailer, failing to file a r eturn as 
required by t.his title, or filing or causing to be filed or making or 
causing to be made or gh·ing or causing to be given any return, 
certificate, affidavit, representation. information, ~cstimony or state
ment requii·ed or authorized by this title which fr: willfully false, 
and any sellor or suppEer or any retailer or any officer of a cor
porate seller or supplier or retailer failing to keep the records 
required by subdivision si:-t of section F46-J.3.0 oi this title, shall. 
in addition to the penalties herein or elsewhere prescribed, be 
guilty of a misdemeanor, punishment for which shall be a fine of 
not more than one thousand dollars or imprisonment for not more 
than one year, or both such fine and imprisonment. It shall not be 
atJy defense to a prosecution under this subdivision that the failure 
to file a return or that t.he actions or failures to act mentioned 
in this subdivision ""as unintcntioo~l or not willful. 

c. The certific.lte of the finance administrator to the effect that a 
tax has not been paid, that a return has not been filed , or that 
information has not been supplied pursuant to the pro\·isions of 
this title, shall be presumptive evidence thereof. 

~ F46- 16.0 Returns to be secret.- a. Except in accordance 
with proper judicial order. or as otherwise provided by law, it shall 
be unlawful for the finance administrator, any officer or employee 
of the fi1umce administration, any person engaged or retained on 
an independent ~ontral't basis or any perslin who, · pursuant to· 
this sectio11 ic; permitted to inspect any retmn or to whom a copy, 
r.r1 abstr:ic:t or a portion of :my return is furnished, or to whom any 
i11 fonnation contain ad in any return is furni~hcd, to dh·ulge or make 
known in nny manner any information coutaincd in or relating to 
ia1y :return r<'qnir i:d under this title. The offi<:crs charged with 
the custvdy of suC'h returns shall not be r equired to produce any of 
t.hem or evidence of anything contnined in them in any act.ion or 
proceeding i•1 any court, except 0•1 behalf of the finance administra
tor i1: an ncti-:lll or p1·ocecdi11g under the provisions of this tit!e, or 
on behalf of a;1y party to any action or proceeding under the provi
sions of this title, when "the returns or facts shown thereby are 
directly inYolvcd in such action or proceeding, in either of whicl1 
events the court may require the production of, and may a<lmit in 
evidence, so mu<'.!h of said returns or of the facts shown thereby, as 
ate pertinrnt to t.hc action or proceeding aud no more. Nothing 
herein s!rn.1! be construed to prohibit. the delivery to a ta:xpay('r or 
Jiis daly authorized representative of a cer tified copy of any return 
fllt:d in co1mectio11 with his tax; nor to prohibit the delivery of such 
n certifiC'd copy of such return or: of any inform:itiou contained in 
or nlnti11g t11('reto, the United States of America or any depart
ment tl:ert:of, to the state of New York or any cJ epartment thereof, 
or to any agency Ot" department of the city 0£ !'\cw York, provic'led 
the :::rt.me is requ~sted for official business; nor to prohibit the inspec
tion for omci~i lm~in 1!SS of sneh rett~rns by the corpc•:l\tion counsel 
or other kg:::.l representatives oi the city of or by the district 
a_ttomcy of any county 'vithin the city; nor to prohi"oit the publica
tion of statistics so classified as to prevent the ideutification of 
part.icnlar returns and the items thereof. Returns shall be pre
served for thr cP. years and thereafter until the finance administrator 
p urmits then to be destroyed. 
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b . .Any Yiolation of subdiYision a of this section shall be punish
able by a fine: not t-xceeding one thousand dollars, or by imprison
ment llOt exce~ding one year, or both, in the discretion of the <'Ourt, 
and if the offend.er be an ofllcer or employee of the city he shall be 
clismisseC:. from office and be incapable of holding any public office 
for a pEP:iod of fa·c years thereafter. 

§ F46-17.0 Notices and limitations of time.-a. Any notice 
~mthorizcd or required under the provisions of this title may be 
given by mailing th e same to the person for whom it is intended in 
a po!>tpaid cmvelope addres~cd to .mch person a.t the address given 
in the las1 return filed by him pursuant to the provisions of this · 
title or in any application made by him or, if no return ras been 
fih~d or applicatiou made, then to such address as may be obtainable. 
'l' hc mail in~ of such not.ice ~hall be prtsum: ·tive evidence of the 
receipt o_f tl1e scme by the person to whom addres..;ed. Auy peri''d 
ot time \~hich is determined according to the provisions of this 
tit.J c by the giving of notice shaij commence !o run f rom the date 
of mailing oi such notice. 

b. The provisions of the civil practice law and. rules or any other 
law relative to limitations. of time for the enforcement of a civil 
remedy shall not apply to any proceeding or action taken by the. 
city to levy, appraise, assess, determine or enforce 'the collection 
of any tax or penalty provided by this title. However, except in the 
ease of a wilfully false or fraudule:1t r eturn with intent to evade 
the tax, no assessment of additional tax shall be made after the 
expiration of more than three years from the date of the filing of 
a return; provided, however, that -,yhere no return has been filed 
as provided by law the tax may be assessed at any time. 

c. Where, before the expiration of the period prescribed herein 
for the assessment of an additional tax, a taxpayer has consented in 
writing that such period be extended, tl1e amount of such additi.onal 
tax due may be determh~ed at any time within such extended 
period. Tl1e period so extended may be further extended by sub
sequent consents in writing Il)ade before the expiration of the 
extended period. 

§ F46-18.0 Construction and enforcement.-'l'llis title shall be 
construed and enforced in conformity with. chapter three hundred 
ninety-nine of the laws of nineteen hundred seventy-one, pursuant 
to · which it is enacted. 

§ F46-l9.0 Separability.-·In• any provision of this title, or the 
application thereof to any person or circumstances, is held invalid, 
the remainder of this title, and the application oi such provisions 
to other persons or circumstanc~s shall not be affected thereby. 
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Appendix L 

Vermont Property Tax Relief Act 
32 V.S.A. §§5961 et seq. 

NO. 81. AN ACT TO AMEND 32 V.S.A. §§ 5961, 5962(e), 5967, 
5968, 5973; TO ADD 32 V.S.A. §§ 5976, 5977 AND 32 V.S.A. 
CHAPTBR 23G AND TO REPEAL 32 V.S.A. § 5966 RE
LATING TO PROPERTY TAX.ES. 

(H. 155) 

It is llueby enacted by the Gcneml Assembly of the State of 
Vermont: 

Sec. 1. 32 V.S.A. § [i9Gl is amended to read: 

§ 5961. Definitions 
(a) The following tle6nitions shall apply throughout this chapter 

unless t lie context l'equires othel'wise: 
(1) "Effect ive lax rate" means 100 times the total property 

taxes raised by the municipnlity divided by the equnlized fair 
market vnlue of the property in the municipality as determined in 
section 3458a of Title 16. 

(2) "Homestead" means the dwelling, situated within the 
state of Vermont. owned or rented by the claimant, and as much 
of the land surrounding it as is i-easonably necessary for use of the 
dwelling ns a home liut in no event to exceed two acres; and may 
consist of a part of a multi-dwelling or multi-purpose builrling and 
a part of the Jund upon which it is built. A mobile home may con
stitute a homestead for pul'p~ses of this chapter. 

(~) "Household" means, for any individual aud for nny tax
able year, the indiviclual and such other persons ns resided with 
the individual in his homestend at any time during the taxable year. 

(4) "Household income" menns modified ndjusted gross in
come rec<'ived by all persons of a household in n calendar year 
while members of that household. 

(5) "Modified ndjustecl gross income" means the sum of "ad
justed gross h1come" as clefmed in section 5811 of this title, ali
mony, support mone~-. cnsh public assistance and relief (not includ
ing relief granted under this subchapter), cost of living nllow
ances pnid to federal employees, allowances received by dependents 
of servicemen, the gross amount of any pension or nnnuity (includ
ing rnilroad 1·eth ement be.nefits, all pnyments received under the 
Federnl Social Scctll'ity Act, and all benefits undel' Veteran's Acts). 
nontaxable interest receive,! from the state or federal govemment 
or nny of its inst rnmeutalities, workmen's compeusation, the gross 
amount of "loss of time" insurance, and the amount of capital 
gains excluded from adjusted gross income. It does not include 
gifts from nongovernmental sources, or surplus food or other relief 
in kind supplied by a governmental agency. 

(6) "Property tax" means the amount of liability for the ad 
valorem tax actually paid by a claimant for real estate taxes, ex
clusive of special assessments, delinquent interest and charges for 
service, assessed on real prope.rty in this state used as his home
stead in the taxable year. 

(7) "Rent constituting property taxes" means for any home
stead nnd for any tnxable year, 20 per cent of the gross rent 
actually paid during the taxable year by the individual or other 
members of his household solely for the right of occupancy of their 
homestead in this state during the taxable year, but shall not in
clude any par t of rent paid for occupancy of premises which are 
legally exiimpt from the payment of property taxes thereon. 

S!!c. 2. 32 V.S.A. § 5962(e) is amended to read: 

(e) Whenever n homestead is an integral part of a larger unit 
such as a farm. or a multi-purpose or multi-dwelling building, 
property taxes paid shall be that percentage of the total property 
ta.x ns the value of the homestead is to the total value. Upon 

a claimant's request the listers shall certify to him the value of 
his homestead. 

Sec. 3. 32 V.S.A. § 5067 is amended to read : 

§ 5967. Computation of credit 
(a) An individual 65 years of nge or older shall be entitled to a 

credit against his tax liability under chapter 151 of this t itle and 
an individual under 65 years of -age on the la.st day of the taxable 
year sl1all be entitled lo a credit payable under section 5977 of 
this title. The amount of the credit shall be equal to the amount 
by which the propert y truces, or the rent constituting property 
taxes, upon the individual's homestead for the taxable year exceeds 
a percentage of the individual's income for the taxable year d&
tetmined according to the following schedule: 
If honsehold income (rounMd then the ta.xvayei· is entitled 

to the nearest dollar) is: to· credit for rn·operty tax 
paid fa excess of this percent 

of that income 
0- $ S,999.00 4% 


$ 4,000.00- 7.999.00 4.5% 

8.000.00- 11,999.00 5% 


12,000.00- 15,9!)9.00 5.5% 

16,000.00- and up 6% 


I11 no event snail the credit exceed the amount of the property 
tax. 

(b) To be eligible for a credit the individual: 
(1) must be domiciled in this state during the entirety of the 

taxable year, and 
(2) may not be a full time student claimed as a dependent 

by any taxpayer under the Federal Internal Revenue Code. 
(c) With respect lo ·credits claimed for the taxable year ending 

December 31, 1973, individuals 6[i years of age or older on De
cember 31, 1973, shall not receive less of a credit under this sec
tion than they would have received under this section as in effect 
with respect to creclits claimed for the taxable year ending De
cember 31, 1972. 

(d) In the event thnt the tax liability under chapter 151 of this 
title of the individual for the taxable year is less than the amount 
of the credit. the difference between such tax liability and the credit 
shall be returned to the taxpayer, without interest, uy the com
missioner. 

Sec. 4. 32 V .S.A. § 5968 is amended to read: 

§ 5968. Limitations 
(a) The credit granted under this chapter is subject to the fol

lowing Jimitntions: 
(1) Only one individual per household per taxable year shall 

be entitled to the credit. 
(2) The amount of the credit shall not exceed, $500.00. 
(3) For the property taxes assessed for calendar year 1974 

and each year thereafter the amount of the credit (determined 
without taking into consideration sub<fr.rision (2) of this subsection) 
shall be reduced by one per cent for each full one per cent increase, 
after first s ubtracting three per cent from such percentage of 
increase, in the effective tax rate of the municipality for the rear 
of assessment of the property I.axes for which credit is clnimed 
over the effective tax rote of the municipality for the immediately 
preceding yenr. In making cnlculations hereunder the commissioner 
shall make allowance for, by ded uctions from the effective tax 
rate, any amounts of taxes assessed for the sole purpose of pro
viding for a town or school district to convert to a fiscal year end
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in~ on .Tune SO. The commissioner shall calculate and publish such 
percentages for each municipality. 

Sec. 5. 32 V.S.A. § 5973 is amended to read: 


§ 597:1. Excessive nnd fraudulent chums 

(n) In any case in which it is determined under the provisions 

of this title that a claim is or was excessive and was filed with 
fraudulent intent, the claim shall be disallowed in full, and, if the 
clnim has been paid or a credit has been allowed against income 
tnxes otherwise payahle, the credit shall be cancelled and the 
nmount paid may be recovered by assessment as income taxes 
nre assessed. A pennlty of twenty-five per cent of the amount 
claimed shall be imposed and the ns.~essment shall beM interest 
from the due <late of the return, until refunded or paid, at the 
rate of one-half of one per cent per month. The claimant in that 
case, ancl any person who assisted in the preparation of filing of such 
excessive claim or supplied info1mation upon which the exce..«Sive 
claim was prepared, with fraudulent intent, shall be guilty of a mis
demeanor. 

(b) In any rnse in which it is determined that a claim is or was 
excessive the commissioner may im1>0se a ten per cent penalty on 
such excess and if the claim has been paid·or credited against in
come taxes otherwise payable, the credit shall be reduced or can
celled. and the pro1ier portion of any amount paid, shall be simi
larly recovered by assessment ns income taxes nre assessed and 
such assessment ~hall bear interest at the rate ·of one-hnlf of one 
11e1· cent JX?r mollth from the date of payment until refunded or 
paid. 

(c) In any case in which a homestead is rented by n person 
from another J>crson under circumstllnces deemed by the commis
sioner to be not at a1·ms-Jength, he may determine the tax factor 
in rent for purposes of this chapter. 

Sec. 6. 32 V.S.A. § 5976 is added to read: 

§ 5976. Property tax relief trust fund 
(a) A property tax relief trust fund is hereby established for 

the payment of property tax credits or claims·under this chapter. 
The fund shall be comprised of three million dollars of the general 
revenue-sharing funds paid to the state in fiscal year 1973 by the 
federal government pursuant to the State and Local Fiscal Assis
tance Act of Hl72 (P.L. 92- 512), and the entire amount of general 
revenue-shnring funds paid to the state in the subsequent fiscal 
years by the federal government pursuant to that act. In addition 
the fund shall include all revenues collected during each fiscal year 
from the tax on the gains from the sale or exchange of land im· 
1>0scd by chapter 236 of this Title in excess of $500,000.00. The gen
eral assembly may appropriate additional funds to the property tax 
relief trust fund. All interest accrued or generated by revenue in the 
fund shall remain in the fund to be expended in accordance with its 
punioses. Of the above funds $200,000.00 shall be made available 
to the commissioner of truces for the administration of this net. 

(b) Any funds in the property tax relief trust fund not ex
pended in an~· fiscal year shall be carried over for expendi ture in 
future fiscal years. 

Sec. 7. 32 V.S.A. § 5977 is added to read: 
§ !i977. Payments of claims 

(a) T he pro1>crty tax relief trust fund shall be used !or the pay
ment of claims for credits under this chapter. 

(b) No credit shall be claimed or ·paid in any fiscal ye11r in which 
the federal government provides no general revenue-sharing funds 
pm·su;mt t-0 the Stntc and Local Fiscal Assistance Act of 1972 
(P.L. !lZ-512). 

(c) Credits shall be paid in full upon receipt of claims fr<>m per
son . .; who were 65 yenrs of age or older during any portion of the 
year for which the claims were filed. 

(•I) '(he commissioner shall not 1my any claims to claimants who 
were unner G5 yenrs of age on the Inst day of the ta..-table year 
for which the claim is mane until the total nmount of all timely
filccl claims ltas heen paid under suhsection (c) of this section. 
A flt'l' payment of the claims under subsection (c) of this section 
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the balance of the property tax relief trust fund s hall be available 
to pay the· claims of claimants under the age of 65 on the last 
day of the taxable yenr for which the claim is made. Such balance 
shall be determined as of June 30, annually, less the sum of 
$20,000.00 annually for payment of late-filed claims approved by 
the commissioner under section 5970 of this title and less the sum 
of $200,000.00 provided for administrative expenses under § 5976 
(a) of this act. 

(e) If insufficient funds exist to pay the full amount of all 
claims of persons under age 65 on the last day of the taxable year 
for which the claim is made, payments shall be made to such claim
ants proportionately. No pnyment shall exceed 100 per cent of the 
amount of the claim. 

(f) Late-filed claims approved by the commissioner under section 
5970 of this title shall be paid at the same Jlercentage thereof as 
timely-filed claims, until the fun.ds provided under subsection (d) 
of this section for the payment of such claims have been exhausted. 

(g) All claimants under age 65 on the last day of the taxable 
year for which a claim is made shall file for a credit on forms pre
pared by the commissioner. Such claims filed for the taxable years 
1973 and 1974 shall be processed separately from the Vermont 
income tax returns filed by the claimants, and no amount of a claim 
shall be allowed ns a credit against the tax liability under chap
ter 151 of this title. The commissioner shall not proceed to pay 
such claims until after .Tune 30 annually, for claims filed for the 
immediately .preceding taxable year. 

Sec. 8. 32 V.S.A. Chapter 236 is added to rea~: 

Chavter 236. Tax 9n. Gains From the Sale or 
Exchange of Land 

§ 10001. Tax imposed 
There is imposed, in addition to all other taxes imposed by this 

title, a tax on the gains from the sale or exehange of land in 
Vermont. 

§ 10002. Land 

Lnnd means all Jami, whether or not improved, but does not 
include land, not exceeding one ncre, necessary for the use of a 
dwelling used by the taxpayer as ·his principal residence. Buildings 
or other structures al'e not included in this definition of land. 

§ 10003. Rate of tax 
The tax imposed by section 10001 of this title shall be based 

upon the years held at the following rates on the gain, as gain is 
determined under section 10005 of this title: 

Yea·rs land held by *Gain, 118 " peretmtage 
tm.nsferor of basis (taz cost) 

0-99~ 100-199% 200<;o0 or more 
Less than 1 year 30% 45% 60% 
1 year, but less than 2 25% 37.55'0 50% 
2 years, but less than 3 2070 30% 40% 
3 years, but less than 4 15% 22.570 30% 
4 years, but less than 5 10% 15% 2070 
5 years, but less thnn 6 5% 7.5% 10% 

§ 1000~. Sale or exchange 

(a) As used in this chapter "sale or exchange of land" shall 
mean any transfer of title to land for n consideration. As used in 
this chapter " transfer" and "title" shall have the same meaning as 
"transfer" and "title to property" as used in section 9601 of this 
title, except as modified or enlarged by explicit provisions of this 
chapter and as limited herein to land. The trnns!er of an option 
for the sale or exchange of land shall be considered a transfer 
of title to land for the purposes of this chapter. 

(b) Contracts for the sale of lnnd constitute sales or e>1changes 
of land for all pur1>0ses of this chapter. However, contracts shall 

•Cain, as 1.erc:ent of ro!is, shall be rounded to the next highest ll'holc 
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not constitute sales or exchanges until some consideration has filing the return and paying the tax required by this chapter. 
passed thereunder to or for the benefit of the seller or exchanger. 
The sale or exchange is considered to take place at the time any 
consideration whatsoever, of ·whatever nature, first passes under 
the contract. A mere promise to purchase, and amounts paid as 
earnest money, or amounts paid in deposit or amounts paid in 
escrow to which the seller has no immediate right, do not consti
tute the passing of consideration for the purJ)oses of this chapter. 

(c) Any sale or exchange of shares in a corporation or other 
entity, or of comparable rights or property interests in any other 
form of organization or legal entity, which effectively entitles the 
purchase1• to the use Or Oc<;upancy of land constitutes a sale or 
exchange of land. 

§ 10005. Bnsis, gain and holding period 
(a) The provisions of the Federal Internal Revenue Code shall 

determine the basis (tax cost) of land sold or exchanged. 
(b) The amount realized from the sale or exchange shall be 

the full actual consideration therefor, paid or to be paid, including 
the amount of any liens or encumbrances on the land existing 
befor~ the sale or exchange and not removed thereby. The amount 
realized from the sale or exchange shall be the gross amount 
thereof, reduced by any expenses of sale and commissions. In the 
event that a sale includes land and buildings or other structures, 
the amount realized shall be allocated between the land and the 
buildings or other structures on the basis of fair market value. 

(c) The taxable gain from the sale or· exchsnge is the amount 
realized minus the basis (tax cost) of the land as determined un
der subsectfon (a) of this section. No gain shall be recognized in 
cases where gain is not recognized under the ~'ederal Internal Rev
enue Code, as amended, in relation to the sale or exchange of 
capital assets. 

(d) The land sold or. exchanged shall be deemed to have .been 
held as determined under the Federal Internal Revenue Code for 
the same length of time that the seller or exchanger thereof has 
had actual and i·ecorded title thereto in his own name, and shall 
include the time the land was so held prior to the effective date 
of this chapter. If a husband and wife are tenants by the entirety 
there may be :tdded to the holding period the amount of time the 
land was held by one spouse alone before that spouse created the 
t enancy by the entirety. In the case of a gift, the holding period 
of the donee shall include the time that actual and recorded title 
was held by the donor. 

(e) The taxable gain under this chapter from the sale or ex
change of land shall not be reduced by any-losses incurred in other 
transactions. 

§ 10006. Liability (01· tax 
The person liable for the tax is the transferor (which includes 

the owner, seller, or other exchanger) of the land sold or ex
.changed. 

§ 10007. Withholding at source; payment 
(a) The buyer or transferee of any land held by the seller or 

transferor !or less than six years, shall withhold ten per cent of 
all consideration paid to the seller or transferor for such land, 
including ten per cent of all pnrtial payments made pursuant to 
installment sales under section 10008 of this title. At the time any 
payment is made to the seller or transferor, the amounts withheld 
shall be remitted to the commissioner of taxes. 

(h) Within 30 days of the sale or exchange of land, for which 
withholding is required under this section, the selk!r or transferor 
shall file a return with the' commissioner of taxes setting forth the 
amount of the tax due pursuant to section 10003 ·of this title anp 
the amount withhcl<l by the buyer or transferee pursuant to sub
section (a) of this section. The seller shall either remit with the 
return the balance of the tax due or make claim for a refund. Any 
refund not made by the commissioner within 15 days of receipt 
by him of a \'alid claim shall accrue interest at the rate of one
half of one per cent per month. For good cause shown and upon 
con<litions sc,t by him, the commissioner may extend the time for 

(c) Notwithstanding either subsection (a) or (b) of this sec
tion, the seller or transferor may, in advance of the sale or ex
change, pay the tax imposed by this chapter or obtain a written 
ruling from the commissioner of taxes that no tax is due under 
this chapter. In either case the commissioner shall certify to the 
seller or transferor that such payment has been made or that no 
tax is due. Upon receipt by the buyer or transferee of such cer
tification from the seller or transferor, the buyer or transferee 
shall not be required to withhold under subsection (a) of this 
section. 

(d) All taxes required to be paid or withheld under this chap
ter shall constitute a personal debt of the person liable to pay or 
withhold the same to the state of Vermont to be recovered in an 
action on this stntute. 

(e) An action may be brought to recover the amount of the 
taxes to be paid or withheld in ·the manner prescribed for recover
ing amounts o~~'<I for taxes under chapter 151 of this title. The 
amount of taxes to be paid or withheld shall be a lien in favor of 
the state of Vermont upon all property and rights to pro1>erty, 
whether real or personal, be!onging to the person liable for the tax 
or for the withholding. The lien shall be enforced in the manner 
prescribed by section 5895 of th is title. 

§ 10008. Installment sales 
(a) For the purpose of this section "installment sale" means 

sale or exchange of land as defined in section 10004 of this title 
for which the total tax due un<ler this chapter is greater than 
$2,000.00 and in which the Pll,rties agree in advance that pay
ments shall be r.eceived by the seller or transferor in more than one 
installment on a date or dates other than the date of closing. A 
sale ·financed by a mortgage, deed of trust, or other financing ar
rangement in which the seller or transferor is paid in full on the 
date of the sale or ex~hange shall not be considered an installment 
sale. A lease.purchase agreement under which any part of the rent
al payments constitute a portion of the purchase price of the land 
shall be considered nn installment sale, and for the purposes of 
this ehapter the end of the holding period with respect to the sale 
or exchange shall be determined as of the date of the agreement. 

(b) Notwithstandiilg any provision of Jaw to the contrary, the 
tax under this chapter on any installment sale shall be due within 
30 days of the date of payment of each installment paid to the 
seller· or transferor. However, except for the first installment the 
seller or transferor may elect to file his return as part of his Ver
mont income tax return for any year in which subsequent install
ments are paid or due, and to pay lhe balance of such tax as part 
of such income tax; provided that, if the seller or transferor elects 
to file amuml returns no interest shall accrue on any withholding 
as provided by section 10007(b) of this title . 

(c) In an instullment sale, the total amount of taxes due under 
this chapter shall be the amount that would have been due had 
the t.otal purchase price been paid on the date the sale or exchange 
took place. The amount of taxes due on each separate installment, 
inclu<ling the first installment, shall bear the same proportion to 
the total amount of taxes due as the amount of that installment 
bears to the total consideration. 

§ 10009. Administration of tax 
(a) The commissioner of taxes shall administer and enforce this 

chapter and this tax. He may issue, amend, and withdraw from 
time to time, reasonable regulations to assist such administration 
and enforcement. 

(b) All the administrative provisions of chapter 151 of this title, 
including those relating to the collection and enforcement by the 
commissioner of the withholding tax and the income tax shall ap
ply to the tax imposed by this chapter. 

§ 10010. Criminal penalties 
(a) Any person who wilfully defeats or evades or attempts to 

defeat or evade the tax imposed by this chapter shall be impri~oncd 
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not more than one year or lined not more than $10,000.00 or five 
times the amount of the tax defeated or evaded or attempted to be 

be both thus 

Sec, 9. 32 V.S.A. § 5966 is repealed. 

Sec. 10. Preparation of property maps 
The first $500,000.00 of revenues collected during each fiscal 

.vear commencing July l, 1973 and thereafter from the tax on gains 
from the sale or exchange of land under chapter 236 of Title 32 
shall be used by the commissioner for the preparation of pl'ope1·ty 
maps required by section 3409 of Title 82. 

Sec. 11. This act shall take effect May 1, 1973; except that sec
t ions 1 through 7 shall apply only to property taxes assessed and 
paid for the calendar year 1973 and thereafter. 

Approved: April 23, 1973. 

?efc~tcd or C\•ad.ed, whichever is larger, or may 
11npnsoncn and lined. A corporation or other taxable entity not 
being a 11atural person shall be subject to the fine provided by th:is 
section. 

(b) Any officer, employee, direc tor, trustee or other responsible 
person of a corporation or other taxable entity, and.any other pCT
son, who counsels, aids, abets. participates in, or conceals the de
feat or c\·asion of tax, or the attempt thereat, shall be subject 
to the penalties of subsection (a) of this section. 

(c) The form for the payment of the tax under this chapter 
shall set forth in large type the penalties provided by th is sec
tion. 
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Appendix M 

COLECTION OF LAWS 
OF TH E 

CZECHOSLOVAK 


SOCIALIST REPUBLIC 


Decree of the Government No 16 from March 12, 
1966 ooncerning Indemnities for dlsoharglng 
untreated or insuficiently treated waste waters 
ln~o S'lreams. 

J.n acoordance with par. 27, chap!. 2 of the W.s
ter Act 1955 (No 11 J. as newly formulated in the 
Law N-0 12, 1959, according to pa:r. 391 of the 
Economy Act 1964, aCcO'l'ding to pa,r. 20 ·of the 
State Budget Act 1959 (No 8), further according 
to par. 11 of the Financial Ac t 1958 (No 83 ), the 
Govemment of the Czec~oslovak Socialist Rep11 
hllc proclaims. 

Par. 1. 
The object of the Decree 

Consl<lerlng -the necessity of g.rad·ual improve
ment of the water quali'ty In streams ~he present 
Dec·ree states the duty ·of water use.rs to pay 
acoording t.o conditions herein stlpuliated indem
nities to appropriate River Boards for dlschar
gi!llg untreated or insufficiently tre9ted wastes 
into streams. 

Par. 2 

Duty 10 pay indemnities 


(1) 	Water users d:scha.rglng untreated or insuf
ficiently t reated wastes into streams are ob
liged to pay Indemnities for discharging these 
wastes according to the quanttty of dischar
ged pollutants and tooLr hannfulness. The 
duty to pay i ndemnities is n<Y. affected .by 
the fact, tha t the water user has ·obtained 
the Water Authority's consent to discharge 

such wastes acoordtng to pa·r. 8 sub J b or the 
Water Act. 

(Z:J 	 ldemnitles shall be paid by thoSt! w.iter 
-users. who dlschdrge WdStes conta.inlng su
spended solids and organic r.iatter char.ictt!· 
rlzed by bi ·:chemical oxygen demand "). 

1J.) Thi! duty to pay indemnities dot!s not con
cern water users who d'.scharge w<istes or the 

same as taken up quality, or. i f wastes are 
discharged Into public -sewers. 

(4) The River B:>ard may rerra ·n rr:m dtimanding 
the Indemnity If the pol!utf(:n d:::ies n:t excticd 
SO tons BOD or 300 tons suspi?nc!ed solids per 

year. 

,SJ 	By paying the indemn'ty the water usu Is 
not rid or the liability !or damage caused In 
respect or the Code or Eccnomic and Clv:e 
Law; indemnities pa!d acccrding to the pre
sent proclamation cann<'t be regarded as a 
part or rei::::mpensation paid fer ' such da
mage. 

(6) Payment or Indemnities and rendered in!or
matt:.n concerning the qual'.ty and quantity:>! 
discharged pollutants (pur. 6) cannot be re
garded neither as a substitution of ·the Wa
ter Authority's permission grc1nting water 
uptake and discharge, nor as an· application 

for 	it. 

Par. J 
The basic indemnity 

[1) 	The basic !ndemnlty ls dl:ltermlned according 
to costs required by tilt! specific or generaly 
practicable methcd or treatment. 

• J The biochemical oxyg<m tl!:nnnd (llOD) rP. · 

presents t he amount of oxygen CQnsumed far 

decompositlcn or organic putrescible substan

ces present in the water sample during five 

days Incubation. 

251 


http:qual'.ty


[2) 	The basic Indemnity Is the product or the 
indemnity un it lrar. 4 ) and the .amoum or 
pollutants per year. 

(3 I 	If there are at hand preliminar y or design 
documentatlo.ns of the t-reatment plant for 
t he disposal of 1hat p:::llution which has to 
be Indemnified, these documenta1ions sh<1ll 
be used with preference for the determina
tion ·of the unit and basic Indemnities. When 
determining the Indemnities, the benefits 
achieved by opercrt!ng the treatment plants, 
e . .g. util lzlng va luable substances fr:>m was te 

· waters, shall not be taken In acccunt. 

[41 	In such cases where an enterprise o-r sewer 
system has several outflows, the amounts or 
pollutants from the respective ou·tlets are su
mmed for the purpose of determining the 
unit and basic Indemnities. They a·re tak"e.n 
separ.ately only In such cases whe.re ·techno
logical reasons 11nd poos:b illtles to link them 
do not exist; f·or the determinat ic.n of surta
xes (par. 5, chapt. l J basic indemnities are 
added accordtng to individual lnd!cators. 

(SJ 	 If the water user has fac ilities for accumu
la t:on and controll£d discharge of polluted 
effluents, the Indemnities shall b8 determ l
ned according to the discharged p.ollutlon 
per year, after subtracting- poU.utants conta I· 
ned In the accurnulatlon plant. The subl'ra
cted amount. however, mus·t not be greC1ter thlln 
corresponding to water quality dete·rloratlon 
by 2.5 mg/I BOD If calculated f.or the annual 
average dlschaTge ·Of -the receiving s tream. 

Par. 4 

The indemnity units 


(lJ 	The Indemnity units for the pollution lndjca
tors, BOD a·nd suspended solids, are calcula · 
ted as shown In t·he Appendix, part A. 

· (2) In such cases where the indernni:y un it cal
culated acc-O'i"d ing to the Appendix, Pc.rt A. 
Item 2, dces n ::-t reflect costs o f an ef!ective 
treatment of the respective wastes. the !r.dem· 
nlty unit shall be determtr.ed by the use or 
technical and economical da ta as described 
In the Appendix, Part A, lte:n 1. On demand. 
the water user ts obliged :o present to the 
River Board the necessary data and docu· 
ments. 

Par. 5 

Surtu: 


( l J over and above the basic l:: jemn!ty ( § 3 J a 
surtax will be set, the m~nltude of wh!ch 
depends on the degree of water q;.iaiity dete· 
rloratton in the recei.·1ng st;eam. The method 
or calculation is given ln ·the Apper.dix. Part B. 

(2) 	The surta:t to the basic Indemnity shall be 
maximally 100 per cer.t o f :he basic Indem 
nity. 

· (3) 	In justified cases the River Boa~d may de
crease the calculated surtax down to 10 per 
cent of the basic lndemn!ty. 

Par. I 
l nlonnation concerning the amcant e r pollutants 

[ 1 I 	\\'ater users are obliged to ;;iforn: the River 
Board about the dlschdrged rollu:c.nts, lnclu· 
ding: 

a I 	the annual d :scharge of wastes and the 
rate of d lschdrge In liters per second 

b) 	the amount cf ROD ln mg ·1. kg 'da» and 
tons/ year 

.c} 	 the amcunt or suspended solijs in mg.' l, 
kg 'day and tons/ year. 

(2) 	Water users w!ll furlhP.r render ir.forma:ion 
·a bout ~l~rha"rgi · ~ of wastes in thP course or 
the. ~!"''!· 
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IC prelimina.ry or design dooumentattons are 
at hand, from whloh the lndemnt1y can be 
calculated (§ 3, Item 3) this documentations· 
shall be annexed to the Information. 

In determining the .required data, analysis o f 
a composite 8•hrs waste water sample, 1aken 
during ~he main shift Is usually decisive. 
Water users may agree with ·the River Board 
on a ·dltrerent w.ay to obtain the d~a. If se
veral different results or analyses are aval· 
!able, their mean value shall be ~aken as a 
basis. 

(3 ) The first date for presentation the lnforma· 
lion is June 30, 1966. 

P·ar. 7 

Determi.natioo of the magnitude of the Indemnity 

(1 J 'l'he determlnll'tions or Indemnities a.nd any 
changes are canted out, for the ·comlng year, 
before July 31. Request to a~ter the maginltu· 
de of the Indemnity shall be <lellve.red to 
1he River ll-Oard oot later than 40 diays before 
:his date. IC a water user does not make a 
request or a lteration within ·this term the 
preceding Indemnity cont inues to -a·pply. The 
River Boitrd shall take a decision on such a. 
request within 30 days. If no decision ts g i
ven with in this perlo<I, the data furn ished by 
the water user sball ·be decisive. 

(2) 	If waiter user does not present the data ne
cessary for the de-termination or ldemnlttes 
I§ 3, Item 3, § 6), data available to ·the River 
Board will be .applied. 

(3) 	The River Board shall Inform the wa te r user 
abotrt the time when the duty or paying an 
Indemnity originates, Its magnitude •and the 
magnitude or mon~hly ra<tes. 

I 4 I 	In such cases where a substantia l, not for
seen changes In the discharged pollutants 

will tdke plo.:e. the River Board stlall adjust 
the magnitude er the Indemnity e!the.r by re
quest of the Willer user or based on an In
spection report. In a temporary or lasting 
manner. The request must be m;sde within 
one month arter the change of discharge 
amount or pollutants. Failure to present ln
fcrm;rtlon en the magnitude or p:illutlon shall 
be punished by a rine according to s;>eclal 
regulations. 

Payment of Indemnities 
Par. 8 

(11 	ln the case of •economlcc ar.d •Special bud
getary« enterprises and organiza tions the 
basic Indemnity Is a part of their runnln~ 
costs. 

(2) 	The surtax is paid 'by the •econo~ics organi.. 
~tlons rrcm the share of their gross Income 
(profit). after their quota to the state budget 
has been delivered. Witll •Special budgetary• 
organizations the surtax Corms a plrt or un· 
realizable less. 

(3) 	The •budge:ary• o rganfzat!ons pay the entire 
Indemnity from the account • V<irlous finan
cial costs•. The bas:c indemni ty only Is a 
part or budgetary expenditures. The surtax 
shall net be Included in the budget and ls 
paid from budgetary savings. 

Par. 9. 

(1) 	Indemnities accord ing to this proclamation 
are paid to the River Board. 

(2) 	Indemn ities are payable euch 25th day or the 
months, the sum paid monthly being one 
twelfth o[ the annuul Indemni ty. The River 
Board may agree with the Wdter use r also 
a different schema or nh>nthly rntes. The 
payments transferred wi th dr.luy or incomple
te are liable to a penalty or 1 per thousand 
or the non-pa"<! su:n ror every day or delay. 
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Par. 10 

Special waete waters 


11he proclamilllon also .relc1tes to special waste 
waters ( § 13 of the W.a1er Act 1955) discharged 
into st reams, as far as 1he Central Water Autho
rity decides otherw'se In agreement the ·respecti
ve goverme.nt bodies. 

Par. 11 


Streams under the adminlstratlan of agricultural 

organizations 


This i'i"Oclamatlo;i also applies l'O tile discharge of 
wastes into streams, which are administered by 
agricuHural organizations. Exe.r<:ise of rights and 
duties following from ~h is proclamafion belongs 
to the Rlve.r Bo·ards [ § 1 ). 

Par. 12 

Inspection 


The correct application or th's Decree shall be 
subject to supervision by the State Wa.ter Pollu
tion Inspection Board. 

Par. 13 

Final statements 


(1) 	WIQter users a-re oblige.cl to p11y lndenmities 
according t his proclama'!ion starting from 
January l, 1967. 

(2) 	This Decree shall be errecl!ve from April 1 
1966. 

APPENDIX 
A. Method or calculation of lndemnUy units 

Jdemnlty units are calculated from preliminary 
or deslng documentations, or Crom general regre· 
slons. 

1. 	 From a preliminary or des!gn document•lll~ns 
or from other technical and economical do
cument_al1ons, as rar as they are acceptJble 
for Indemnity determination, the Indemnity 
unit for BOD Is calculated as a ratio or to
tal annual runn!ng costs or the de~lces re· 
moving organic matter charac:erized by BOD 
to total BOD removal per year. The Indem
nity unit Is expressed in K~'kg BOD (Kfs -
Czechosl. crown). 

Analcglcally will be calculated the indemnl· 
ty unit for suspended S.lllds as a ratio of to
tal annual running costs cf the devices remo
ving suspended solids from waste waters to 
total suspended solids removal per year. The 
lndemnlt)" unlt Is exi>ressed In K~ton sus
pend~ s:>llds. 

For both lndlca1ors, Indemnity un:ts are cal
cul~ted with an accuracy of lhree decimal 
places. 

In 'cases where ·the device serves to remove 
both the subsurnces, organic matte.r characte 
rized by BOD and suspended solids, the docu

. mentations used to calculate the indemnity 
must contain a subdlv '.sion or costs Into the 
two parts. 

2- A general calculation or indemnity Uilits ls 
· based on the annual amount of pollutants, 

I. e. the amount or organic matter characte
rized by BOD and the amount of suspended 
solids, expressed In both cases in tons/year. 
Regresicns or indemnity units and the amo
unt or pollutants are as follows: 

a) for BOD the Indemnity unit Is equal to 
5 - Ing x, where x is ·the amount of 

discharged organ!c matter, characterized 
by BOO, expressed In tcr:s/year. The lfl 

demnlty unit Is expressed in KCS/kg BOD; 

h) 	for suspended solids logarithm or Indem
nity unit Is equal to 2,75 - 0,25 log y, 
where y Is ~he amount of discharged su· 
spended solids, expressed In tons/year. 
The lndellll!llty ;unit is e)(\>ressed In Kfs/ 
ton suspended solids. 

The lndemnl'ly units are calculeted with a'll 

.accuracy of three decrmal places. 

The basic indemnity for the resp01:tive lndl· 

cator ls calculated by multiplying the yearly 

amount of pollutants with t'he t.ndemnity uni'! 

in both described met·h<>ds of calculation 

[Item 1 or 2). 


B. 	Method of celculatlen of tbe surtax to the 

basic indemnity 


The magnitude of the surtax to the basic indem
nity depends -On the degree of water quality de
terioration In the .stream, caused by the water 
user. The 'basic unit of deterioration i1> one twen
tieth ·of the difference of standa.rds r.or water 
quallty class IB .and II (Aocol'dlng to the Czecho
slovak standards CSN 83 06 12 - »Apprecta·tlon 
of surface water quality and its classification•}· 
The 'llnit for BOD ls 0,25 mg/ I :ind for suspended 
solids 0,50 mg/I. 

The amount of discharged pollu1an·ts and the now 
in the stream guaN1nted f()f 355 di!ys in an avera· 
ge yea·r shall be taken In account when calcula· 
ting the deterioration. The surtax to the baste 
indemnity makes than so n1any percent of the 
bas'.c indemnity, how ma.ny times the unit of de
teri·OTation Is ccnt11tned in the c.alcuLated deterlo
ra1ion <>f rile water quality in the stream. The 
number of percents or the surtax for the respecti
ve indicators ls <-a lcul;" -xi 11nd rounded orr to 
next ln·1eger. 

The resultlngaurtax to the 1asic indemnity in Its 
pecuntMy fet'm ·n K~s Is the sum of surtaxes cal
culated according to both indicators, I. e. BOO 
a·nd suspended sol1ds. 
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Aooendix N 
App~ndix to the state decree No. 40/19.69/XI. 25. /, 
· Peoples' RepubJ.i~ of HUQg~ry· 

Sorts and limits of harmful pollution ana "the amount of the charge 

I. 
Polluting Matters 

limit amount of charge
No. Sort of Pollution 

mg/1 Ft/kg 

1. 
2. 

3. 
4. 

s. 
6. 
7. 
8. 

9. 
10. 
n. 
12. 
13. 

14. 
15. 
16. 
17. 

18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30 
31 

COD /K Cr o /
2 2 7

Oils and fats /by organic solvent 
extract 

pH value * 
Dissolved matter natural 

technological· 
Sodiuw ** 
Phenolic compounds 
Solid substances 
Tar 
Ammonium ions 
Iron 

· Manga,nese 
Surfactants /anionic J 
PO

4 
*** . 

NO *** 
3 

Sulphide /S / 

Chlorine /free / 

Fluoride 


75 

10 

under 6. 5 - over 8. 5 
2000 
2000 

45 equivalent % 
3 

1000 
2. 5 

30 
5 
2. 5 
5 
4 

20 
5 
2 

10 

1. 
20. 

5. 
0.10 
1. 
2. 

50. 
0.50 

120. 
1. 
5. 

20 . 
60. -· 
5. 

1. - . 
100. 
50. 
50. 

*converted to adequate amount of NaOH or HCl 

**The overstepped amount of 45 equivalent "lo in kg 

** * Tl!ose compor.ents are to be taken into account in 
catchment areas of lakes and reservoirs. 

Cyanide /free / *... 
Cyanide /total / * ... 
Copper 
Lead 
Chromium /hexavalent / 
Chromium /trivalent f 
Arsenic 
Cadmium 
Mercury 
Nickel 
Silver 
Zinc 
Tin 
Radioactivity 

* 

II. 
Toxic Matters 

o. 2 5000. 
10 50.
25 50.
10 100. 
10 100. 
50 5. 

5 200. 
10 100. 
2 500.
2 500.
0.1 1000. 
5 100. 
1 1000. 

individually laid down 

Free Cyanide distilled out of a medium 7 pH 

** Total Cyanide distilled out of a medium 2 pH 
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EPA PARKING SURCHARGE PROPOSAL: MASSACHUSETTSa 


<h> Regulation for parking s:ircharge. 
Cl) For purposes of this paragraph, "oft'
street JY.1rking space" means an:: Rrea or 
space below. abo\'e. or at grolL"'ld le1·e1, 
open or enclosed. which is used for paric
!ng one light-duty Yehicle at any gh·en 
time. 

<2> A surcharge of SS.00 per day vehi
cle in the Boston Intrastllte Region. a."ld 
of $4.l'O pe:- day per vehicle in the In
terst:tte Re:;ion. sh:ill be applied under 
conditlo:is ns pro\·ided in p:?.ragra;:ih 
Ch> <4 l er this section to a:\y co??tract. or 
dther a i reement among private parties 
v.·hereby parking a motor Yehic~e in an 
o'.'!-strect parkini; !';'ace i5 pem:itted by 
any person in exch~ n:;e for a co:!Siden
tlon. Such su:c!t:ir~e ~h:>.ol be col!C'ctt'd 
by the person pro,·idin~ the pe:-:nission 
to park and l>:tid to EPA. or any a gency 
appro'.'ed by EPA. on a periodic basis :is 
EPA or the agency appro·;ed by It sh:ill 
specify. EPA. or the agency app:-oYed by 
EPA, shall de-duct l'Uch fund-; as ne<-<>s
sary to properly admlni!'ter and rnfol"C'e 
the surcharge, and shall transfer the 

remainder to the CommonV>ealth of 
Massachusttt.s. 

<31 A su:charge of $5.00 per day per 
\'ehlcle 1n t.'le Bo~t~n I.ctrastate Region, 
and o! U .00 per day per Yehide in the 
Interstate Region. shall be le\ied, under 
con~tions as pronded ID paragraph <h> 
<4> o! this section. for the use of any 
oft'-st:eet parking space 1n an..v public 
parking fac:lity owned, o;ierated. or con
trolled by :he Commonwealth of Massa
chusetts or the City of Bosto::1. or any 
agenc;, dei:artme:it, or commission o! 
either. Such surclurge s."l:>.11 be collected 
by the Com::non~e::ilth of 11.!:\ss:ichusetts 
or the City o! Bost.On or \helr cesign.ated 
agents. and such p:-oceeds shall after de
duction o! funds necessarv to ad.minister 
and enforce the collection ·of the sur
charge, be ut.ilized to fund mass transit 
facilities and sen;ce improvements. 

<4> The surcharge p:-o\'ided !or in 
paragraphs 1h) <2' and (3) of this sec
tion. $hall be appl!cable, begir.ning De
cember 1. 1974. to all pa:k.ing at Logan 
Intertl3tloru!.l Airport betl'l'een t."le hours 
o! 6 a.m. and 10 p.m.: to all Pll!'king ar
rangements rnth1n the Boston core area, 
as defined in parai;raph tb> of this sec
tion wherein the motor t'ehicle is deliv
ered for puking during the hours of 
6 a..m. to 1 O a.m.: and in the area bounded 
by the Connecticut River. Lyman Stre.!t. 
Yaple Stree!, Washington Street. and 
Summer Avenue in the Interstate Region 
between 6 a.m. ·and 6 p.m. on a day other 
than Saturday, Sunday, or a legal boll 
da:v. 

a38 Fed. Reg. 17697 (July 2, 1973). 

<5> Each owner or operator, whether a 
private person or a goverr.mental entity, 
o! an olf-street pari>.ing facility located 
within the Boston Core Area, as defined 
L"l paragraph Cb) of this section. at 
Logan Interr:.'ltional Airport, or within 
the Springfield down tovm area as defined 
in paragraph Ch l <4 > of this section shall. 
by October 1, 1973. report to the Admin
istrator the number of p:irking spaces 
in each such facility under his O'ITT'lership 
or control. 

<6> Each o~mer or operator of a park
ing facility subject to tc!s pa:-agraph 
shall st:.bmit an accounting of the num~ 
ber of parkir:g spaces used during the 
hours the surcharge is in eft'ect and the 
funds collected. This accO'l!.'lting ~hall be 
~ade o:i a q1.:arterls basis. in sucn man
ner and form :is the Admi:Ustrator may 
subsequently pro\·idi! for by re;;ulatlon 
p:ibllshed in the F'DERAL RECISrtR. 

<7> Toe fai:ure of any person to com
Pi>· \lith any p:o\·isicn of t!-..!s paragraph
sr.all re:ider s:.:ch pc:son iu \'ioh:fon of 
a requi:'t:?mer.t of a::i app!'.:able imple
n:entation pla::i. and subject to e??force
ment a.:tion i;.nder section 113 of the 
Cl;:-an A!.r Act. 
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APPENDIX P 

EPA PARKING SURCHARGE PROPOSAL: TEXASa 

No employer may cb&rge employees
tra•;ellng to work by ~·o-person C9JPQOls 
more Ulan hAlf the parltlnc rate specll\ed
for non-carpool vehicles by this table. 
carpools of three or more shall be al
lov;ed to park free of charge. and shall 
be allotted Ule spaces cl05est. to Ule ~ 

Section 52.2297 of Title 40 of the Code plo:yment facility. Any net revenues de
of Federal RegUlatlona <set forth at 38 rived from this surcharge program by an 
PR 30650> would be amenQ.ed to read as employer sh.all be used to subsidize h1S 
follows: employee's use of mass transit. 

Cd> Each employer subject to a.nI 52.2297 Emplo1en pro' fr-ion for mass obligation under paragraph <c> of thiStransit priority irn:enth·e!!-. section. shall on the first date such a.n 
<a> Definitions: obligation becomes effective. also: 
( 1 > For the purposes of this section <l> Instltute a progTam of reimburs


"carpool" means a vehicle contal.n1Ilg two ing employees !or their expenses of 

or more persons. utili.Zini; mass transit. However. such re


<2> "Commercial parking rate'' means imbursements need not exceed $200 per
the average daily rate charged by the year per emplayee.
three operators of commercial parking <2> Take all reasonable steps to en
facilities containing 100 or more com courage employee; to commute to work 
mercial parking spaces which are closest by subscription charter bus and similar 
in location to any employee parking space privately owned mass transit facilities. 
affected by this regulation. Ce> Each employer subject to an 

<3> "Employer" means ars person or obligation under paragraph <c> or this 
entity that employs lOQO or more persons. se<:t.ion shall. at least three months prtor

«U "Employee parking space" means to the effective date of any such obliga
any parking space resen•ed or provided tion. submit to the Administrator "' de
by an employer for the use of his em tailed compliance schedule setting forth 
ployees. the steps it 'll:ill take to meet thooe re-' 

<b> This section is applicable in the quirements. The compliance schedule 
Houston-Galveston. Dallas-Fort Worth. shall include a procedure for checkinO' 
and San Antonio Intrasta~ Regions {the vehicles to see whether or not they ar; 
''Regions">. carpool vehicles, a proc.edure for col

<c> Ea.ch emploj:er in the Regions v:ho lecting the fees required to be collected 
maintains more than 700 employee park hereunder, for disbursing any sums to in
ing spaces shall. conunencing on the date dividual employees in compensation for 
listed, charge no less than the following their use of mass transit and for ensur
specified daily rate for the use of any ing that such disbursements a.re used 
such employee parking space by em only for that purpose. It sh.all specify the 
ployees driving to work and not traveling steps that will be taken to determine the 
in carpools: commercial parking rate for each 

Daily rate aJiected employment center and to encommercial rate 
courage use of such private transit. faciliEtrectlve de.te: (CR) plU$ 


.July 1, 197-l------ - - - $1.00 
 ties as charter buses . 

.July l, 1978---------CR plw $2.00 
 (FR Do<:.73- 2.3188 FUed 1H>-T.i;8:45 am}
.July 1, 1975---------CR plus $2.50 

a38 Fed. Reg. 30651 (November 6, 1973). 
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by states is discussed. The charges imposed by several European countries are 
described and distinguished from disincentives. The history of some previous proposal s 
for federal di si ncentives is reviewed and suggestions for additional disincent i ves 
which might be feasible are offered . 
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