
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
Washington, D.C. 20460 

OFFICE OFOCT 2 4 2017 
GENERAL COUNSEL 

MEMORANDUM 

SUBJECT: 	 Impartiality Determination to Participate in Specific Party Matters Involving the 
State of New York, Including the New York State Assembly 

FROM: 	 Kevin S. Minoli V 5--e___ 
Designated Agency Ethics oht~fiif~d 

Acting General Counsel 


TO: 	 Peter D. Lopez 
Regional Administrator 
Region II 

On October 10, 20 17, l issued an impartiality determination authorizing you to participate 
in particular matters that affect the State ofNew York. This determination allowed you to 
interact with the State ofNew York, except for the New York State Assembly as an entity. This 
authorization is attached and hereby incorporated by reference. 

You recently asked the Office of General Counsel/Ethics (OGC/Ethics) whether this 
determination limits you from interacting with members of the New York State Assembly as the 
elected representatives of their districts or from interacting with chairpersons ofNew York State 
Assembly Committees. Based on your October 10, 2017 conversation with OGC/Ethics and 
upon further consideration of your need to freely interact with the Assembly's elected 
representatives and legislative committees, I am rescinding the limitation related to the New 
York State Assembly. Therefore, you are now authorized to interact with the State ofNew York, 
including the New York State Assembly, its elected members, and Committee chairpersons. 

All other portions of the October 10, 2017 impartiality determination are still in effect for 
the remainder of your cooling offperiod. If you have any questions regarding this 
determination, please contact Justina Fugh at fugh.justina@epa.gov or (202) 564-1786. 

cc: 	 Catherine McCabe, Deputy Regional Administrator, Region II 
Eric Schaaf, Regional Counsel, Region II 
Mitchell Cohen, Regional Ethics Counsel, Region n 
Eduardo J. Gonzalez, Regional Ethics Counsel, Region II 
Justina Fugh, Senior Counsel for Ethics 
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OCT 1 0 2017 OFFICE OF 
GENERAL COUNSEL 

MEMORANDUM 

SUBJECT: 	 Impartiality Determination to Participate in Certain Speci fic Party Matters 
Involving tht! State of Ne,.., York 

f"ROM: 	 Kevin S. Minoli 
Designated Agency Eth.ics Offic ial and 
Acting General Counsel 

TO: 	 Peter D. Lopez 
Regional Administrator - l)csigncc 
Region II 

In anticipa tion or being appointed as the Regional Administrator for the United States 
Environmental Protection Agency (EPA) Region II. you sought permission to participate in 
speci fic party matters involving the State of New York . Within the last year. prior to bi.:ing 
uppointcd to thi s position. you served as an elected member of the New York State Assembly. 

Under President Trump·s Ethics Pledge. political appointees are prohibited from 
participating in specific party matters in which their fonner employer or fom1er client is a party. 
I lowevt!r. state government is excluded under the definition of··former employer. ··1 Therefore. 
the e thi cs Pledge does not apply to your State of New York employment. 

rcdcral ethics rul es do not contain a similar exclusion for state governments, and those 
ruks do apply to your employment with the State of New York. In particular. l understand that 
you ha,c a defined benefit plan with the State of New York . As such. you have a financial 
c.:onOict of interest pursuant to I 8 U.S.C. ~ 208. Under this criminal statute. you cannot 
participate personally and substantially in any panicular matter that will affect the Statc·s ability 
or wi llingness to honor its contractual obligations wi th respect to your state n:tirement interests. 
In the Agency" s experience. it is unlikely that you as the Regional Administrator wi ll be in any 
position lo affect the State·s ability or willingness to pay these benefits to its rctirel.!s. I do not 
L'xpect. then. that 18 lJ.S.C. § 208 wi ll prohibit you from carrying out your official EPA du ties. 
Should you encounter a situation that could misc such a concern at any point in your EPA tenure. 

1 Sec Exec. Order I3770. Scclion 2(j). which provides 1ha1 ··• former employer· docs 11 0 1 include ... Silt!~ or loca l 
govcmme111." 



please contact our oflice for additional guidance. 

However. what remains is an impartiality concern. The applicable ethics rules are set 
forth in the Standards of Ethical Conduct for Employees of the Executive Branch, 5 C.F.R. Part 
2635. specifical ly Subpart I::. "'Impartiality in Perfom1ing Official Outy:· Upon assuming the 
position of Regional Administrator. you wil l have a --covered relationship .. with the State of New 
York pursua111 to 5 C. f. .R. § 2635.502(b)(l)(iv). For one year from the time you resigned from 
the New York State Assembly. absent an impartiality determination from me. you cannot 
participate in any spcci tic party matter in which the Stale of New York is a party or represents a 
party if that matter is likely to have a direct and predictable effect upon the State or if the 
circumstance!"- would cause a reasonable person with knowledge of the relevant facts 10 question 
your impartiality. See S C .F.R. 92635.502(a). 

Federal ethics regulations pennit federal employees to participate in matters that might 
raise impartiality concerns when the interest of the federal government in the employee's 
pa11ic.:ipation outweighs concern over the questioning of the .. integrity of the agency"s programs 
Hnd operations:· 5 C.F.R. § 2635.502(d). ·n,e factors that the Agc::ncy takes into consideration 
.ire: 

(I) the nature of the relationship involved; 
(2) the effect that resolution of the matter will have upon the financial interest of the 

person affected in the relationship: 
(3) the nature and importance of the employee's role in the n1c1uer. including the extent to 

which the employee is calkd upon to exercise discretion in the matter: 
(4) the sensitivity of the matter; 
(5 ) tht: difficulty of reassigning the matter to another employee: and 
(6) adjustments that may be made in the employce·s duties that would reduce or eliminate 

the likelihood thal a reasonable person would question the cmployee·s impartiality. 

As Regional Administrator, you are the leader of your Region and part of the /\gcncy·s 
politil:,11 team. You wi ll he asked to participate in discussions and meetings related to particular 
mailers that affoct New York. Because I conclude that the interest of the United States 
Go"crnmcnt in your participation outweighs any coneems about your impartiality. I am 
authorizing you to participate as Regional Administrator in particular matters that involve the 
State of New York. but not for any interactions involving the New York State Assembly as an 
entity. In making this determination. I have taken the fo llowing factors into consideration: 

Nature of the relationship involved .. Since 2007, you served as an elected member of the New 
York State Assembly (the lower house of the New York State Legislature) representing a seven 
county region. Although you were s member on the New York Assembly Comminec on 
Environmental Conservation and subsequently involved with statt: environmental issues. your 
prior cmploymcnt was as an elected official. rather than wi th the state environmental agency. 
States share n:sponsibility with EPA in protecting human health and the environment. Wilh 

2 




respect 10 many of our statutes. EPA has directly delegated states with regulatory and 
enfo rcement authority. ln fact. EPA. through its regions. works closely and directl y with states 
on a continuing and frcqut:nt basis. 

Effect of the matter upon vour financial interest - I have concluded that there is only a remote 
possibility Lhat any of EPA ·s actions will affect the State·s ability or willingness to honor its 
contractual obligations to pay benefits to its retirees. Your actions as the Regional Administrator 
will not affect any pay-outs you may receive from your retirement plan. 

Nature and importan,e of the employee ·s roh: - As the leader of Region 11. New York is a 
substanti al area of responsibility for you since the Region covers lwo states. one commonwcahh 
and one territory. ln your role as Regional Administrator. you are expected to communicate 
freely with stales, including New York. 

Sensitivity of the mailer - We anticipate that there wi ll be spcci fie party mailers in which you 
may be asked to participate. induding ones that merit your participation and raise nationally 
significant issues. 

l)inicuhy of reassigning the matter to another employee - Your participation in nationally 
significant issuts and critical issues facing Region ll will be of importance to the Administrator. 

While we have issued you this detennination lo interact with the State of New York. 
except fo r the New York State Assembly. please note thal you may wish to make adjustments lO 

your duties to not parti cipate in a particular matter that involves New York. Nothing in this 
impaniali ty detcm1ination should pn.:c.:lude you from choosing to recuse yo urself, although you 
an.: udviscd tu conft:r with your R~gional Counsel should such a circumstance arise. You should 
also consult with ethics oflicials if you have any questions about potential maucrs involving the 
New York State Assembly as an entity. 

This authorization wi ll remain in effect for the remainder of your cooling off period. 
Arter one )'ear from the date of your resignation from the New York State Assembly. you will no 
longer have a covered relationship with the State of New York under the impartiali ty standards 
and will no longer require this detem1ination. 

Ir you have any questions regarding this detcnnination. or if a situation arises in which 

you need advice or clarificat ion. please contact Justina Fugh at fugh.justina@1::pa.gov or (202) 

564-1786. 


cc: 	 Catherine McCabe. Deputy Regional Administrntor. Region I I 

Eric Schaaf. Regional Counsel. Region II 

Mitchell Cohen. Regional Ethics Counsel. Region 11 

Eduardo J. Gonzalez. Regional Ethics Counsel. Rl!gion ll 

Justina Fugh. Senior Counsel for Ethics 
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