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I. INTRODUCTION 

The Agency has developed a framework to manage and use special accounts to facilitate 
site clean-up. Regions are encouraged to create and use special accounts as an incentive to 
secure private party cleanups and to fund EPA-lead response actions. Special account funds may 
also be used, where appropriate, to assist response actions performed by a State or other Federal 
Agencies. 

There are several EPA documents that address different aspects of the special account 
program. This memorandum highlights several of these guidances, and provides additional 
guidance on a number of issues. This memorandum addresses: 

• when to establish a special account; 
• types of funds that can be deposited in a special account; 
• activities that may be funded through a special account; 
• timing for use of special account funds; and 
•	 considerations for disbursements to potentially responsible parties (PRPs), States 

and other Federal Agencies. 

This memorandum should be read in conjunction with prior guidance, as it supplements 
but does not supersede prior guidance. Where a topic is more fully discussed in other guidance, 
citation to that document is provided. See Attachment 1 for a list of the major events, policies 
and guidance that address special accounts issues. 

II. BACKGROUND 

Section 122(b)(3) of the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA) authorizes EPA to retain and use funds received in settlement to 
address CERCLA response actions contemplated in a settlement agreement. The statutory 
provision provides that: 

“If, as part of any agreement, the President will be carrying out any action and the 
parties will be paying amounts to the President, the President may, 
notwithstanding any other provision of law, retain and use such amounts for 
purposes of carrying out the agreement.” 

42 U.S.C. §9622(b)(3)(Retention of Funds). EPA retains these funds in site-specific accounts, 
called “special accounts,” which are subaccounts within the EPA Hazardous Substance 
Superfund (Trust Fund). 
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III. ESTABLISHING SPECIAL ACCOUNTS 

A. Special Accounts Require an Agreement 

In accordance with Section 122(b)(3) of CERCLA, the Agency may establish a special 
account when EPA receives funds pursuant to an “agreement” with a PRP. Agreements that 
require a settling PRP to pay an amount to the Agency are usually in the form of an 
administrative order on consent (AOC) or consent decree (CD). In addition, funds the Agency 
receives from parties that enter into a prospective purchaser agreement, or that comply with a 
court-approved bankruptcy plan, may be deposited into a special account. 

Funds may be deposited in a special account regardless of whether the settling party is 
performing the work. Typically, agreements under which the Agency receives funds that are 
deposited in a special account are with parties that are unable or unwilling to perform the 
response action (e.g., de minimis, ability to pay, or bankruptcy). These funds are then used by 
the Agency to assist in the financing of the cleanup. In addition, parties which are performing a 
response action under an AOC or CD make payments to the Agency to address past or future 
response actions. These payments should also be considered for deposit into a special account. 

Funds should not be placed in a special account unless there is an agreement between the 
Agency and the PRP. Examples where funds should not be placed in a special account include: 
payments made in response to a demand letter, payments of EPA oversight costs for work 
performed under a unilateral order, or funds received pursuant to a court-ordered judgment.1  In 
these situations the funds are not being received pursuant to an agreement. 

B. Special Accounts Require Potential Future Work 

The Agency will consider depositing amounts in a special account when, at the time of 
the agreement or at the time the payment under the agreement is made, there is “future work” at 
a site. For purposes of this guidance future work is where: 

•	 CERCLA response actions (e.g., additional operable units) remain to be 
performed; or 

• costs remain to be incurred (e.g., oversight costs, 5-year review) at a site. 

If there is no future work at a site, amounts received by the Agency should not be placed in a 
special account. Instead, funds received should be deposited in the Trust Fund. 

1  In contrast, funds received pursuant to a judicially-approved settlement may be placed in a 
special account. 
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C. Depositing Payments Into a Special Account 

There are different types of payments that may be deposited by the Agency in a special 
account.2  Some payments address a PRP’s liability for “past response costs.” Other payments 
address a PRP’s liability for “future response costs.” Payments for either past response costs or 
future response costs may be deposited in a special account.3 

Solely for financial recording and reporting purposes, the Agency differentiates between 
payments for past response costs and future response costs. OCFO classifies payments made by 
a PRP to address its liability for EPA past response costs as a “cost recovery.” OCFO refers to 
payments made by a PRP to address liability before the work is performed as a “cashout.”4 

OCFO recently issued new procedures for financial management and accounting of these funds.5 

D. Settlement Language for Depositing Funds into a Special Account 

Section 122(b)(3) of CERCLA provides the Agency with the discretion to establish and 
use a special account. OSRE has developed model language (which is appropriate for all types 
of agreements) to address the establishment and use of a special account. This language 
provides: 

“The total amount to be paid by Settling [Defendants or Parties] shall be 
deposited in the [Site Name] Special Account within the EPA Hazardous 
Substance Superfund to be retained and used to conduct or finance response 
actions at or in connection with the Site, or to be transferred by EPA to the 
Hazardous Substance Superfund.” 

While use of language providing for a special account is the preferred approach, there are 
CERCLA settlements that are silent on the use of a special account. These settlements generally 
state that the payments made to the Agency to address past or future response costs will be 
deposited in the Trust Fund. If there is potential future work at these sites, EPA may deposit 
any new payments received (regardless of whether they are payments for past or future response 
costs) into a special account for that site. No amendment of the agreement is necessary for EPA 

2 See “Placement of Proceeds from CERCLA Settlements in Special Accounts” (January 2000), 
issued by OSRE (Deposit Guidance). 

3 There also may be situations where a settlement also provides for other payments, such as 
payments for “interim response costs.” These payments may also be deposited in a special account. 

4 The financial definition of “cashout” is different from the use of "cashout" in the settlement 
context. 

5 “Superfund Special Account Guidance” (July 2002), issued by OCFO. 
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to deposit funds in a special account. However, to facilitate coordination among regional 
program, counsel, and financial offices, the Division Director of the regional program office 
should, in consultation with legal and financial staff, send a memorandum to the Director, OSRE 
and the Comptroller, OCFO informing them of the intent to establish a special account and 
indicating: 1) the potential future work at the site that may be funded by the special account; and 
2) the amount of the funds that the Region expects to deposit in the special account. 

E. Oversight Payments 

When the Agency enters into a settlement with a PRP for the performance of work, the 
PRP often will also agree to make a payment to address both past response costs and future 
response costs. The agreement usually defines past response costs as those incurred before a 
certain date, and future response costs as those that will be incurred after a specified date. EPA 
costs of overseeing (including the costs of an EPA contractor) the PRP’s implementation of the 
work are usually included in the definition of future response costs.6  As such, when a PRP 
reimburses EPA for oversight costs, the PRP is paying a future response cost. 

It is common practice for the Agency to use 
appropriated Trust Fund money to pay for the oversight of a 
PRP activity, bill the PRP periodically for payment, and then 
deposit the future cost response funds collected from the PRPs 
into the Trust Fund.7  An alternative approach is to use the 
funds in a special account to pay Agency oversight costs. If 
there is an existing special account (usually from a prior 

Deposit oversight 
payments into the site-
specific special account 
and use these funds to pay 
for EPA’s oversight. 

settlement) with an adequate balance, the Region may draw down on the special account to fund 
the Agency’s oversight expenses. Similar to appropriated Trust Fund expenditures, the Agency 
would then bill the PRP in the next billing cycle, and deposit the reimbursement payment into 
the special account. This sequence (e.g., draw down, bill, deposit) should be repeated until the 
cleanup is complete. If there is no special account when EPA commences oversight, the Region 
can establish one when the Agency receives a future response cost payment (e.g., an oversight 
payment) or any other payment from the PRPs.8  The model language discussed above may be 

6 To the extent the decision in United States v. Rohm & Haas Co., 2 F.3d 1265 (3d Cir. 1993) 
may limit EPA's ability to recover oversight costs through litigation in states subject to the jurisdiction of 
the Third Circuit Court of Appeals, it should not be directly relevant to settlement situations covered by 
this guidance where the settling PRPs have agreed to pay such costs. 

7  Even though the payment section of the settlement usually describes the payment as being a 
future response cost, OCFO classifies the funds as a “cost recovery,” because the PRP’s oversight 
payment occurs after the Agency’s oversight costs are incurred. 

8  In considering whether to deposit oversight payments to establish a special account, the Agency 
should decide if the amounts being received (e.g., less than $25,000/year) are so minor that the costs of 
establishing and managing a special account outweigh the benefits to be realized. 
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used for the deposit and use of future response cost payments into a special account. 

The chief benefit of using special accounts to fund oversight is that no matter when the 
special account is established, once these funds are available to pay the Agency’s oversight 
costs, appropriated Trust Fund dollars are no longer needed for this activity. This allows the 
Agency to retain appropriated Trust Fund money for use at sites where there are no viable PRPs. 

Using a special account to fund oversight does not affect the legal obligations of the 
PRPs to make payments; they have agreed to reimburse the Agency for the incurrence of future 
response costs.9  The source of the funding (special account or appropriated Trust Fund money) 
does not affect the PRP’s obligation to pay for future response costs under the settlement. 

EPA can also negotiate with the PRPs to pre-pay oversight costs, placing the payments 
into a special account.10  For example, payments may be made for the estimated amount of 
oversight (based on Record of Decision cost information) or on a periodic basis (e.g., annually). 
If pre-payments are made annually, cost information from the prior year can be used to adjust the 
payment amount for the next year. To protect against potential cost overruns, the agreement may 
provide for payment above the prior year’s costs (e.g., 10%), and require the PRP to reimburse 
the Agency if there is a shortfall in a given year. PRPs that perform the response action and pre-
pay oversight costs may be eligible to receive a refund of any remaining oversight dollars at the 
conclusion of the response action.11 

IV. USE OF SPECIAL ACCOUNT FUNDS 

A. General Use of Special Account Funds 

Section 122(b)(3) provides that the Agency may retain and use such amounts (paid by the 
settling PRP) for purposes of carrying out the agreement. As discussed earlier, the Agency’s 
model language indicates that amounts in a special account shall be retained and used to 

9  When the payment is received from the PRP, Regions should record the payment as a “cost 
recovery” because the payment is being made to address oversight work that has already occurred. 

10  Pre-payment of oversight should be recorded as a “cashout,” and not a cost recovery, as the 
funds will be received in advance of the work to be performed. 

11 See “Update and Implementation of the Superfund Reform on Special Accounts” (February 7, 
1997), issued by OSRE and OCFO. As a general matter, the Agency does not return funds to a PRP who 
enters into a cashout settlement and receives a covenant not to sue, even if the actual costs at the site end 
up being less then anticipated. EPA may, however, return overpayments of pre-paid oversight costs 
because, in agreeing to perform work at the site (while assuming the risks that cost will be higher than 
anticipated) and pay oversight, the settling work party agrees to pay only the actual costs of the oversight. 
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conduct or finance response actions at or in connection with the Site.12 

components of the model language: 

•  use of the funds for a response action; and 
•  use at that site. 

This language allows the special account to be used for any CERCLA 
response action at the site. Section 101(25) of CERCLA defines 
“response” as “remove, removal, remedy, and remedial action, [and] 
all such terms (including the terms “removal” and “remedial action”) 
including enforcement activities related thereto.” Special account 
funds may be used for both intramural (e.g., salaries and benefits) and 
extramural (e.g., contract) expenses at a site.13 

There are two critical 

Special account use 
is determined by the 
agreement under 
which the funds 
were received. 

The model language provides the Agency with the flexibility to disburse funds from a 
special account to any party (other than the one that gave EPA the funds) performing the 
response action at that site. Thus, EPA may use the funds for Agency-lead response activities, 
and may provide special account funds to a PRP, State, or another Federal Agency for response 
activities.14 

Special account funds may be used for response actions even where other CERCLA 
authorities may limit the use of appropriated Trust Fund dollars. For example, Section 104 of 
CERCLA places limits on the use of appropriated Trust Fund dollars (i.e., cost caps for a 
removal action) or requires state assurances (e.g., state cost share and performance of operation 
and maintenance). Section 122(b)(3) of CERCLA places no such limitations on the use of 
special account funds. However, special account funds may be used only for CERCLA-
authorized response actions that are consistent with the agreement under which the funds were 
received. 

If a settlement resolves the liability of parties at more than one site and the settlors want 
their payments to be available at each site, the settlement should contain a clear allocation of the 
funds among the different sites. In that situation, the Agency would establish a separate special 
account for each site because special account funds should not be transferred from one site to 

12  Even where the settlement is silent on the establishment and use of the special account, the 
purpose of most settlements is to provide funds for the cleanup of a site. In these situations, the Agency 
expects to use the funds consistent with the Agency model language (i.e., to conduct or finance response 
actions at or in connection with the site). 

13 See “Chapter 15 - Financial Management of Special Accounts”(May 2001), issued by the 
Office of the Comptroller, OCFO. 

14 See Sections IV. C.,D., and E. for guidance concerning disbursement to PRPs, States, or Other 
Federal Agencies. 
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another. However, special account funds may be used for any operable unit or subsite of one 
site, unless otherwise provided in the settlement agreement. Limiting the use of funds to a 
particular activity may be short-sighted, however, as later site developments may result in the 
Agency’s need to use those funds for other activities at the site. 

B. Timing for Use of Special Account Funds 

On September 28, 2001, OSRE and OERR issued “Special Accounts: Guidance on Key 
Decision Points in Using Special Account Funds” (Timing and Use Guidance). This guidance 
describes the general hierarchy for use of special account funds. As a general matter, absent an 
emergency situation, special account funds should not be used to fund EPA response work until 
EPA has exhausted efforts to reach a settlement with PRPs for the performance of work. The 
availability of special account funds can serve as a significant incentive for PRPs to enter into 
settlements for the performance of work. Once EPA has exhausted efforts to negotiate a 
settlement involving special account funds, EPA can begin to spend the special account funds to 
perform a response action in lieu of using appropriated Trust Fund dollars for that activity. 

If there are no future EPA expenditures contemplated at a site, the regions should then 
consider applying the special account funds toward unreimbursed EPA expenditures at a site. 
This process is considered by OCFO as a “reclassification” of funds.15  The remaining use of 
special account funds is to replenish the Trust Fund. EPA generally will transfer funds from the 
special account to the Trust Fund at the point in the process when there are no longer 
unaddressed risks and unreimbursed Agency costs at a site. 

Decisions regarding the best and most appropriate use of special account funds are made 
throughout the response cycle at a site. As site conditions change (e.g., need for an emergency 
removal), or if the circumstances of the PRP change (e.g., insolvency), so may the priority for 
use of the special account funds. The Agency should routinely evaluate the use of special 
account funds. 

C. Disbursing Special Account Funds to a PRP 

In November 1998 OSRE issued the “Interim Final 
Guidance on Disbursement of Funds from EPA Special 
Accounts to CERCLA Potentially Responsible Parties” (PRP 
Disbursement Guidance), which discusses the circumstances 
under which a PRP may receive special account funds. It is 
Agency policy to provide disbursements of special account 

PRPs are eligible to receive 
funds from a special 
account only if they enter 
into a settlement. 

funds to a PRP only when the PRP agrees to conduct a response action as part of a settlement 
agreement. Special account funds should not be disbursed to a PRP performing the response 

15 See  “Superfund Special Account Guidance” (OCFO)(July 2002)(Attachment 4), for the 
proper steps to undertake the reclassification process. 
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action under a unilateral administrative order. Prior Written Approval (PWA) from 
Headquarters (OSRE/Regional Support Division) is required before making an offer or providing 
settlement language for disbursement of funds from a special account to a PRP.16 

There are the different components of a disbursement offer: the timing for making the 
offer; the amount, if any, for disbursement; and the appropriate disbursement settlement 
language. These components are discussed in greater detail in the following section. 

1. Special Notice Letter 

When issuing a Special Notice Letter to PRPs for a site where there is an established 
special account, the letter should state that a special account exists at the site, and that funds may 
be available if EPA and the PRPs enter into a settlement agreement.17  Because a number of 
settlement issues are unresolved at this stage in the negotiations, the letter should not be specific 
regarding amounts available for disbursement. The following language should be incorporated 
into the Special Notice Letter at sites with available special account funds: 

“Under Section 122(b)(3) of CERCLA, EPA has established a special account for 
this site from settlement proceeds previously received at this site. Special account 
funds may be used to conduct or finance response actions at a site. EPA anticipates 
there may be special account funds available for disbursement to the PRPs at the 
[insert site name] Superfund site if the parties can reach a settlement with EPA to 
perform response actions at the site. Special account funds will not be available to 
unilateral order recipients. The Agency may use the special account funds to 
reimburse past response costs incurred by the United States or to pay for other 
response activities at the site. The disbursement of special account proceeds is 
solely at the discretion of EPA. If EPA receives a good faith offer to perform the 
work, EPA will discuss, during the ensuing settlement negotiations, the actual 
amount of special account proceeds the Agency may make available to settling work 
parties.” 

Specific disbursement offers in the Special Notice Letter must receive prior written approval 
from Headquarters before the Special Notice Letter is issued. 

16 See “OSRE Prior Approvals, Concurrence, and Consultation Roles Chart” (July 2001). 

17  When EPA believes that negotiation with a PRP(s) to clean up a site may result in a settlement, 
the Agency issues a Special Notice Letter to the PRP(s). The Special Notice Letter typically includes 
information regarding why the Agency believes the party is a PRP, EPA’s plans for the cleanup, and 
invites the PRP(s) to make an offer to perform the work and pay remaining past or future EPA costs. See 
“Interim Guidance on Notice Letters, Negotiations, and Information Exchange” (October 1987). 
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2. Establishing the Amount Available For Disbursement to a PRP 

The Timing and Use Guidance and the PRP Disbursement Guidance discuss a number of 
competing uses for special account funds (e.g., settlement incentive, funding of an emergency 
response action, or other EPA-lead activities) that the Agency will consider before agreeing to 
disburse funds to a PRP. Additional factors to consider in determining the amount, if any, of 
special account funds to disburse to a PRP, follow. 

a. Retaining Funds for EPA Use 

When negotiating a settlement agreement with the PRPs for performance of a response 
action, there may be situations where the PRPs only agree to fund a particular activity (e.g., one 
operable unit), and do not agree to perform additional work beyond the scope of the response 
action, fund 5-year reviews, or perform future response actions at other operable units. In those 
situations, the Agency should retain an adequate amount of special account funds to fund these 
various activities, particularly if there are no other viable PRPs at the Site. 

b. Considering the PRPs Site Responsibility and Other Compensation 

Consistent with the Agency policy of “polluter pays” and principles of equity, the work 
PRPs should be contributing at least their share of response costs at a site. This means that in 
negotiating a settlement which provides for disbursement from a special account, EPA will need 
to consider: 

• the funds that the work PRPs receive from other PRPs; 
•	 consideration provided by EPA (e.g., orphan share compensation or other cost 

forgiveness); and 
• the work parties’ potential site share. 

Consideration of these factors ensures that the work PRPs will not receive an undue benefit by 
the receipt of special account funds (since providing special account funds contributes towards 
reducing the amount that the work PRPs actually pay at the site). Once EPA determines that the 
work parties are paying at least their potential site share without special account disbursement, 
the Agency can then quantify the amount of special account funds that could be made available 
for disbursement to those settling work PRPs. Attachment 2 provides an example of how the 
Agency might perform a disbursement analysis. 

It is important to note that the Agency’s consideration of the above factors is solely for 
purposes of considering a special account disbursement settlement proposal. Regions should 
emphasize to PRPs that consideration of a party’s site share as part of negotiations will have no 
legal effect on, or otherwise limit any positions the Agency may take in litigation. In addition, 
consideration of a party’s share in the disbursement analysis for settlement purposes does not 
prevent EPA from pursuing that same PRP in litigation for the reimbursement of all Agency 
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costs if settlement is not reached. 

3. Settlement Language for Disbursing Funds to a PRP 

The disbursement agreement with the work parties should be memorialized using the 
special account disbursement settlement language provided in the June 2001 “Revised Model 
RD/RA CD” (Model CD), issued by OSRE and the Department of Justice.18  As discussed 
earlier, all settlement language providing for disbursement to a PRP must be approved by 
Headquarters. All settlements providing for the disbursement of special account funds to a PRP 
should contain, at a minimum, provisions that address the following issues: 

•	 Creation of a Disbursement Special Account19  The disbursement amount negotiated 
with the PRPs should be reflected in the settlement.20  To ensure that the funds are 
available for disbursement to the PRPs (including interest earned on the disbursement 
amount) Regions should create a new special account - called a Disbursement Special 
Account.21 

•	 Disbursement Requests and Timing for Disbursements22  The settlement should provide 
that the PRPs may submit a request for disbursement only after EPA confirms that a work 
milestone required by the agreement has been met. Special account funds should not be 
disbursed to a PRP in excess of amounts the PRPs have actually spent on the response 
action covered by the settlement. 

•	 Cost Documentation and Certification23  Each request for disbursement by a PRP should 
include a “Cost Summary and Certification.” The cost information should include an 
accurate written cost summary that describes the necessary costs incurred and paid by the 
PRPs for the work covered by a particular submission (while excluding costs not eligible 

18 See Paragraphs 58-64 of the Model CD. 

19 See Paragraph 58 of the Model CD. 

20  After a settlement is effective, there may be situations in which the Agency wants to increase 
the amount of funds that will be made available to the work parties (e.g., additional funds received from a 
new settlement). In these situations, the work settlement should be modified to reflect the increase in 
funds, or the parties should execute a new settlement agreement. In either case, any increase in the 
amount to be disbursed will need Headquarters’ approval. 

21 See “Chapter 15- Financial Management of Special Accounts” (June 2001), issued by OCFO 
for procedures to establish a Disbursement Special Account. 

22 See Paragraph 59 and Paragraph 60.a. of the Model CD. 

23 See Paragraph 60.b. of the Model CD. 
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for disbursement). Submissions should be certified by the Chief Financial Officer of at 
least one of the PRPs or an Independent Certified Public Accountant. 

•	 Costs Excluded from Disbursement24  The settlement should provide that certain costs 
that the PRP incur should not be eligible for reimbursement from a special account For 
example, if the work parties make a payment (e.g., payment for past costs or stipulated 
penalty) under the Consent Decree they may not seek to have those costs reimbursed. 
PRPs should also not submit a disbursement request for work performed under a separate 
agreement or order. While the Agency may consider the prior work in establishing the 
amount to be reimbursed under the settlement, funds should be disbursed only for work 
performed under the current agreement. 

•	 Terminating and Recapturing Special Account Disbursements25  There are several ways 
a PRP can lose access to special account funds, including submittal of inadequate 
documentation supporting the request for disbursement or EPA takeover of the work.26 

Materially false, inaccurate or misleading submissions may also result in termination of 
disbursements. The Agency may also consider suspending payments if the PRP is in 
violation of other aspects of the settlement (e.g., pending penalty matter, non-payment of 
oversight bills, or other violation that does not result in work takeover) until the violation 
is resolved. Minor paperwork mistakes should not result in termination or suspension of 
disbursements. EPA should provide PRPs with an opportunity to rectify most 
deficiencies before terminating or suspending disbursement from a special account. If 
termination occurs and the reason relates to any previously disbursed funds (e.g., 
discovery of a materially false submission after disbursement), the settlement should 
provide that those previously disbursed funds will be returned to EPA. 

D. Disbursing Funds to a State27 

States are eligible to receive special account funds when they take a lead role at the site 
or provide support agency activities. EPA can provide the states with the special account funds 
through a cooperative agreement. A State is not required to provide a 10% cost share for that 
part of the remedial action funded through the special account, as the activity will be undertaken 
pursuant to EPA’s authority under Section 122(b)(3). Special account funds may be provided to 
a State for funding for any aspect of the CERCLA response action, including operation and 
maintenance (O&M), unless the terms of the agreement under which the funds were received 
limit EPA’s use of the PRP payments (funds may only be used consistent with the terms of the 

24 See Paragraph 61 of the Model CD.


25 See Paragraph 62 of the Model CD.


26 See Paragraph 95 of the Model CD for the work takeover provision.


27  This paragraph applies to situations where the State is a not a PRP. 
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agreement). Funds should be provided to the State only for the activities addressed by the 
settlement (e.g., PRPs provide funds for a specific operable unit and the State performs that 
activity). Remedial action or O&M activities not funded by the special account require the State 
to agree to pay its cost share, and provide financial or other assurances, as necessary.28 

Before agreeing to disburse special account funds to a State, several factors should be 
considered: 

•	 Settlement Agreement - The terms of the agreement indicate that the payment or use of 
the special account funds should be for that activity. 

•	 Funding Amount - The level of funding should be consistent with the amount received in 
recognition or anticipation of that activity.29 

•	 Site Conditions - If there are remaining risks at the site, the Region should retain 
adequate amounts in the special account to address those risks. 

•	 Status of Previous State Assurances - If a State is not currently meeting its state 
assurance obligations, that issue should be resolved before providing special account 
funds. 

Whenever EPA provides special account funds to a State, the State must agree to assure payment 
of the required cost share for appropriated Trust Fund monies it receives, as well as assure full 
performance of the O&M after the remedy is operational and functional if O&M is not fully 
funded through the settlement. The accounting, reporting and financial reconciliation 
requirements prescribed by 40 CFR Part 35, Subpart O apply to both the special account and 
Trust Fund monies the State receives under the cooperative agreement. 

E. Disbursing Funds to Other Federal Agencies30 

Other Federal Agencies may be eligible to receive special account funds when they are 
performing all or a part of the response action in lieu of EPA. “Chapter 15 - Financial 
Management of Special Accounts” (June 2001), issued by OCFO, indicates that if a Federal 
Agency agrees, via a Memorandum of Understanding, to perform response work using a special 
account, EPA may provide that agency with funds from the special account by entering into a 
site-specific Interagency Agreement. An example of this type of arrangement is where the 

28 See Section 104(c) of CERCLA. For example, if a remedial action will cost $5 M, and the 
special account provides $1.0 M towards the remedial action, the State will be required to assure payment 
of $400,000 or 10% of the remaining $4 M necessary to complete the remedial action and assure 
operation and maintenance of the remedy. 

29  For example, if EPA deposited $1.0 M in a special account, and $100,000 of that payment 
represents the amount paid by PRPs for O&M, then EPA should only provide up to $100,000 to the State 
for O&M (especially if the special account is needed to fund the remedial action). 

30 This paragraph applies to situations where the Federal Agency is a not a PRP. 
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Agency enters into an Interagency Agreement with the U.S. Army Corps of Engineers, under 
which EPA provides special account funds and the U.S. Army Corps of Engineers performs the 
response action. 

Special account funds may be provided to a Federal Agency to pay for any aspect of the 
CERCLA response action, including funds for O&M, provided that the settlement terms (under 
which the funds were received) allow the use of the PRP’s payments for that activity. Special 
account funds provided to a Federal Agency should be consistent with applicable statutory and 
regulatory provisions regarding transfers of funds from one Federal Agency to another Federal 
Agency. 

V. PURPOSE AND USE OF THIS DOCUMENT 

This Memorandum and any internal procedures adopted as a result of its implementation 
are intended exclusively as guidance for employees of the U.S. Environmental Protection 
Agency and create no substantive rights for any persons. 

If you have any questions concerning the establishment and use of special accounts 
please contact any of the OSRE Headquarters staff listed below for assistance. The same staff 
are available to assist when a Region is seeking prior written approval from OECA before 
offering to disburse funds to a PRP. 

Gary Worthman (Regions 3, 5, and 10)(202-564-4296)

Doug Dixon (Regions 4, 7 and 8)(202-564-4232)

Beth Tomasello (Regions 1 and 2)(202-564-8203)

Lisa Blum (Regions 6 and 9)(202-546-4283)


For questions related to the financial management of special accounts, please contact Vince 
Velez in OCFO, at 202-564-4972. 

cc:	 Earl Salo, Office of General Counsel 
Bruce Gelber, Department of Justice 
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September 2002 
Attachment 1 

Consolidated Guidance on the Establishment, Management and Use 
of CERCLA Special Accounts 

Chronological List of Special Account Events, Policies and Guidance 

!	 October 1986 - Congress enacts Section 122(b)(3) of the Superfund Amendments and 
Reauthorization Act of 1986 (Public Law 99-499), which amends the Comprehensive 
Environmental Response, Compensation, and Liability Act. The new provision is 
published in 42 U.S.C. §9622(b)(3), which provides the authority for EPA to establish 
special accounts. 

!	 October 1995 - The Agency announces, as part of its Superfund Administrative Reforms, 
the intention to encourage greater use of special accounts as a means to ensure that 
settlement funds would be used for response actions at a particular site. The Agency also 
seeks to ensure that interest earned on special accounts would be credited to those 
accounts, and be available for response actions. 

!	 June 1996 - EPA, the Office of Management and Budget, and the Department of the 
Treasury agree that the interest earned by a special account can be credited to that 
account and used to fund response actions at the site for which the special account was 
established. 

!	 October 1996 - The Office of the Chief Financial Officer (OCFO) issues “Requesting 
Reimbursable Authority for Superfund Special Accounts (Principal and Interest).” This 
memorandum outlines the process for Regions to request reimbursable authority for 
special account funds. Also included was the first report on special account balances 
(principal, interest, disbursements, unliquidated obligations, and available balance) 
compiled by the Cincinnati Finance Center (formerly known as the Cincinnati Financial 
Management Center). This report is updated quarterly each year. 

(www.intranet.epa.gov/ocfo/finservices/spec_accts/specaccts)(quarterly report) 

!	 May 1997 - The Office of Site Remediation Enforcement (OSRE) issues the “Special 
Account Implementation Notebook: A Reference Tool” (Notebook). The Notebook 
provides information implementing the special accounts reform, including a step-by-step 
process for establishing and disbursing funds from a special account. The Notebook was 
updated in May 2001. 
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! November 1998 - OSRE issues the“Interim Final Guidance on Disbursement of Funds 
from EPA Special Accounts to CERCLA Potentially Responsible Parties.” This 
guidance discusses when a potentially responsible party (PRP) may receive special 
account funds, the timing and amount of special account disbursements, special 

account disbursement priorities, the disbursement process, and 
disposition of special account funds after completion of the 
response action. 

(www.epa.gov/compliance/resources/policies/cleanup/superfund/disburs-spact-mwm.pdf) 

! January 2000 - OSRE issues the “Placement of Proceeds from CERCLA Settlements in 
Special Accounts.” This guidance clarifies that both payments for past response costs 
and payments for future response costs funds received by the Agency can be deposited 
into a special account.1 

(www.epa.gov/compliance/resources/policies/cleanup/superfund/disburs-spact-mwm.pdf) 

!	 June 2001 - OSRE and the United States Department of Justice issue the “Revised 
Model RD/RA Consent Decree.” This model includes language for deposit of funds into 
a special account (paragraphs 54 and 55 of the Model CD) and language for disbursement 
of special account funds to a PRP (paragraphs 58-64 of the Model CD).2  All other 
model settlement documents that provide for the receipt of funds have also been updated 
to include the model deposit language. 

!	 June 2001 - The Office of the Comptroller, OCFO issues “Chapter 15 - Financial 
Management of Special Accounts.” This document is part of EPA’s Resources 
Management Directives System (RMDS), 2550D, Financial Management of the 
Superfund Program, and sets forth the financial aspects associated with managing special 
accounts. 

(www:intranet.epa.gov/ocfo/policies/direct/2550d.htm) 

!	 September 2001 - OSRE and the Office of Emergency and Remedial Response (OERR) 
issue the “Special Accounts: Guidance on Key Decision Points in Using Special Account 
Funds.” This guidance provides a general framework for deciding when and how to use 
special account funds (e.g., as a settlement incentive or for performance of work). 

(www.epa.gov/compliance/resources/policies/cleanup/superfund/key-point-mem.pdf) 

1  This policy effectively superceded the “Interim Cashout Settlement Procedures,” (OSWER 
Directive #9832.22), which was issued in January 1992. 

2  The disbursement language was first issued in the May 2000 “Revised Model RD/RA Consent 
Decree.” The disbursement provisions were not changed in the 2001 revision. 
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!	 July 2002 - The Financial Management Division, OCFO issues the “Superfund Special 
Account Guidance.” This document provides additional accounting procedures for the 
recording and tracking of funds in a special account. 

(www.intranet.epa.gov/ocfo/policies/superfund/sfsamemo.pdf)(cover note) 
(www.intranet.epa.gov/ocfo/policies/superfund/saguide.pdf) 
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September 2002 
Attachment 2 

Consolidated Guidance on the Establishment, Management and Use 
of CERCLA Special Accounts 

An Example of How to Consider the Work PRPs Site Responsibility and Other Compensation 

Step One - EPA identifies all the costs at a site and the percentage of costs the work 
parties will expend at the site if they enter into the settlement. In considering the PRP 
expenditures, EPA should account for the amounts the work PRPs are receiving from other 
parties and the orphan share compensation or other compensation to be offered by EPA. 
Another component of this step is for EPA to perform an allocation analysis to determine the 
relative share of the work parties (as a group) at the site. 

Once the percentage of costs and potential share are identified, the two components can 
be matched to determine if the costs that the work PRPs will be paying equal at least their site 
share. An example of step one of the process follows: 

Example - Step One 

Estimated Cost of Response Action to 
be Performed by Work Parties 

$30 M 

EPA Past/Future Costs $  3 M 

Performing Parties’ Past Costs1 $ 2 M 

Total Site Costs $35 M 

Amount in Special Account $12 M (received from de minimis parties) 

Share Analysis EPA allocates the work parties a 50% share of site 
costs 

Non-de minimis PRP Cashout Funds $3 M will be provided directly to the work PRPs 

Orphan Share Compensation EPA determines the orphan share is 10%. The 
work parties are offered orphan share 
compensation equal to EPA past plus future costs 
($3M). 

1 Only PRP costs related to a response action at the site should be considered. PRP litigation 
expenses should not be considered as part of this analysis unless it relates to performance of the response 
action (e.g., obtaining access). 
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In this example, total site costs are $35 M, but the work parties will actually be spending $29 M: 

Response Action $30 M 
PRP Past Costs + $  2 M 
Funds Received From Non- De min Parties  - $  3 M 
Payment of EPA Past Costs  + $ 0 M 

$29 M 

This means that the work PRPs would actually be paying approximately 83% ($29 M of $35 M) 
of site costs. As EPA allocation analysis indicates a 50% site share, the work parties would be 
paying more than their allocated share at the site, and would be eligible to receive special 
account funds (step two). 

Step Two - Identify the estimated amount the work PRPs will be paying (using the 
amount derived in step one) and then compare that number to the allocated share percentage 
(now expressed as an amount). This analysis will identify the maximum amount of special 
account funds that may be offered to a work PRP in settlement. Continuing from the example 
above, the calculation is: 

Example - Step Two 

Amount work parties will spend	 $29 M ($30 M + $2 M already spent - $3 M to be 
received, + 0 payment for EPA past/future costs) 

Share analysis (expressed as a cost) $17.5 M (50% of $35 M site costs) 

Amount of special account funds $11.5 M ($29 M - $17.5 M) 
PRPs may be eligible to receive 

In this example, the work PRPs could be offered up to $11.5 M of the $12 M in the special 
account. EPA can offer less than $11.5 M if the Agency needs to retain more than $0.5 M from 
the special account to address remaining site risks or responsibilities (e.g., 5-year review). 
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