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Baton Rouge, LA 70802
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Ryan Zinke, Secretary
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Fountain Place 12th Floor, Suite 1200
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Dallas, TX 75202-2733

Re:

Return Receipt Requested
Wilbur Ross, Secretary

U.S. Department of Commerce
1401 Constitution Avenue, NW
Washington, DC 20230

Sixty-Day Notice of Intent to Sue: Violations of the Endangered Species Act

Regarding the Effects of the Agencies’ Approval and Promulgation of
Revised Dissolved Oxygen Criteria on Listed Species and Critical Habitat

Dear Secretary Brown, Mr. Pruitt, Ms. Idsal, Mr. Zinke and Mr. Ross:

We write to provide notice under Endangered Species Act (ESA) Section 11(g)(2)(A)(i), 16 U.S.C. §
1540(g)(2)(A)(i), that the Gulf Restoration Network, Little Tchefuncte River Association, Sierra Club Delta
Chapter, Louisiana Audubon Council, and the Louisiana Environmental Action Network (‘“Parties”) intend to
file a citizen suit pursuant to ESA section 11(g)(1)(A), 16 U.S.C. § 1540(g)(1)(A), against the U.S.
Environmental Protection Agency, Administrator Scott Pruitt and Regional Administrator Anne Idsal
(collectively, EPA) for violations of Section 7 of the ESA.
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Further, the parties intend to file a citizen suit against Louisiana Department of Environmental Quality
(LDEQ) and/or Secretary Chuck Carr Brown (collectively, LDEQ) for violations of Section 7 and Section 9 of
the ESA.

When, in 2015, the LDEQ promulgated WQO091, putting in place drastically lower dissolved oxygen
criteria applicable to thirty-one Louisiana inland rivers and streams, pursuant to Section 303(c) of the Clean
Water Act, it failed to insure, through consultation with the U.S. Fish and Wildlife Service (FWS) or the
National Marine Fisheries Service (NMFS) (collectively, “Services”), that its action was not likely to jeopardize
the continued existence of ESA-listed species, including the Atlantic sturgeon (Gulf subspecies) (hereinafter
“Atlantic sturgeon”) and the Alabama (inflated) heelsplitter mussel (hereinafter “Alabama heelsplitter”’), and
that the criteria would not likely result in the destruction or adverse modification of the Atlantic sturgeon’s
critical habitat.[1] These failures constitute violations of ESA section 7(a)(2).[2] Additionally, LDEQ is
issuing LPDES permits which allow pollutants to be discharged into streams based on the revised criteria.
These permits include, but are not limited to, LAG53000. The LDEQ’s issuance of permits allowing discharges
based on the revised criteria into subsegments where the Atlantic sturgeon and Alabama heelsplitter may occur
and which are listed as critical habitat for the Atlantic sturgeon constitutes a taking under the ESA Section 9.

Nor did the EPA consult with the Services before approving the criteria. To date, EPA has failed to
complete consultation on the effect of its approval on listed species. EPA, therefore, violated, and continues to
be in violation of, ESA Section 7. EPA is additionally in violation of Section 7 because it has failed to ensure
that its approval action is not likely to jeopardize the Alabama heelsplitter or Atlantic sturgeon or result in the
destruction or adverse modification of the Atlantic sturgeon’s critical habitat. Indeed, EPA’s approval in fact
jeopardizes the continued existence of the Atlantic sturgeon and the Alabama heelsplitter and results in the
adverse modification of Atlantic sturgeon critical habitat.

Factual Background

On December 20, 2015, the LDEQ published a rule—designated WQO091—lowering the dissolved
oxygen criteria from 5.0 mg/L to 2.3 mg/L for the months of March through November for thirty-one inland
streams north and west of Lakes Pontchartrain and Maurepas extending south and west to the Mississippi River
(“revised criteria”) (see map attached as Exhibit A). On June 3, 2016, EPA approved the criteria as
promulgated by LDEQ. Neither the EPA nor the LDEQ consulted with the FWS or the NMFS prior to
promulgating and approving the revised criteria. Neither agency evaluated the impacts of the revised criteria on
species listed under the Endangered Species Act, including the Atlantic sturgeon and the Alabama heelsplitter,
before promulgating and approving the criteria.

The Atlantic sturgeon and Alabama heelsplitter occur in many of the waterbody subsegments to which
the revised criteria apply, and the revised criteria apply to subsegments designated as critical habitat for the
Atlantic sturgeon. The LDEQ-EPA Memorandum of Understanding implementing the ESA attached as Exhibit
B includes the FWS’s listing of waterbody subsegments in Louisiana in which listed species are known to occur
and which are designated critical habitat for the Gulf sturgeon. FWS lists the Atlantic sturgeon as occurring in
many of the subsegments which are subject to the new dissolved oxygen criteria: 040302, 040305, 040401,
040402, 040502 (which is now 040506), 040503 (part of which is now 040507), 040505 (part of which is now
040508), 040601, 040604, 040702, 040801 (part of which is now 040807), 040802 (which is now 040808),
040901 and 040902 (part of which are now 040912 and 040913), 040904 (part of which is now 040914),
040905 (part of which is now included in 040915), and 040908 (part of which is now included in 040917).
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Exhibit B. The Alabama heelsplitter is known to occur in subsegment 040302, formerly “Amite River From LA
37 to Amite River Diversion Canal.” Though current subsegment 040302 is not one of the subsegments to
which the new criteria apply, the new criterion applies to newly-created subsegment 040306 (“Amite River-
From LMRAP Ecoregion boundary to Amite River Diversion Canal”), which contains part of what was
formerly designated as 040302.

Evidence indicates that the drastically lower dissolved oxygen criteria in thirty-one rivers in the eastern
Lower Mississippi River Alluvial Plains Ecoregion (“the Ecoregion”) will jeopardize and adversely affect the
Atlantic sturgeon, particularly the most susceptible stages of the Atlantic sturgeon’s life cycle — the larval and
Jjuvenile stages. According to the 2007 status review of the Atlantic sturgeon jointly produced by NMFS, FWS,
and USGS, “juvenile Atlantic sturgeon are less tolerant of summer-time hypoxia than juveniles of other
estuarine species,” and in order to mitigate unnecessary risk to such susceptible life stages, “most Atlantic states
impose work restrictions during sensitive time periods (spawning, migration, feeding) when anadromous fish,
[like the Atlantic sturgeon] are present.” February 23, 2007, Status Review of Atlantic Sturgeon at 34. Because
the revised DO criterion of 2.3 mg/L applies from March through November, it will apply in the freshwater
streams and designated critical habitats where the Atlantic sturgeon goes to spawn at the same time the sturgeon
spawns.

Further, the agencies’ promulgation and approval of the revised criteria harm the Atlantic sturgeon by
significantly modifying or degrading habitat in such a way as to actually kill or injure Atlantic sturgeon. Permits
for new and expanded discharges into the affected streams are based on the lower dissolved oxygen standard.
Thus, the Atlantic sturgeon’s sensitive life stages that occur in those very waters could, as a result, be faced with
“complete mortality.” Chesapeake Bay Guidance at 29 (finding that DO levels of 2.8 to 3.3 mg/L at 26 degrees
Celsius for a period of ten days resulted in complete mortality in three of four replicates). Further, the lowered
dissolved oxygen level impairs the Atlantic sturgeon’s behavior patterns of breeding, feeding, and sheltering.

The parties previously notified the EPA of their intent to sue under the ESA for failure to consult before
approving the revised criteria.[3] After receiving the notice letter, EPA initiated informal consultation on its
approval action with the FWS and completed a Biological Evaluation on October 5, 2017. EPA provided its
Biological Evaluation to the FWS on October 27, 2017. In its January 24, 2018, response, the FWS indicated
that it could not consult on the EPA approval action because it cannot consult on already-completed actions.
Exhibit C. It, nevertheless, told EPA: “We believe the Action may allow subsequent State actions that may
cause adverse effects to the Alabama heelsplitter within stream segment 040306 of the Amite River and to the
Atlantic sturgeon in multiple stream segments within the Lake Pontchartrain Basin.” The FWS copied LDEQ
with this information.

Upon information and belief, EPA has not promulgated dissolved oxygen criteria in the place of the
revised criteria to prevent jeopardy to the Atlantic sturgeon or Alabama heelsplitter or the destruction or adverse
modification of Atlantic sturgeon critical habitat at any time during its informal consultation process, and, upon
information and belief, has not done so to date. Likewise, on information and belief, LDEQ has taken no action
since promulgating the revised criteria to prevent jeopardy to the Atlantic sturgeon or Alabama heelsplitter or
the destruction or adverse modification of Atlantic sturgeon critical habitat. Instead, upon information and
belief, LDEQ is issuing permits allowing the discharge of pollutants into the affected streams based on the
revised criteria.
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Alleged Violations of the Endangered Species Act

The citizen suit provision of the Endangered Species Act provides that “any person may commence a
civil suit on his own behalf [ ] to enjoin any person, including the United States and any other governmental
instrumentality or agency (to the extent permitted by the eleventh amendment to the Constitution), who is
alleged to be in violation of any provision of this chapter or regulation issued under the authority thereof.”[4]

Section 7(a)(2) of the ESA requires that agencies “shall, in consultation with and with the assistance of
the Secretary, insure that any action authorized, funded, or carried out by such agency . . . is not likely to
jeopardize the continued existence of any endangered species or threatened species or result in the destruction
or adverse modification of [critical] habitat . . . .” [5] Further, Section 9 of the ESA provides “with respect to
any endangered species of fish or wildlife . . . it is unlawful for any person . . . to . . . [B] take any such species
with the United States . . . .” [6] Take means “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect” or any attempt to do the above actions. [7] Federal regulations further define harm, within the scope of
a taking, to mean “act which actually kills or injures wildlife. Such act may include significant habitat
modification or degradation where it actually kills or injures wildlife by significantly impairing essential
behavioral patterns, including breeding, feeding or sheltering.” [8§] One of the primary constituent elements of
the Atlantic sturgeon’s critical habitat is “oxygen content, and other chemical characteristics, necessary for
normal behavior, growth, and viability of all life stages . . . .”’[9]

The revised dissolved oxygen criteria are likely to jeopardize the Atlantic sturgeon and pose a particular
threat to the sensitive life stages of the Atlantic sturgeon. Atlantic sturgeon are especially sensitive to lowered
dissolved oxygen, and a dissolved oxygen level of 2.3 mg/L in the listed subsegments poses a direct threat to
the larval and juvenile stages of the Atlantic sturgeon as they are unable to survive and thrive in hypoxic
conditions. Further, because the revised dissolved oxygen criterion of 2.3 mg/L applies from March through
November, it will apply in the freshwater streams where the Atlantic sturgeon goes to spawn at the same time
that the sturgeon spawns.

Through its action approving the revised criteria, the EPA is in violation of section 7(a)(2) of the ESA
because it: 1) failed, and continues to fail, to complete consultation with the FWS prior to approving the revised
criteria; 2) failed, and continues to fail, to ensure that its approval action is not likely to jeopardize the continued
existence of the Alabama heelsplitter and the Atlantic sturgeon or result in the destruction or adverse
modification of the Atlantic sturgeon’s critical habitat; and 3) jeopardizes the continued existence of the Gulf
sturgeon and Alabama heelsplitter and results in the adverse modification of the Gulf sturgeon’s critical habitat.
EPA’s Biological Evaluation concluding that “the approval of Louisiana’s minimum DO criterion of 2.3 mg/L
is not likely to adversely affect (NLAA) the Atlantic sturgeon” or the Alabama heelsplitter is arbitrary and
capricious and inadequate to ensure that its approval action is not likely to jeopardize the continued existence of
the Alabama heelsplitter and the Atlantic sturgeon. As the FWS stated, the BE “did not evaluate how listed
species individuals and relevant physical and biological features of designated critical habitat are reasonably
certain to respond to exposure to water quality conditions as specified under the revised criteria . . . .” Exhibit C
at 2. Further, because EPA cannot complete consultation on its approval, EPA will remain in violation of the
Endangered Species Act unless and until it rescinds its approval, issues a disapproval, and promulgates a
criterion of 5.0 mg/1 (4.0 mg/L for estuarine waters).

Through its action promulgating the revised criteria, the LDEQ is in violation of Section 7(a)(2) of the
ESA because it: 1) failed, and continues to fail, to complete consultation with the FWS prior to promulgating
the revised criteria; 2) failed, and continues to fail, to ensure that its promulgation of the revised criteria is not
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likely to jeopardize the continued existence of the Alabama heelsplitter and the Atlantic sturgeon or result in the
destruction or adverse modification of the Atlantic sturgeon’s critical habitat; and 3) jeopardizes the continued
existence of the Gulf sturgeon and Alabama heelsplitter and results in the adverse modification of the Gulf
sturgeon’s critical habitat.

Further, the LDEQ’s issuance of permits allowing the discharge of pollutants, based on the revised
criteria, into the above-listed subsegments in which the Alabama heelsplitter and Atlantic sturgeon are likely to
occur, and subsegments which are listed as critical habitat for the Atlantic sturgeon constitutes a taking in
violation of Section 9 of the ESA. The LDEQ’s permitting actions harm the Atlantic sturgeon by significantly
modifying or degrading habitat in such a way as to actually kill or injure Atlantic sturgeon. The lowered
dissolved oxygen impairs essential behavioral patterns of the Atlantic sturgeon, including breeding, feeding, and
sheltering.

Persons Giving Notice

The full name, address, and telephone number of the parties providing this notice are as follows:

Gulf Restoration Network
P.O. Box 2245

New Orleans, Louisiana 70176
(504) 525-1528

Little Tchefuncte River Association
c/o Matthew Allen

13058 Major Lane

Folsom, LA 70437

(985) 867-1499

Louisiana Audubon Council
c/o Barry Kohl

1522 Lowerline Street

New Orleans, LA 70118
(504) 861-8465

Sierra Club, Delta Chapter
c/o Julie Rosenzweig

P.O. Box 52503

Lafayette, LA 70505
(337) 577-8494

Louisiana Environmental Action Network
P.O. Box 66323

Baton Rouge, LA 70896

(225) 928-1315
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Identification of Counsel

Lisa Jordan, La. Bar No. 20451
Tulane Environmental Law Clinic
6329 Freret Street
New Orleans, LA 70118
Phone: (504) 865-5789
Direct: (504) 314-2481
Fax: (504) 862-8721
Email: lwjordan@tulane.edu

Conclusion
If a lawsuit is necessary to resolve this matter, the Gulf Restoration Network, Little Tchefuncte River
Association, Sierra Club Delta Chapter, Louisiana Audubon Council, and the Louisiana Environmental Action

Network may seek declaratory and injunctive relief, as well as costs of litigation.

If you believe any of the contents of this letter to be in error, or otherwise wish to discuss the violations
alleged in this letter, please contact counsel for the citizen groups. Thank you.

Sincerely,

rleans, LA 70118
Tel. No. (504) 865-5789
Direct: (504) 314-2481
Fax No. (504) 862-8721

cc: Via Certified Mail # 7013 0600 0001 9892 3096
Return Receipt Requested

Attorney General Jefferson Beauregard Sessions 111
U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20530-0001

Via Certified Mail # 7013 0600 0001 9892 3140
Return Receipt Requested

United States Fish and Wildlife Service

Office of Endangered Species

4401 N. Fairfax Drive, Rm. 420

Arlington, VA 22303
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[1] Both species are listed at 50 C.F.R. § 17.11(h). The Atlantic sturgeon was listed in 56 Fed. Reg. 49653
(Sept. 30, 1991) and the Alabama heelsplitter was listed in 55 Fed. Reg. 39868 (Sept. 28, 1990).

[2] 16 U.S.C. § 1536.

[3] January 10, 2017, Sixty-Day Notice of Intent to Sue.

[4] 16 U.S.C. § 1540(g)(1)(A).

[5]116 U.S.C. § 1536(a)(2).

[6] 16 U.S.C. § 1538(a)(1).

[7]116 U.S.C. § 1532(19).

[8] 50 C.F.R. § 17.3.

[9] 50 CFR § 226.214.
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