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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF TEXAS 

GALVESTON DIVISION 
 
TEXAS ALLIANCE FOR RESPONSIBLE GROWTH, }  
ENVIRONMENT and TRANSPORTATION }  
 }  
 Plaintiff, }  
 }  
v. }  
 } Case No.   
UNITED STATES ENVIRONMENTAL PROTECTION }  
AGENCY, SCOTT PRUITT, in his official capacity }  
as Administrator of the United States Environmental }  
Protection Agency, UNITED STATES ARMY CORPS }  
OF ENGINEERS, and R.D. JAMES, in his official  }  
capacity as Assistant Secretary of the Army (Civil Works) }  
 }  
 Defendants. }  
   

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

 
Plaintiff Texas Alliance for Responsible Growth, Environment and Transportation 

(“TARGET”) files this Complaint for Declaratory and Injunctive Relief and alleges as follows: 

NATURE OF THE ACTION 
 

1. On June 29, 2015, Defendants United States Environmental Protection Agency 

(“EPA”) and the United States Army Corps of Engineers (“the Corps”) (collectively, “the 

Agencies”) published a rule in the Federal Register redefining the term “Waters of the United 

States,” as used in the federal Clean Water Act (“CWA”). 80 Fed. 37,054 (June 29, 2015) (to be 

codified at 33 C.F.R. pt. 328 and 40 C.F.R. pts. 110, 112, 116, 117, 122, 230, 232, 300, 302, and 

401) (“Final Rule”). A true and correct copy of the Final Rule is attached hereto at Exhibit A. 

2. The Final Rule was preceded, on April 21, 2014, by a proposed rule published for 

comment by the Agencies titled “Definition of ‘Waters of the United States’ Under the Clean 

Water Act.” See 79 Fed. Reg. 22,188. (“Proposed Rule”). 
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3. The Final Rule is lengthy; the definition of Waters of the United States (“Waters of 

the US”) provides a multi-part description of features that, following publication of the Final Rule, 

purports to define what “waters” are subject to jurisdiction under the CWA. 

4. The Agencies believe that “[c]ompared to a baseline of recent [Agency] practice,” 

the Final Rule will “result in an estimated increase of between 2.84 and 4.65 percent in positive 

jurisdictional determinations annually.” Thus, the Agencies estimate that the Final Rule asserts 

jurisdiction over approximately 3-4.5% more waters than does their immediate past practice. Other 

entities have calculated that the Final Rule is a much larger expansion of the Agencies’ authority.  

5. Among the features described in the Final Rule are “Texas Coastal Prairie 

Wetlands” (“TCP Wetlands”).  The inclusion of the TCP Wetlands as part of the Waters of US, 

will make—for the first time—a myriad of sites within thousands of square miles along the Texas 

coast, including in and near Galveston, Texas, subject to the jurisdiction of the CWA.  The TCP 

Wetlands are grouped together for the purposes of jurisdictional analysis and, as a result, under 

the Final Rule, the Agencies impose immediate and eventual obligations on Plaintiff’s members.  

6. Numerous lawsuits in numerous jurisdictions (including in this Court) have 

challenged the Final Rule. None of those lawsuits specifically challenge the TCP Wetlands 

provision of the Final Rule (“TCP Wetlands Provision”). 

7. As with the entirety of the Final Rule, the TCP Wetlands Provision violates the 

CWA, the Administrative Procedure Act (“APA”), and the United States Constitution (“the 

Constitution”). 

8. Plaintiff asks this Court to vacate the TCP Wetlands Provision, enjoin the Agencies 

from implementing it and enforcing it, and issue any other relief as this Court deems proper, 

including that relates to the remainder of the Final Rule. 
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PARTIES 
 
9. Plaintiff Texas Alliance for Responsible Growth, Environment and Transportation 

is a non-profit corporation organized under the laws of the State of Texas, which has members 

within the meaning of the Texas Non-Profit Corporation Act, TEX. BUS. ORG. CODE Ch. 22. 

TARGET’s Articles of Incorporation were filed in the office of the Secretary of State of the State 

of Texas on October 9, 2002.  

10. TARGET’s members are non-profit businesses and professional organizations. 

They include Associated General Contractors of Texas, Greater Fort Bend Economic Development 

Council, Greater Houston Builders Association, Houston Real Estate Council, and West Houston 

Association. 

11. Associated General Contractors of Texas (“AGC of Texas”) is a not-for-profit 

association of nearly 900 highway, heavy, utility and industrial contractors and suppliers in Texas. 

AGC of Texas is affiliated with the Associated General Contractors of America and the American 

Road & Transportation Builders Association. The AGC of Texas works with its members to review 

and address environmental regulatory and environmental policy requirements. 

12. Greater Fort Bend Economic Development Council (“GFBEDC”) is a not-for-

profit economic development organization that advocates for high quality of life and economic 

growth in one of the fastest growing counties in the country. Making up the Southwest part of the 

Houston Metropolitan Statistical Area (“MSA”), Fort Bend County has been consistently ranked 

in the top 10 large counties for population growth and employment growth over the past decade. 

13. Greater Houston Builders Association (“GHBA”) is the third largest home builders 

association in the country and the largest in Texas. GHBA has over 1,500 member companies 

involved in the development, homebuilding, and remodeling industries, representing more than 
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60,000 full time jobs and spanning 11 counties: Harris, Montgomery, Fort Bend, Brazoria, Waller, 

Liberty, Wharton, Galveston, Matagorda, Austin and Colorado counties. 

14. Houston Real Estate Council (“HREC”) is an industry advocacy organization 

comprised of the leading real estate developers and investment companies in the greater Houston 

region, representing five industries: office, industrial, retail, multi-family and single-family 

residential. HREC was created to monitor and address public policies and regulatory issues which 

affect the real estate investment and development community in the greater Houston region. HREC 

is committed to improving the quality of the built environment, while protecting the economic 

vitality of its community and the investments of its members. 

15. West Houston Association (“WHA”) a not-for-profit association that advocates for 

high-quality development and infrastructure in a 1,000 square mile area on the Western part of the 

Houston MSA. WHA’s members include many of the largest real estate developers and employers 

within WHA’s boundaries. 

16. GHBA, HREC, WHA and GFBEDC each filed comments on the Proposed Rule. 

17. The TCP Wetlands Provision will impose immediate obligations on GHBA’s, 

HREC’s, WHA’s and GFBEDC’s members upon its applicability. Following implementation of 

the Final Rule and the TCP Wetlands Provision, those members will have immediate legal 

obligations, the failure with which to comply carries with them significant possible civil and 

criminal penalties. Moreover, as described below, because the Final Rule and the TCP Wetlands 

Provision are so vague in describing jurisdictional features, Plaintiff’s members cannot know 

which features are jurisdictional and which are not. This vagueness deprives them of adequate 

notice of the law’s prohibitions and places them at risk of civil and criminal penalties. In addition, 

attempting to comply with the Final Rule and the TCP Wetlands Provision requires significant 
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expenditure of money, causing the members immediate and unnecessary economic harm in 

attempting to comply with the Final Rule. As a result of these factors, Plaintiff’s members may be 

forced to forego activities on their property that they had wished to undertake, depriving them of 

otherwise lawful use of their property. Thus, the Final Rule and TCP Wetlands Provision will 

impose immediate and eventual compliance obligations, require the immediate and eventual 

expenditure of money, inhibit the members’ preferred use of their lands, require them to act in 

ways they would not otherwise and deprive them of adequate notice of the law. Some entities may 

find compliance with the new obligations so costly that they abandon projects in their entirety. All 

member entities have also been harmed by their inability to provide adequate comment on the 

Proposed Rule, as described below 

18. GHBA’s, HREC’s, WHA’s and GFBEDC’s members therefore have standing to 

sue in their own right, as the Final Rule causes them immediate harm that would be redressed by 

a favorable decision of this Court. In addition, the interests these organizations seek to protect are 

germane to their purposes and neither the claim asserted nor the relief requested require 

participation of their members.  

19. Thus, TARGET’s members, including GHBA, HREC, WHA and GFBEDC, have 

standing to sue in their own right. The Final Rule causes their members immediate harm that would 

be redressed by a favorable decision of this Court. In addition, the interests TARGET seeks to 

protect are germane to its purposes and neither the claim asserted nor the relief requested require 

participation of its members.  

20. Defendant EPA is a federal agency within the meaning of the Administrative 

Procedure Act (“APA”). See 5 U.S.C. § 551(1). Under the CWA, EPA is authorized to administer 

pollution control programs over navigable waters, among other things. 
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21. Defendant the Honorable Scott Pruitt is Administrator of the EPA and is sued in his 

official capacity. 

22. Defendant the Corps is a federal agency within the meaning of the APA. See 5 

U.S.C. § 551(1). Among other things, the Corps administers the CWA Section 404 wetlands 

program, regulating the discharge of dredged or fill material in navigable waters. 

23. Defendant the Honorable R.D. James is Assistant Secretary of the Army (Civil 

Works) and is sued in his official capacity. 

JURISDICTION AND VENUE 
 
24. This Court has jurisdiction over this action by virtue of 5 U.S.C. §§ 701–706 

(Administrative Procedure Act (“APA”)) and 28 U.S.C. §§ 1331 (federal question) and 2202 

(further necessary relief). There is a present and actual controversy between the parties, and 

Plaintiff is challenging a final agency action pursuant to 5 U.S.C. §§ 551(13) and 704. The Court 

may issue relief pursuant to 28 U.S.C. § 2202; 5 U.S.C. §§ 706(2)(A), (B), (C) and (D); and 

pursuant to its general equitable powers. 

25. Venue is proper in this Court pursuant to 28 U.S.C. § 1391(e)(1)(C), because 

(1) Defendants are either (a) agencies of the United States or (b) officers or employees of the 

United States, acting in their official capacities; and (2) Plaintiff and its members are entities 

established under the laws of the State of Texas and doing business there. 

PROCEDURAL BACKGROUND 
 

26. Prior to a 2018 Supreme Court ruling, there was a question about the proper 

jurisdiction for filing challenges like the one presented in this complaint. As a result, in 

challenging this rule, Plaintiff initially filed this litigation both in this Court, see Case No. 3:15-

cv-322; in the U.S. District Court for the Southern District of Texas, Galveston Division (filed 

Case 3:18-cv-00176   Document 1   Filed in TXSD on 06/15/18   Page 6 of 22



 
 

7 
 

11/13/15) (the “2015 Lawsuit”) and in the applicable U.S. Circuit Courts of Appeals. 

27. A multijurisdictional panel consolidated the various Circuit Court challenges in 

the Sixth Circuit, which subsequently ruled that it, not the various District Courts, held subject-

matter jurisdiction. In re Dept. of Defense, 817 F.3d 261 (6th Cir. 2016), reversed and remanded, 

138 S. Ct. 617 (2018). 

28. As a result of the ruling in In re Dept. of Defense, the United States requested, and 

Plaintiff did not oppose, that this Court dismiss its 2015 lawsuit, without prejudice.  Case number  

3:15-cv-00322, Dkt. No. 25 (May 4, 2016).  This Court granted the motion and dismissed the 

2015 Lawsuit without prejudice. Id., Dkt. No. 28 (11/16/17). 

29. Subsequent to the dismissal, the Supreme Court ruled that “[t]he WOTUS Rule 

falls outside the ambit of § 1369(b)(1), and any challenges to the Rule therefore must be filed in 

federal district courts.”  Nat’l Ass’n of Mfg. v. Dep’t of Def., 138 S. Ct. 617, 623 (2018) 

30. In the interim, the Agencies proposed to rescind the Final Rule, 82 Fed. Reg. 

34899 (July 27, 2017), and announced their intention to replace it through a new rulemaking, id. 

at 34901. The Agencies have since been “reviewing and considering the large volume of public 

comments that they received on the . . . proposal.” 83 Fed. Reg. 5200, 5201 (Feb. 6, 2018). 

31. In addition, the Agencies have published a separate rule delaying the applicability 

of the Final Rule until February 2020. 83 Fed. Reg. 5200 (Feb. 6, 2018) (“the Applicability 

Rule”). 

32. The February 6, 2018 Applicability Rule has been challenged by plaintiffs in US 

District Court for the Southern District of New York, see No. 1:18-cv-1048 (S.D.N.Y) and No. 

1:18-cv-1030 (S.D.N.Y). 

33. By Orders dated February 7, 2018 (ECF No. 85 in Case No. 3:15-cv-162, and ECF 
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No. ECF No. 63 in Case No. 3:15-cv-165), this Court reopened several related actions in 

accordance with orders scheduling a hearing on the motions for preliminary injunction for 

February 22, 2018. (ECF No. 62 in Case No. 3:15-cv-162, and ECF No. 54 in Case No. 3:15-cv-

165.) 

34. As a result of the confirmation of jurisdiction in this Court, Plaintiff is now 

reinitiating the lawsuit, asserting the same claims asserted in the 2015 Lawsuit.  

BACKGROUND 
 

A. The CWA Does Not Regulate To The Full Extent Of Congress’ Commerce Clause 
Authority 
 
i. The CWA limits federal jurisdiction to “navigable” waters 
 
35. The CWA authorizes the Agencies to regulate “navigable waters.” See, e.g., 33 

U.S.C. §§ 1251(a), 1342(a) and 1344(a). 

36. The CWA defines “navigable waters” as “the waters of the United States, 

including the territorial seas.” 33 U.S.C. § 1362(7). 

37. The Agencies have tried for several decades to identify the specific scope of the 

phrase “waters of the United States” and therefore identify the waters that are jurisdictional under 

the CWA.  

38. In 1986, the Agencies attempted to extend their jurisdiction under the CWA to the 

reaches of the Constitution’s Commerce Clause, issuing a rule defining as jurisdictional, among 

other things, all waters that “are or would be used as habitat by birds protected by Migratory Bird 

Treaties” or “other migratory birds which cross state lines.” 512 Fed. Reg. 41217 (Nov. 13, 1986). 

In 2001, the United States Supreme Court struck down this so-called “migratory bird rule.” Solid 

Waste Agency of N. Cook Cnty. v. Army Corps of Eng’rs, 531 U.S. 159 (2001). In so doing, the 

Court stressed that, in using the term “navigable waters,” Congress intended limitations on the 

Case 3:18-cv-00176   Document 1   Filed in TXSD on 06/15/18   Page 8 of 22



 
 

9 
 

scope of the CWA. (“We cannot agree that Congress’ separate definitional use of the phrase 

‘waters of the United States’ constitutes a basis for reading the term ‘navigable waters’ out of the 

statute.” 531 U.S. at 172) 

39. Following SWANCC, the Agencies removed the migratory bird rule from the 

regulations and turned to other bases to try to identify jurisdictional waters. Most notably, they 

started trying to push the jurisdiction of the CWA upstream from traditionally navigable and 

interstate waters into the tributaries of these waters and to waters adjacent to those tributaries. 

40. In 2006, the United States Supreme Court rejected efforts by the Agencies to assert 

jurisdiction over particular isolated wetlands based on their connection to downstream 

traditionally navigable waters. Rapanos v. United States, 547 U.S. 715 (2006). In Rapanos, a 

four-member plurality of the court held that Waters of the US are only “relatively permanent” 

bodies of water, not “channels through which water flows intermittently or ephemerally, or 

channels that periodically provide drainage for rainfall.” 547 U.S. at 739. Justice Kennedy’s 

separate concurring opinion in Rapanos described a different standard, defining Waters of the US 

as those that have a “significant nexus” to a navigable water. Id. at 759. 

41. In its Supreme Court brief supporting its action in the Rapanos matter, EPA and 

the Corps had argued that “[t]he connection between traditional navigable waters and their 

tributaries is significant in practical terms, because pollution of the tributary has the potential to 

degrade the quality of the traditional navigable waters downstream.” (Brief available at 

http://www.justice.gov/osg/brief/rapanos-v-united-states-brief-merits) In that brief, the 

government rejected the notion “that some tributaries may have such an attenuated connection to 

traditional navigable waters that federal protection of those tributaries would be unwarranted.” 

42. The Supreme Court, and Justice Kennedy in particular, ruled against the 
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government, specifically rejecting these assertions. In particular, Justice Kennedy stated that 

 “[T]he Corps deems a water a tributary if it feeds into a traditional navigable 
water (or a tributary thereof) and possesses an ordinary high-water mark. . .” 547 
U.S. at 781. 

 “. . . the breadth of this standard – which seems to leave wide room for regulation 
of drains, ditches, and streams remote from any navigable-in-fact water and 
carrying only minor water volumes toward it – precludes its adoption as the 
determinative measure of whether adjacent wetlands are likely to play an 
important role in the integrity of an aquatic system comprising navigable waters 
as traditionally understood. Indeed, in many cases wetlands adjacent to tributaries 
covered by this standard might appear little more related to navigable-in-fact 
waters than were the isolated ponds held to fall beyond the Act's scope in 
SWANCC.” 547 U.S. at 781-82. 

In short, Justice Kennedy ruled that the Agencies cannot definitively state that a wetland has a 

significant nexus (and is therefore jurisdictional) solely because it is adjacent to an ordinary-high-

water-mark tributary.  

ii. The CWA maintains the States’ regulatory authority over land and water 
 
43. As amended by Congress in 1972, the Clean Water Act authorized the Agencies 

to regulate certain waters, but specifically “recognize[d], preserve[d], and protect[ed] the primary 

responsibilities and rights of States to prevent, reduce, and eliminate pollution, to plan the 

development and use . . . of land and water resources. . . ” 33 U.S.C. § 1251(b). 

B. The CWA Imposes Significant Obligations And Penalties For Noncompliance  
 
44. The CWA establishes limitations on, and permitting requirements for, among 

other things, end of pipe discharges, wetland fills, oil spills and stormwater discharges. Thus, 

modifying the definition of jurisdictional waters under the Clean Water Act, as the Agencies have 

done in the Final Rule, changes the scope of these limitations and permitting requirements, as 

well as the parties subject to them.  

45. As the Supreme Court reported in Rapanos, even a decade ago, “[t]he average 
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applicant for an individual permit spends 788 days and $271,596 in completing the process, and 

the average applicant for a nationwide permit spends 313 days and $28,915—not counting costs 

of mitigation or design changes.” Rapanos, 547 U.S. at 721. 

46. The CWA imposes significant penalties for noncompliance. These include 

criminal sanctions (a fine “in accordance with title 18, United States Code, or imprison[ment] for 

not more than 5 years, or both.”), administrative fines ($10,000 for certain violations and $10,000 

per day for others, up to $125,000) and civil penalties (up to $37,500 per day of violation (with 

each day that wetland fill remains in place being considered a day of violation) or up to $1,000 

per barrel of oil for oil spill violations. In instances of gross negligence or willful misconduct, oil 

spill penalties increase to a $100,000 minimum and a maximum of $3,000 per barrel or unit of 

reportable quantity discharged.  

C. The Final Rule 
 
47. The Final Rule purports to establish the following waters as jurisdictional: 

1. Those that have been, are, or could be used in interstate commerce (referred to as 
“Traditionally Navigable Waters”), 

2. Interstate waters 
3. The territorial seas 
4. Tributaries of the above 
5. Impoundments of the above and below 
6. Waters adjacent to the above  
7. On a case-by-case basis, waters with a significant nexus to the features identified 

in number 1, 2, or 3.  
 
i. Waters that are jurisdictional because they have a “significant nexus” 
 
48. For items 4, 5, and 6 (tributaries, impoundments and adjacent waters), the basis 

for the Agencies’ assertion of jurisdiction is these features’ purported “significant nexus” to items 

1, 2, or 3 (Traditionally Navigable Waters (“TNWs”), interstate waters or the territorial seas). 80 

Fed. Reg. at 37,058 and 37,075.  In other words, the Agencies have concluded that items 4, 5, 
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and 6, always have a significant nexus to items 1, 2 or 3 and therefore are always jurisdictional. 

ii. Waters that are jurisdictional if they have a “significant nexus” 
 
49. For item 7 (the waters that are jurisdictional if they are determined on a case-by-

case basis to have a significant nexus to TNWs, interstate waters or the territorial seas), waters 

are jurisdictional if the  

water, including wetlands, either alone or in combination with other similarly 
situated waters in the region, significantly affects the chemical, physical, or 
biological integrity of a water identified in [items 1, 2, or 3]. The term ‘‘in the 
region’’ means the watershed that drains to the nearest water identified in [items 1, 
2, or 3]. For an effect to be significant, it must be more than speculative or 
insubstantial. Waters are similarly situated when they function alike and are 
sufficiently close to function together in affecting downstream waters. For purposes 
of determining whether or not a water has a significant nexus, the water’s effect on 
downstream [items 1, 2, or 3] shall be assessed by evaluating the aquatic functions 
identified in paragraphs (3)(v)(A) through (I) of this definition. A water has a 
significant nexus when any single function or combination of functions performed 
by the water, alone or together with similarly situated waters in the region, 
contributes significantly to the chemical, physical, or biological integrity of the 
nearest water identified in [[items 1, 2, or 3]. Functions relevant to the significant 
nexus evaluation are the following:  

(A) Sediment trapping 
(B) Nutrient recycling 
(C) Pollutant trapping, transformation, filtering, and transport 
(D) Retention and attenuation of flood waters 
(E) Runoff storage 
(F) Contribution of flow 
(G) Export of organic matter 
(H) Export of food resources, and 
(I) Provision of life cycle dependent aquatic habitat (such as foraging, 
feeding, nesting, breeding, spawning, or use as a nursery area) for species 
located in a water identified in [items 1, 2, or 3]. 

 
80 Fed. Reg. at 37106. 

 
50. In short, for a water to be jurisdictional under the Final Rule’s case-by-case 

significant nexus test, it must significantly affect the chemical, physical, or biological integrity 

of a downstream TNW, interstate water or territorial sea (“Downstream Water”). If this 

“significant effect” is to be shown using the aggregate of several other waters, those other waters 
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must be both “in the region” and “similarly situated” to the water being analyzed. 

51. This case-by-case significant nexus test applies to three sets of waters. 80 Fed. 

Reg. at 37105.  The first is any water located within 4,000 feet of the high tide line or ordinary 

high water mark of any other jurisdictional water. The second is any water located within the 

100-year floodplain of a traditionally navigable or interstate water or the territorial seas. The third 

set, containing TCP Wetlands, is described below.  

52. This case-by-case, aggregating approach exceeds the Federal Agencies’ authority 

under the Clean Water Act and goes beyond the precedent established in SWANCC and Rapanos. 

53. Notwithstanding that the Final Rule purports to state that these waters are only 

jurisdictional on a case-by-case (i.e., as applied) basis, the Final Rule shows that, in practice, they 

will actually be considered by the Agencies to be always or almost always jurisdictional.  

iii. The lack of import of “the region” component of the “significant nexus” test 
 
54. The Agencies have defined the aggregation “region” to be the area draining to the 

nearest Downstream Water, 80 Fed. Reg. at 37106 (“The term ‘‘in the region’’ means the 

watershed that drains to the nearest water identified in paragraphs (a)(1) through (3) of this 

section”), also known as a “single point of entry watershed.” The Agencies have stated that they 

“expect that where waters are determined to be similarly situated in a single point of entry 

watershed, such similarly situated waters will often be found jurisdictional through the case-

specific analysis of significant nexus.” 80 Fed. Reg. at 37094. In other words, given the way the 

Agencies have defined “the region,” they believe that that term will not significantly limit their 

assertion of jurisdictional authority.  

55. As a result, the only two potentially limiting portions of the case-by-case 

“significant nexus” test are whether the waters are “similarly situated” and whether the waters, 
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alone or in aggregation,” significantly affect “the chemical, physical, or biological integrity” of 

a Downstream Water.  

iv. The lack of import of the “chemical, physical, or biological integrity” 
component of the “significant nexus” test 

 
56. The Final Rule also reflects the Agencies’ view of the minimal effect necessary to 

have a “significant [e]ffect on the chemical, physical, or biological integrity” of a Downstream 

Water. One example can be seen in how the Agencies identify certain “always jurisdictional” 

waters.  

57. The Final Rule states that certain waters always have a significant nexus to 

downstream waters and so are always jurisdictional. These include waters within (1) 100 feet of 

a tributary’s ordinary high water mark and (2) 1,500 feet of a tributary’s ordinary high water mark 

if within the 100-year floodplain. The only difference between these two sets of waters is that the 

latter is up to 15 times as far away but located within an area that has a one percent chance of 

flooding every year (or, in other words, is physically connected by floodwaters to an upstream 

tributary of the Downstream Water approximately once every 100 years).  

58. Given that this is the only difference between these two sets of waters and the 

Agencies believe that both sets of waters have a significant nexus to Downstream Waters, this 

provision of the Final Rule shows that the Agencies believe that a “significant [e]ffect on the 

chemical, physical, or biological integrity” of a Downstream Water can be created up to 15 times 

away by a one percent annual chance of a floodplain connection to an upstream tributary of a 

Downstream Water.  

59. Numerous other statements in the rulemaking reflect the minimal effect the 

Agencies believe is necessary to have a “significant [e]ffect on the chemical, physical, or 

biological integrity” of a Downstream Water. 
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60. This very expansive view of what connections create a significant nexus reflects 

the fact that the Agencies believe that almost all upstream waters affect the “chemical, physical, 

or biological integrity” of downstream waters and therefore this component of the significant 

nexus test is of modest significance. 

61. As a result, the “similarly situated” component of the test is the most significant 

one. 

v. The elimination for certain waters of the “similarly situated” component of the 
“significant nexus” test 

 
62. The Agencies have determined by rule that five specifically-described wetlands 

“are similarly situated and shall be combined, for purposes of a significant nexus analysis, in the 

watershed that drains to the nearest water identified in [items 1, 2, or 3].” These are  

 Prairie potholes, located in the upper Midwest 
 Carolina bays and Delmarva bays, that occur along the Atlantic coastal plain 
 Pocosins, found predominantly along the Central Atlantic coastal plain 
 Western vernal pools, located in parts of California 
 TCP Wetlands, located along the Texas (and possibly western Louisiana) Gulf 

Coast.  
 
63. In other words, the Agencies have determined that TCP Wetlands “function alike 

and are sufficiently close to function together in affecting downstream waters.” 80 Fed. Reg. at 

37059. Thus, to be jurisdictional, TCP Wetlands need only, “alone or in combination with other 

similarly situated waters in the region, significantly affect[] the chemical, physical, or biological 

integrity of a water identified in [items 1, 2, or 3].” As described above, this test is easily met.  

64. Thus, in concluding by rule that all TCP Wetlands are similarly situated, the 

Agencies have in effect concluded that all TCP Wetlands are likely jurisdictional. This is true 

regardless of how isolated such wetlands are from Downstream Waters.  

65. This is also true even though “while in the agencies’ experience the vast majority 
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of wetlands with a significant nexus are located within the 4,000 foot boundary, it is the agencies’ 

experience that there are a few waters that have been determined to be jurisdictional that are 

located beyond this boundary, typically due to a surface or shallow subsurface hydrologic 

connections.” 80 Fed. Reg. 37090.  

66. Further, the TCP Wetlands Provision requires the mandatory application of the 

“aggregation” component of the Final Rule, illegally requiring regulated entities to access and/or 

understand the functions and values of wetlands not on their property and possibly tens of miles 

from their property. 

D. The Agencies Did Not Propose To Regulate TCP Wetlands In The Proposed Rule 
And Failed To Provide Adequate Information For Public Comment  
 
67. The Proposed Rule presented many new definitions and concepts, and asserted 

jurisdiction over a range of waters. But it did not propose to specially regulate TCP Wetlands. 

Instead, on the sixty-fourth page of their eighty-eight page Federal Register Notice proposing the 

rule, the Agencies stated that they were “considering whether to determine by rule that prairie 

potholes, Carolina and Delmarva bays, pocosins, Texas coastal prairie wetlands, western vernal 

pools, and perhaps other categories of waters, either alone or in combination with ‘other waters’ 

of the same type in a single point of entry watershed have a significant nexus and are 

jurisdictional.” 79 Fed. Reg. 22250 (April 21, 2014). As to TCP Wetlands, the Agencies stated 

that they “could conclude by rule Texas coastal prairie wetlands have a significant nexus and are 

jurisdictional. The agencies’ determination will be informed by the final version of the Report 

and other available scientific information.” 79 Fed. Reg. 22251. 

68. As used by the Agencies in this sentence, “the Report” is a report titled 

“Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 

Scientific Evidence, (Washington, DC: U.S. Environmental Protection Agency, 2013).” At the 
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time of the Proposed Rule, the Report was in draft form and had not been finalized. The Report 

was not finalized until expiration of the comment period on the Proposed Rule. Thus, the 

Agencies neither proposed regulating TCP Wetlands nor gave the regulated community the 

opportunity to comment on the Report that would serve as the foundation for any decision on 

their part as to whether to regulate such wetlands. 

69. There was no reason for Plaintiff to anticipate a change in the definition of  Waters 

of the US to encompass TCP Wetlands especially because, among other things, TCP Wetlands 

have no commonly understood scientific meaning. Accordingly, the TCP Wetlands Provision is 

not a logical outgrowth of the Proposed Rule. 

E. The Agencies Propose To Group TCP Wetlands For Determining Their 
Significance, But Do Not – And Cannot – Explain What They Are 
 
70. The Agencies have concluded that TCP Wetlands “function alike and are 

sufficiently close to function together in affecting downstream waters.” 80 Fed. Reg. at 37059. 

This is true even though they admit there is no common scientific understanding of what such 

wetlands are. (“The term Texas coastal prairie wetlands is not used uniformly in the scientific 

literature.” 80 Fed. Reg. 37072.) 

71. Indeed, the Agencies acknowledge that the term TCP Wetlands “encompasses 

Texas prairie pothole (freshwater depressional wetlands) and marsh wetlands that are described 

in some studies that occur on the Lissie and Beaumont Geological Formations, and the Ingleside 

Sand.” 80 Fed. Reg. 37073 (June 29, 2015). The Agencies also note that “[a]long the Gulf of 

Mexico from western Louisiana to south Texas, freshwater wetlands occur as a mosaic of 

depressions, ridges, intermound flats, and mima mounds.” 80 Fed. Reg. 37072-73.  

72. Contrary to their name, it seems that TCP Wetlands appear neither just along the 

coast nor in Texas. While the Agencies provide no specificity as to these wetlands’ location or 
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how to identify them, the following map provides the United States Geological Service’s National 

Wetlands Research Center’s description of the geographic expanse of TCP Wetlands: 

 

Available at http://www.nwrc.usgs.gov/factshts/019-00.pdf. (last visited 5/16/2018) 

73. From this map, the undefined TCP Wetlands potentially cover a wide geographic 

area including approximately 22 Texas counties and 8 Louisiana parishes. 

74. In addition to the fact that TCP Wetlands are not specifically defined by the 

Agencies in the Final Rule and are scientifically ill-understood, they “are locally abundant and in 
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close proximity to other coastal prairie wetlands and function together cumulatively.” 80 Fed. 

Reg. 37073 (emphasis added). Thus, for the layperson, lawyer and even for the scientist, TCP 

Wetlands are difficult, if not impossible, to accurately identify and distinguish from other nearby 

wetlands that are treated differently under the Final Rule. 

75. As a result, even if not all TCP Wetlands are eventually determined by the 

Agencies to be jurisdictional, there is little to no way for the regulated community to know in 

advance if certain wetlands are TCP Wetlands and which TCP Wetlands will be determined by 

the Agencies to be not jurisdictional. Thus, the regulated community will have to treat all such 

wetlands as jurisdictional or face significant penalties for failing to comply with the CWA as to 

such wetlands. 

F. The Federal Agencies’ Reliance On The “Significant Nexus” Standard Is Flawed, As 
Is Their Application Of The Standard 
 
76. The Agencies purport to rely on Justice Kennedy’s “significant nexus” test as their 

basis for adopting the TCP Wetlands provision. However, in so doing, they misread that test, 

misapply it, and extend it beyond that intended by Justice Kennedy and permitted by the CWA.  

CLAIMS FOR RELIEF 
 
Claim One: The Final Rule Violates the Administrative Procedure Act 
 
77. Plaintiff hereby re-alleges and incorporates by reference the facts and allegations 

set forth in all preceding paragraphs as if set forth fully herein. 

78. Under the APA, a final agency action may be held unlawful and set aside if it is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law . . .; in 

excess of statutory jurisdiction, authority or limitations . . .; or without observance of procedure 

required by law.” 5 U.S.C. § 706(2). 

79. The CWA only authorizes the Agencies to assert jurisdiction over “navigable 
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waters,” defined as “waters of the United States.” 33 U.S.C. §§ 1344, 1362(7) 

80. The TCP Wetlands Provision and the Final Rule exceed the Agencies’ statutory 

authority and are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with the law” because they confer jurisdiction to the Agencies over features outside of the 

jurisdiction of the CWA. 

81. Secondly, under the APA, an agency must provide a “[g]eneral notice of proposed 

rulemaking” and provide “interested persons an opportunity to participate in the rulemaking 

through submission of written data, views, or arguments . . . .” 5 U.S.C. §§ 553(b) and (c). In 

addition, an agency’s final rule may differ from its proposed rule only to the extent that the final 

rule is a “logical outgrowth” of the rule as originally proposed.  

82. For the reasons above, the TCP Wetlands Provision and the Final Rule are not 

“logical outgrowths” of the proposed rule. For this reason as well, the TCP Wetlands Provision 

violates the APA, 5 U.S.C. §§ 553(b) and (c). 

Claim Two: The Final Rule Violates the Commerce Clause and, as a result, also the 
APA. 
 
83. Plaintiff hereby re-alleges and incorporates by reference the facts and allegations 

set forth in all preceding paragraphs as if set forth fully herein. 

84. The Constitution limits the scope of authority that may be exercised by the federal 

government. See, e.g. U.S. CONST., amend. X. 

85. One such limitation is the commerce clause, which limits federal authority to the 

regulation of interstate commerce. The CWA was enacted pursuant to Congress’s authority to 

regulate interstate commerce, although Congress did not regulate to the full scope of that 

authority. The TCP Wetlands Provision and the Final Rule violate the Constitution by extending 

CWA authority beyond the limits of Congress’s authority under the Commerce Clause and, 
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violates the CWA by purporting to extend the Agencies’ jurisdiction up to the limits of Congress’ 

s Commerce Clause authority. 

86. Therefore, the rule is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with the law . . .; in excess of statutory jurisdiction, authority or limitations . . 

. ; or without observance of procedure required by law.” 5 U.S.C. § 706(2). 

 Claim Three: The Final Rule Violates State Sovereignty 
 

87. Plaintiff hereby re-alleges and incorporate by reference the facts and allegations 

set forth in all preceding paragraphs as set forth in full herein. 

88. The Tenth Amendment reserves to the States and the people, “[t]he powers not 

delegated to the United States by the Constitution.” U.S. CONST., amend. X. The CWA 

specifically reserves the authority for certain water regulation to the States. 

89. By regulating TCP Wetlands no matter how isolated and/or remote from interstate 

commerce and/or traditionally navigable waters, the TCP Wetlands Provision encroaches onto 

State authority and therefore violates the Tenth Amendment and the CWA. 

90. Therefore, the rule is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with the law . . .; in excess of statutory jurisdiction, authority or limitations . . 

. ; or without observance of procedure required by law.” 5 U.S.C. § 706(2). 

PRAYER FOR RELIEF 
 
WHEREFORE, Plaintiff respectfully requests that the Court: 

(1) Adjudge and declare that the “Texas Coastal Prairie Wetlands” provision of the Final 
Rule is unlawful because it is inconsistent with, and in excess of, the EPA’s and U.S. Army Corps 
of Engineers’ statutory authority under the CWA; 

(2) Adjudge and declare that the “Texas Coastal Prairie Wetlands” provision of the Final 
Rule is arbitrary, capricious, an abuse of discretion, and not in accordance with law; 

(3) Adjudge and declare that the “Texas Coastal Prairie Wetlands” provision of the Final 
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Rule violates the Constitution of the United States; 

(4) Enjoin enforcement of the “Texas Coastal Prairie Wetlands” provision of the Final 
Rule; 

(5) Vacate the “Texas Coastal Prairie Wetlands” provision of the Final Rule; 

(6) Award Plaintiff its reasonable fees, costs, expenses, and disbursements associated 
with this litigation; and 

(7) Grant Plaintiff such additional and further relief as the Court may deem just, proper, 
and necessary, in particular as it relates to the reminder of the Final Rule. 

Respectfully submitted, 
 
By: /s/ Lowell Rothschild        

Lowell Rothschild 
Attorney-in-Charge 
S.D. Tex. Bar. No. 1485843 
Texas Bar No. 24090923 
BRACEWELL LLP  
111 Congress Avenue, Suite 2300  
Austin, Texas 78701-4061  
lowell.rothschild@bracewell.com  
512.494.3616 (Phone) 
800.404.3970 (Facsimile) 
 
Christopher L. Dodson 
S.D. Tex. Bar. No. 613937 
Texas Bar No. 24050519 
BRACEWELL LLP  
111 Louisiana Street, Suite 2300  
Houston, Texas 77002-2770  
chris.dodson@bracewell.com  
713.221.1373 (Phone) 
713.221.32103 (Facsimile) 

 
Attorneys for Plaintiff 
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V. Origin.  Place an "X" in one of the seven boxes.
Original Proceedings.  (1) Cases which originate in the United States district courts.
Removed from State Court.  (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
When the petition for removal is granted, check this box.
Remanded from Appellate Court.  (3) Check this box for cases remanded to the district court for further action.  Use the date of remand as the filing 
date.
Reinstated or Reopened.  (4) Check this box for cases reinstated or reopened in the district court.  Use the reopening date as the filing date.
Transferred from Another District.  (5) For cases transferred under Title 28 U.S.C. Section 1404(a).  Do not use this for within district transfers or 
multidistrict litigation transfers.
Multidistrict Litigation – Transfer.  (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. 
Section 1407. 
Multidistrict Litigation – Direct File.  (8) Check this box when a multidistrict case is filed in the same district as the Master MDL docket. 
PLEASE NOTE THAT THERE IS NOT AN ORIGIN CODE 7.  Origin Code 7 was used for historical records and is no longer relevant due to 
changes in statue.

VI. Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional 
statutes unless diversity.  Example: U.S. Civil Statute: 47 USC 553  Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint.  Class Action.  Place an "X" in this box if you are filing a class action under Rule 23, F.R.Cv.P.
Demand.  In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction.
Jury Demand.  Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases.  This section of the JS 44 is used to reference related pending cases, if any.  If there are related pending cases, insert the docket 
numbers and the corresponding judge names for such cases.

Date and Attorney Signature.  Date and sign the civil cover sheet.
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