March 7, 1999

VEMORANDUM

SUBJECT: Potential to Emt (PTE) Transition Policy for Part 71
| mpl enmentation in Indian Country

FROM John S. Seitz, Director /s/
Ofice of Alr Quality Planning and Standards (MDD 10)

Eric V. Schaeffer, Director /s/
O fice of Regulatory Enforcenent (2241A)

TGO See Addressees

VWhat is the purpose of this nenorandunf?

Thi s menorandum di scusses EPA' s transition policy concerning
potential to emt (PTE) limts for stationary air pollution
sources located in Indian country.! Under this policy, EPA would
treat a source as nonmajor for the purposes of the Federal
Qperating Permts Program (part 71) if its actual em ssions are
and remai n bel ow 50 percent of the PTE thresholds for major
source status, for every consecutive 12-nmonth period (begi nning
with the 12 nonths imredi ately preceding the date of this
menor andum) and it maintai ns adequate records to denonstrate that
its actual em ssions are kept bel ow these | evels.

VWhat is neant by “lIndian country”?

I ndi an country, as defined in 40 CFR 71.2, nmeans: (1) al
land within the limts of any Indian reservation under the
jurisdiction of the United States governnent, notw thstanding the
i ssuance of any patent, and including rights-of-way running
t hrough the reservation; (2) all dependent Indian conmunities

For purposes of administering the part 71 program EPA
treats areas for which EPA believes the Indian country status is
in question as Indian country [40 CFR 71.4(b)].
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within the borders of the United States whether within the
original or subsequently acquired territory thereof, and whether
within or without the limts of a State; and (3) all Indian
allotnments, the Indian titles to which have not been

extingui shed, including rights-of-way running through the sane.
This definition parallels the definition of Indian country
contained in 18 U S.C section 1151 and has been applied
extensively by the federal courts.

Way is EPA issuing this policy?

On July 1, 1996, EPA published final regul ations, codified
in 40 CFR part 71, for the Federal title V operating permts
program (61 FR 34202). Subsequently, on February 19, 1999, EPA
pronmul gated regul ati ons setting forth EPA's approach for issuing
Federal operating permts to stationary sources in Indian country
(64 FR 8247). These regulations will trigger the requirenent for
sources in Indian country that are subject to part 71 to submt
permt applications within one year, or sooner in sonme cases.

Sources |l ocated in areas covered by EPA-approved part 70
prograns can often avoid nmajor source permtting under title V of
the Cean Air Act (CAA) by obtaining enforceable “synthetic
mnor” limtations on their operations.? However, unlike
mechani snms avail abl e for many such sources, a Federal nechani sm
is not currently in place to create practicably enforceable
synthetic mnor l[imts for sources in Indian country. As stated
in the recent final part 71 rule, EPA's viewis that State or
| ocal permts that nmay have been issued to sources in Indian
country (and limtations in such permts) are not effective in
[imting the PTE of sources for purposes of avoiding the part 71
program or for any purpose under the CAA, unless EPA has
explicitly approved the State or local permtting program as
applying in Indian country. As a result, sone sources |located in
I ndi an country are not yet able to obtain enforceable [imts to
avoi d being maj or sources under the part 71 program even though
their actual em ssions may be well below the rel evant najor
source thresholds. The EPA believes that the |ack of a nechani sm

2The term “synthetic mnor” refers to air pollution sources
whose maxi mum capacity to emt air pollution under their physical
and operational design is |large enough to exceed the major source
threshold but are limted by an enforceable em ssions restriction
that prevents this physical potential from being realized.
Through such synthetic mnor permts, sources avoid triggering
maj or source requirenents.
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to create enforceable synthetic mnor Iimts is a disadvantage
for Indian country sources who mght want to obtain limts on
their operations to avoid najor source status under title V.

The EPA expects the m nor preconstruction permt programfor
I ndi an country now bei ng devel oped and other activities currently
underway to provide nmechanisns to limt em ssions of |Indian
country sources in the future. However, there will be a gap
between the part 71 programpermt application requirenent and
t he devel opnent of those broadly avail abl e Federal nechani sns.
Because of this gap, EPA intends to inplenment today' s policy to
facilitate snmooth inplenentation of the program and to ensure
that early inplementation of the program can focus attention on
creating high-quality permts for higher-emtting part 71
sour ces.

Who may take advantage of this policy?

Air pollution sources may take advantage of this policy if
they are located in Indian country, would be covered by the part
71 program and their potential em ssions equal or exceed a major
source threshold, but their actual em ssions are at or bel ow 50
percent of the threshold. The decision to utilize this policy is
purely voluntary and at the discretion of the source. Al
sources are free to apply for a part 71 permt.

Wy woul d sources want to take advantage of this policy?

Title V requires operating permts for major sources as well
as other types of sources, as described in part 71 (see section
71.3). |If a source takes advantage of this policy for al
regul ated air pollutants for which the source would be a maj or
source, EPA would treat it as a nonmajor source for purposes of
title V. If the source is not otherw se subject to title V, EPA
would not require it to apply for a permt or to pay part 71
permt fees.

Are there any exceptions to this PTE policy?

Maj or sources for the purposes of title V include any
stationary sources that are mmjor sources as defined in section
112, section 302, or part D of title | of the CAA  Consistent
wi th EPA's once-in-always-in policy for maxi num achi evabl e
control technol ogy (MACT) standards, this policy would not apply
to any source that is already required to obtain a title V permt
due to being subject to a MACT standard.
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Li kew se, this policy would not be relevant for Indian
country sources with actual em ssions above 50 percent of a major
source threshold, but still below the major source threshol d.

For those sources, the only practicably enforceabl e mechani sm
currently available to limt PTE would be a |imt devel oped by a
Tribe or State with Cean Air Act prograns that EPA had
explicitly approved as applying in the sources’ areas of |ndian
country.

Additionally, if a source is subject to title V for a reason
other than its PTE (see 40 CFR part 71, section 71.3), then it
remai ns subject to title V regardless of this policy. For
exanple, if the source currently has a prevention of significant
deterioration (PSD) permt under part Cof title |I of the CAA
then it is required to get a title V permt.

What do sources need to do to qualify under this policy?

Sources would need to do three things. First, they would
need to send a letter to the appropriate EPA Regional Ofice
indicating their intent to take advantage of this policy prior to
the deadline for submttal of their part 71 permt application.
The EPA believes it is appropriate to ask sources to take this
step, even though EPA' s transition policy for part 70 prograns
does not discuss it, because EPAis less famliar with source
popul ations in specific areas than are state, |ocal and tri bal
governnents. This notification action will assist EPA in
identifying sources and makes it clear to the Agency which
sources are intending to take advantage of this policy. Second,
sources would need to nmaintain their actual em ssions, for every
consecutive 12-nonth period (beginning with the 12 nont hs
i mredi ately preceding the date of this nmenorandum, at |evels
t hat never exceed 50 percent of any of the mmjor stationary
source thresholds applicable to that source. Third, sources
woul d need to keep records on site to denonstrate that em ssions
are below these thresholds for the entire transition period. A
source having a PTE which is at or above the major source
t hreshol d, and whi ch has actual em ssions above the 50 percent
threshol d without conplying with major source requirenents of the
CAA (or without otherwise limting its potential to emt), could
be subject to enforcenent.

How long will this policy be in place?

The EPA woul d inplenent this policy fromthe date of this
menmor andum until either EPA adopts and inplenents a mechani sm
that a source can use to limt its PTE, or EPA explicitly
approves a tribe's or state’s program providing such a nechani sm
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for the relevant area of Indian country. Were the nmechanismis
the Federal preconstruction permt programreferred to above,
this policy would extend to a date to be specified in the rule
that establishes the preconstruction program

VWhat is the connection between the Tribal Authority Rule (TAR)
and this policy?

The Tribal Authority Rule (TAR), officially titled “Indian
Tribes: Ar Quality Planning and Managenent; Final Rule,” was
publ i shed on February 12, 1998 in the Federal Register. The TAR
authorizes EPA to treat eligible tribes in the sane manner as
States for sonme purposes under the CAA and to approve tribal air
quality prograns neeting the applicable m nimumrequirenents of
the CAA. The EPA expects that many Tribes wi |l devel op and seek
approval of CAA prograns, including prograns that nmay provide a
practicably enforceable nmechanismfor limting sources’ PTE
Such a mechani smcould be used to |limt PTE for sources of any
size. Note that if Tribes obtain EPA approval of their own part
70 progranms, they will be free to require title V permts of al
maj or sources (and m nor sources, if they choose to do so)
notw t hstandi ng this policy.

Who should read this menorandum and who are the contacts for
nmore i nformati on?

We are asking Regional Ofices to send this nmenmorandumto
States and Indian tribes within their Regions. Questions
concerning specific issues and cases should be directed to the
appropriate Regional Ofice. The Regional Ofice staff may
contact Scott Voorhees of the Operating Permts G oup
(919-541-5348), Lynn Hutchinson of the Integrated |Inplenentation
G oup(919-541-5795), John WAl ke (202-260-9856) or M ke Thrift
(202-260-7709) of the Ofice of Ceneral Counsel, or Carol Hol nes
of the Ofice of Regulatory Enforcenent (202-564-8907). The
docunent is also available on the Internet, at
http://ww. epa. gov/ttn/oarpg under "Actions Sorted by CAA Title,
OQperating Permts & New Source Review (Title V), Menoranda,
Policy & Guidance Menos."

The policies set forth in this nmenorandum are intended
sol ely as gui dance, do not represent final Agency action, and
cannot be relied upon to create any rights enforceable by any

party.



Addr essees:
Director, Ofice of Ecosystem Protection, Region I
Director, Division of Environnmental Planning and Protection,
Region |1
Director, Air Protection Division, Region Il
Director, Air, Pesticides, and Toxi cs Managenent Division, Region IV
Director, Air and Radi ation Division, Region V
Director, Miultimedia Planning and Permtting Division, Region VI
Director, Air, RCRA and Toxics D vision, Region VII
Assi stant Regional Adm nistrator, Ofice of Partnership and
Regul at ory Assi stance, Region VIII
Director, Air Division, Region IX
Director, Ofice of Air, Region X
Regi onal Counsels, Regions |-X
Director, Ofice of Environnental Stewardship, Region |
Director, Division of Enforcenent and Conpliance Assurance,
Region |1
Director, Enforcenment Coordination Ofice, Region Il
Director, Conpliance Assurance and Enforcenent Division, Region VI
Director, Enforcenment Coordination Ofice, Region VII
Assi stant Regional Adm nistrator, Ofice of Enforcenent, Conpliance
and Environnmental Justice, Region VIII
Enf orcenment Coordinator, Ofice of Regional Enforcenent
Coor di nation, Region |IX

cc: C Holnes, CECA
J. KetchamColw ||, OPAR

J. Wal ke, OGC

T. Smth, QAQPS

J. Havard OGC

M Thrift, OGC

S. Voor hees, OQAQPS

S. Hitte, QAQPS

C. Carraway, OQOAQPS

J. Swanson, QAQPS

A. Hanson, OW

D. Laroche, OAR

Regi onal Tribal Air Coordinators, Regions I-I1, IV-X












| Fw: Two more sources in Thurston County , NE?

\"'\ii..-

e T, PatriciaA Scott to: MarkA Smith 04/02/2012 10:04 AM
—_—~ Cc: Jane Kloeckner, Robert Webber
FYI
----- Forwarded by PatriciaA Scott/R7/USEPA/US on 04/02/2012 10:02 AM -----
From: "Smith, Clark" <clark.smith@nebraska.gov>
To: PatriciaA Scott/R7/USEPA/US@EPA
Date: 04/02/2012 08:57 AM
Subject: RE: Two more sources in Thurston County, NE?
Pat,

For all of the sources listed, we have either not permitted them, or their permits “expired”. None of
them have received a construction permit. The reason | put “expired” in quotes, is that Blue Ox
(Automatic Equipment Mfg Co) and Thurston Manufacturing used to be covered by our VOC/HAP
General Permit. That permit has been reissued, however, these companies did not reapply for coverage.
In addition, we have EPA designated as the permitting authority for them in our IIS system.

Just to let you know, we also have the following sources listed as being active in Thurston Co:

Emerson Mfg, Pender

Pender Grain, Pender

Central Valley Ag, Thurston

Crop Production Services, Thurston

The only one of these that we show having an active permit is Central Valley Ag. They were issued a
construction permit in 1994. | do not know where these would fall out in EPA’s minor source programs,
but thought you would want to know they were once on our radar.

Clark

W. Clark Smith, Supervisor

Air Quality Permitting Section
Department of Environmental Quality
Phone: 402.471.4204

Email: clark.smith@nebraska.gov

From: PatriciaA Scott [mailto:Scott.PatriciaA@epamail.epa.gov]
Sent: Friday, March 30, 2012 5:55 PM

To: Smith, Clark

Subject: Two more sources in Thurston County, NE?

Clark,

Do you have record of NDEQ ever issued any air permits - operating or construction - to the following
sources? If so, are they still in affect?

Pender Municipal Power Plant
Blue Ox (Automatic Equipment NFG

Thurston Manufacturing



Thanks again,

Pat
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Farabee Mechanical-In ko

P.O. Box 1748
Hickman, NE 68372-1748
Phone (402) 792-2612
Fax (402) 792-2712

10 April 2012

Melissa Ellis, Air Toxics Coordinator
NE Dept. of Environmental Quality
1200 N St., Ste. 400

Lincoln, NE 68508

Ms. Elhs

Please ﬁnd enclosed for Pender Mumclpal nght & Power
Nebraska I e A v oy v g, s

ABURETI IR B UEIR
. o

. Notlce of Apphcablhty (may be a duphcate notificats

Should you have any questlons regarding this submissios
contact me via email: farabeecsm@inebraska.com

Respeeﬁully,

Faraf;e'e MeehahicaJ:; Inc. j
Dinna o

Donna Oehm - |

Client Serﬁces Maaager

CC: EPAREGION VI (ANEKSMO) 17

i+ WYDIRECTOR, AIR AND WASTE MANAGEMENT

ki3 REYRICE NESHARZZZZ 50y heg 5o g o o | oo

901 N 5™ ST
7.7 7. KANSAS CITY KS 66101

Plant, Pender,

lon)

n, please

'

\

20120029308
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‘84/18/2812 13:41 3852349
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VILLAGE OF PENDER

FMI Initial Notification oprplkabiﬂty

PO Box 1748 HaﬂuuﬂEnns-nnStnuhniblhrﬂ:undnnsAh1iihnann:
Hidoman NE 68372-1748 mwmmm
Phone: (402) 792-2612 40 CFR part 63, subpart ZZZZ

Fax: (402) 792-2712

vunmmmwmmammummmmm
Hmr&nmmronmformﬂnmkmpmunglnmmmbmn Enpines

NAICS Code(s): 221122 “Electric Power Distribution”
Compliance Date: Existing Source: May 3, 2013

o Mﬁmmadmmwhlmm

|

{Company Name: | Pender Municipal Light & Power Plant

Facility Name (if different): |

Facility Physical Location Address:  [205 N, 3rd St
Pender, NE 68047

Myfaclityisa: [ Area Source O major Source

name/title: | City of Pender
Owner/Company address] PO Box 549
|{Owner telephone number- |a02) 385-3121

Owner email address (if available):  |villageofpender@huntel.net

|Person to Contact:

Iname / Title: | Frank Fendrick, Utilities Superintendent
Telephone Number- (402) 385-3121

[Email address (if available): [villageofpender@huntel.net

|

Page1of2

PAGE
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04/18/2012 13:41 3852349 VILLAGE OF PENDER
- FMI Initial Netification of Applicability
POBox 1748 National Emission Standards for Hazardous Air Pollutants:
Hickman NE 68372-1748 WWMWW
Phone: (402) 792-2612 40 CFR part 63, subpart 2222
Fax: (402) 792-2712

P Ry

|

Brief description of the stationary RICE at the fadlity, induding number of engines
{and the site-rated HP of cach engine: 1

[Unit 1 Fairbanks-Morse 38TDD8-1/8 2160 hp non-emergency

___Fairbanks-Morse 38TDD8-1/8 2880 hp __non-emergency
Unit 3 Fairbanks-Morse 3800&1/8 800 hp non-emergency
[Unit 4 Fairbanks-Morse 38DD8-1/8 1280 hp non-emergency

1 hereby certify that the information presented herein is corvect to the

2_, 5-Apr-12
(Signature) (Date) '
Frank Fendrick, Utilities Superintendent (402) 385-3121
(Printed Name/Title) (Telephone Number)

**Retum both pages (signed) to FM1 via fax or email: farabeecsm@inebraska.com

Page 20f 2
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RECEIVED

FMI =

Farabee Mechanical Tier i

P.O. Box 1748
Hickman, NE 68372-1748
Phone (402) 792-2612
Fax (402) 792-2712

04 June 2012

EPA REGION VII (IA NE KS MO)

DIRECTOR, AIR AND WASTE MANAGEMENT
RE: RICE NESHAP ZZZZ

901 N 5™ ST

KANSAS CITY KS 66101

For Pender Municipal Light & Power Plant, please find enclosed:
et sNotlce of Proposed Upgrade or Modification

Itis my understandlng that Pender is on Tribal lands and would have
EPA Region 7 jurisdiction. I am cc’ing NDEQ as a courtesy.

Respectfully,

Farabee Mechanical, Inc.
Donna: Odom . -
Donna Oehm

Client Services Manager

CC: Melissa Ellis, Air Toxics Coordinator

NE Dept of Environmental Quality

1200 N. St., Ste. 400
Lincoli¥NE 68508 % & *.17i 1 e ws

0 A A

20120039908




FMI
Farabee Mechanical Inc.

P.0O. Box 1748

Hickman, NE 68372-1748
Phone {402) 792-2612

Fax (402) 792-2712
Date | 29-May-2012 ~|Permit Holder |  Pender Municipal Light & Power Plant
Permit # pending Regulating Authority NDEQ - Air cc: EPA Region VI
Facility ID 46375 1200 N St., Ste 400 901 N 5th St.

. : Lincoln, NE 68508 Kansas City KS 66101
Location I 205 N. 3rd St., PO Box 549

Pender, NE 68047

Unit # and Model IUNIT 1: Fairbanks-Morse 38TDD8-1/8

Description of proposed changes |

Remove existing exhaust silencer and tail pipe. Install new oxidation catalyst/silencer combination unit and
replace tail pipe. New silencer will bring unit into RICE-NESHAP compliance with performance test
to be completed after installation.

Additionally, crankcase emissions filtration system will be placed to condense oil mist and return to crankcase.
Remaining crankcase emissions will be returned to combustion air inlet resulting in no net emissions for the
crankcase vent system per RICE-NESHAP regulations.

[Will exhaust location change ? ives | Ino Ix |

[Will exhaust height be modified ? [ves | [no x|

Stack height after modification |

Height of tallest building within 50 feet | Power plant building 18'

Tentative date of completion ] 1/15/2013

Permit Holder's Representative | Frank Fendrick, Utilities Superintendent
Contact information for permit holder | {(402) 385-3121 fax (402) 385-386.2

email; villageofpender@huntel.net

y
Signature | — 7 44/é - R
/ 24 5 24 A/ZL—'
i -










Pender, Ne Muncipal Power Plant
o Dave Peterson

“¥ to:
Robert Webber
08/01/2012 01:46 PM
Cc:
"Village of Pender (villageofpender@huntel.net)"
Hide Details
From: Dave Peterson <dpeterson@jeo.com>

To: Robert Webber/R7/USEPA/US@EPA

Cc: "Village of Pender (villageofpender@huntel.net)" <villageofpender@huntel.net>

1 Attachment

L)

image001.png

Bob, | am completing the Tribal Air Permitting requirement for the Village of Pender, Nebraska. Per your letter, dated July 2,
2012, you are requesting an Application for New Construction and also an Application for Synthetic Minor Limit. My question
is, with this being an existing facility would a Registration for Existing Sources be more appropriate than the Application for
New Construction, this way actual emissions for 2011 and total allowable or potential emissions would be provided? Or is it
your intent to review the annual emissions that could be emitted if the power plant were to operate to the maximum hours,
per their permit with the Nebraska Department of Environmental Quality?

Please call or reply with questions or comments.
Respectfully

DAVID R. PETERSON, PE | Electrical Department Manager

JEO CONSULTING GROUP INC

803 W. Norfolk Avenue | PO Box 1424 | Norfolk, Nebraska 68702-1424
0:402.371.6416 | m: 402.750.4820 | f: 402.371.5109
dpeterson@jeo.com



























































































PERFORMANCE TEST PROTOCOL

List all pollutants to be sampled.
POLLUTANT NUMBER OF TOTAL TIME NUMBER OF TEST METHOD
SAMPLING PER TEST RUN TEST RUNS TO BE USED
POINTS

1 CO inlet 1 1 hour 3 10&
ASTM 6522-00

2 0; 1 1 hour 3 3A&
ASTM 6522-00

3 | COoutlet 1 1 hour 3 10&
: ASTM 6522-00

4 0, 1 1 hour 3 3A &
ASTM 6522-00

Pender Municipal Power Plant, Pender, NE, has installed a catalyst unit monitoring system on

each RICE.

Testing will be performed on the inlet and outlet of each catalyst to demonstrate CO reduction
and/or <23 ppm outlet limit. The CO on the inlet and outlet will be corrected to 15% O, for
calculations. Each RICE will be base loaded for testing.

Facility ID: 46375



FMI , Notification of Intent to Test

PO Box 1748 National Emission Standards for Hazardous Air Pollutants:
Hickman NE 68372-1748 Stationary Reciprocating Internal Combustion Engines
Phone: (402) 792-2612 40 CFR part 63, subpart ZZZZ

Fax: (402) 792-2712

NAICS Code(s): 221122 "Electric Power Distribution”

Compliance Date: Existing Source: May 3, 2013
0 New/reconstructed source: upon initial startup

Company Name: | Pender Municipal Power Plant

Facility Name (if different): |

Facility Physical Location Address: |205 N. 3rd

Pender NE 68047
My facﬂity isa: [ Area Source [ Major Source
Owner name / title: | | Village of Pender
Owner/Company address} |PO Box 5
Owner telephone number: | 1(402) 385-3121
Owner email address (if available): lvillageofpender@huntel.net
Person to Contact: _
Name / Title: | “Frank Fendrick
Telephone Number: l(a02) 385-3121
Email address (if available): lvillageofpender@huntel.net
Page 1of 2

**Return both pages {signed) to FM! via fax or email: farabeecsm@inebraska.com
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FMI Notification of Intent to Test
. POBox 1748 National Emission Standards for Hazardous Air Pollutants:
{  Hickman NE 68372-1748 Stationary Reciprocating Internal Combustion Engines
:  Phone: (402) 792-2612 40 CFR part 63, subpart Z72Z
Fax: (402) 792-2712
- R Ly g =Ty~ e Y ) ¥ U LY M a1

Brief description of the stationary RICE at the facility, including number of engines
and the site-rated HP of each engine:

Unit 1 Fairbanks-Morse 38TDD8-1/8 2160 hp
Unit 2 Fairbanks-Morse 38TDD8-1/8 2880 hp
Unit 3 Fairbanks-Morse 38DD8-1/8 800 hp

Unit 4 Fairbanks-Morse 38DD8-1/8 - 1280 hp

This facility has installed and intends to conduct a performance test
on December 11th and 12th, 2012.
. * Continuous Parametric Monitoring System (CPMS)
* Catalyst / Silencer Units

I hereby certify that the information presented herein is correct to the

‘best of my knowledge.
October S, 2012
(Signature) (Date)
Frank Fendrick, Utilities Superintendent (402) 385-3121
(Printed Name/Title) (Telephone Number)

Page 2 0f 2

*$Return both pages (signed) to FMI via fax or email: farabeecsm@inebraska.com



! RE: Synthetic Minor Permit Application for Pender Power Plant [
= | Robert Webber Dave Peterson 11/02/2012 04:43 PM
Jon Knodel

Dave,

| appreciate your quick response to the request for additional information regarding the previously
submitted Synthetic Minor Permit Application. The application is now determined to be administratively
complete pursuant to 40 CFR § 49.154.

Please be advised that the application completeness determination does not constitute a thorough
evaluation of the merits of the application. If we determine that additional information is necessary to
evaluate or take final action on the application, we may request additional information from the Village of
Pender and require a response in a reasonable time period.

I look forward to working with you in preparing the synthetic minor permit.
Respectfully,

Bob Webber

Air Permitting & Compliance Branch

Air and Waste Management Division

U.S. Environmental Protection Agency, Region VII
11201 Renner Boulevard

Lenexa, KS 66219

Phone: 913-551-7251

webber.robert@epa.gov

*** PLEASE NOTE THAT EPA REGION 7 HAS RELOCATED ***
The EPA Region 7 office relocated from Kansas City, KS to Lenexa, KS
and began full operations on October 15, 2012. Staff phone numbers
remain the same. Please mail correspondence to the following address:

U.S. Environmental Protection Agency, Region VII
11201 Renner Boulevard
Lenexa, KS 66219

Dave Peterson Bob, Included is the additional information neces... 11/02/2012 03:42:05 PM
From: Dave Peterson <dpeterson@jeo.com>
To: Robert Webber/R7/USEPA/US@EPA
Cc: "Village of Pender (villageofpender@huntel.net)" <villageofpender@huntel.net>
Date: 11/02/2012 03:42 PM
Subiject: RE: Synthetic Minor Permit Application for Pender Power Plant

Bob, Included is the additional information necessary to complete the New Source General Application
with synthetic minor limits.

Please review and call or reply with questions or comments.

Respectfully

DAVID R. PETERSON, PE | Electrical Department Manager
JEO CONSULTING GROUP INC



803 W. Norfolk Avenue | PO Box 1424 | Norfolk, Nebraska 68702-1424
0:402.371.6416 | m: 402.750.4820 | f: 402.371.5109
dpeterson@jeo.com

From: Webber.Robert@epamail.epa.gov [mailto:Webber.Robert@epamail.epa.gov]
Sent: Thursday, November 01, 2012 5:58 PM

To: Dave Peterson

Cc: Knodel.Jon@epamail.epa.gov

Subject: Synthetic Minor Permit Application for Pender Power Plant

Mr. Peterson,

During a telephone conversation yesterday with Frank Fendrick, Utility Superintendent with the Village of Pender,
he directed me to you to address issues related to the synthetic minor construction permit application for the Village
of Pender Municipal Power Plant. As | indicated during our conversation today | am in the process of reviewing the
application. The application will need to be supplemented to provide for each regulated NSR pollutant and/or HAP

and for all emissions units to be covered by an emissions limitation, the following information:

1. The proposed emission limitation and a description of its effect on actual emissions or the potential to emit.
Proposed emission limitations must have a reasonably short averaging period, taking into consideration the
operation of the source and the methods to be used for demonstrating compliance.

2. The proposed testing, monitoring, recordkeeping and reporting requirements to be used to demonstrate and assure
compliance with the proposed limitation.

3. Estimates of the allowable emissions and/or potential to emit that would result from compliance with the
proposed limitation, including all calculations for the estimates.

4. Proposed operating schedule, including number of hours per day, number of day per week and number of weeks
per year.

5. Type and quantity of fuels, including sulfur content of fuels, proposed to be used on a daily, annual and

maximum hourly basis.

You indicated you had not seen the outreach material that | provided to the Village of Pender during my visit in
July. An electronic copy is attached:

(See attached file: draft R7 handout derived from Feb 2012 OAQPS Training.pdf)

You also asked for an example of a synthetic minor application from a similar RICE source in Indian . While EPA
Region 7 has not received such an application, EPA Region 6 has received an application from a Casino located in
Indian Country with RICE engines. The application can be found on the following Region 6 website:

http://yosemite.epa.gov/r6/Apermit.nsf/AirP. Please be advised that | am not aware of whether the application has

been determined to be complete.

Guidance for proposing synthetic minor permit limits can also be found on state permitting authority websites. One
example that includes several examples can be found at the Minnesota Pollution Control Agency website:
http://www.pca.state.mn.us/index.php/air/air-permits-and-rules/air-permits-and-forms/air-permits/proposing-synthet

ic-minor-permit-limits.html.

I look forward to discussing the application again tomorrow and plan to be available all day.

Sincerely,

Bob Webber



Air Permitting & Compliance Branch

Air and Waste Management Division

U.S. Environmental Protection Agency, Region VII
11201 Renner Boulevard

Lenexa, KS 66219

Phone: 913-551-7251

webber.robert@epa.gov

*** PLEASE NOTE THAT EPA REGION 7 HAS RELOCATED ***

The EPA Region 7 office relocated from Kansas City, KS to Lenexa, KS
and began full operations on October 15, 2012. Staff phone numbers
remain the same. Please mail correspondence to the following address:

U.S. Environmental Protection Agency, Region VII
11201 Renner Boulevard

Lenexa, KS 66219 DOC110212-11022012143420.pdf
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NEBRASKA ET AL. v. PARKER ET AL.
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In 1854, the Omaha Tribe entered into a treaty with the United States
agreeing to establish a 300,000-acre reservation and to “cede” and
“forever relinquish all right and title to” its remaining land in pre-
sent-day Nebraska for a fixed sum of money. In 1865, the Omaha
Tribe again entered into a treaty with the United States agreeing to
“cede, sell, and convey” land for a fixed sum. When, in 1872, the
Tribe sought to sell more of its land to the United States, Congress
took a different tack. In lieu of a fixed-sum purchase, Congress au-
thorized the Secretary of the Interior to survey, appraise, and sell
tracts of reservation land to western settlers and to deposit any pro-
ceeds from the land sales in the U. S. Treasury for the Tribe’s benefit.
Congress took the same approach in 1882 when it passed the Act in
question. That Act authorized the Secretary of the Interior to survey,
appraise, and sell roughly 50,000 acres of reservation land lying west
of a railroad right-of-way. W. E. Peebles purchased a tract under the
terms of the 1882 Act and established the village of Pender.

In 2006, the Tribe amended its Beverage Control Ordinance and
sought to subject Pender retailers to the amended ordinance. See 18
U. S. C. §1161 (permitting tribes to regulate liquor sales on reserva-
tion land and in “Indian country”). Pender and its retailers brought a
suit against the Tribe in Federal District Court to challenge the ordi-
nance, and the State intervened on their behalf. They alleged that
they were not within the reservation boundaries or in Indian country
and therefore could not be subject to the ordinance. They sought de-
claratory relief and a permanent injunction prohibiting the Tribe
from asserting its jurisdiction over the disputed land. Concluding
that the 1882 Act did not diminish the Omaha Reservation, the Dis-
trict Court denied relief, and the Eighth Circuit affirmed.
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Held: The 1882 Act did not diminish the Omaha Indian Reservation.
Pp. 5-12.

(a) Only Congress may diminish the boundaries of an Indian reser-
vation, and its intent to do so must be clear. Solem v. Bartlett, 465
U. S. 463, 470. This Court’s framework for determining whether an
Indian reservation has been diminished is well settled and starts
with the statutory text. Hagen v. Utah, 510 U. S. 399, 411. Here, the
1882 Act bears none of the common textual indications that express
such clear intent, e.g., “[e]xplicit reference to cession or other lan-
guage evidencing the present and total surrender of all tribal inter-
ests” or “an unconditional commitment from Congress to compensate
the Indian tribe for its opened land,” Solem, supra, at 470. The Act’s
language opening the land “for settlement under such rules and regu-
lations as [the Secretary] may prescribe,” 22 Stat. 341, falls into a
category of surplus land acts that “merely opened reservation land to
settlement,” DeCoteau v. District County Court for Tenth Judicial
Dist., 420 U. S. 425, 448. A comparison of the text of the 1854 and
1865 treaties, which unequivocally terminated the Tribe’s jurisdiction
over its land, with the 1882 Act confirms this conclusion. Pp. 5-8.

(b) In diminishment cases, this Court has also examined “all the
circumstances surrounding the opening of a reservation,” Hagen, su-
pra, at 412, including the contemporaneous understanding of the
Act’s effect on the reservation. Here, such historical evidence cannot
overcome the text of the 1882 Act, which lacks any indication that
Congress intended to diminish the reservation. Dueling remarks by
legislators about the 1882 Act are far from the unequivocal evidence
required in diminishment cases. Pp. 8-10.

(c) Finally, and to a lesser extent, the Court may look to subse-
quent demographic history and subsequent treatment of the land by
government officials. See Solem, supra, at 471-472. This Court has
never relied solely on this third consideration to find diminishment,
and the mixed record of subsequent treatment of the disputed land in
this case cannot overcome the statutory text. Petitioners point to the
Tribe’s absence from the disputed territory for more than 120 years,
but this subsequent demographic history is the “least compelling” ev-
idence in the diminishment analysis. South Dakota v. Yankton Sioux
Tribe, 522 U. S. 329, 356. Likewise, evidence of the subsequent
treatment of the disputed land by government officials has similarly
limited value. And, while compelling, the justifiable expectations of
the non-Indians living on the land cannot alone diminish reservation
boundaries. Pp. 10-12.

(d) Because the parties have raised only the single question of di-
minishment, the Court expresses no view about whether equitable
considerations of laches and acquiescence may curtail the Tribe’s
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power to tax the retailers of Pender. Cf. City of Sherrill v. Oneida
Indian Nation of N. Y., 544 U. S. 197, 217-221. P. 12.

774 F. 3d 1166, affirmed.

THOMAS, J., delivered the opinion for a unanimous Court.
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notify the Reporter of Decisions, Supreme Court of the United States, Wash-
ington, D. C. 20543, of any typographical or other formal errors, in order
that corrections may be made before the preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 14-1406

NEBRASKA, ET AL., PETITIONERS v.
MITCH PARKER, ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE EIGHTH CIRCUIT

[March 22, 2016]

JUSTICE THOMAS delivered the opinion of the Court.

The village of Pender, Nebraska sits a few miles west of
an abandoned right-of-way once used by the Sioux City
and Nebraska Railroad Company. We must decide whether
Pender and surrounding Thurston County, Nebraska,
are within the boundaries of the Omaha Indian Reserva-
tion or whether the passage of an 1882 Act empowering
the United States Secretary of the Interior to sell the
Tribe’s land west of the right-of-way “diminished” the
reservation’s boundaries, thereby “free[ing]” the disputed
land of “its reservation status.” Solem v. Bartlett, 465
U.S. 463, 467 (1984). We hold that Congress did not
diminish the reservation in 1882 and that the disputed
land is within the reservation’s boundaries.

I
A

Centuries ago, the Omaha Tribe settled in present-day
eastern Nebraska. By the mid-19th century, the Tribe
was destitute and, in exchange for much-needed revenue,
agreed to sell a large swath of its land to the United
States. In 1854, the Tribe entered into a treaty with the
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United States to create a 300,000-acre reservation. Treaty
with the Omahas (1854 Treaty), Mar. 16, 1854, 10 Stat.
1043. The Tribe agreed to “cede” and “forever relinquish
all right and title to” its land west of the Mississippi River,
excepting the reservation, in exchange for $840,000, to be
paid over 40 years. Id., at 1043—-1044.

In 1865, after the displaced Wisconsin Winnebago Tribe
moved west, the Omaha Tribe agreed to “cede, sell, and
convey” an additional 98,000 acres on the north side of the
reservation to the United States for the purpose of creat-
ing a reservation for the Winnebagoes. Treaty with the
Omaha Indians (1865 Treaty), Mar. 6, 1865, 14 Stat. 667—
668. The Tribe sold the land for a fixed sum of $50,000.
Id., at 667.

In 1872, the Tribe again expressed its wish to sell por-
tions of the reservation, but Congress took a different tack
than it had in the 1854 and 1865 Treaties. Instead of
purchasing a portion of the reservation for a fixed sum,
Congress authorized the Secretary of the Interior to sur-
vey, appraise, and sell up to 50,000 acres on the western
side of the reservation “to be separated from the remain-
ing portion of said reservation” by a north-south line
agreed to by the Tribe and Congress. Act of June 10, 1872
(1872 Act), ch. 436, §1, 17 Stat. 391. Under the 1872 Act,
a nonmember could purchase “tracts not exceeding one
hundred and sixty acres each” or “the entire body offered.”
Ibid. Proceeds from any sales would be “placed to the
credit of said Indians on the books of the treasury of the
United States.” Ibid. But the proceeds were meager. The
1872 Act resulted in only two sales totaling 300.72 acres.

Then came the 1882 Act, central to the dispute between
petitioners and respondents. In that Act, Congress again
empowered the Secretary of the Interior “to cause to be
surveyed, if necessary, and sold” more than 50,000 acres
lying west of a right-of-way granted by the Tribe and
approved by the Secretary of the Interior in 1880 for use
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by the Sioux City and Nebraska Railroad Company. Act of
Aug. 7, 1882 (1882 Act), 22 Stat. 341. The land for sale
under the terms of the 1882 Act overlapped substantially
with the land Congress tried, but failed, to sell in 1872.
Once the land was appraised “in tracts of forty acres
each,” the Secretary was “to issue [a] proclamation” that
the “lands are open for settlement under such rules and
regulations as he may prescribe.” §§1, 2, id., at 341.
Within one year of that proclamation, a nonmember could
purchase up to 160 acres of land (for no less than $2.50 per
acre) in cash paid to the United States, so long as the
settler “occuplied]” it, made “valuable improvements
thereon,” and was “a citizen of the United States, or ...
declared his intention to become such.” §2, id., at 341.
The proceeds from any land sales, “after paying all ex-
penses incident to and necessary for carrying out the
provisions of th[e] act,” were to “be placed to the credit of
said Indians in the Treasury of the United States.” §3, id.,
at 341. Interest earned on the proceeds was to be “annu-
ally expended for the benefit of said Indians, under the
direction of the Secretary of the Interior.” Ibid.

The 1882 Act also included a provision, common in the
late 19th century, that enabled members of the Tribe to
select individual allotments, §§5-8, id., at 342-343, as a
means of encouraging them to depart from the communal
lifestyle of the reservation. See Solem, supra, at 467. The
1882 Act provided that the United States would convey
the land to a member or his heirs in fee simple after hold-
ing it in trust on behalf of the member and his heirs for 25
years. §6, 22 Stat. 342. Members could select allotments
on any part of the reservation, either east or west of the
right-of-way. §8, id., at 343.

After the members selected their allotments—only 10 to
15 of which were located west of the right-of-way—the
Secretary proclaimed that the remaining 50,157 acres
west of the right-of-way were open for settlement by non-
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members in April 1884. One of those settlers was W. E.
Peebles, who “purchased a tract of 160 acres, on which he
platted the townsite for Pender.” Smith v. Parker, 996 F.
Supp. 2d 815, 828 (Neb. 2014).

B

The village of Pender today numbers 1,300 residents.
Most are not associated with the Omaha Tribe. Less than
2% of Omaha tribal members have lived west of the right-
of-way since the early 20th century.

Despite its longstanding absence, the Tribe sought to
assert jurisdiction over Pender in 2006 by subjecting
Pender retailers to its newly amended Beverage Control
Ordinance. The ordinance requires those retailers to
obtain a liquor license (costing $500, $1,000, or $1,500
depending upon the class of license) and imposes a 10%
sales tax on liquor sales. Nonmembers who violate the
ordinance are subject to a $10,000 fine.

The village of Pender and Pender retailers, including
bars, a bowling alley, and social clubs, brought a federal
suit against members of the Omaha Tribal Council in their
official capacities to challenge the Tribe’s power to impose
the requirements of the Beverage Control Ordinance on
nonmembers. Federal law permits the Tribe to regulate
liquor sales on its reservation and in “Indian country” so
long as the Tribe’s regulations are (as they were here)
“certified by the Secretary of the Interior, and published in
the Federal Register.” 18 U. S. C. §1161. The challengers
alleged that they were neither within the boundaries of
the Omaha Indian Reservation nor in Indian country and,
consequently, were not bound by the ordinance.

The State of Nebraska intervened on behalf of the plain-
tiffs, and the United States intervened on behalf of the
Omaha Tribal Council members. The State’s intervention
was prompted, in part, by the Omaha Tribe’s demand that
Nebraska share with the Tribe revenue that the State
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received from fuel taxes imposed west of the right-of-way.
In addition to the relief sought by Pender and the Pender
retailers, Nebraska sought a permanent injunction prohib-
iting the Tribe from asserting tribal jurisdiction over the
50,157 acres west of the abandoned right-of-way.

After examining the text of the 1882 Act, as well as the
contemporaneous and subsequent understanding of the
1882 Act’s effect on the reservation boundaries, the Dis-
trict Court concluded that Congress did not diminish the
Omaha Reservation in 1882. 996 F. Supp. 2d, at 844.
Accordingly, the District Court denied the plaintiffs’ re-
quest for injunctive and declaratory relief barring the
Tribe’s enforcement of the Beverage Control Ordinance.
The Eighth Circuit affirmed. Smith v. Parker, 774 F. 3d
1166, 1168-1169 (2014). We granted certiorari to resolve
whether the 1882 Act diminished the Omaha Reservation.
576 U.S. __ (2015).

II

We must determine whether Congress “diminished” the
Omaha Indian Reservation in 1882. If it did so, the State
now has jurisdiction over the disputed land. Solem, 465
U.S., at 467. If Congress, on the other hand, did not
diminish the reservation and instead only enabled non-
members to purchase land within the reservation, then
federal, state, and tribal authorities share jurisdiction
over these “opened” but undiminished reservation lands.
Ibid.

The framework we employ to determine whether an
Indian reservation has been diminished is well settled.
Id., at 470-472. “[O]nly Congress can divest a reservation
of its land and diminish its boundaries,” and its intent to
do so must be clear. Id., at 470. To assess whether an Act
of Congress diminished a reservation, we start with the
statutory text, for “[t]he most probative evidence of dimin-
ishment is, of course, the statutory language used to open
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the Indian lands.” Hagen v. Utah, 510 U.S. 399, 411
(1994). Under our precedents, we also “examine all the
circumstances surrounding the opening of a reservation.”
Id., at 412. Because of “the turn-of-the-century assump-
tion that Indian reservations were a thing of the past,”
many surplus land Acts did not clearly convey “whether
opened lands retained reservation status or were divested
of all Indian interests.” Solem, supra, at 468. For that
reason, our precedents also look to any “unequivocal evi-
dence” of the contemporaneous and subsequent under-
standing of the status of the reservation by members and
nonmembers, as well as the United States and the State of
Nebraska. South Dakota v. Yankton Sioux Tribe, 522
U. S. 329, 351 (1998).

A

As with any other question of statutory interpretation,
we begin with the text of the 1882 Act, the most “probative
evidence” of diminishment. Solem, supra, at 470; see, e.g.,
United States v. Ron Pair Enterprises, Inc., 489 U. S. 235,
241 (1989) (“The task of resolving the dispute over the
meaning of [a statutory text] begins where all such inqui-
ries must begin: with the language of the statute itself”).
Common textual indications of Congress’ intent to dimin-
ish reservation boundaries include “[e]xplicit reference to
cession or other language evidencing the present and total
surrender of all tribal interests” or “an unconditional
commitment from Congress to compensate the Indian
tribe for its opened land.” Solem, supra, at 470. Such
language “providing for the total surrender of tribal claims
in exchange for a fixed payment” evinces Congress’ intent
to diminish a reservation, Yankton Sioux, supra, at 345,
and creates “an almost insurmountable presumption that
Congress meant for the tribe’s reservation to be dimin-
ished,” Solem, supra, at 470—-471. Similarly, a statutory
provision restoring portions of a reservation to “the public
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domain” signifies diminishment. Hagen, 510 U. S., at 414.
In the 19th century, to restore land to the public domain
was to extinguish the land’s prior use—its use, for exam-
ple, as an Indian reservation—and to return it to the
United States either to be sold or set aside for other public
purposes. Id., at 412—413.

The 1882 Act bore none of these hallmarks of diminish-
ment. The 1882 Act empowered the Secretary to survey
and appraise the disputed land, which then could be pur-
chased in 160-acre tracts by nonmembers. 22 Stat. 341.
The 1882 Act states that the disputed lands would be
“open for settlement under such rules and regulations as
[the Secretary of the Interior] may prescribe.” Ibid. And
the parcels would be sold piecemeal in 160-acre tracts.
Ibid. So rather than the Tribe’s receiving a fixed sum for
all of the disputed lands, the Tribe’s profits were entirely
dependent upon how many nonmembers purchased the
appraised tracts of land.

From this text, it is clear that the 1882 Act falls into
another category of surplus land Acts: those that “merely
opened reservation land to settlement and provided that
the uncertain future proceeds of settler purchases should
be applied to the Indians’ benefit.” DeCoteau v. District
County Court for Tenth Judicial Dist., 420 U.S. 425,
448 (1975). Such schemes allow “non-Indian settlers to
own land on the reservation.” Seymour v. Superintendent
of Wash. State Penitentiary, 368 U.S. 351, 356 (1962).
But in doing so, they do not diminish the reservation’s
boundaries.

Our conclusion that Congress did not intend to diminish
the reservation in 1882 is confirmed by the text of earlier
treaties between the United States and the Tribe. See
Mattz v. Arnett, 412 U.S. 481, 504 (1973) (comparing
statutory text to earlier bills). In drafting the 1882 Act,
Congress legislated against the backdrop of the 1854 and
1865 Treaties—both of which terminated the Tribe’s juris-
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diction over their land “in unequivocal terms.” Ibid.
Those treaties “ced[ed]” the lands and “reliquish[ed]” any
claims to them in exchange for a fixed sum. 10 Stat.
1043-1044; see also 14 Stat. 667 (“The Omaha tribe of
Indians do hereby cede, sell, and convey to the United
States a tract of land from the north side of their present
reservation . ..” (emphasis added)). The 1882 Act speaks
in much different terms, both in describing the way the
individual parcels were to be sold to nonmembers and the
way in which the Tribe would profit from those sales.
That 1882 Act also closely tracks the 1872 Act, which
petitioners do not contend diminished the reservation.
The change in language in the 1882 Act undermines peti-
tioners’ claim that Congress intended to do the same with
the reservation’s boundaries in 1882 as it did in 1854 and
1865. Petitioners have failed at the first and most im-
portant step. They cannot establish that the text of the
1882 Act evinced an intent to diminish the reservation.

B

We now turn to the history surrounding the passage of
the 1882 Act. The mixed historical evidence relied upon
by the parties cannot overcome the lack of clear textual
signal that Congress intended to diminish the reservation.
That historical evidence in no way “unequivocally reveal[s]
a widely held, contemporaneous understanding that the
affected reservation would shrink as a result of the pro-
posed legislation.” Solem, 465 U. S., at 471 (emphasis
added); see also Exxon Mobil Corp. v. Allapattah Services,
Inc., 545 U. S. 546, 568 (2005) (describing the “often
murky, ambiguous, and contradictory” nature of extratex-
tual evidence of congressional intent).

Petitioners rely largely on isolated statements that some
legislators made about the 1882 Act. Senator Henry
Dawes of Massachusetts, for example, noted that he had
been “assured that [the 1882 Act] would leave an ample
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reservation” for the Tribe. 13 Cong. Rec. 3032 (1882)
(emphasis added). And Senator John Ingalls of Kansas
observed “that this bill practically breaks up that portion
at least of the reservation which is to be sold, and provides
that it shall be disposed of to private purchasers.” Id., at
3028. Whatever value these contemporaneous floor
statements might have, other such statements support the
opposite conclusion—that Congress never intended to
diminish the reservation. Senator Charles Jones of Flor-
ida, for example, spoke of “white men purchas[ing] titles to
land within this reservation and settl[ing] down with the
Indians on it.” Id., at 3078 (emphasis added). Such duel-
ing remarks by individual legislators are far from the
“clear and plain” evidence of diminishment required under
this Court’s precedent. Yankton Sioux, 522 U. S., at 343
(internal quotation marks omitted); see also Solem, 465
U. S., at 478 (noting that it was unclear whether state-
ments referring to a “‘reduced reservation’” alluded to the
“reduction in Indian-owned lands that would occur once
some of the opened lands were sold to settlers or to the
reduction that a complete cession of tribal interests in the
opened area would precipitate”).

More illuminating than cherry-picked statements by
individual legislators would be historical evidence of “the
manner in which the transaction was negotiated” with the
Omaha Tribe. Id., at 471.'! In Yankton Sioux, for exam-
ple, recorded negotiations between the Commissioner of

1Until this Court’s 1903 decision in Lone Wolf v. Hitchcock, 187 U. S.
553, 566—568, the question whether Congress could unilaterally abro-
gate treaties with tribes and divest them of their reservation lands was
unsettled. Thus, what the tribe agreed to has been significant in the
Court’s diminishment analysis. See, e.g., South Dakota v. Yankton
Sioux Tribe, 522 U. S. 329, 351-353 (1998). Historical evidence of how
pre-Lone Wolf sales of lands were negotiated has been deemed compel-
ling, whereas historical evidence of negotiations post-Lone Wolf might
be less so. See, e.g., Hagen v. Utah, 510 U. S. 399, 416-417 (1994).
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Indian Affairs and leaders of the Yankton Sioux Tribe
unambiguously “signaled [the Tribe’s] understanding that
the cession of the surplus lands dissolved tribal govern-
ance of the 1858 reservation.” 522 U. S., at 353. No such
unambiguous evidence exists in the record of these negoti-
ations. In particular, petitioners’ reliance on the remarks
of Representative Edward Valentine of Nebraska, who
stated, “You cannot find one of those Indians that does not
want the western portion sold,” and that the Tribe wished
to sell the land to those who would “‘reside upon it and
cultivate it’” so that the Tribe members could “benefit of
these improvements,” 13 Cong. Rec. 6541, falls short.
Nothing about this statement or other similar statements
unequivocally supports a finding that the existing bounda-
ries of the reservation would be diminished.

C

Finally, we consider both the subsequent demographic
history of opened lands, which serves as “one additional
clue as to what Congress expected would happen once land
on a particular reservation was opened to non-Indian
settlers,” Solem, 465 U. S., at 472, as well as the United
States’ “treatment of the affected areas, particularly in the
years immediately following the opening,” which has
“some evidentiary value,” id., at 471. Our cases suggest
that such evidence might “reinforc[e]” a finding of dimin-
ishment or nondiminishment based on the text. Matiz,
412 U. S., at 505; see also, e.g., Rosebud Sioux Tribe v.
Kneip, 430 U. S. 584, 604—-605 (1977) (invoking subsequent
history to reject a petitioner’s “strained” textual reading of
a congressional Act). But this Court has never relied
solely on this third consideration to find diminishment.

As petitioners have discussed at length, the Tribe was
almost entirely absent from the disputed territory for
more than 120 years. Brief for Petitioners 24-30. The
Omaha Tribe does not enforce any of its regulations—
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including those governing businesses, fire protection,
animal control, fireworks, and wildlife and parks—in
Pender or in other locales west of the right-of-way. 996 F.
Supp. 2d, at 832. Nor does it maintain an office, provide
social services, or host tribal celebrations or ceremonies
west of the right-of-way. Ibid.

This subsequent demographic history cannot overcome
our conclusion that Congress did not intend to diminish
the reservation in 1882. And it is not our role to “rewrite”
the 1882 Act in light of this subsequent demographic
history. DeCoteau, 420 U. S., at 447. After all, evidence of
the changing demographics of disputed land is “the least
compelling” evidence in our diminishment analysis, for
“[e]very surplus land Act necessarily resulted in a surge of
non-Indian settlement and degraded the ‘Indian character’
of the reservation, yet we have repeatedly stated that not
every surplus land Act diminished the affected reserva-
tion.” Yankton Sioux, 522 U. S., at 356.

Evidence of the subsequent treatment of the disputed
land by Government officials likewise has “limited inter-
pretive value.” Id., at 355. Petitioners highlight that, for
more than a century and with few exceptions, reports from
the Office of Indian Affairs and in opinion letters from
Government officials treated the disputed land as Nebras-
ka’s. Brief for Petitioners 24—38; see also 996 F. Supp. 2d,
at 828, 830. It was not until this litigation commenced
that the Department of the Interior definitively changed
its position, concluding that the reservation boundaries
were in fact not diminished in 1882. See id., at 830-831.
For their part, respondents discuss late-19th-century
statutes referring to the disputed land as part of the res-
ervation, as well as inconsistencies in maps and state-
ments by Government officials. Brief for Respondent
Omaha Tribal Council et al. 45—-52; Brief for United States
38-52; see also 996 F. Supp. 2d, at 827, 832-833. This
“mixed record” of subsequent treatment of the disputed
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land cannot overcome the statutory text, which is devoid of
any language indicative of Congress’ intent to diminish.
Yankton Sioux, supra, at 356.

Petitioners’ concerns about upsetting the “justifiable
expectations” of the almost exclusively non-Indian settlers
who live on the land are compelling, Rosebud Sioux, supra,
at 605, but these expectations alone, resulting from the
Tribe’s failure to assert jurisdiction, cannot diminish
reservation boundaries. Only Congress has the power to
diminish a reservation. DeCoteau, 420 U. S., at 449. And
though petitioners wish that Congress would have “spoken
differently” in 1882, “we cannot remake history.” Ibid.

* * *

In light of the statutory text, we hold that the 1882 Act
did not diminish the Omaha Indian Reservation. Because
petitioners have raised only the single question of dimin-
ishment,? we express no view about whether equitable
considerations of laches and acquiescence may curtail the
Tribe’s power to tax the retailers of Pender in light of the
Tribe’s century-long absence from the disputed lands. Cf.
City of Sherrill v. Oneida Indian Nation of N. Y., 544 U. S.
197, 217-221 (2005).

The judgment of the Court of Appeals for the Eighth
Circuit is affirmed.

It is so ordered.

2See, e.g., Plaintiff’'s Brief in Support of Motion for Summary Judg-
ment in No. 4:07-cv—03101 (D Neb.), pp. 31, 38 (defendants cannot
“impose an alcohol tax and licensing scheme outside the boundaries of
the Omaha Reservation”); Plaintiff Intervenor’s Brief in Support of
Plaintiff’s Motion for Summary Judgment in No. 4:07-cv—03101 (D
Neb.), pp. 1-2; see also Smith v. Parker, 996 F. Supp. 2d 815, 834 (Neb.
2014) (“In this case, I must decide whether Congress’s Act of August 7,
1882 ... diminished the boundaries of the Omaha Indian Reservation,
or whether the Act simply permitted non-Indians to settle within
existing Omaha Reservation boundaries”); Smith v. Parker, 774 F. 3d
1166, 1167 (CA8 2014) (“Appellants challenge the district court’s
determination that the Omaha Indian Reservation was not diminished
by an 1882 act of Congress”).






Webber, Robert

From: Dave Peterson <dpeterson@jeo.com>
Sent: Monday, April 02, 2018 3:05 PM

To: ‘City of Pender - Light Plant (villageofpender@abbnebraska.com)'

Cc: Webber, Robert

Subject: FW: Pender Municipal Power Plant - maximum engine flow rates

Attachments: 2012-15 Air Emissions Data Provided.pdf; 2012-15 Electrical Generation Data.pdf
Bruce,

Sorry, | was out of town for the Holiday.
| have copied Robert Webber on this email in an effort to provide data in a manner as efficient as possible.

1. 2012 Emission Inventory Report, Unit #4 (gals/hr) — Included is the 2012 Pender Power Plan Operation Report, as
provided by the Village.

The recordings for April is 3 hours with 260 gallons (86.67 gal/hr) diesel only and 2400 KWH (800 kW/hr), the gallons of

diesel fuel reported appears to be overestimated.

2. 2013 Emission Test Report for MACT ZZZZ gals/hr, Units #2 & 4, | do not have a copy of this test report, Included is the

hours of operation, fuel usage and kwh data provided by the Village. Also the totals used in the 2013 Inventory.
3. 2014 Emission Inventory Report, Unit #4 (gals/hr) - Included is the 2014 Pender Power Plan Operation Report, as
provided by the Village.

The recordings for July is 2.9 hours with 240 gallons (82.76 gal/hr) diesel only and 2060 KWH (710 kW/hr), the gallons of

diesel fuel reported appears to be overestimated.

4. 2015 Emission Inventory Report, Unit #2 (gals/hr) - Included is the 2015 Pender Power Plan Operation Report, as
provided by the Village.
The recordings for July is 0.7 hours with 116 gallons (165.7 gal/hr) diesel only and 113 KHW (161 kW/hr), Aug is 2.4

hours with 362 gallons (150.8 gal/hr) and 4480 KWH (1867 kW/hr), the gallons of diesel fuel reported appears to be

overestimated.
In 2017, diesel fuel day tanks and meters were installed for each generator unit to better improve accuracy of fuel usage.

If there is any additional data that | can provide, please let me know.
Respectfully

DAVID R. PETERSON, PE | Senior Electrical Engineer
JEO CONSULTING GROUP INC

803 W. Norfolk Avenue | Norfolk, Nebraska 68701
0:402.371.6416 | m: 402.750.4820 | f: 402.371.5109
dpeterson@jeo.com

WWW.jeo.com

From: villageofpender@abbnebraska.com [mailto:villageofpender@abbnebraska.com]
Sent: Thursday, March 29, 2018 10:50 AM

To: Dave Peterson <dpeterson@jeo.com>

Subject: Fwd: Pender Municipal Power Plant - maximum engine flow rates

Dave would you have and answer for this? Or any ideas where | could find the answer?
Thanks Bruce Paeper Village of Pender

From: "Webber, Robert" <\WWebber.Robert@epa.qgov>

To: "villageofpender" <villageofpender@abbnebraska.com>

Sent: Thursday, March 29, 2018 10:05:34 AM

Subject: Pender Municipal Power Plant - maximum engine flow rates

Good Morning Mr. Paeper,



As | mentioned on our phone call, | noticed that the flow rate values (gal/hr) for Unit 2 and Unit 4 provided in the 2012 permit
application appear to be lower than the diesel fuel usage rates (gal/hr) for those two units derived from several emissions
reports for the Pender Municipal Power Plant (see table below).

Reported Fuel Usage (gal/hr) for Diesel-Only Operations
* higher than Flow Rate provided in 2012 Application
. Site-rated 2012 2013 2014 2015
Engine- 2012 . . oo .
Horsepower .. Emission Emission Test Emission Emission
Generator Application
. .. | Output (hp) Inventory Report for Inventory Inventory
Emission Unit Flow Rate
D (gals/hr) Report MACT 27277 Report Report
(gals/hr) (gals/hr) (gals/hr) (gals/hr)
Unit 1 2,160 110 80.00 - 75.00 77.75
Unit 2 2,880 147 119.21 *170 134.08 *154.19
Unit 3 800 40 0.00 - 0.00 0.00
Unit 4 1,280 64 *86.67 *71 *66.67 22.22

Since | am planning to send out a pre-draft of the permit for review next week, | request that you verify the maximum flow rates
(gal/hr) for each engine by the end of this week. Please let me know if you have any questions.

Very Respectfully,

Bob Webber

Air Permitting & Compliance Branch

Air and Waste Management Division

U.S. Environmental Protection Agency, Region VII
11201 Renner Boulevard

Lenexa, KS 66219

Phone: 913-551-7251

webber.robert@epa.gov
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2012 Pender Power Plant -Operation Report

year-2012 |Unit § Hours run |Diesil-Gallons |[NG-mcf  [KWH Month Unitd Hours run | Diesil-Gallons [NG-Mcdf  [KWH [
Jan. 11th 1|4 hrs 55 gallons S2 MCF  |4800 KWH July 1|17hss 116 gallons 264 MCF 115300 KWH
2|2.6hrs ZE_B-g__aHons 0 MCF 3328 KWH 10th 2115.2hrs  |1591gallons |0 MCF 19400 KWH
3 23rd 3
4 4116.2 hrs {130 gallons 33 MCF  |8800 KWH
total 6.6 hrs 343 gallons 52 MCF |8128KWH total 48.4 hrs |1837gallons |297 MCF |43500KWH
Febr. 10th 1 Aug. 1
2|4.1hrs 523 gallons 0 MCF 7127 KWH 21st 2
3 3{6 hrs 30 gallons 18 MCF  |2100 KWH
4 4
total 4.1 hrs 523 gallons 0 MCF 7127 KWH total 6 hrs 30 gallons 18 MCF | 2100KWH
March 1|2 hrs 270 gallons 2900 XWH Sept 113 hrs 30 gallons 29MCF  |2500 KWH
8th 2|2 hrs 360 galons 0O MCF 4000KWH 27th 2
3|4 hrs 43 galtons 14 MCF | 1800 KWH 3
30th 4 4
total 8 hrs 673 gallons 14 MCF |8700KWH totai 3 hrs 30 gallons 29MCF 12900 KWH
April 1 Oct, 1
12th 2 29th 2|3.9hrs 425 gallons 0 MCF SH680 KWH
3 3
4(3 hrs 260 gallons 0 MCF 2400 KWH 4
total 3 hrs 260 gallons 0 MCF 2400 KWH total 3.9hrs 425 gallons 0 MCF 5680 KWH
May lla hrs 165 gallons 48 MCF (4200 KWH Nov. 1
25th 2 19th 2
3 3|atrs 10 gallons 21 MCF 12020 KWH
4 4
total 4 hrs 165 gallons 48 MCF 4200 KWH total 4 hrs 10 gallons 21 MCF 2020 KWH
lune 1 Dec. 115 hrs 290 gallons O MCF 3930 KWH
28th 2|4 hrs 600 gallans 0 MCF 7290 KWH 11th 2{4.8 hirs 576 gallons 0 MCF 7050 KWH
3 3
4 4
total ﬂ_h__rs_ 600 g gallons 0 MCF 7290 KWH total 9.8 hss B66 gatlons 0 MCF 10980 KWH
Annual Unit # Hours run |Diesil-gallons |NG-Mcf |KWH
1j35 hrs 926 galllons 364 MCF  |34030 KWH
2136.6 hrs |4363 gallons |0 MCF 53875 KWH
3f1ahrs |82 gallons S3IMCF  |5920 KWH]
4/19.2 hrs |390 gallons 83MCF  |11200KWH
total 104.8 hrs [5761 paflons  [500MCF 1105025 KWH




Alr Quality Report

. Year_ L O/
n o (Unit# Hours run |Diesil-Galions |[NG-mcf  [KWH Month  |Units Hours run | Diesil-Gaflons [NG-Mcf  |KWH
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_ Year_ 20/ ,5/ \
Month  |Unit# Hours run |Diesii-Gallons |NG-mef KWH Maonth Uni# Hours run | Diestl-Gallons [NG-Mdf KWH
Jan. 39 1 7 uly & g I 1 20 1 & 1%
2l 3.3 R0 J5¥0 2| 2. 26 / ' &' 570
3 ] 3 /C yad 2yeo
4 4 2 249
total total
Febr. 9 4 1 Aug. i
2 2
3 3
4| 2% /20 £ 56C 4
total total
March 1 Sept 1
2 2 L
3 3
4 4
total total
Aprl 39 1 2 /50 3 700 Oct. 1
2 2
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4 4
total total
May ' 1 Nov. i
2 2
3 3
4 4
total total
June 24 1 , Dec. 1
2 : 2
3| 2 70 F 1929 3
. 4 4
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Annual  [Unit ¢ Hours run Dfali-gallcns NG-Mef  [KWH
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Alr Quality Report

Yesr_2 O/
Month Unit # Hours run |Diesil-Gallons [NG-mef |KWH Month Unith Hours run |[Dlesi-Gallons
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{tota) total
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June 1 Dec. 1
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total total
Annual  |Unit # Hours run [Dlesll-galions |NG-Mcf  |KWH -
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Village of Pender, Nebraska Municipal Power Plant

2012 Air Emisions Inventory

Emissions Statement

Electrical Generation Data

Diesel Fuel Qil Only

Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/ Gallons/
Unit # Power Run Time kw kwh's Gallons mcf kwh Generated [kwh Generated Hour
1| 2160 7.0 1550 6830 560 0 0.0820 0 80.00
2| 2880 36.6 2070 53875 4363 0 0.0810 0 119.21
3 800 0.0 560 0 0 0 0
4/ 1280 3.0 900 2400 260 0 0.1083 0 86.67
Total Diesel Fuel Oil 46.6 5080 63105 5183 0 0.0821 0 111.22
Duel Fuel
Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/
Power Run time kw kwh's Gallons mcf kwh Generated [kwh Generated
1| 2160 28.0 1550 27200 366 393 0.0135 0.0144
2| 2880 0.0 2070 0 0 0
3 800 14.0 560 5920 83 53 0.0140 0.0090
4/ 1280 16.2 900 8800 130 33 0.0148 0.0038
Total Duel Fuel 58.2 5080 41920 579 479 0.0138 0.0114




Village of Pender, Nebraska Municipal Power Plant

2013 Air Emisions Inventory

Emissions Statement

Electrical Generation Data

Diesel Fuel Qil Only

Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/ Gallons/
Unit # Power Run Time kwW kwh's Gallons mcf  |kwh Generated kwh Generated Hour
1 2160 4.0 1550 3730 290 0 0.0777 0 72.50
2| 2880 13.2 2070 21320 1654 0 0.0776 0 125.30
3 800 0.0 560 0 0 0
41 1280 11.8 900 6940 620 0 0.0893 0 52.54
Total Diesel Fuel Qil 29.0 5080 31990 2564 0 0.0802 0 88.41
Duel Fuel
Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/
Power Run time kw kwh's Gallons mcf  |kwh Generated kwh Generated
1[ 2160 11.9 1550 11470 220 99 0.0192 0.0086
2| 2880 0.0 2070 0 0 0
3 800 14.5 560 7130 160 69 0.0224 0.0097
4( 1280 2.9 900 2100 40 22 0.0190 0.0105
Total Duel Fuel 29.3 5080 20700 420 190 0.0203 0.0092




Village of Pender, Nebraska Municipal Power Plant

2014 Air Emisions Inventory

Emissions Statement

Electrical Generation Data

Diesel Fuel Qil Only

Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/ Gallons/
Unit # Power Run Time kwW kwh's Gallons mcf  |kwh Generated kwh Generated Hour
1 2160 2.0 1550 2300 150 0 0.0652 0 75.00
2| 2880 4.9 2070 8170 657 0 0.0804 0 134.08
3 800 0.0 560 0 0 0 0
41 1280 5.1 900 3620 340 0 0.0939 0 66.67
Total Diesel Fuel Qil 12.0 5080 14090 1147 0 0.0814 0 95.58
Duel Fuel
Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/
Power Run time kw kwh's Gallons mcf  |kwh Generated kwh Generated
1[ 2160 3.0 1550 3110 30 34 0.0096 0.0109
2| 2880 0.0 2070 0 0 0
3 800 5.0 560 2320 50 19 0.0216 0.0082
4( 1280 0.0 900 0 0 0
Total Duel Fuel 8.0 5080 5430 80 53 0.0147 0.0098




Village of Pender, Nebraska Municipal Power Plant

2015 Air Emisions Inventory

Emissions Statement

Electrical Generation Data

Diesel Fuel Qil Only

Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/ Gallons/
Unit # Power Run Time kwW kwh's Gallons mcf  |kwh Generated kwh Generated Hour
1 2160 4.0 1550 4150 311 0 0.0749 0 77.75
2| 2880 3.1 2070 4593 478 0 0.1041 0 154.19
3 800 0.0 560 0 0 0 0
41 1280 6.3 900 3220 140 0 0.0435 0 22.22
Total Diesel Fuel Qil 134 5080 11963 929 0 0.0777 0 69.33
Duel Fuel
Horse Hours Rating Gen Total Fuel NG Gals Fuel Oil/ MCF Gas/
Power Run time kw kwh's Gallons mcf  |kwh Generated kwh Generated
1[ 2160 0.0 1550 0 0 0
2| 2880 0.0 2070 0 0 0
3 800 4.1 560 1750 40 15.5 0.0229 0.0089
4( 1280 0.0 900 0 0 0
Total Duel Fuel 4.1 5080 1750 40 15.5 0.0229 0.0089
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