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Glossary of Acronyms and Abbreviations

Act Clean Air Act [42 U.S.C. Section 7401 et seq.]
Agency U.S. Environmental Protection Agency

ARS Arizona Revised Statutes

ATC Authority to Construct

AQCD Air Quality Control District

CAA Clean Air Act [42 U.S.C. Section 7401 et seq.]

CAM Compliance Assurance Monitoring

CEMS Continuous Emissions Monitoring System

CFR Code of Federal Regulations

COMS Continuous Opacity Monitoring System

District Pinal County Air Quality Control District

EJ Environmental Justice

EPA U.S. Environmental Protection Agency

FCE Full Compliance Evaluation

FPS Facility Permit System

MACT Maximum Achievable Control Technology

NAAQS National Ambient Air Quality Standard

NESHAP National Emission Standards for Hazardous Air Pollutants, 40 CFR Parts 61 & 63
NOV Notice of Violation

NOx Nitrogen Oxides

NSPS New Source Performance Standards, 40 CFR Part 60
NSR New Source Review

(0][¢] EPA Office of Inspector General

PEETS Permits Engineering Enforcement Tracking System
PCAQCD Pinal County Air Quality Control District

PM Particulate Matter

PMio Particulate Matter less than 10 micrometers in diameter
PM3.s Particulate Matter less than 2.5 micrometers in diameter
PSD Prevention of Significant Deterioration

PTE Potential to Emit

PTO Permit to Operate

SIP State Implementation Plan

SO, Sulfur Dioxide

SOB Statement of Basis



Executive Summary

In response to the recommendations of a 2002 Office of Inspector General (OIG) audit, the
Environmental Protection Agency (EPA or we) has re-examined the ways it can improve state and local
title V operating permit programs and expedite permit issuance. Specifically, the EPA developed an
action plan for performing program reviews of title V operating permit programs for each air pollution
control agency beginning in fiscal year 2003. The purpose of these program evaluations is to identify
good practices, document areas needing improvement, and learn how the EPA can help the permitting
agencies improve their performance.

EPA Region 9 (Region 9) oversees 47 air permitting authorities with operating permit programs. Of
these, 43 are state or local authorities with title V programs approved pursuant to part 70 (35 in
California, three in Nevada, four in Arizona, and one in Hawaii). Region 9 also oversees a delegated title
V part 71 permitting program in Navajo Nation and part 69 permitting programs in Guam, American
Samoa, and the Commonwealth of the Northern Mariana Islands. Because of the significant number of
permitting authorities, Region 9 has committed to performing, on an annual basis, one comprehensive
title V program evaluation of a permitting authority with 20 or more title V sources. This approach will
cover about 85% of the title V sources in Region 9 once the EPA completes evaluation of those
programs.

Region 9 recently conducted a title V program evaluation of the Pinal County Air Quality Control
District (PCAQCD), whose permitting jurisdiction includes sources located in Pinal County, Arizona. Our
evaluation of PCAQCD is the 13 title V program evaluation Region 9 has conducted. The first twelve
were conducted at permitting authorities in Arizona, Nevada, California, and Hawaii. The Region 9
program evaluation team for this evaluation consisted of the following EPA personnel: Meredith
Kurpius, Air Division Associate Director; Gerardo Rios, Chief of the Air Permits Office; Ken Israels,
Program Evaluation Advisor; Sheila Tsai, Program Evaluation Coordinator; and Lisa Beckham, Air
Permits Office Program Evaluation team member.

The evaluation was conducted in four stages. At the first stage, the EPA sent PCAQCD a questionnaire
focusing on title V program implementation in preparation for the site visit at PCAQCD’s offices (See
Appendix B, Title V Questionnaire and PCAQCD Responses). During the second stage of the program
evaluation, Region 9 conducted an internal review of the EPA’s own set of PCAQCD title V permit files.
The third stage of the program evaluation was a site visit, which consisted of Region 9 representatives
visiting PCAQCD office, located in Florence, AZ, to interview District staff and managers. The site visit
took place September 25-27, 2017. The fourth stage of the program evaluation involved follow-up and
clarification of issues for completion of the draft report.

Based on Region 9’s program evaluation of PCAQCD, we conclude that PCAQCD implements a solid
program, with experienced staff and management. We have also identified certain areas for
improvement. Major findings from our report are listed below:
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Finding: PCAQCD uses an electronic database to track and prepare title V permits effectively.
(Finding 2.4)

Finding: PCAQCD’s Statements of Basis consistently identify regulatory and policy decisions.
(Finding 2.5)

Finding: PCAQCD successfully implements the CAM requirements. (Finding 3.1)

Finding: PCAQCD provides public notices of its draft title V permitting actions on its website.
However, PCAQCD does not provide online access to all related files on its website. (Finding 4.1)

Finding: PCAQCD could provide more information to the public regarding the right to petition
the EPA Administrator to object to a title V permit. (Finding 4.2)

Finding: Although Pinal County contains a number of linguistically isolated communities,
PCAQCD has not routinely translated public notice packages where translation services may be
necessary. (Finding 4.3)

Finding: PCAQCD’s general practice is to conduct a sequential public and EPA review. PCAQCD
does not use a concurrent process for public comment and the EPA’s 45-day review. (Finding
4.4)

Finding: PCAQCD has no permit backlog and issues initial and renewal permits in a timely
manner. (Finding 5.1)

Finding: PCAQCD permitting and compliance management communicate well and meet
routinely to discuss programmatic issues. (Finding 6.2)

Finding: PCAQCD tracks title V program expenses and revenue. However, additional funds have
been needed for the past three years to ensure that program expenses are adequately covered.
(Finding 7.3)

Our report provides a series of findings (in addition to those listed above) and recommendations that
should be considered in addressing our findings. As part of the program evaluation process, we gave

PCAQCD an opportunity to review these findings and consider our recommendations on July 9, 2018,
when we emailed an electronic copy of the draft report to PCAQCD for comment.

The EPA received PCAQCD’s response, which included comments on the draft report, on August 7,
2018 (See Appendix E). Based on the comments received from PCAQCD, the EPA fixed minor typos as
identified in PCAQCD’s comments on the draft report.

We will work with PCAQCD to address the concurrent process for public comment and the EPA’s 45-
day review as necessary.



1. Introduction
Background

In 2000, the U.S. EPA’s Office of Inspector General (OIG) initiated an evaluation on the progress that
the EPA and state and local agencies were making in issuing title V permits under the Clean Air Act
(CAA or the Act). The purpose of OIG’s evaluation was to identify factors delaying the issuance of title V
permits by selected state and local agencies and to identify practices contributing to timely issuance of
permits by those same agencies.

After reviewing several selected state and local air pollution control agencies, OIG issued a report on
the progress of title V permit issuance by the EPA and states.! In the report, OIG concluded that the key
factors affecting the issuance of title V permits included (1) a lack of resources, complex EPA
regulations, and conflicting priorities contributed to permit delays; (2) EPA oversight and technical
assistance had little impact on issuing title V permits; and (3) state agency management support for the
title V program, state agency and industry partnering, and permit writer site visits to facilities
contributed to the progress that agencies made in issuing title V operating permits.

OIG’s report provided several recommendations for the EPA to improve title V programs and increase
the issuance of title V permits. In response to OIG’s recommendations, the EPA made a commitment in
July 2002 to carry out comprehensive title V program evaluations nationwide. The goals of these
evaluations are to identify where the EPA’s oversight role can be improved, where air pollution control
agencies are taking unique approaches that may benefit other agencies, and where local programs
need improvement. The EPA’s effort to perform title V program evaluations for each air pollution
control agency began in fiscal year 2003.

On October 20, 2014, the EPA’s Office of Inspector General issued a report, “Enhanced EPA Oversight
Needed to Address Risks From Declining Clean Air Act Title V Revenues,” that recommended, in part,
that the EPA: establish a fee oversight strategy to ensure consistent and timely actions to identify and
address violations of 40 CFR Part 70; emphasize and require periodic reviews of title V fee revenue and
accounting practices in title V program evaluations; and pursue corrective actions, as necessary.?

Region 9 oversees 47 air permitting authorities with operating permit programs. Of these, 43 are state
or local authorities with title V programs approved pursuant to part 70 (35 in California, three in
Nevada, four in Arizona, and one in Hawaii). Region 9 also oversees a delegated part 71 title V
permitting program in Navajo Nation and part 69 permitting programs in Guam, American Samoa, and

1 See Report No. 2002-P-00008, Office of Inspector General Evaluation Report, AIR, EPA and State Progress In
Issuing title V Permits, dated March 29, 2002.

2 See EPA’s Office of Inspector General report, “Enhanced EPA Oversight Needed to Address Risks From Declining Clean Air
Act Title V Revenues”, Report No. 15-P-0006, dated October 20, 2014, which can be found on the internet at
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf .
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the Commonwealth of the Northern Mariana Islands. Due to the significant number of permitting
authorities, Region 9 has committed to performing one comprehensive title V program evaluation of a
permitting authority with 20 or more title V sources every year. This approach would cover about 85%
of the title V sources in Region 9 once the EPA completes evaluation of those programs.

Title V Program Evaluation at Pinal County Air Quality Control District

Region 9’s evaluation of PCAQCD’s title VV program is the 13t such evaluation conducted by Region 9.
The first twelve evaluations were conducted at permitting authorities in Arizona, Nevada, California,
and Hawaii. The PCAQCD program evaluation team includes: Meredith Kurpius, Air Division Associate
Director; Gerardo Rios, Chief of the Air Permits Office; Ken Israels, Program Evaluation Advisor; Sheila
Tsai, Program Evaluation Coordinator; and Lisa Beckham, Air Permits Office Program Evaluation team
member.

The objectives of the evaluation were to assess how PCAQCD implements its title V permitting
program, evaluate the overall effectiveness of PCAQCD’s title V program, identify areas of PCAQCD’s
title V program that need improvement, identify areas where the EPA’s oversight role can be
improved, and highlight the unique and innovative aspects of PCAQCD’s program that may be
beneficial to transfer to other permitting authorities. The evaluation was conducted in four stages. In
the first stage, the EPA sent PCAQCD a questionnaire focusing on title V program implementation in
preparation for the site visit to the PCAQCD office. (See Appendix B, Title V Questionnaire and PCAQCD
Responses.) The title V questionnaire was developed by the EPA nationally and covers the following
program areas: (1) Title V Permit Preparation and Content; (2) General Permits; (3) Monitoring; (4)
Public Participation and Affected State Review; (5) Permit Issuance/Revision/Renewal Processes; (6)
Compliance; (7) Resources & Internal Management Support; and (8) Title V Benefits.

During the second stage of the program evaluation, Region 9 conducted an internal review of the EPA’s
own set of PCAQCD title V permit files. PCAQCD submits title V permits to Region 9 in accordance with
its EPA-approved title V program and the Part 70 regulations. Region 9 maintains title V permit files
containing these permits along with copies of associated documents, permit applications, and
correspondence.

The third stage of the program evaluation included a site visit to the PCAQCD offices in Florence, AZ to
conduct further file reviews, interview PCAQCD staff and managers, and review the District’s permit-
related databases. The purpose of the interviews was to confirm the responses in the completed
guestionnaire and to ask clarifying questions. The site visit took place September 25-27, 2017.

The fourth stage of the program evaluation was follow-up and clarification of issues for completion of
the draft report. Region 9 compiled and summarized interview notes and made follow-up phone calls
to clarify Region 9’s understanding of various aspects of the title V program at PCAQCD.



PCAQCD Description

The PCAQCD was created pursuant to Article 4, Section 401 of the Pinal County Air Pollution Control

Ordinance? in accordance with Arizona Revised Statutes (ARS) Title 49-473.B. (1992) and consisting of
an operating division of the Pinal County Department of Development Services. Currently, Pinal County
is designated nonattainment for areas shown in Figure 1.

Figure 1. Pinal County Nonattainment Areas
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PCAQCD has a staff of about 14 employees including managers, inspectors, engineers, specialists, and
support staff. PCAQCD is divided into five groups: Administrative, Permitting, Planning,
Enforcement/Compliance, and Monitoring. The Administrative group handles the billing, permit
administrative duties such as public notices, and general administration tasks. The Permitting group
issues title V and non-title V permits, performs title V and non-title V inspections, and reviews source
tests and compliance reporting. The Planning group works on rules, emissions inventory, travel
reduction, and AQI forecasting. Enforcement/Compliance group handles complaint response, dust
inspections, and enforcement activities. The Monitoring group performs NAAQS monitoring network

operation.

3 Last amended on June 6, 1969.



Coordination with the State of Arizona

The Arizona Department of Environmental Quality (ADEQ) is responsible for submitting the State
Implementation Plan (SIP) and federally-mandated air permitting programs for Arizona to the EPA.
PCAQCD is a local air pollution control agency within the state. State law and delegation agreements
between ADEQ and PCAQCD describe the roles and responsibilities of each agency, and delineate
jurisdiction of sources within Pinal County. On November 10, 1993, ADEQ, on behalf of PCAQCD,
submitted Pinal County’s proposed operating permits program, pursuant to title V of the Act and the
Arizona Comprehensive Air Quality Act, for approval to the EPA.

The ARS, Title 49, Chapter 3, Air Quality, provide authority for county air quality control agencies to
permit sources of air pollution, including sources operating pursuant to title V of the Act. Arizona law
provides that ADEQ has jurisdiction over sources, permits and violations that pertain to (1) major
sources in any county that has not received New Source Review or Prevention of Significant
Deterioration approval from the Administrator; (2) metal ore smelters; (3) petroleum

refineries; (4) coal-fired electrical generating stations; (5) Portland cement plants; (6) air pollution by
portable sources; (7) mobile sources;* and (8) sources located in a county which has not submitted a
program as required by title V of the Act or a county that had its program disapproved.® All other
sources located in Maricopa, Pima, and Pinal Counties are under the jurisdiction of the Counties.
Arizona law further provides authority for the Director of ADEQ to delegate to local air quality control
agencies authority over sources under ADEQ jurisdiction.®

Arizona law provides authority for county air quality control agencies to review, issue, revise,
administer, and enforce permits for sources required to obtain a permit.” It mandates that county
procedures for review, issuance, revision and administration of permits for sources subject to the
requirements of title V of the Act be identical to the procedures for such sources permitted by the
State. Under Arizona law, all sources subject to permitting requirements within the State of Arizona,
exclusive of lands within the exterior boundaries of Indian reservations, are covered by either the state
or county permitting program.

4 However, per §209(a) of the Clean Air Act, “No State or any political subdivision thereof shall adopt or attempt to enforce
any standard relating to the control of emissions from new motor vehicles or new motor vehicle engines subject to this
part.” See Section 209 of the Clean Air Act for more details.

5> See ARS 49-402.

6 See ARS 49-107.

7 See ARS 49-480(B). This statute states the following: “Procedures for the review, issuance, revision and administration of
permits issued pursuant to this section and required to be obtained pursuant to Title V of the Clean Air Act including
sources that emit hazardous air pollutants shall be substantially identical to procedures for the review, issuance, revision
and administration of permits issued by the department under this chapter. Such procedures shall comply with the
requirements of sections 165, 173 and 408 and Titles Il and V of the clean air act and implementing regulations for sources
subject to Titles Ill and V of the clean air act. Procedures for the review, issuance, revision and administration of permits
issued pursuant to this section and not required to be obtained pursuant to Title V of the clean air act shall impose no
greater procedural burden on the permit applicant than procedures for the review, issuance, revision and administration of
permits issued by the department under sections 49-426 and 49-426.01 and other applicable provisions of this chapter.”

8
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The PCAQCD Title V Program

The EPA granted interim approval to PCAQCD’s title V program on November 29, 19968 and full
approval on December 7, 2001, effective November 30, 2001°.

Part 70, the federal regulation that contains the title V program requirements for states, requires that
a permitting authority take final action on each permit application within 18 months after receipt of a
complete permit application. The only exception is that a permitting authority must take action on an
application for a minor modification within 90 days of receipt of a complete permit application.®
PCAQCD’s local rules regarding title V permit issuance contain the same timeframes as Part 70.1!

Currently, there are 21 sources in Pinal County that are subject to the title V program. The District has
sufficient permitting resources, and processes title V permit applications in a timely manner. PCAQCD
has not had a title V permitting backlog since their program was first adopted and approved.

The EPA’s Findings and Recommendations

The following sections include a brief introduction, and a series of findings, discussions, and
recommendations. The findings are grouped in the order of the program areas as they appear in the
title V questionnaire.

The findings and recommendations in this report are based on the EPA’s internal file reviews
performed prior to the site visit to PCAQCD, the District’s responses to the title V Questionnaire,
interviews and file reviews conducted during the September 25-27, 2017 site visit, and follow-up E-
mails and phone calls made since the site visits.

861 FR 55910 (October 30, 1996).

966 FR 63166 (December 5, 2001).

10 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv).
11 See PCAQCD Regulation 3-1-060.
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2.

Permit Preparation and Content

The purpose of this section is to evaluate the permitting authority’s procedures for preparing title V
permits. The requirements of title V of the CAA are codified in 40 CFR Part 70. The terms “title V' and
“Part 70” are used interchangeably in this report. Part 70 outlines the necessary elements of a title V
permit application under 40 CFR 70.5, and it specifies the requirements that must be included in each
title V permit under 40 CFR 70.6. Title V permits must include all applicable requirements, as well as
necessary testing, monitoring, recordkeeping, and reporting requirements sufficient to ensure
compliance with the terms and conditions of the permit.

2.1

2.2

Finding: PCAQCD has a quality assurance process for reviewing draft versions of permits before
they are made available for public and EPA review.

Discussion: At the time of the site visit, PCAQCD had two permit writers, one engineering staff
and one manager. They indicated that all draft title V permits are thoroughly reviewed before
they are proposed for public and EPA review. PCAQCD has developed standard permit
conditions/templates and updates them as new regulations are introduced. The templates
ensure consistency from permit to permit. Typically, once a permit writer completes the draft
permit, the other permit writer reviews the draft permit for completeness, accuracy, and
approval, which is then followed by the director’s final review. However, as discussed in Finding
7.7, one permit writer recently left the agency but the District was able to backfill the position
quickly.

During interviews, staff and managers also stated that compliance staff are not involved in
routine quality assurance review of the draft permit review, but permitting staff consult with
compliance staff on a regular basis given their routine interaction with facilities during site
inspections. Interaction with compliance can enhance the enforceability of a permit.

Recommendation: PCAQCD should continue its quality assurance practices.

Finding: PCAQCD maintains template documents developed to provide direction for several
elements of permit writing.

Discussion: As mentioned in Finding 2.1, PCAQCD uses template permits and statements of
basis with standard permit conditions and analysis to ensure consistency. Given there is
typically only two permit writers, person-to-person communication is the most effective
method to discuss and update the template documents. However, as discussed in Finding 7.7,
written policy and guidance documents would be helpful in succession planning.

Recommendation: We encourage PCAQCD to continue to implement the practice of
writing template conditions and maintain their standards of consistency and accuracy. We also
encourage PCAQCD to develop more written guidance on permit issuance as part of its

10



2.3

24

succession planning.

Finding: PCAQCD staff have a clear understanding of, and the ability to correctly implement, the
various title V permit revision tracks pursuant to District and federal regulations.

Discussion: PCAQCD Rule Chapter 3, Article 2. Permit Amendments and Revisions, contains
clear definitions for Administrative, Minor, and Significant Title V revisions. The EPA has found
that PCAQCD rules are consistent with federal title V definitions and requirements pursuant to
40 CFR Part 70. The permit writers follow the Chapter 3, Article 2 definitions as guidance to
determine which of the title V permit tracks applies to a permit revision. Their determination
regarding which track applies is also verified by the other permit writer during the review
process. PCAQCD’s understanding of the criteria for classifying title V revisions allow for
effective processing of title V permit changes. During the EPA’s 45-day review, the EPA has not
had to comment on PCAQCD’s title V revision classification.

Recommendation: PCAQCD should continue to ensure Engineering staff successfully implement
and categorize title V permit actions.

Finding: PCAQCD uses an electronic database to track title V permits effectively.

Discussion: PCAQCD uses several databases to track multiple activities within the District. The
Permits Access Database and Excel spreadsheet is used for tracking all permitting activity
moving through the system. They track the history of the permits from the initial application to
the final issuance of the permit including public notice dates, dates of proposed and final
permits sent to the EPA (if applicable), etc. The Fee Access Database is used for tracking the
fees associated with industrial permits, dust permits, burn permits, and for other
billing/invoicing purposes. Time is tracked based on facility IDs so that title V and non-title V
activities can be identified. Compliance Access Database is used for tracking emissions,
performance testing due dates, test protocols submittal, test report submittals, and other
compliance related information. Timesheet Access Database is used for tracking the working
hours of the employees. All the databases can generate customized reports containing
information such as application submittal date, supplemental submittal date(s), permittee
response date, complete date, issuance date, invoices, and employee time.

During our site visit, PCAQCD demonstrated the database’s flexibility and utility in retrieving
critical information related to specific title V permits. Most managers and staff believe their

current system are sufficient; however, they also noted that modernizing the database could
improve efficiency. PCAQCD stated that they plan to meet with the County IT department to
discuss possible improvements.

Recommendation: The EPA commends PCAQCD for directing resources to build and upgrade a
well-structured database that provides a variety of tools for effectively implementing the title V

11



2.5

program. The EPA encourages PCAQCD to devote the necessary resources to modernize its
system to avoid potential problems in the future.

Finding: PCAQCD’s Statements of Basis consistently identify regulatory and policy decisions.

Discussion: 40 CFR part 70 requires title V permitting authorities to provide “a statement that
sets forth the legal and factual basis for the draft permit conditions” (40 CFR 70.7(a)(5)). The
purpose of this requirement is to provide the public and the EPA with the District’s rationale on
applicability determinations and technical issues supporting the issuance of proposed title V
permits. A statement of basis should document the regulatory and policy issues applicable to
the source, and is an essential tool for conducting meaningful permit review.

The EPA has issued guidance on the required content of statements of basis on several
occasions. This guidance has consistently explained the need for permitting authorities to
produce statements of basis with sufficient detail to document their decisions in the permitting
process. For example, the EPA Administrator’s May 24, 2004 Order responding to a petition to
the EPA to object to the proposed title V permit for the Los Medanos Energy Center includes
the Administrator’s response to statement of basis issues raised by the petitioners. The Order
states:

“A statement of basis ought to contain a brief description of the origin or basis for each permit
condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than
restating the permit, it should list anything that deviates from a straight recitation of
requirements. The statement of basis should highlight items such as the permit shield,
streamlined conditions, or any monitoring that is required under 40 CFR 70.6(a)(3)(i)(B)...Thus, it
should include a discussion of the decision-making that went into the development of the title V
permit and provide the permitting authority, the public, and EPA a record of the applicability
and technical issues surrounding the issuance of the permit.” Order at 10.

Appendix C of this report contains a summary of the EPA guidance to date on the suggested
elements in the Statements of Basis.

The EPA reviewed many PCAQCD title V permits and statements of basis. A statement of basis,
in general, includes six main section: background, process description, emission, regulatory
requirements and monitoring, ambient impact assessment, and list of abbreviations. The
background section includes applicant/application history, attainment classification, permitting
history, and compliance/enforcement history. The process description section includes general
process descriptions and process changes descriptions. The emissions section includes general
methodology, potential/allowable emissions, changes in emissions, and greenhouse gas
emissions. Regulatory requirements and monitoring section includes discussion on title V/PSD
applicability, regulatory emission limitations and compliance/monitoring, NSPS/NESHAP
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2.6

2.7

applicability, and non-applicable requirements. The ambient impact assessment section
discusses modeling if required.

We found that the District routinely provides clear descriptions of technical, regulatory, and/or
policy issues made in the permitting process. As an example, the statement of basis for the
Republic Plastics renewal permit describes an issue related to storage emissions that was of
concern to PCAQCD. PCAQCD provides details related to the concern, including information
received from the applicant, and how PCAQCD ultimately determined that a particular emission
factor was appropriate. We also find the detailed permitting history, compliance history, and
emission calculation methodology, including summary tables, to be helpful in understanding a
particular facility.

Recommendation: We commend PCAQCD for its attention to detail in ensuring technical,
regulatory, and policy decisions are well-documented and recommend they continue this
practice to support their title V permit decisions. 2

Finding: The District documents rationale/justification for minor permit revisions.

Discussion: As discussed in Finding 2.5, PCAQCD documents all permit revisions, including
administrative and minor permit revisions in its Permitting History Summary table and discuss
in more detail under “Permitting History Detail” under Section 1 of the statement of basis.

Asarco Inc, Ray Complex Permit V20654.R02 and Apache Junction Landfill Permit V20670.R01’s
statement of basis provides a good example of PCAQCD’s documentation of its minor permit
revisions.

Recommendation: PCAQCD should continue its practice of thoroughly documenting its permit
decisions.

Finding: The District incorporates applicable requirements into title V permits in an enforceable
manner.

12 Typically, PCAQCD provides specific citations to previous policy or technical decisions. We nonetheless found a few
instances where a statement of basis contained general references to previous determinations. [HEXCEL R5 — specific in one
place, but generic in another (monitoring/testing)] PCAQCD could further improve by consistently including specific
citations to previous determinations. In the case of permit renewals, if the new statement of basis relies heavily on a
previous determination, we recommend it be attached to the renewal action so that the public can adequately review the
basis for the terms and conditions of the new permit. [EL Paso Natural Gas — Casa Grande] In the case of permit revisions,
we recommend that PCAQCD identify that a particular element (testing, recordkeeping, etc.) is not being reviewed as part
of the particular action instead of generically referring to previous actions.
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2.8

Discussion: A primary purpose of title V is to provide each major facility with a single permit
that ensures compliance with all applicable CAA requirements. To accomplish this purpose,
permitting authorities must incorporate applicable requirements in sufficient detail such that
the public, facility owners and operators, and regulating agencies can clearly understand which
requirements apply to the facility. These requirements include emission limits, operating limits,
work practice standards, and monitoring, recordkeeping, and reporting provisions that must be
enforceable as a practical matter.

Based on our review of the District’s title V permits, PCAQCD incorporates applicable
requirements into its title V permits with the appropriate level of detail. For example, Copper
Crossing Energy Center’s permit V20672.000 and the related statement of basis include an
applicability analysis, applicable conditions, and appropriate citations for requirements.

Recommendation: PCAQCD should continue its good practice of incorporating requirements in
sufficient detail to be practically enforceable.

Finding: The District regularly conducts pre-application meetings with potential sources to help
identify the project scope and regulatory requirements.

Discussion: The permitting staff regularly conduct pre-application meetings with potential
sources to help identify the project scope and regulatory requirements. Permitting staff also
participate in planning level meetings set up by County and/or City economic development staff
to assist applicants thru the process. Additionally, permitting staff participate in the County
zoning process at the application level by attending scoping meetings. The County also employs
tracking system software for zoning and building safety issues that PCAQCD is linked into for
approvals.

Recommendation: The EPA commends PCAQCD for conducting pre-application meetings and
being involved in the planning process to reduce permit processing time.
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3. Monitoring

The purpose of this section is to evaluate the permitting authority’s procedure for meeting title V
monitoring requirements. Part 70 requires title V permits to include monitoring and related
recordkeeping and reporting requirements. (See 40 CFR 70.6(a)(3).) Each permit must contain
monitoring and analytical procedures or test methods as required by applicable monitoring and testing
requirements. Where the applicable requirement itself does not require periodic testing or monitoring,
the permit must contain periodic monitoring sufficient to yield reliable data from the relevant time
period that is representative of the source’s compliance with the permit. As necessary, permitting
authorities must also include in title V permits requirements concerning the use, maintenance, and,
where appropriate, installation of monitoring equipment or methods.

Title V permits must also contain recordkeeping for required monitoring and require that each title V
source record all required monitoring data and support information and retain such records for a
period of at least five years from the date of the monitoring sample, measurement, report, or
application was made. With respect to reporting, permits must include all applicable reporting
requirements and require (1) submittal of reports of any required monitoring at least every six months
and (2) prompt reporting of any deviations from permit requirements. All required reports must be
certified by a responsible official consistent with the requirements of 40 CFR 70.5(d).

In addition to periodic monitoring, permitting authorities are required to evaluate the applicability of
Compliance Assurance Monitoring (CAM), and include CAM provisions and a CAM plan into a title V
permit when applicable. CAM applicability determinations are required either at permit renewal, or
upon the submittal of an application for a significant title V permit revision. CAM regulations require a
source to develop parametric monitoring for certain emission units with control devices, which may be
required in addition to any periodic monitoring, to assure compliance with applicable requirements.

3.1 Finding: PCAQCD successfully implements the CAM requirements.

Discussion: The CAM regulations, codified in 40 CFR Part 64, apply to title V sources with large
emission units that rely on add-on control devices to comply with applicable requirements. The
underlying principle, as stated in the preamble, is “to assure that the control measures, once
installed or otherwise employed, are properly operated and maintained so that they do not
deteriorate to the point where the owner or operator fails to remain in compliance with
applicable requirements” (62 FR 54902, October 22, 1997). Per the CAM regulations, sources
are responsible for proposing a CAM plan to the permitting authority that provides a
reasonable assurance of compliance to provide a basis for certifying compliance with applicable
requirements for pollutant-specific emission units (PSEU) with add-on control devices.

Based on interviews conducted during our site visit, we found that permit writers and managers
at PCAQCD understand the purpose of the CAM rule. Interviewees consistently displayed
knowledge of CAM applicability and permit content requirements. Of the total 21 PCAQCD title
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V permits, there are three title V permits with CAM monitoring: Salt River Project — Copper
Crossing Energy Center (V20672.000), Hexcel Corporation (V20661.R02), and ASARCO — Ray
Mine (V20654.R02). In our review of District permits we found that the District generally
explains CAM applicability correctly and adds appropriate monitoring conditions to title V
permits for sources with PSEUs subject to CAM.

Recommendation: PCAQCD should continue to implement the CAM rule as it processes permit
renewals and significant modifications.
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4, Public Participation and Affected State Review

This section examines PCAQCD procedures used to meet public participation requirements for title V
permit issuance. The federal title V public participation requirements are found in 40 CFR 70.7(h). Title
V public participation procedures apply to initial permit issuance, significant permit modifications, and
permit renewals. Adequate public participation procedures must provide for public notice including an
opportunity for public comment and public hearing on the draft permit, permit modification, or
renewal. Draft permit actions must be noticed in a newspaper of general circulation or a state
publication designed to give general public notice; to persons on a mailing list developed by the
permitting authority; to those persons that have requested in writing to be on the mailing list; and by
other means necessary to assure adequate notice to the affected public.

The public notice should, at a minimum: identify the affected facility; the name and address of the
permitting authority processing the permit; the activity or activities involved in the permit action; the
emissions change involved in any permit modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional information, including copies of the draft
permit, the application, all relevant supporting materials, and all other materials available to the
permitting authority that are relevant to the permit decision; a brief description of the required
comment procedures; and the time and place of any hearing that may be held, including procedures to
request a hearing (See 40 CFR 70.7(h)(2).)

The permitting authority must keep a record of the public comments and of the issues raised during
the public participation process so that the EPA may fulfill the Agency’s obligation under section
505(b)(2) of the Act to determine whether a citizen petition may be granted. The public petition
process, 40 CFR 70.8(d), allows any person who has objected to permit issuance during the public
comment period to petition the EPA to object to a title V permit if the EPA does not object to the
permit in writing as provided under 40 CFR 70.8(c). Public petitions to object to a title V permit must be
submitted to the EPA within 60 days after the expiration of the EPA 45-day review period. Any petition
submitted to the EPA must be based only on comments regarding the permit that were raised during
the public comment period, unless the petitioner demonstrates that it was impracticable to raise such
objections within such period, or unless the grounds for such objection arose after such period.

4.1 Finding: PCAQCD provides public notices of its draft title V permitting actions on its website.
However, PCAQCD does not provide online access to all related files on its website.

Discussion: A permitting authority’s website is a powerful tool to make title V information
available to the general public. Information that would be useful for the public review process
can result in a more informed public and, consequently, more meaningful comments during
title V permit public comment periods.
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4.2

The District website provides general information to the public and regulated community
regarding the PCAQCD permitting program.3 The public can find information regarding the
permitting process, whether a permit is needed for an operation, how to obtain a permit,
application forms, and information about related programs that inform the District’s permitting
program. Final permits, statements of basis, and the signed certificates for title V sources are
posted online after issuance. Previous statements of basis are not available online but are
available upon request.

PCAQCD’s website provides a list of sources under public comment periods;** however, it does
not provide online access to any of the documents. Although PCAQCD has a title V permit
notification list, PCAQCD’s public notices and website do not include information regarding the
existence of the notification list, nor provide the public instructions on how to sign up to
receive notifications.

Recommendation: We recommend that the District continue to provide the public information
related to title V permits through the various approaches currently used. We also recommend
that the District update its practices by providing the public with access to all the draft permit
materials and by developing opportunities for the public to request to be added to its
notification list, including through its website and public notices.

Finding: PCAQCD could provide more information to the public regarding the right to petition
the EPA Administrator to object to a title V permit.

Discussion: 40 CFR 70.8(d) and District Rule 3-1-065 provide that any person may petition the
EPA Administrator, within 60 days of the expiration of the EPA’s 45-day review period, to object
to a title V permit. The petition must be based only on objections that were raised with
reasonable specificity during the public comment period.?®

Even though District Rule 3-1-065 contains information about the public’s right to petition the
EPA Administrator to object to a title V permit, neither the District’s draft and final permit
packages, nor the public notice for the permit action inform the public of the right to petition
the EPA Administrator to object to a title V permit.

Recommendation: The EPA recommends that PCAQCD revise its public notice information to
inform the public of the right to petition the EPA Administrator to object to a title V permit.

13 http://www.pinalcountyaz.gov/AirQuality/Pages/IndustrialPermitsProcess.aspx

14 http://www.pinalcountyaz.gov/AirQuality/Pages/IndustrialPermitPublicNotices.aspx

15 An exception applies when the petitioner demonstrates that it was impracticable to raise those objections during the
public comment period or that the grounds for objection arose after that period.
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4.3

4.4

Finding: Although Pinal County contains a number of linguistically isolated communities, PCAQCD
has not routinely translated public notice packages where translation services may be necessary.

Discussion: PCAQCD’s jurisdiction includes sources located throughout Pinal County. The EPA
prepared a map of linguistically isolated communities within PCAQCD’s jurisdiction in which title V
permits have been or may be issued (see Appendix D). The EPA’s map indicates that there are
significant populations that are linguistically isolated. These linguistically isolated communities
have a significant population density, and thus PCAQCD should provide translation services in
those communities during the title V permitting process. Using a map like that found in Appendix
D may provide additional opportunities to direct PCAQCD’s translation efforts.

Recommendation: The EPA recommends that PCAQCD provide translation services for their
linguistically isolated communities. PCAQCD should consider directing translation efforts by
using mapping tools as appropriate to assure updated information.

Finding: PCAQCD’s general practice is to conduct a sequential public and EPA review. PCAQCD
does not use a concurrent process for public comment and the EPA’s 45-day review.

Discussion: Per section 505(b) of the CAA and 40 CFR 70.10(g), state and local permitting
agencies are required to provide proposed title V permits to the EPA for a 45-day period during
which the EPA may object to permit issuance. The EPA regulations allow the 45-day EPA review
period to either occur following the 30-day public comment period (i.e., sequentially), or at the
same time as the public comment period (i.e., concurrently). When occurring sequentially,
permitting agencies will make the draft permit'® available for public comment, and following
the close of public comment, provide the proposed permit and supporting documents to the
EPA.Y” When occurring concurrently, a state or local agency will provide the EPA with the draft
permit and supporting documents at the beginning of the public comment period, so that both
periods start at the same time. If comments are received during the 30-day public review
period, the 45-day EPA review would be restarted.

Recommendation: PCAQCD should continue its practice to prepare a response to comments,
make any necessary revisions to the permit or permit record, and submit the proposed permit
and other required supporting information to restart the EPA review period. PCAQCD might
also consider options for using a concurrent review process if PCAQCD would like to expedite
the EPA permit review period.

16 per 40 CFR 70.2, “draft permit” is the version of a permit for which the permitting authority offers public participation or
affected State review.

17 per 40 CFR 70.2, “proposed permit” is the version of a permit that the permitting authority proposes to issue and
forwards to the EPA for review. In many cases these versions will be identical; however, in instances where the permitting
agency makes edits or revisions as a result of public comments, there may be material differences between the draft and
proposed permit.
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5.

Permit Issuance / Revision / Renewal

This section focuses on the permitting authority’s progress in issuing initial title V permits and the
District’s ability to issue timely permit renewals and revisions consistent with the regulatory
requirements for permit processing and issuance. Part 70 sets deadlines for permitting authorities to
issue all initial title V permits. The EPA, as an oversight agency, is charged with ensuring that these
deadlines are met as well as ensuring that permits are issued consistent with title V requirements. Part
70 describes the required title V program procedures for permit issuance, revision, and renewal of title
V permits. Specifically, 40 CFR 70.7 requires that a permitting authority take final action on each permit
application within 18 months after receipt of a complete permit application, except that action must
be taken on an application for a minor modification within 90 days after receipt of a complete permit
application.*®

5.1

5.2

Finding: PCAQCD has no permit backlog and issues initial and renewal permits in a timely
manner.

Discussion: PCAQCD has issued 34 initial title V permits since it began implementing its title V
program. Some title V sources took a synthetic minor limit and are no longer subject to the title
V program. Thus, there are only 21 current title V sources. The District’s depth of knowledge
and internal procedures produced a solid record of timely permit issuance. The District has
issued more than 43 renewal permits since the inception of their program. The District does not
anticipate any delays in processing renewal applications.

Recommendation: The District should continue the practices that allow it to process title V
permits in a timely manner.

Finding: District Rule 3-1-084, “Voluntarily Accepted Federally Enforceable Emissions
Limitations; Applicability; Reopening; Effective Date,” allows sources to voluntarily limit their
potential to emit to avoid title V applicability.

Discussion: A source that would otherwise have the potential to emit (PTE) a given pollutant
that exceeds the major source threshold for that pollutant can accept a voluntary limit (a
“synthetic minor” limit) to maintain its PTE below the applicable threshold and avoid major
New Source Review and/or the title V program. The most common way for sources to establish
such a limit is to obtain a synthetic minor permit from the local permitting authority.

18 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv).
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Synthetic minor limits must be both legally enforceable and enforceable as a practical matter.?®
According to the EPA guidance, for emission limits in a permit to be practically enforceable, the
permit provisions must specify: 1) a technically-accurate limitation and the portions of the
source subject to the limitations; 2) the time period for the limitation; and 3) the method to
determine compliance, including appropriate monitoring, recordkeeping, and reporting. 2°

In response to a petition regarding the Hu Honua Bioenergy Facility, the EPA stated that
synthetic minor permits must specify: 1) that all actual emissions at the facility are considered
in determining compliance with its synthetic minor limits, including emission during startup,
shutdown, malfunction or upset; 2) that emissions during startup and shutdown (as well as
emission during other non-startup/shutdown operating conditions) must be included in the
semi-annual reports or in determining compliance with the emission limits; and 3) how the
facility’s emissions shall be determined or measured for assessing compliance with the emission
limits.?!

District Rule 3-1-084 allows major sources to voluntarily limit their PTE to below major source
thresholds to avoid the requirement to obtain a title V permit. Title V sources are required to
demonstrate that their PTE is permanently reduced either through a facility modification or by
accepting an enforceable permit condition to limit the PTE to levels below the title V major
source emission thresholds specified in District Rule 3-3-203.

At our request, PCAQCD provided us with four examples of synthetic minor permits.?2 Our
review indicates that the example permits meet the EPA standards for practical enforceability.
For example, each of the example permits contained requirements for the source to monitor
hours of operation, material usage amount, and criteria pollutant emission rates. The sources
were required to track, record, and maintain records of their emissions on at least a monthly
basis to demonstrate that they have not exceeded major source thresholds. Some of the
sources were required to monitor these parameters on an hourly or daily basis to demonstrate
compliance, depending on the individual source’s types of operation. All the permits contained
information on what part of the source’s operation were required to comply with the specific
emission limits.

13 Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act
(Act), John S. Seitz, Director, Office of Air Quality Planning and Standards (January 25, 1995).

20 Guidance an Enforceability Requirements for Limiting Potential to Emit through SIP and §112 Rules and General Permits,
Kathie A. Stein, Director, Air Enforcement Division (January 25, 1995).

21 Order Responding to Petitioner’s Request that the Administrator Object to Issuance of State Operating Permit Petition No.
IX-2011-1, Gina McCarthy, Administrator (February 7, 2014).

22 The four permits included the following types of facilities: an automobile manufacturing facility; a cotton seed delinting
facility; an ethanol manufacturing facility; and a hot mix asphalt plant.
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Recommendation: The District should continue issuing synthetic minor permits as needed with
requirements that ensure sources’ emissions are below applicable major source thresholds.
PCAQCD should also consider the criteria from the Hu Honua petition response in future
synthetic minor permits.
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6.

Compliance

This section addresses PCAQCD practices and procedures for issuing title V permits that ensure
permittee compliance with all applicable requirements. Title V permits must contain sufficient
requirements to allow the permitting authority, the EPA, and the general public to adequately
determine whether the permittee complies with all applicable requirements.

Compliance is a central priority for the title V permit program. Compliance assures a level playing field
and prevents a permittee from gaining an unfair economic advantage over its competitors who comply
with the law. Adequate conditions in a title V permit that assure compliance with all applicable
requirements also result in greater confidence in the permitting authority’s title V program within both
the general public and the regulated community.

6.1

6.2

Finding: PCAQCD performs full compliance evaluations of most title V sources on an annual
basis.

Discussion: The EPA’s 2016 Clean Air Act Stationary Source Compliance Monitoring Strategy
recommends that permitting authorities perform Full Compliance Evaluations (FCEs) for most
title V sources at least every other year.?? For the vast majority of title V sources, the EPA
expects that the permitting authority will perform an on-site inspection to determine the
facility’s compliance status as part of the FCEs. During interviews, District inspectors reported
that the District’s plan requires title V permits to be inspected once every two years. PCAQCD’s
internal performance measures set a goal of inspecting 80% of the title V permits annually.
Since the tracking of performance measurements started in 2008 the District has consistently
met this goal. Thus, when the permit writers are working on a title V permit revision, they are
able to check the compliance status of the facility as determined by the most recent inspection
and/or reporting.

Recommendation: The EPA commends PCAQCD for performing full compliance evaluations of
most title V sources annually.

Finding: PCAQCD permitting and compliance management communicate well and meet
routinely to discuss programmatic issues.

Discussion: As discussed in Finding 2.1, PCAQCD compliance staff are not involved in the review
of draft title V permits as a matter of standard procedure. However, PCAQCD’s compliance
manager and engineering manager hold routine meetings to discuss permitting and compliance
issues. Similarly, engineering staff indicated compliance staff are readily accessible if there were
any questions regarding a source or a permit.

23 This document is available at: https://www.epa.gov/sites/production/files/2013-09/documents/cmspolicy.pdf.
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Recommendation: The EPA commends PCAQCD for the good communication between
permitting and compliance management and staff. We encourage PCAQCD to continue
information sharing between engineering and compliance staff.
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7. Resources and Internal Management

The purpose of this section is to evaluate how the permitting authority is administering its title V
program. With respect to title V administration, the EPA’s program evaluation: (1) focused on the
permitting authority’s progress toward issuing all initial title V permits and the permitting authority’s
goals for issuing timely title V permit revisions and renewals; (2) identified organizational issues and
problems; (3) examined the permitting authority’s fee structure, how fees are tracked, and how fee
revenue is used; and (4) looked at the permitting authority’s capability of having sufficient staff and
resources to implement its title V program.

An important part of each permitting authority’s title V program is to ensure that the permit program
has the resources necessary to develop and administer the program effectively. In particular, a key
requirement of the permit program is that the permitting authority establish an adequate fee program.
Part 70 requires that permit programs ensure that title V fees are adequate to cover title V permit
program costs and are used solely to cover the permit program costs. Regulations concerning the fee
program and the appropriate criteria for determining the adequacy of such programs are set forth in
40 CFR 70.9.

7.1 Finding: District engineers and inspectors receive effective legal support from the County
Counsel’s office.

Discussion: The County Counsel’s office represents and advises PCAQCD on air quality
permitting and enforcement matters and typically participates in meetings when PCAQCD
meets with a permittee or others who have legal counsel. During our site visit, interviewees
reported that they receive effective legal support from the County Counsel’s office.

Recommendation: PCAQCD should continue to ensure that it receives effective legal support
from the County Counsel’s office.

7.2 Finding: The District has an effective electronic database for permits management.

Discussion: As discussed in Finding 2.4, PCAQCD uses various Excel and Access databases to
manage their permits. PCAQCD consistently updates the information in their database to keep
it relevant and reliable. PCAQCD permits can be easily managed by running the various reports
stated in Finding 2.4. Most managers and staff believe their current system fulfill the
requirements for what they need; however, they also noted that modernizing the database
could potentially make it more efficient. PCAQCD stated that they are in the process of planning
to meet with the County IT Department to discuss possible improvements.

Recommendation: The EPA encourages PCAQCD to devote resources to building and upgrading
its well-structured database that provides a variety of tools for effectively implementing the
title V program.
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7.3

7.4

Finding: PCAQCD tracks title V program expenses and revenue. However, additional funds have
been needed for the past three years to ensure that program expenses are adequately covered.

Discussion: CAA Section 503(b)(3)(i) and 40 C.F.R. part 70 require permit fees be sufficient to
cover program costs and are used solely to cover the permit program costs. In addition, the EPA
has provided guidance on title V fees that provides general principles regarding the funding of
title V permitting program.?* During our evaluation, PCAQCD provided a clear accounting of its
title V program costs showing that, from 2014 through 2017, PCAQCD’s title V permitting
program expenses exceeded its title V program revenue on average by a little over 11% (this
number is mostly attributable to the result of the 2015 to 2016 timeframe).?®

PCAQCD attributed the gap between title V revenue and expenses to increases in indirect costs
such as retirement, healthcare, and the District’s facilities. According to PCAQCD, the
differences between fee revenue and program expenses between 2014 and 2017 have been
covered by the use of other District funds. Reliance on variable, non-recurring funding sources
raises concerns of possible problematic shortfalls.

Recommendation: First, the EPA commends PCAQCD for its current accounting practices that
provide sufficient information regarding expenses and revenue associated with title V permits.
Second, the EPA strongly encourages PCAQCD to take measures, such as raising permit fees and
reducing expenses, to minimize continued use of other District funding sources to cover
program funding deficits. The EPA also strongly recommends that the PCAQCD evaluate its use
of funding sources other than title V fees consistent with any guidelines provided by the EPA.

Finding: District staff report that supervisors and management are available for one-on-one
consultation on title V permitting issues

Discussion: With a small group of staff, both engineering and compliance managers are able to
provide frequent one-on-one training. The staff indicated that the managers are accessible if
there are any title V permitting or compliance issues. Each issue can be evaluated on a case-by-
case basis.

24 See August 4, 1993 guidance entitled, “Reissuance of Guidance on Agency Review of State Fee Schedules for Operating
Permits Programs Under Title V” and March 27, 2018 guidance entitled, “Updated Guidance on EPA Review of Fee
Schedules for Operating Permit Programs Under Title V” found in Appendix E of this report.

25 See Appendix E for PCAQCD’s narrative and table accounting of revenue and expenses for the timeframe 2014 to 2017.
PCAQCD tracks title V revenue separately from other revenue collected by the District. The EPA has not conducted an
analysis to determine whether or not the title V revenue collected is above the presumptive minimum as defined in 40 CFR

Part 70.
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Recommendation: The EPA encourages PCAQCD to continue to provide one-on-one
consultation on title V permitting issues.

7.5 Finding: The District provides training for its permitting staff.

Discussion: Based on our interviews, District staff indicated that in-house training (primarily
one-on-one mentoring, for example) is provided. Permit writers have an ongoing training
metric in their performance measures. District staff also participate in the EPA’s Air Pollution
Training Institute (APTI) and CARB courses. The EPA's APTI primarily provides technical air
pollution training to state, tribal, and local air pollution professionals, although others may
benefit from this training.?® The curriculum is available in classroom, telecourse, self-
instruction, and web-based formats. APTI provides training in a variety of areas including Entry-
Level Training, Engineering, Ambient Monitoring, Inspections, and Permitting, among others.
The CARB training program provides comprehensive education to further the professional
development of environmental specialists. These courses cover pollution history, the
procedures required to properly evaluate emissions, the analysis of industrial processes, theory
and application of emission controls, and waste stream reduction.?’

In Finding 7.7, we discuss the District’s efforts to address succession planning. As the District
considers the need to preserve institutional knowledge in succession planning, it may be useful
to develop a standard written curriculum that identifies training that is essential for effective
implementation of its permitting program. The preparation of a written curriculum that
captures their already effective training approach may provide continuity as the District brings
on new staff.

Recommendation: The District’s current training program for permitting staff provides a solid
foundation for effective permitting. In consideration of the District’s succession planning
efforts, the District should consider preparing a written curriculum to ensure implementation of
a comprehensive title V training program.

7.6 Finding: The District would like to collaborate and coordinate with the EPA in addressing
Environmental Justice (EJ) issues.

Discussion: PCAQCD, as noted in Finding 4.3, has identified and addressed issues associated
with EJ in their translation efforts for the permitting program. During our interviews, the EPA
learned that EJ-related permitting issues have arisen over the years. When a potential EJ issue
is identified, PCAQCD considers how best to meaningfully involve community members through

26 See http://www.epa.gov/air/oaqps/eog/course_topic.html for additional details.

27 See http://www.arb.ca.gov/training/training.htm for additional details.
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7.7

the provision of translation and other outreach services. PCAQCD provided the EPA with
examples of the District’s efforts that resulted in substantive community comments leading to
permit modifications that are more protective. During our interviews, the District asked that
the EPA provide assistance on EJ-related permitting issues.

Recommendation: PCAQCD should continue to implement its EJ program and increase internal
awareness among its engineering and compliance staff. The EPA will collaborate with PCAQCD
at the District’s request to provide assistance and training on environmental justice.

Finding: PCAQCD expects significant attrition in the next several years because of retirements.

Discussion: PCAQCD has experienced very low turnover among its permitting staff and
management over the years. Low turnover has resulted in a very experienced permitting group
at the District, with a concentration of knowledge at the management level. The District
acknowledges that a significant portion of its experienced staff and management will become
eligible for retirement over the next several years. Because of the upcoming retirements and
other staff availability issues, the District is beginning to look at measures to bring on new
employees as the more experienced employees begin to transition towards retirement with the
hope of promoting knowledge transfer and preserving institutional knowledge.

Recommendation: The EPA recommends PCAQCD increase its focus on succession planning and
agrees that it should develop a long-term plan. We note that in January 2018, one of PCAQCD’s
more experienced title V staff departed PCAQCD. As of August 2018, the District is now fully
staffed at 14 employees.
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8.

Title V Benefits

The purpose of this section is to evaluate how the permitting authority’s existing air permitting and
compliance programs have benefited from the administration of the permitting authority’s title V
program. The title V permit program is intended to generally clarify which requirements apply to a
source and enhance compliance with any CAA requirements, such as NSPS or SIP requirements. The
program evaluation for this section is focused on reviewing how the permitting authority’s air
permitting program changed as a result of title V, resulted in transparency of the permitting process,
improved records management and compliance, and encouraged sources to pursue pollution
prevention efforts.

8.1

8.2

Finding: The reporting requirements associated with having a title V permit have resulted in
increased awareness and attention to compliance obligations on the part of regulated sources.

Discussion: Sources with title V permits are subject to reporting requirements that are not
typically required by local permits, such as the requirement to submit annual compliance
certifications and semiannual monitoring reports, as well as being subject to a full compliance
evaluation annually. The District has observed increased awareness of compliance obligations
at its title V sources.

During interviews, staff stated that as a result of the title V program, sources have become
more conscious of reporting requirements and deliver required title V reports (deviation
reports, semi-annual monitoring reports, and annual compliance certifications) promptly. In
addition, staff and managers indicated that title V facilities are more attentive to compliance
issues, and are more likely to have dedicated staff to handle environmental work. Title V
sources are more forthcoming through self-reporting of breakdowns and deviations, and look
for ways to prevent them from recurring.

Recommendation: The EPA appreciates this feedback.

Finding: Some sources have accepted enforceable limits to reduce their potential emissions and
thus avoid title V applicability.

Discussion: Some major sources avoid title V permitting by voluntarily accepting PTE limits that
are less than the major source thresholds, resulting in reductions in potential emissions and, in
some cases, in actual emissions. Compliance with PCAQCD’s Rule 3-1-084, “Voluntarily
Accepted Federally Enforceable Emissions Limitations; Applicability; Reopening; Effective Date,”
sources can obtain a Part 70 permit with federally-enforceable elective emission limits.
Reduced emissions result in improvements to human health and the environment.

Recommendation: The EPA recommends that the District continue its practice of creating
synthetic minor sources with practically and legally enforceable permit terms and conditions.
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Appendix A. Air Pollution Control Agencies in Arizona
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Appendix B. Title V Questionnaire and PCAQCD Responses
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A. Title V Permit Preparation and Content

YO NKX

YX NOI

YX NOI

1.

2.

For those title V sources with an application on file, do you require
the sources to update their applications in a timely fashion if a
significant amount of time has passed between application
submittal and the time you draft the permit?

Since July of 2013 our average issuance time for Title V permits is
199 days and our maximum is 465 days. Since our normal permit
issuance time is relatively short and we require all permits to submit an
annual compliance certification and a product throughput / compliance
summary report (locally referred to as an Appendix A report) and all
Title V permits submit an annual emission inventory we have not
typically asked for updated applications. If, during the application
review process, the applicant indicates significant variation from the
original application a revision to the application material would be
requested.

a. Do you require a new compliance certification?

All of our permits require an annual compliance certification.
If the annual compliance certification has been submitted and
asserts compliance we have not typically required a second
one during a revision application process.

Do you verify that the source is in compliance before a permit is
issued and, if so, how?

Our CMS plan requires Title V permits to be inspected once every two
years. Our internal performance measures set a goal of inspecting 80%
of the Title V permits once every year. Since the tracking of
performance measurements started in 2008 we have consistently met
the 80% goal. Thus, when the permit writer is working on a Title V
permit revision, they are to check the compliance status of the facility
as determined by the most recent inspection and/or reporting. This
assessment is then summarized in the Technical Support Document
(TSD) (aka statement of bias).

a. In cases where a facility is either known to be out of
compliance, or may be out of compliance (based on pending
NOVs, a history of multiple NOVs, or other evidence
suggesting a possible compliance issue), how do you
evaluate and document whether the permit should contain
a compliance schedule? Please explain, and refer to
appropriate examples of statements of basis written in 2005



YX NOI

3.

4.

or later in which the Department has addressed the
compliance schedule question.

If during the revision process the permit writer finds the facility
has an open compliance issue as determined by the most recent
inspection and/or reporting or an open NOV the permit will
contain a compliance schedule. Often a settlement document
resolves the NOV and the facility can certify compliance prior
to the revision being issued. In these cases a compliance plan is
not included in the permit.

Frito-Lay permit revision V20638.R01 and the associated TSD
(April 2014) is an example of a situation where an NOV
prompted the permit revision, but the revision was issued after
the source was brought into compliance via an Order of
Abatement by Consent (OAC) thus the permit did not contain a
compliance schedule.

Hexcel permit revision V20602.R07 and the associated TSD
(November 2009) is an example of a situation where an NOV
prompted a permit revision, but the revision was issued after
the source was brought into compliance via an Order of
Abatement by Consent (OAC) thus the permit did not contain a
compliance schedule.

What have you done over the years to improve your permit
writing and processing time?

Both Arizona Revised Statutes and internal performance measures
require the tracking of permit processing times. We track the permit
processing time for all of our permits and we typically meet or perform
better than the requirements / goals. In the rare instance where we have
not met the permit processing timelines it has typically been related to
ongoing litigation concerning applicability.

We currently have a standard format for permits and TSDs to assist
permit writers in incorporating the correct requirements and doing so
in a consistent manner.

Do you have a process for quality assuring your permits before
issuance? Please explain.

Permits are reviewed by the permit manager and director prior to
issuance.



YO NKX 5. Do you utilize any streamlining strategies in preparing the
permit? Please explain.

a. What types of applicable requirements does the
Department streamline, and how common is streamlining
in District permits?

b. Do you have any comments on the pros and cons of
streamlining multiple overlapping applicable
requirements? Describe.

6. What do you believe are the strengths and weaknesses of the
format of District permits (i.e. length, readability, facilitates
compliance certifications, etc.)? Why?

Strengths:

Our permits provide a good road map to compliance in that we strive
to list all applicable requirements as required and reference the
applicable citations. Also our Appendix A reports supply a quick
reference for assessing compliance.

Weakness:

Since we have not implemented any streamlining strategies our
permits are fairly lengthy.

7. How have the Department’s statements of basis evolved over the
years since the beginning of the Title V program? Please explain
what prompted changes, and comment on whether you believe the
changes have resulted in stronger statements of basis.

Over the years the format of our TSDs (aka statement of basis) has
been updated as staff has had more training and experience. These
format changes have resulted in more consistent information being
documented and in providing a greater level of detail. As areas for
improvement are identified the TSD format is updated accordingly.

8. Does the statement of basis explain:

YX N[O a. the rationale for monitoring (whether based on the
underlying standard or monitoring added in the permit)?

YX N[O b. applicability and exemptions, if any?
YONKX c. streamlining (if applicable)? (not applicable)



YR NO

YONK

YONKX

YONKX

YONKX

YONKX

YONKX

9. Do you provide training and/or guidance to your permit writers on
the content of the statement of basis?

Given the small permitting staff of two people; person to person
communication and the standard TSD format document provide for an
opportunity to discuss and improve the content of our TSDs.

Both permit writers have attended a week long training course for PSD
and NNSR permits within the last 2 years.

10. Do any of the following affect your ability to issue timely initial
title V permits: (If yes to any of the items below, please explain.)

a.

f.

SIP backlog (i.e., EPA approval still pending for proposed
SIP revisions)

Pending revisions to underlying NSR permits
Compliance/enforcement issues
EPA rule promulgation pending (MACT, NSPS, etc.)

Permit renewals and permit modification (i.e., competing
priorities)

Awaiting EPA guidance

11. Any additional comments on permit preparation or content?

No



B. General Permits (GP)

YX N [ 1. Do you issue general permits?

a.

b.

If no, go to next section

If yes, list the source categories and/or emission units
covered by general permits.

Currently the only general permits that the District can issue
are for source categories that the Arizona Department of
Environmental Quality (ADEQ) has issued a general permit.
The ADEQ formatted permit is issued as is with no changes
other than the equipment list and the certificate issued by the
District. Currently only one source, a Title V air curtain, is
permitted in this manner.

YONKX 2. Inyour agency, can a title V source be subject to multiple general
permits and/or a general permit and a standard “site-specific” title
V permit?

a. What percentage of your title V sources have more than

one general permit? 0 %

YX NO 3. Do the general permits receive public notice in accordance with
70.7(h)?

a. How does the public or regulated community know what

general permits have been written? (e.g., are the general
permits posted on a website, available upon request,
published somewhere?)

The general permits currently being issued are written, noticed
and published by ADEQ. The District issues the ADEQ
formatted permit as is with no changes other than the
equipment list and the certificate. Copies of the general permits
issued by the District are also available upon request via a
public information request or viewable at the main office
during business hours. All of our Title V permit are also posted
to our website,
http://pinalcountyaz.gov/AirQuality/Pages/TitleVPermitsissued
.aspx , including the one Title V general permit we have.

4. lIsthe 5 year permit expiration date based on the date:

YX N[O a. the general permit is issued?


http://pinalcountyaz.gov/AirQuality/Pages/TitleVPermitsIssued.aspx
http://pinalcountyaz.gov/AirQuality/Pages/TitleVPermitsIssued.aspx

YONKX b. you issue the authorization for the source to operate under
the general permit?

5. Any additional comments on general permits?

No



YONKX

YR NO

YR NO

YONKX

2.

3.

5.

C. Monitoring

How do you ensure that your operating permits contain adequate
monitoring (i.e., the monitoring required in 88 70.6(a)(3) and
70.6(c)(2)) if monitoring in the underlying standard is not specified
or is not sufficient to demonstrate compliance ?

Input provided by the compliance staff after inspections, review of the
performance test documents, annual compliance reports along with the
consistent format of both the permit and TSD ensure adequate
monitoring requirements in the permit.

a. Have you developed criteria or guidance regarding how
monitoring is selected for permits? If yes, please provide
the guidance.

Do you provide training to your permit writers on monitoring?
(e.g., periodic and/or sufficiency monitoring; CAM; monitoring
QA/QC procedures including for CEMS; test methods;
establishing parameter ranges)

Both permit writers have completed CARB 220, Compliance
Assurance Monitoring, and a week long NSR/PSD course within the
last two years

How often do you “add” monitoring not required by underlying
requirements? Have you seen any effects of the monitoring in your
permits such as better source compliance?

Most of our permits have some sort of monitoring requirements which
are updated as needed based on data either gathered by the compliance
staff or provided by the source itself. Many of our permits also have
added periodic performance testing that is designed to either
demonstrate compliance with an emission limit and/or build emission
factors to assist in determining compliance.

What is the approximate number of sources that now have CAM
monitoring in their permits? Please list some specific sources.

About three:

Salt River Project - Copper Basin Energy Center
Hexcel

ASARCO - Ray Mine

Has the Department ever disapproved a source’s proposed CAM
plan?



No we have worked with each source to come up with an approvable
plan.
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D. Public Participation and Affected State Review

Public Notification Process

YO NK

YX NO

1.

2.

3.

Which newspapers does the Department use to publish notices of
proposed title V permits?

All permit notices are published in the County Seat newspaper, the
Florence Reminder & Blade Tribune. If there is a local newspaper for
the site the notice is also published there. Additional local newspapers
include:

Casa Grande Dispatch

Maricopa Monitor

Coolidge Examiner

Eloy Enterprise

Arizona City Independent

San Tan Valley Sentinel

Apache Junction News

Superior Sun

San Manual Miner

Copper Basin News

Do you use a state publication designed to give general public
notice?

We follow state statute and SIP approved rules regarding publishing
notice and neither one requires statewide publication.

Do you sometimes publish a notice for one permit in more than
one paper?

a. If so, how common is if for the Department to publish
multiple notices for one permit?

Most of the time, as a large number of our sources are located
in an area that has a local newspaper and the notice is always
published in the County seat newspaper.

b. How do you determine which publications to use?

All permit notices are published in the County Seat newspaper,
the Florence Reminder & Blade Tribune. If there is a local
newspaper for the site the notice is also published there.
Otherwise the second notice is published in a local newspaper
closed to the facility.

11



YX NOI

YO NKX

YO NK

YX NOI

4.

5.

6.

c. What cost-effective approaches have you utilized for public
publication?

We typically publish permit notices once a month as the
newspapers charge less for bundled notices.

Have you developed mailing lists of people you think might be
interested in title V permits you propose? [e.g., public officials,
environmentalists, concerned citizens]

Title V public notices are sent to the following:
USEPA R9

Arizona Department of Environmental Quality
United States Forest Service

National Park Service

Pinal County Manager

Central Arizona Association of Governments
Maricopa County Air Quality

Pima County Air Quality

City Mayors (dependent on proximity)

Tohono O’0Odham Nation (dependent on proximity)
Gila River Indian Community (dependent on proximity)
San Carlos Apache Tribe (dependent on proximity)
Others as requested

a. Does the Department maintain more than one mailing list
for title V purposes, e.g., a general title V list and source-
specific lists?

b. How does a person get on the list? (e.g., by calling, sending
a written request, or filling out a form on the Department’s
website)

c. How does the list get updated?

d. How long is the list maintained for a particular source?

e. What do you send to those on the mailing list?

Do you reach out to specific communities (e.g., environmental
justice communities) beyond the standard public notification
processes?

Do your public notices clearly state when the public comment
period begins and ends?

12



7. What is your opinion on the most effective methods for public

notice?
Website
YO NKX 8. Do you provide notices in languages besides English? Please list

the languages and briefly describe under what circumstances the
Department translates public notice documents?

Public Comments

9. How common has it been for the public to request that the
Department extend a public comment period?

Uncommon
YONX a. Has the Department ever denied such a request?
b. If a request has been denied, the reason(s)?
YX NOI 10. Has the public ever suggested improvements to the contents of
your public notice, improvements to your public participation
process, or other ways to notify them of draft permits? If so,

please describe.

We are currently working on posting draft permit and TSD documents
to our website for Title V permits

11. Approximately what percentage of your proposed permits has the
public commented on?

5-10%

YL NKX 12. Over the years, has there been an increase in the number of public
comments you receive on proposed title VV permits?

YO NKX 13. Have you noticed any trends in the type of comments you have
received? Please explain.

a. What percentage of your permits change due to public
comments?

Less than 5%

13



YO NKX 14. Have specific communities (e.g., environmental justice
communities) been active in commenting on permits?

YO NKX 15. Do your rules require that any change to the draft permit be re-
proposed for public comment?

a. If not, what type of changes would require you to re-
propose (and re-notice) a permit for comment?

Substantial changes are reviewed on a case-by-case basis and if
the proposed changes meet the rule definitions related to
significant permit revisions the permit would be sent to public
notice again.

EPA 45-day Review

YX NKX 16. Do you have an arrangement with the EPA region for its 45-day
review to start at the same time the 30-day public review starts?
What could cause the EPA 45-day review period to restart (i.e., if
public comments received, etc)?

On a rare case-by-case basis we have asked EPA R9 if they would be
willing to conduct their review concurrently with the public review. If
comments are received during the 30 day public review period the 45-
day EPA review would be restarted and not concurrent.

a. How does the public know if EPA’s review is concurrent?
Given the rarity in which we request concurrent reviews we
do not currently have a policy addressing the subject. If
concurrent review is known at the time of publication we
would note that the EPA comment period is concurrent with
public comment period in the public notice.
17. If the Department does concurrent public and EPA review, is this
process a requirement in your title V regulations, or a result of a
MOA or some other arrangement?

It is addressed on a case-by-case basis with EPA R9, the process is
not described in our regulation nor do we have an MOA with EPA.

Permittee Comments

YX NOI 18. Do you work with the permittees prior to public notice?

14



YX NX

19. Do permittees provide comments/corrections on the permit during

the public comment period? Any trends in the type of comments?
How do these types of comments or other permittee requests, such
as changes to underlying NSR permits, affect your ability to issue

a timely permit?

We strive to limit substantial comments/corrections by the permittee to
the time period before the public comment period by addressing
outstanding issues prior to public notice. But, permittees have the right
to comment during the public comment period if they choose. If
substantial changes are made during the public comment period the
issue is reviewed on a case-by-case basis to see if the public comment
period needs to be restarted.

Public Hearings

YO NK

20. What criteria does the Department use to decide whether to grant

a request for a public hearing on a proposed title V permit? Are
the criteria described in writing (e.g.., in the public notice)?

All requests for a public hearing during the public comment period are
granted.

a. Do you ever plan the public hearing yourself, in
anticipation of public interest?

We have routinely offered sources the ability to self-request a
public hearing prior to the public notice so that the public
comment period and the notice for the hearing can be a
concurrent 30 day period.

Availability of Public Information

YX NO

YX NOI

21. Do you charge the public for copies of permit-related documents?

If yes, what is the cost per page?

$0.25 per page

a. Are there exceptions to this cost (e.g., the draft permit
requested during the public comment period, or for non-

profit organizations)?

Electronic copies are free

15



YX NOI

YO NK

YO NK

YX NOI

YX NX

22,

23.

24,

25.

26.

b. Do your title V permit fees cover this cost? If not, why not?

What is your process for the public to obtain permit-related
information (such as permit applications, draft permits, deviation
reports, 6-month monitoring reports, compliance certifications,
statement of basis) especially during the public comment period?

Records can always be obtained via a public records request. Finalized
Title V permits and TSDs are posted to our website. We are currently
working on a system to post Title V draft permits, draft TSDs and
public notices to the website.

a. Are any of the documents available locally (e.g., public
libraries, field offices) during the public comment period?
Please explain.

How long does it take to respond to requests for information for
permits in the public comment period?

Typically 24-48 hours

Have you ever extended your public comment period as a result of
requests for permit-related documents?

b. Do information requests, either during or outside of the
public comment period, affect your ability to issue timely
permits?

What title V permit-related documents does the Department post
on its website (e.g., proposed and final permits, statements of
basis, public notice, public comments, responses to comments)?

Currently finalized Title V permits and TSDs are posted to the website
and we are working on a system to post Title V draft permits, draft
TSDs and public notices

a. How often is the website updated? Is there information on
how the public can be involved?

The website is updated upon Title V permit issuance and/or
when the Title V public notice begins. The public notice
summarizes how the public can be involved.

Have other ideas for improved public notification, process, and/or
access to information been considered? If yes, please describe.

16



YO NK

YX NO

YO NK

YO NK

217.

28.

29.

30.

We have considered an electronic notification system recently
purchased by Pinal County Emergency Management that would allow
voluntary enrollment in an email group related to air permitting.
Permit related documents and notices could be shared through this
application. The system is new and still being evaluated.

Do you have a process for notifying the public as to when the 60-
day citizen petition period starts? If yes, please describe.

Do you have any resources available to the public on public
participation (booklets, pamphlets, webpages)?

We are currently setting up a system to post Title V draft permits,
draft TSDs and public notices on our website. Our website also
describes the public participation process and lists summary
information on all permits currently in public notice.

Do you provide training to citizens on public participation or on
title V?

Do you have staff dedicated to public participation, relations, or
liaison?

a. Where are they in the organization?

b. What is their primary function?

Affected State Review and Review by Indian Tribes

31.

32.

33.

No

How do you notify tribes of draft permits?
US mail

Has the Department ever received comments on proposed permits
from Tribes?

Tribes have requested draft documents.
Do you have any suggestions to improve your notification process?

No

Any additional comments on public notification?

17



E. Permitlssuance / Revision / Renewal

Permit Revisions

1. Did you follow your regulations on how to process permit
modifications based on a list or description of what changes can

qualify for:
YX N[O a. Administrative amendment?
YX NI b. 8502(b)(10) changes?
YX NI c. Significant and/or minor permit modification?
YX NOI d. Group processing of minor modifications?

2. Approximately how many title VV permit revisions have you
processed for the last five years?

19 (July 2012 thru June 2017)
a. What percentage of the permit revisions were processed as:
i. Significant — 53%
ii. Minor —42%
iii. Administrative — 5%
iv. Off-permit — 0%
V. 502(b)(10) — 0%

3. For the last five years, how many days, on average, does it take to
process (from application receipt to final permit revision):

a. asignificant permit revision? - 232
b. a minor revision? - 147
3. How common has it been for the Department to take longer than
18 months to issue a significant revision, 90 days for minor permit

revisions, and 60 days for administrative amendments? Please
explain.

18



YO NKX

YX NOI

YX NO

YO NKX

In the last five years the longest significant revision timeline is 455
days.

In the last five years the average minor permit revision timeline is 147
days, the median is 147 days, the minimum is 70 days, and the
maximum is 237 days.

In the last five years one administrative amendment was issued in 8
days.

What have you done to streamline the issuance of revisions?

Given the modest size of our organization we have simply strived to
issue permits in a timely fashion and typically meet or exceed
regulatory requirements and/or performance measurements.

What process do you use to track permit revision applications
moving through your system?

An Excel spreadsheet and Access database are both used to track
permit applications moving thru the system. Additionally performance
measures concerning permit issuance timelines are reviewed quarterly
and reported to management, including the Air Quality Director and
the County Manager, via the Pinal County Performance Measurement
tracking system.

Have you developed guidance to assist permit writers and sources
in evaluating whether a proposed revision qualifies as an
administrative amendment, off-permit change, significant or
minor revision, or requires that the permit be reopened? If so,
provide a copy.

Do you require that source applications for minor and significant
permit modifications include the source's proposed changes to the
permit?

a. For minor modifications, do you require sources to explain
their change and how it affects their applicable
requirements?

Do you require applications for minor permit modifications to
contain a certification by a responsible official that the proposed
modification meets the criteria for use of minor permit
modification procedures and a request that such procedures be
used?

19



10. When public noticing proposed permit revisions, how do you
identify which portions of the permit are being revised? (e.g.,
narrative description of change, highlighting, different fonts).

Draft permit revisions are redlined and the introduction of the permit
and TSD provide summary narratives of the proposed changes.

11. When public noticing proposed permit revisions, how do you
clarify that only the proposed permit revisions are open to
comment?

The public notice states: “Grounds for comment are limited to whether

the proposed permit/revision meets the criteria for issuance prescribed
in statute or rule.”

Permit Renewal Or Reopening

YO NKX

YX NO

YX NOI

YX NO

12. Do you have a different application form for a permit renewal
compared to that for an initial permit application?

a. If yes, what are the differences?

13. Has issuance of renewal permits been “easier” than the original
permits? Please explain.

The base document has already been crafted.

14. How are you implementing the permit renewal process (ie.,
guidance, checklist to provide to permit applicants)?

All permit holders are notified of upcoming renewal obligations via
US mail.

15. What % of renewal applications have you found to be timely and
complete for the last five years?

Renewal application timeliness has not been tracked. We have worked

with all of sources until the application is complete.

16. How many complete applications for renewals do you presently
have in-house ready to process?

0

17. Have you been able to or plan to process these renewals within the
part 70 timeframe of 18 months? If not, what can EPA do to help?
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18.

In the last five years the average Title V renewal timeline is 215 days
and the maximum is 465 days.

Have you ever determined that an issued permit must be revised
or revoked to assure compliance with the applicable
requirements?

While permits have been revised as part of the NOV process to update
the list of applicable requirements we do not recall initiating a revision
in response to the facility not being able to assure compliance with an

applicable standard that is already in the permit.
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YX NOI

F. Compliance

1. Deviation reporting:

a.

Which deviations do you require be reported prior to the
semi-annual monitoring report? Describe.

All deviations are to be reported within ten days.

Do you require that some deviations be reported by
telephone?

If yes, do you require a followup written report? If yes,
within what timeframe?

Do you require that all deviation reports be certified by a
responsible official? (If no, describe which deviation
reports are not certified).

Only the annual certification summarizing the deviations has to
be certified by a responsible official

i. Do you require all certifications at the time of submittal?

ii. If not, do you allow the responsible official to “back
certify” deviation reports? If you allow the responsible
official to “back certify” deviation reports, what
timeframe do you allow for the followup certifications
(e.g., within 30 days; at the time of the semi-annual
deviation reporting)?

At the time of the semi-annual report

2. How does your program define deviation?

We do not have a formal definition

a.

Do you require only violations of permit terms to be
reported as deviations?

Which of the following do you require to be reported as a
deviation (Check all that apply):

I. excess emissions excused due to emergencies (pursuant
to 70.6(g))
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YX NOI

YX NOI

YX NOI

YO NK

YO NK

YX NO

YO NK

YX NO

YX NO

YX NOI

Ii. excess emissions excused due to SIP provisions (cite the
specific state rule)

We do not currently have such a rule thus the excess
emissions would be reported.

iii. excess emissions allowed under NSPS or MACT SSM
provisions?

If the permit defines the SSM exception the excess
emission would not be a deviation.

iv. excursions from specified parameter ranges where such
excursions are not a monitoring violation (as defined in
CAM)

Unless the permit defines an acceptable excursion range
and/or number the excess emission would be a deviation.

v. excursions from specified parameter ranges where such
excursions are credible evidence of an emission
violation

vi. failure to collect data/conduct monitoring where such
failure is “excused”:

A. during scheduled routine maintenance or
calibration checks

B. where less than 100% data collection is allowed by
the permit

C. due to an emergency
vii. Other? Describe.
3. Do your deviation reports include:
a. the probable cause of the deviation?
b. any corrective actions taken?

c. the magnitude and duration of the deviation?

23



YX N[O 4. Do you define “prompt” reporting of deviations as more frequent
than semi-annual?

YX NI 5. Do you require a written report for deviations?
YO NKX 6. Do you require that a responsible official certify all deviation
reports?

7. What is your procedure for reviewing and following up on:
a. deviation reports?

Deviation reports are reviewed upon receipt and followed up
on a case-by-case basis depending on severity.

b. semi-annual monitoring reports?

Semi-annual reports are reviewed upon submittal by the
sources and annually during the emission inventory process.

c. annual compliance certifications?
Annual certifications are reviewed as they are filed.
8. What percentage of the following reports do you review?
a. deviation reports
100%
b. semi-annual monitoring reports
100%
c. annual compliance certification
100%

9. Compliance certifications

100%
YO NKX a. Have you developed a compliance certification form? If no,
go to question 10.
YOI NO I. Is the certification form consistent with your rules?
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YO NO

YO NO

YO NO

YO NKX

Is compliance based on whether compliance is
continuous or intermittent or whether the compliance
monitoring method is continuous or intermittent?

Do you require sources to use the form? If not, what
percentage does?

Does the form account for the use of credible evidence?

Does the form require the source to specify the
monitoring method used to determine compliance
where there are options for monitoring, including which
method was used where more than one method exists?

10. Excess emissions provisions:

a. Does your program include an emergency defense

provision as provided in 70.6(g)? If yes, does it:

Provide relief from penalties?
Provide injunctive relief?
Excuse noncompliance?

The emergency should still be reported as a deviation.

Does your program include a SIP excess emissions
provision? If no, go to 10.c. If yes does it:

Provide relief from penalties?
Provide injunctive relief?

Excuse noncompliance?

Do you require the source to obtain a written concurrence

from the Department before the source can qualify for:

the emergency defense provision?
When a source invokes the emergency defense provision

we work with them on a case-by-case basis to see if the
situation qualifies
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YO NKX

YO NK
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ii. the SIP excess emissions provision?
N/A
iii. NSPS/NESHAP SSM excess emissions provisions?
11. Is your compliance certification rule based on:

a. the *97 revisions to part 70 - i.e., is the compliance
certification rule based on whether the compliance
monitoring method is continuous or intermittent; or:

b. the ‘92 part 70 rule - i.e., is the compliance certification rule
based on whether compliance was continuous or

intermittent?

12. Any additional comments on compliance?

No
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5.

G. Resources & Internal Management Support

Are there any competing resource priorities for your “title V”’ staff
in issuing title V permits?

a. If so, what are they?

All permits, roughly 400 total sources and 20 Title V sources,

are written by two people. Thus we must balance minor NSR,

Title V and PSD permit applications accordingly.
Are there any initiatives instituted by your management that
recognize/reward your permit staff for getting past barriers in
implementing the title VV program that you would care to share?

No

How is management kept up to date on permit issuance?
Performance measures that relate to permit timelines are reported to
management quarterly and the Director signs all permit public notices

and final permits.

Do you meet on a regular basis to address issues and problems
related to permit writing?

The permitting staff, two permit writers and one inspector, meet
monthly to discuss hot topics. The permit manager and director have
a standing monthly meeting to discuss permitting issues. The Director
and permitting staff also discuss permitting issues on an as-needed
basis.
Do you charge title V fees based on emission rates?

a. If not, what is the basis for your fees?

b. What is your title V fee?

$19.78 per ton per pollutant

How do you track title V expenses?

The Title V expenditures tracking has recently been updated to track
expenditure through our payroll system.

How do you track title V fee revenue?
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All deposits are made through the Accela system, there is a specific
line for Title V deposits so the revenues are tracked through the
deposits. The department also keeps a database of all deposits so the
revenues are reconciled using the database and the Accela deposits.

8. How many title V permit writers does the agency have on staff
(number of FTE’s, both budgeted and actual)?

Two staff, reflecting two FTE’s (the two FTE’s are not dedicated to
Title V)

YL NKX 9. Do the permit writers work full time on title VV?

a. If not, describe their main activities and percentage of time
on title V permits.

Both permit writers work on non-Title V and Title V permits.
Both permit writers spend approximately 40% of their time on
Title V activities.

b. How do you track the time allocated to Title V activities
versus other non-title V activities?

Time is tracked in an Access database based on facility IDs so
that Title V and non-Title V activities can be identified

YX NOI 10. Are you currently fully staffed?

11. What is the ratio of permits to Title V permit writers?
2 permit writers and 20 Title V sources

12. Describe staff turnover.
Permitting staffing has been stable over the past 15 years. During that
time only one staff change has occurred. Currently, one permit writer
has been with the Department 19 years (4 years in permitting), one
permit writer has been with the Department 15 years and the
stationary source inspector has been with the Department 18 years.

a. How does this impact permit issuance?
Due to the minimal turnover, the permitting staff not only has a

good relationship with each other but also with the permitted
sources.
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b. How does the permitting authority minimize turnover?

We have not experienced significant turnover that would
impact our permit program.

YL NKX 13. Do you have a career ladder for permit writers?
a. If so, please describe.
YX NI 14. Do you have the flexibility to offer competitive salaries?

Our permitting salaries are similar to other competing agencies.

YX NI 15. Can you hire experienced people with commensurate salaries?

16. Describe the type of training given to your new and existing
permit writers.

Both permit writers have an ongoing training metric in their
performance measures. Both permit writers have taken a week long
NSR/PSD course within the last two years. Both permit writers take
CARB and WESTAR classes as they become available, typically at
least one a year.

17. Does your training cover:

YX NI a. how to develop periodic and/or sufficiency monitoring in
permits?
YX NOI b. how to ensure that permit terms and conditions are

enforceable as a practical matter?
YX NOI c. how to write a Statement of Basis?

YX NI 18. Is there anything that EPA can do to assist/improve your training?
Please describe.

Funding is helpful to defer travel costs associated with training.

19. How has the Department organized itself to address title V permit
issuance?

Both permit writers are able to take on Title V projects so that neither
is overwhelmed when multiple Title V applications are received.
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20.

Overall, what is the biggest internal roadblock to permit issuance
from the perspective of Resources and Internal Management
Support?

Given the modest size of the department there are no significant
hurdles. We spend a significant amount of time working with sources
to assist them in providing complete and accurate information so that
we can keep permitting timelines as low as possible.

Environmental Justice Resources

YO NKX

YO NKX

YO NKX

YO NKX

YO NK

21.

22,

23.

24,

25.

Do you have Environmental Justice (EJ) legislation, policy or
general guidance which helps to direct permitting efforts?

If so, may EPA obtain copies of appropriate documentation?

Do you have an in-house EJ office or coordinator, charged with
oversight of EJ related activities?

Have you provided EJ training / guidance to your permit writers?
Do the permit writers have access to demographic information
necessary for EJ assessments? (e.g., socio-economic status,
minority populations, etc.)

When reviewing an initial or renewal application, is any screening

for potential EJ issues performed? If so, please describe the
process and/or attach guidance.
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H. Title V Benefits

YX NO

YX NOI

YX NO

YX NO

YX NOI

YX NO

YX NOI

YX NOI

YX NOI

YX NOI

YO NKX

YO NK

1. Compared to the period before you began implementing the title V
program, does the title V staff generally have a better
understanding of:

a.

b.

f.

NSPS requirements?

The stationary source requirements in the SIP?

The minor NSR program?

The major NSR/PSD program?

How to design monitoring terms to assure compliance?

How to write enforceable permit terms?

2. Compared to the period before you began implementing the title V
program, do you have better/more complete information about:

a.

d.

Your source universe including additional sources
previously unknown to you?

Your source operations (e.g., better technical
understanding of source operations; more complete
information about emission units and/or control devices;
etc.)?

Your stationary source emissions inventory?

Applicability and more enforceable (clearer) permits?

3. Inissuing the title V permits:

a.

Have you noted inconsistencies in how sources had
previously been regulated (e.g., different emission limits or
frequency of testing for similar units)? If yes, describe.

Have you taken (or are you taking) steps to assure better
regulatory consistency within source categories and/or
between sources? If yes, describe.

Given our small agency size, consistency has historically been
relatively easy to control.
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4. Based on your experience, estimate the frequency with which
potential compliance problems were identified through the permit
issuance process:

Never Occasionally Frequently Often

a. prior to submitting an applicationQ KX Q Q
b. prior to issuing a draft permit Q X] Q Q
c. after issuing a final permit Q X Q Q

5. Based on your experience with sources addressing compliance
problems identified through the title VV permitting process,
estimate the general rate of compliance with the following
requirements prior to implementing title V:

Never Occasionally Frequently Often
a. NSPS requirements (including failure to

identify an NSPS as applicable) Q X Q Q

b. SIP requirements Q X] Q Q

c. Minor NSR requirements (including the
requirement to obtain a permit)Qd X Q Q

d. Major NSR/PSD requirements (including the
requirement to obtain a permit) Q Q Q

6. What changes in compliance behavior on the part of sources have
you seen in response to title V? (Check all that apply.)

YL NKX a. increased use of self-audits?

YX NOI b. increased use of environmental management systems?
YL NKX c. increased staff devoted to environmental management?
YO NKX d. increased resources devoted to environmental control

systems (e.g., maintenance of control equipment;
installation of improved control devices; etc.)?

YO NKX e. increased resources devoted to compliance monitoring?
YX NI f. better awareness of compliance obligations?
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YO NKX

YO NK

YO NKX

YX NOI

YO NKX

YO NKX

YO NK

YX NOI

YX NOI

YO NK

YO NKX

YO NKX

YO NK

9.

g.

other? Describe.

Have you noted a reduction in emissions due to the title V
program?

a.

b.

Did that lead to a change in the total fees collected either
due to sources getting out of title VV or improving their
compliance?

Did that lead to a change in the fee rate (dollars/ton rate)?

Has title V resulted in improved implementation of your air
program in any of the following areas due to title V:

a.

b.

j.

netting actions

emission inventories

past records management (e.g., lost permits)
enforceability of PTE limits (e.g., consistent with guidance
on enforceability of PTE limits such as the June 13, 1989

guidance)

identifying source categories or types of emission units with
pervasive or persistent compliance problems; etc.

clarity and enforceability of NSR permit terms

better documentation of the basis for applicable
requirements (e.g., emission limit in NSR permit taken to
avoid PSD; throughput limit taken to stay under MACT
threshold)

emissions trading programs

emission caps

other (describe)

If yes to any of the above, would you care to share how this
improvement came about? (e.g., increased training; outreach;
targeted enforcement)?
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10. Has title V changed the way you conduct business?

a.

Are there aspects of the title V program that you have
extended to other program areas (e.g., require certification
of accuracy and completeness for pre-construction permit
applications and reports; increased records retention;
inspection entry requirement language in NSR permits). If
yes, describe.

All of our permits require an annual compliance certification.
Have you made changes in how NSR permits are written
and documented as a result of lessons learned in title V
(e.g., permit terms more clearly written; use of a statement
of basis to document decision making)? If yes, describe.

We use the same TSD format for Title V and NSR permits.

Do you work more closely with the sources? If yes,
describe.

We have historically and continually worked closely with
sources.

Do you devote more resources to public involvement? If
yes, describe.

Do you use information from title V to target inspections
and/or enforcement?

Other ways? If yes, please describe.

11. Has the title V fee money been helpful in running the program?
Have you been able to provide:

a.

b.

better training?

more resources for your staff such as CFRs and
computers?

better funding for travel to sources?

stable funding despite fluctuations in funding for other
state programs?
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YO NKX e. incentives to hire and retain good staff?

YO NKX f. are there other benefits of the fee program? Describe.
YX NI 12. Have you received positive feedback from citizens?

YO NKX 13. Has industry expressed a benefit of title V? If so, describe.

YO NKX 14. Do you perceive other benefits as a result of the title V program?
If so, describe.

YONKX 15. Other comments on benefits of title V?
Good Practices not addressed elsewhere in this questionnaire

Are any practices employed that improve the quality of the permits or other
aspects of the title V program that are not addressed elsewhere in this
guestionnaire?

The permitting staff regularly conducts pre-application meetings with potential
sources to help identify the project scope and regulatory requirements.
Permitting staff also participate in planning level meetings set up by County
and/or City economic development staff to assist applicants thru the process.
Additionally permitting staff participates in the County zoning process at the
application level by attending scoping meetings. The County also employs a
tracking software system for zoning and building safety issues that Air Quality is
linked into for approvals.

EPA assistance not addressed elsewhere in this questionnaire
Is there anything else EPA can do to help your title V program?

Unknown at this time.
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Fébruary 19, 1999

Mr, David Dixon
Chairperson, Title V Subcommittee
San Luis Obispo County

Air Pollution Control District
3433 Roberto Court
San Luis Obispo, CA 93401

Dear Mr. Dixon:

[ am writing to provide a final version of our response to your July 2, 1998 letter in which
you expressed concern about Region IX’s understanding of the Subcommittee’s tentative
resolution to the 45-day EPA review period issue. I have also included a summary of the
Subcommitiee’s agreement on two title V implementation 1ssues originally raised by some
Subcommittee members at our meeting on August 18, 1998. Our response reflects many
comments and suggestions we have received during the past several months from members of the
Title V Subcommittee and EPA’s Office of General Counsel. In particular, previous drafts of
this letter and the enclosure have been discussed at Subcommittee meetings on October 1, 1998,
November 5, 1998, January 14, 1999, and February 17, 1999. Today’s final version incorporates
suggested changes as discussed at these meetings and is separated into two paris: Part I is
"puidance” on what constitutes a complete Title V permit submittal; and Part IT is a five-point
process on how to better coordinate information exchange during and after the 45-day EPA
review period.

We will address the letter to David Howekamp from Peter Venturini dated August 7,
1998 regarding permits issued pursuant to NSR rules that will not be SIP approved in the near
future. This issue was also discussed at the August 18 Title V Subcommittee meeting.



I appreciate your raising the issues regarding the 45-day EPA review clock to my
attention. Your cfforts, along with the efforts of other Title V Subcommittee members, have
been invaluable towards resolving this and other Title V implementation issues addressed in this
lctter. The information in the enclosure will clarify Title V permitting expectations between
Region IX and the California Districts and will improve coordination of Title V permit
information. It is important to implement this immediately, where necessary, so the benefits of
this important program can be fully realized as soon as possible in the state of California as well
as other states across the country.

If you have any questions please do not hesitate to call me at (415) 744-1254.

Sincerely,

Matt Haber
Chief, Permits Office

Enclosure

ce: California Title V Contacts
California Air Pollution Control Officers
Ray Menebroker, CARB
Peter Venturini, CARB



Enclosure

Neither the guidance in Part I nor the process in Part II replace or alter any requirements
contained in Title V of the Clean Air Act or 40 CFR Part 70.

PART L Guidance on Information Necessary to Begin 45-day EPA Review

A complete submittal to EPA for a proposed permit consists of the application (if one has not
already been sent to EPA), the proposed permit, and a statement of basis. If applicable to the
Title V facility (and not already included in the application or proposed permit) the statement of
basis should include the following:

. additions of permitted equipment which were not included in the application;

. identification of any applicable requirements for insigniticant activities or State-registered portable
equipment that have not previously been identified at the Title V facility,

» outdated SIP requirement streamlining demonstrations,

. multiple applicable requirements stream!lining demonstrations,

. permit shields,

. alternative operating scenarios,

. comphiance schedules,

. CAM requirements,

v plant wide allowable emission limits (PAL) or other voluntary limits,

. any district permits to operate or authority to construct permits;

. periodic monitoring decisions, where the decisions deviate from already agreed-upon levels (e.g.,

monitoring decisions agreed upon by the district and EPA either through: the Title V periodic monitoring
workgroup; or another Title V permit for a similar source). These decisions could be part of the permit
package or could reside in a publicly available document.



Part II - Title V Process

The following five-point process serves to clarify expectations for reviewing Title V permits and
coordinating information on Title V permits between EPA Region [X ("EPA™) and Air Pollution
Districts in Califonia ("District”). Districts electing to follow this process can expect the
following. Districts may, at their discretion, make separate arrangements with Region IX to
implement their specific Title V permit reviews differently.

Point 1. The 45-day clock will start one day after EPA receives all necessary information to
adequately review the title V permit to allow for internal distribution of the documents. Districts
may use return receipt mail, courier services, L.otus Notes, or any other means they wish to
transmit a package and obtain third party assurance that EPA received it. If a District would like
written notice from EPA of when EPA received the proposed title V permit, the District should
notify EPA of this desire in writing. After receiving the request, Region IX will provide written
response acknowledging receipt of permits as follows:

(Date)
Dear (APCQ):
We have received your proposed Title V permit for_ (Source Name) on __(Date)

[f, after 45-days from the date indicated above, you or anyone in your office has not heard from
us regarding this permit, you may assume our 45-day review period is over.

Sincerely,

Matt Haber
Chief, Permits Office

Point 2: After EPA receives the proposed permit, the permit application, and all necessary
supporting information, the 45-day clock may not be stopped or paused by either a District or
EPA, except when EPA approves or objects to the issuance of a permit.

Point 3: The Districts recognize that EPA may need additional information to complete its title V
permit review. If a specific question arises, the District involved will respond as best it can by
providing additional background information, access to background records, or a copy of the
specific document. '

The EPA will act expeditiously to identify, request and review additional information and the
districts will act expeditiously to provide additional information. If EPA determines there is a



basis for objection, including the ahsence of information necessary to review adequately the
proposed permit, EPA may ohject to the issuance of the permit. If EPA determines that it needs
more information to reach a decision, it may allow the permit to issue and reopen the permit after
the information has been received and reviewed.

Point 4- When EPA objects to a permit, the Subcommittee requested that the objection letter
identify why we objected to a permit, the legal basis for the objection, and a proposal suggesting
how to correct the permit to resolve the objection.

It has always been our intent to meet this request. In the future, when commenting on, or
objecting to Title V permits, our letters will identify recommended improvements to correct the
permit. For objection letters, EPA will identify why we objected to a permit, the legal basis for
the objection, and details about how to correct the permit to resolve the objection. Part 70 states
that "Any EPA objection...shall include a statement of the Administrator’s reasons for objection
and a description of the terms and conditions that the permit must include to respond to the
objections.”

Point 5: When EPA objccts to a permit, and a District has provided information with the intent to
correct the objection issues, the Subcommittee members requested a lctter from EPA at the end
of the 90-day period stating whether the information provided by the District has satisfied the
objection.

While we agree with the Districts’ desire for clear, written communication from EPA, a written
response will not always be possible by the 90th day because the regulations allow a District 90
days to provide information. To allow EPA ample time to evaluatc submitted information to
determinc whether the objection issues have been satisfied, we propose establishing a clear
protocol. The following protocol was agreed to by members of the Subcommittee:

1. within 60 days of an EPA objection, the District should revise and submit a
proposcd permit in response to the objection;

2. within 30 days after receipt of revised permit, EPA should evaluate information
and provide written response to the District stating whether the information
provided by the District has satisfied the objection.



December 20, 2001

(AR-18J)

Robert F. Hodanbosi, Chief

Division of Air Pollution Control
Ohio Environmental Protection Agency
122 South Front Street

P. O. Box 1049

Columbus, Ohio 43266-1049

Dear Mr. Hodanbosi:

I an writing this letter to provide guidelines on the content of an adequate
statement of basis (SB) as we committed to do in our November 21, 2001,
letter. The regulatory basis for a SB is found in 40 C.F.R. 8 70.7(@)(5) and
Ohio Administrative Code (OAC) 3745-77-08(A)(2) which requires that each draft
permit must be accompanied by “a statement that sets forth the legal and
factual basis for the draft permit conditions.” The May 10, 1991, preamble
also suggests the importance of supplementary materials.

“[United States Environmental Protection Agency (USEPA)].--.can object to
the issuance of a permit where the materials submitted by the State
permitting authority to EPA do not provide enough information to allow a
meaningful EPA review of whether the proposed permit is in compliance
with the requirements of the Act.” (66 R 21750)

The regulatory language is clear in that a SB must include a discussion of
decision-making that went into the development of the Title V permit and to
provide the permitting authority, the public, and the USEPA a record of the
applicability and technical issues surrounding issuance of the permit. The SB
is part of the historical permitting record for the permittee. A SB generally
should include, but not be limited to, a description of the facility to be
permitted, a discussion of any operational flexibility that will be utilized,
the basis for applying a permit shield, any regulatory applicability
determminations, and the rationale for the monitoring methods selected. A SB
should specifically reference all supporting materials relied upon, including
the applicable statutory or regulatory provision.

While not an exhaustive list of what should be in a SB, below are several
important areas where the Ohio Environmental Protection Agency’s (OEPA) SB
could be Improved to better meet the intent of Part 70.
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Discussion of the Monitoring and Operational Requirements

OEPA’s SB must contain a discussion on the monitoring and operational
restriction provisions that are included for each emission unit. 40 C.F.R.
870.6(a) and OAC 3745-77-07(A) require that monitoring and operational
requirements and limitations be included In the permit to assure compliance
with all applicable requirements at the time of permit issuance. OEPA’s
selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements must be explained iIn the SB. For
example, 1T the permitted compliance method for a grain-loading standard is
maintaining the baghouse pressure drop within a specific range, the SB must
contain sufficient information to support the conclusion that maintaining the
pressure drop within the permitted range demonstrates compliance with the
grain-loading standard.

The USEPA Administrator’s decision In response to the Fort James Camas Mill
Title V petition further supports this position. The decision iIs available on
the web at
http://ww.epa.gov/region07/programs/artd/air/title5/petitiondb/petitions/fort
_james decision1999.pdf. The Administrator stated that the rationale for the
selected monitoring method must be clear and documented in the permit record.

Discussion of Applicability and Exemptions

The SB should include a discussion of any complex applicability determinations
and address any non-applicability determinations. This discussion could
include a reference to a determination letter that is relevant or pertains to
the source. ITf no separate determination letter was issued, the SB should
include a detailed analysis of the relevant statutory and regulatory
provisions and why the requirement may or may not be applicable. At a
minimum, the SB should provide sufficient information for the reader to
understand OEPA’s conclusion about the applicability of the source to a
specific rule. Similarly, the SB should discuss the purpose of any limits on
potential to emit that are created in the Title V permit and the basis for
exemptions from requirements, such as exemptions from the opacity standard
granted to emissions units under OAC rulle 3745-17-07(A). If the permit shield
is granted for such an exemption or non-applicability determination, the
permit shield must also provide the determination or summary of the
determination. See CAA Section 54(H)(2) and 70.6(HQ) ().

Explanation of any conditions from previously issued permits that are not
being transferred to the Title V permit

In the course of dewveloping a Title V permit, OEPA may decide that an
applicable requirement no longer applies to a facility or otherwise not
federally enforceable and, therefore, not necessary in the Title V permit in

70 Permit Applications™ (July 10, 1995). The SB should include the rationale

for such a determination and reference any supporting materials relied upon in
the determination.
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I will also note that for situations that not addressed In the July 10, 1995,
White Paper, applicable New Source Review requirements can not be dropped from
the Title V permit without first revising the permit to install.

Discussion of Streamlining Requirements
The SB should include a discussion of streamlining detemminations. When
applicable requirements overlap or conflict, the permitting authority may

1996). The SB should explain why OEPA concluded that compliance with the
streamlined permit condition assures compliance with all the overlapping
requirements.

Other factual Information
The SB should also include factual information that is important for the
public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at
the plant site, if any. In some cases it may be important to
include the rationale for determining that sources are support
facilities.

Attainment status.

Construction and permitting history of the source.

Compliance history including inspections, any violations noted, a
listing of consent decrees into which the permittee has entered
and corrective action(s) taken to address noncompliance.

N

I do understand the burden that the increased attention to the SB will cause
especially during this time when OEPA has been working so hard to complete the
first round of Title V permit issuance. 1 do hope that you will agree with me
that including the information listed above in OEPA’s SB will only improve the
Title V process. If you would like examples of other permitting authorities’
SB, please contact us. We would be happy to provide you with some. |1 would
also mention here that this additional information should easily fit In the
format OEPA currently uses for its SB. We look forward to continued
cooperation between our offices on this issue. IT you have any questions,
please contact Genevieve Damico, of my staff, at (312) 353-4761.

Sincerely yours,
/s/

Stephen Rothblatt, Chief
Air Programs Branch



BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF
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PETITION NO.

ORDER RESPONDING TO
PETITIONERS REQUEST THAT THE
ADMINISTRATOR OBJECT TO
ISSUANCE OF A STATE OPERATING
PERMIT

MAJOR FACILITY REVIEW
PERMIT No. B1866,

Issued by the Bay Area Air
Quality Management District
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ORDER DENYING INPART AND GRANTING IN PART PETITION FOR OBJECTION
10O PERMIT

On September 6, 2001, the Bay Area Air Quality Management District, (“BAAQMD” or
“District”) issued a Major Facility Review Permit to Los Medanos Energy Center, Pittsburg,
California (“Los Medanos Permit” or “Permit”), pursuant to title V' of the Clean Air Act (“CAA”
or “the Act”), 42 U.S.C. 8§ 7661-7661f, CAA 8§ 501-507. On October 12, 2001, the
Environmental Protection Agency (“EPA”) received a petition from Our Children’s Earth
Foundation (“OCE”) and Californians for Renewable Energy, Inc., (“CARE”) (collectively, the
“Petitioners”) requesting that the EPA Administrator object to the issuance of the Los Medanos
Permit pursuant to Section 505(b)(2) of the Act, the federal implementing regulations found at 40
CFR Part 70.8, and the District’s Regulation 2-6-411.3 (“Petition”).

The Petitioners allege that the Los Medanos Permit (1) improperly includes an emergency
breakdown exemption condition that incorporates a broader definition of “emergency” than
allowed by 40 CFR § 70.6(g); (2) improperly includes a variance relief condition which is not
federally enforceable; (3) fails to include a statement of basis as required by 40 CFR § 70.7(a)(5);
(4) contains pemit conditions that are inadequate under 40 CFR Part 70, namely that certain
provisions are unenforceable; and (5) fails to incorporate certain changes OCE requested during
the public comment period and agreed to by BAAQMD.

EPA has now fully reviewed the Petitioners’ allegations. In considering the allegations,
EPA performed an independent and in-depth review of the Los Medanos Permit; the supporting
documentation for the Los Medanos Permit; information provided by the Petitioners in the
Petition and in a letter dated November 21, 2001; information gathered from the Petitioners in a
November 8, 2001 meeting; and information gathered from the District in meetings held on
October 31, 2001, December 5, 2001, and February 7, 2002. Based on this review, | grant in part
and deny in part the Petitioners’ request that | “object to the issuance of the Title V Operating
Permit for the Los Medanos Energy Center,” and hereby order the District to reopen the Permit



for the reasons described below.

. STATUTORY AND REGULATORY FRAMEWORK

Section 502(d)(1) of the Act calls upon each State to develop and submit to EPA an
operating permit program to meet the requirements of title V. In 1995, EPA granted interim
approval to the title V operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995); 40 CFR Part 70, Appendix A. Effective November 30, 2001, EPA granted full
approval to BAAQMD'’s title V operating permit program. 66 Fed. Reg. 63503 (December 7,
2001).

Major stationary sources of air pollution and other sources covered by title V are required
to apply for an operating permit that includes applicable emission limitations and such other
conditions as are necessary to assure compliance with applicable requirements of the Act. See
CAA 88 502(a) and 504(a). The title VV operating permit program does not generally impose new
substantive air quality control requirements (which are referred to as “applicable requirements”),
but does require permits to contain monitoring, recordkeeping, reporting, and other conditions to
assure compliance by sources with existing applicable requirements. 57 Fed. Reg. 32250, 32251
(July 21, 1992). One purpose of the title V program is to enable the source, EPA, permitting
authorities, and the public to better understand the applicable requirements to which the source is
subject and whether the source is meeting those requirements. Thus, the title V operating
permits program is a vehicle for ensuring that existing air quality control requirements are
appropriately applied to facility emission units and that compliance with these requirements is
assured.

Under 8 505(a) of the Act and 40 CFR § 70.8(a), permitting authorities are required to
submit all operating permits proposed pursuant to title VV to EPA for review. If EPA determines
that a permit is not in compliance with applicable requirements or the requirements of 40 CFR
Part 70, EPA will object to the permit. If EPA does not object to a permit on its own initiative,
section 505(b)(2) of the Act and 40 CFR § 70.8(d) provide that any person may petition the
Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to the
permit. To justify the exercise of an objection by EPA to a title VV permit pursuant to section
505(b)(2), a petitioner must demonstrate that the permit is not in compliance with the
requirements of the Act, including the requirements of Part 70. Part 70 requires that a petition
must be “based only on objections to the permit that were raised with reasonable specificity
during the public comment period. . ., unless the petitioner demonstrates that it was impracticable
to raise such objections within such period, or unless the grounds for such objection arose after
such period.” 40 CFR § 70.8(d). A petition for administrative review does not stay the
effectiveness of the permit or its requirements if the permit was issued after the expiration of
EPA’s 45-day review period and before receipt of the objection. If EPA objects to a permit in
response to a petition and the permit has been issued, the permitting authority or EPA will
modify, terminate, or revoke and reissue such a permit using the procedures in 40 CFR 88§
70.7(9)(4) or (5)(i) and (ii) for reopening a permit for cause.



1. BACKGROUND

The Los Medanos Energy Center facility (“Facility”), formerly owned by Enron
Corporation under the name Pittsburg District Energy Facility, is a natural gas-fired power plant
presently owned and operated by Calpine Corporation. The plant, with a nominal electrical
capacity of 555-megawatts (“MW?), is located in Pittsburg, California. The Facility received its
final determination of compliance (“FDOC”)" from the District in June, 1999, and its license to
construct and operate from the California Energy Commission (“CEC”)* on August 17, 1999.
The Facility operates two large natural gas combustion turbines with associated heat recovery
steam generators (“HRSG”), and one auxiliary boiler. The Facility obtained a revised authority
to construct (“ATC”)® permit from the District in March, 2001 to increase heat input ratings of
the two HRSGs and the auxiliary boiler,* and to add a fire pump diesel engine and a natural gas-
fired emergency generator. The Facility began commercial operation in July, 2001. The Facility
emits nitrogen oxide (“NOx’), carbon monoxide (“CQO”), and particulate matter (“PM?”), all of
which are regulated under the District’s federally approved or delegated nonattainment new
source review (“NSR”) and prevention of significant deterioration (“PSD”) programs® or other
District Clean Air Act programs.

On June 28, 2001, the District completed its evaluation of the title V application for the
Facility and issued the draft title V Permit. Under the District’s rules, this action started a
simultaneous 30-day public comment period and a 45-day EPA review period. On August 1,
2001, Mr. Kenneth Kloc of the Environmental Law and Justice Clinic submitted comments to the

'An FDOC describeshowa proposed facility will comply with applicable federal, state, and BAAQMD
regulations, including control technology and emission offset requirements of New Source Review. Permit
conditions necessary to insure compliance with applicable regulations are also included.

’The FD OC served as an evaluation report for both the CEC’s certificate and the District’s authority to
construct (“ATC”) permit. The initial ATC was issued by the District shortly after the FDOC under District
application #18595.

SaATC permits are federally enforceable pre-construction permits that reflect the requirements of the
attainment area prevention of significant deterioration and nonattainment area new source review (“NSR ™) programs.
The District’s NSR requirements are described in Regulation 2, Rule 2. New power plants locating in California
subject to the CEC certification requirements must also comp ly with Regulation 2, Rule 3, titled Power P lants.
Regulation 2-3-405 requires the District to issue an ATC for a subject facility only after the CEC issues its certificate
for the facility.

“The increased heat input allowed the facility to increase its electrical generating capacity from 520 MW to
555 MW.

5The District was implementing the federal PSD program under a delegation agreement with EPA dated
October 28, 1997. The non-attainment N SR program was most recently SIP -approved by EP A on January 26, 1999.
64 Fed. Reg. 3850.



District on the draft Los Medanos Permit on behalf of OCE (“OCE’s Comment Letter”).° The
District responded to OCE’s Comment Letter by a letter dated September 4, 2001, from William
de Boisblanc (“Response to Comments”). EPA Region IX did not object to the proposed permit
during its 45-day review period. The Petition to Object to the Permit, filed by OCE and CARE
and dated October 9, 2001, was received by Region IX on October 12, 2001. EPA calculates the
period for the public to petition the Administrator to object to a permit as if the 30-day public
comment and 45-day EPA review periods run sequentially, accordingly petitioners have 135 days
after the issuance of a draft permit to submit a petition.” Given that the Petition was filed with
EPA on October 12,2001, I find that it was timely filed. 1 also find that the Petition is
appropriately based on objections that were raised with reasonable specificity during the
comment period or that arose after the public comment period expired.?

111, ISSUES RAISED BY THE PETITIONERS

A. District Breakdown Relief Under Permit Condition I.H.1

Petitioners’ first allegation challenges the inclusion in the Los Medanos Permit of
Condition I.H.1, a provision which incorporates SIP rules allowing a permitted facility to seek
relief from enforcement by the District in the event of a breakdown. Petition at 3. Petitioners
assert that the definition of “breakdown” at Regulation 1-208 would allow relief in situations
beyond those allowed under the Clean Air Act. Specifically, Petitioners allege that the
“definition of *breakdown’ in Regulation 1-208 is much broader than the federal definition of
breakdown, which is provided in 40 CFR Part 70," or more precisely, at 40 CFR § 70.6(g).

Condition I.H.1 incorporates District Regulations 1-208, 1-431, 1-432, and 1-433
(collectively the “Breakdown Relief Regulations™) into the Permit. Regulation 1-208 defines
breakdown, and Regulations 1-431 through 1-433 describe how an applicant is to notify the
District of a breakdown, how the District is to determine whether the circumstances meet the
definition of a breakdown, and what sort of relief to grant the permittee. To start our analysis, it

®We note that OCE submitted its comments to the District days after the close of the public comment period
established pursuant to the District’s Regulation 2-6-412 and 40 CFR § 70.7(h)(4). Though we are responding to the
Petition despite this possible procedural flaw, we reserve our right to raise this issue in any future proceeding.

"This 135-day period to petition the Administrator is based on a 30-day District public notice and comment
period, a 45-day EPA review period and the 60-day period for a person to file a petition to object with EPA.

811 its Comment Letter, OCE generally raised concerns with the draft Major Facility Review Permit that are
the basis for the Petition. In regard to whether all issues were raised with ‘reasonable specificity,’l find thatclaims
one through four of the Petition were raised adequately in OCE’s Comment Letter. The fifth claim, that the District
did not live up to its commitment to make changesto the Permit, can be raised in the Petition since the grounds for
the claim arose after the public comment period ended. See 40 CFR § 70.8(d). Finally, CARE’s non-participation in
the District’s notice-and-comment process does not prevent the organization from filing atitle V petition because the
regulations allow “any person” to file a petition based on earlier objections raised during the public comment period

regardless of who had filed those earlier comments. See CAA § 505(b)(2); 40 CFR § 70.8(d)
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is important to understand the impact of granting relief under the Breakdown Relief Regulations.
Neither Condition I.H.1, nor the SIP provisions it incorporates into the Permit, would allow for
an exemption from an applicable requirement for periods of excess emissions. An “exemption
from an applicable requirement” would mean that the permittee would be deemed not to be in
violation of the requirement during the period of excess emissions. Rather, these Breakdown
Relief Regulations allow an applicant to enter into a proceeding in front of the District that could
ultimately lead to the District employing its enforcement discretion not to seek penalties for
violations of an applicable requirement that occurred during breakdown periods.

Significantly, the Breakdown Relief Regulations have been approved by EPA as part of
the District’s federally enforceable SIP. 64 Fed. Req. 34558 (June 28, 1999) (this is the most
recent approval of the District’s Regulation 1). Part 70 requires all SIP provisions that applyto a
source to be included in title V permits as “applicable requirements.” See In re Pacificorp’s Jim
Bridger and Naughton Electric Utility Steam Generating Plants, Petition No. VI11-00-1, at 23-24
(“Pacificorp™). On this basis alone, the inclusion of the Breakdown Relief Regulations in the
permit is not objectionable.’

Moreover, Petitioners’ allegation that Condition 1.H.1 is inconsistent with 40 CFR §
70.6(g) does not provide a basis for an objection. 40 CFR 8 70.6(g) allows a permitting authority
to incorporate into its title VV permit program an affirmative defense provision for “emergency”
situations as long as the provision is consistent with the 40 CFR 8§ 70.6(g)(3) elements. Such an
emergency defense then may be incorporated into permits issued pursuant to that program. As
explained above, these regulations provide relief based on the District’s enforcement discretion
and do not provide an affirmative defense to enforcement. Moreover, to the extent the
emergency defense is incorporated into a permit, 40 CFR 8§ 70.6(g)(5) makes clear that the Part
70 affirmative defense type of relief for emergency situations “is in addition to any emergency or
upset provision contained in any applicable requirement.” This language clarifies that the Part 70
regulations do not bar the inclusion of applicable SIP requirements in title V' permits, even if
those applicable requirements contain “emergency” or “upset” provisions such as Condition
1.H.1 that may overlap with the emergency defense provision authorized by 40 CFR § 70.6(g).

Also, a review of the Breakdown Relief Regulations themselves demonstrates that they
are not inconsistent with the Clean Air Act, and therefore, not contrary to the Act. A September
28, 1982, EPA policy memorandum from Kathleen Bennet, titled Policy on Excess Emissions
During Startup, Shutdown, Maintenance, and Malfunctions (1982 Excess Emission Policy”),
explains that “all periods of excess emissions [are] violations of the applicable standard.”
Accordingly, the 1982 Excess Emission Policy provides that EPA will not approve automatic
exemptions in operating permits or SIPs. However, the 1982 Excess Emission Policy also

®This holds true even if the Petitioner could support an allegation that EPA had erroneously incorporated
the provisions into the SIP. See Pacificorp at 23 (“even if the provision were found not to satisfy the Act, EPA could
not properly objectto a permit term that is derived from a provision of the federally approved SIP”). However, as
explained below, EPA believes that these provisions were appropriately approved as part of the District’s SIP.
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explains that EPA can approve, as part of a SIP, provisions that codify an “enforcement
discretion approach.” The Agency further refined its position on this topic in a September 20,
1999 policy memorandum from Steven A. Herman and Robert Perciasepe, titled State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and
Shutdown (“1999 Excess Emission Policy™”).’® The 1999 Excess Emission Policy explained that
a permitting authority may express its enforcement discretion through appropriate affirmative
defense provisions approved into the SIP as long as the affirmative defense applies only to civil
penalties (and not injunctive relief) and meets certain criteria. As previously explained, the
Breakdown Relief Regulations approved into the District’s SIP provide neither an affirmative
defense to an enforcement action nor an automatic exemption from applicable requirements, but
rather serve as a mechanism for the District to use its enforcement discretion. Therefore, I find
that the provision is not inconsistent with the Act.

Finally, Petitioners allege that the inclusion of Condition 1.H.1 “creates unnecessary
confusion and unwarranted potential defense to federal civil enforcement.” Inclusion of
Condition I.H.3 in the Los Medanos Permit clarifies Condition 1.H.1 by stating that “[t]he
granting by the District of breakdown relief . . . will not provide relief from federal enforcement.”
Contrary to Petitioners’ allegation, we find that addition of this language successfully dispels any
ambiguity as to the impact of the provision, especially as it relates to federal enforceability, and
therefore clears up “confusion” and limits “unwarranted defenses.” For the reasons stated above,
I deny the Petition as it relates to Condition 1.H.1 and the incorporation of the Breakdown Relief
Regulations into the Permit.

B. Hearing Board Variance Relief Under Permit Condition 1.H.2

The Petitioners’ second allegation challenges the inclusion in the Los Medanos Permit of
Condition I.H.2, which states that a “permit holder may seek relief from enforcement action for a
violation of any of the terms and conditions of this permit by applying to the District’s Hearing
Board for a variance pursuant to Health and Safety Code Section 42350. . . .” Petition at 3.
Petitioners make a number of arguments in support of their claim that the reference to
California’s Variance Law in the Los Medanos Permit serves as a basis for an objection; none of
these allegations, however, serves as an adequate basis for EPA to object to the Permit.

Health and Safety Code (“HSC”) sections 42350 et seq. (“California’s Variance Law”)
allow a permittee to request an air district hearing board to issue a variance to allow the permittee
to operate in violation of an applicable district rule, or State rule or regulation for a limited time.
Section 42352(a) prohibits the issuance of a variance unless the hearing board makes specific

10 On December 5, 2001, EPA issued a brief clarification of this policy. Re-Issuance of Clarification — State
Implementation Plans (SIPs); Policy Regarding Excess Emissions During Malfunction, Startup, and Shutdown.
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findings." Section 42352(a)(2) limits the availability of variances to situations involving non-
compliance with “any rule, regulation, or order of the district.” As part of the variance process,
the hearing board may set a “schedule of increments of progress,” to establish milestones and
final deadlines for achieving compliance. See, e.g., HSC § 42358. EPA has not approved
California’s Variance Law into the SIP or Title V program of any air district. See, e.g., 59 Fed.
Reg. 60939 (Nov. 29, 1994) (proposing to approve BAAQMD’s title V program without
California’s Variance Law); 60 Fed. Reg. 32606 (June 23, 1995) (granting final interim approval
to BAAQMD’s title V program).

Petitioners argue that the “variance relief issued by BAAQMD under state law does not
qualify as emergency breakdown relief authorized by the Title V provisions . . ..” Petition at 4.
As with the Breakdown Relief Regulations, Petitioners’ true concern appears to be that Condition
I.H.2 and California’s Variance Law are inconsistent with 40 CFR 8§ 70.6(g), which allows for
the incorporation of an affirmative defense provision into a federally approwved title VV program,
and thus into title VV permits. Condition 1.H.2 and California’s VVariance Law, however, do not
need to be consistent with 40 CFR § 70.6(g) because these provisions merely express an aspect
of the District’s discretionary enforcement authority under State law rather than incorporate a
Part 70 affirmative defense provision into the Permit.* As described above, the discretionary

11 Hsc section 42352(a) provides as follows:

No variance shall be granted unless the hearing board makes all of the following findings:
(1) That the petitioner for avariance is, or will be, inviolation of Section 41701 or of any rule,
regulation, or order of the district.
(2) That, due to conditions beyond the reasonable control of the petitioner, requiring compliance
would resultin either (A) an arbitrary or unreasonable taking of property, or (B) the practical
closing and elimination of a lawful business. In making those findings where the petitioner is a
public agency, the hearing board shall consider whether or notrequiring immediate compliance
would impose an unreasonable burden upon an essential public service. For purposes of this
paragraph, "essential public service" means a prison, detention facility, police or firefighting
facility, school, health care facility, landfill gas control or processing facility, sewage treatment
works, or water delivery operation, if owned and operated by a public agency.
(3) That the closing or taking would be without a corresponding benefit in reducing air
contaminants.
(4) That the applicant for the variance has given consideration to curtailing operations of the
source in lieu of obtaining a variance.
(5) During the period the variance is in effect, that the applicant will reduce excess emissions to the
maximum extent feasible.
(6) During the period the variance is in effect, that the applicant will monitor or otherwise quantify
emission levels from the source, if requested to do so by the district, and report these
emission levels to the district pursuant to a schedule established by the district.

12 : : . : . . : : :
Government agencies have discretion to not seek penalties or injunctive relief againsta noncomplying

source. California’s Variance Law recognizes this inherent discretion by codifying the process by which a source
may seek relief through the issuance of a variance. The ultimate decision to grant a variance, however, is still wholly
discretionary, as evidenced by the findings the hearing board must make in order to issue a variance. See HSC
section 42352(a)(1)-(6).
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nature of California’s Variance Law is evidenced by the findings set forth in HSC §42538(a) that
a hearing board must make before it can issue a variance.** Inherent within the process of
making these findings is the hearing board’s ability to exercise its discretion to evaluate and
consider the evidence and circumstances underlying the variance application and to reject or
grant, as appropriate, that application. Moreover, the District clearly states in Condition 1.H.3.
that the granting by the District of a variance does not “provide relief from federal enforcement,”
which includes enforcement by both EPA and citizens.** As Condition I.H.2. refers to a
discretionary authority under state law that does not affect the federal enforceability of any
applicable requirement, | do not find its inclusion in the Los Medanos Permit objectionable.

Petitioners also argue that the “variance program is a creature of state law,” and therefore
should not be included in the Los Medanos Permit. Petitioners’ complaint is obviously without
merit since Part 70 clearly allows for inclusion of state- and local-only requirements in title V
permits as long as they are adequately identified as having only state- or local-only significance.
40 CFR 8§ 70.6(b)(2). For this reason, I find that Petitioners’ allegation does not provide a basis
to object to the Los Medanos Permit.

Petitioners further argue that California’s Variance Law allows a revision to the approved
SIP in violation of the Act. Petitioners misunderstand the provision. The SIP is comprised of the
State or district rules and regulations approved by EPA as meeting CAA requirements. SIP
requirements cannot be modified by an action of the State or District granting a temporary
variance. EPA has long held the view that a variance does not change the underlying SIP
requirements unless and until it is submitted to and approved by EPA for incorporation into the
SIP. For example, since 1976, EPA’s regulations have specifically stated: “In order for a
variance to be considered for approval as a revision to the State implementation plan, the State
must submit it in accordance with the requirements of this section.” 40 CFR 851.104(d); 41 Fed.
Reg. 18510, 18511 (May 5, 1976).

The fact that the California Variance Law does not allow a revision to the approved SIP is
further evidenced by the law itself. By its very terms, California’s Variance Law is limited in
application to “any rule, regulation, or order of the district,” HSC § 42352(a)(2) (emphasis
supplied); therefore, the law clearly does not purport to modify the federally approved SIP. In
addition, California’s view of the law’s effect is consistent with EPA’s. For instance, guidance

13 Because of its discretionary nature, California’s Variance Law does not impose a legal impediment to the
District’s ability to enforce its SIP or title V program. EPA cannot prohibit the District’s use of the variance process
as a means for sources to avoid enforcement of permit conditions by the District unless the misuse of the variance
process results in the District’s failure to adequately implement or enforce its title V program, or its other federally
delegated or approved CA A programs. Petitioners have made no such allegation.

0ther BAAQMD information resources on variances also clearly set forth the legal significance of
variances. For example, the application for a variance on BAAQMD’s website states that EPA “does not recognize
California’s variance process” and that “EPA can independently pursue legal action based on federal law against the

facility continuing to be in violation.”
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issued in 1989 by the California Air Resources Board (“CARB”), the State agency responsible
for preparation of California’s SIP, titled Variances and Other Hearing Board Orders as SIP
Revisions or Delayed Compliance Orders Under Federal Law, demonstrates that the State’s
position with respect to the federal enforceability and legal consequences of variances is
consistent with EPA’s. For example, the guidance states:

State law authorizes hearing boards of air pollution control districts to issue
variances from district rules in appropriate instances. These variances insulate
sources from the imposed state law. However, where the rule in question is part
of the State Implementation Plan (SIP) as approved by the U.S. Environmental
Protection Agency (EPA), the variance does not by itself insulate the source from
penalties in actions brought by EPA to enforce the rule as part of the SIP. While
EPA can use enforcement discretion to informally insulate sources from federal
action, formal relief can only come through EPA approval of the local variance.

In 1993, the California Attorney General affirmed this position in a formal legal opinion
submitted to EPA as part of the title V program approval process, stating that “any variance
obtained by the source does not effect [sic] or modify permit terms or conditions. . . nor does it
preclude federal enforcement of permanent terms and conditions.” In sum, both the federal and
State governments have long held the view that the issuance of a variance by a district hearing
board does not modify the SIP in any way. For this reason, | find that Petitioners’ allegation does
not provide a basis to object to the Los Medanos Permit.

Finally, Petitioners raise concerns that the issuance of variances could “jeopardize
attainment and maintenance of ambient air quality standards” and that inclusion of the variance
provision in the Pemit is highly confusing to the regulated community and public. As to the first
concern, Petitioners’ allegation is too speculative to provide a basis for an objection to a title V
permit. Moreover, as previously stated, permittees that receive a variance remain subject to all
SIP and federal requirements, as well as federal enforcement for violation of those requirements.
As to Petitioners’ final point, | find that including California’s Variance Law intitle V permits
may actually help clarify the regulatory scheme to the regulated community and the public.
California’s Variance Law can be utilized by permittees seeking relief from District or State rules
regardless of whether the Variance Law is referenced intitle V permits; therefore, reference to
the Variance Law with appropriate explanatory language as to its limited impact on federal
enforceability helps clarify the actual nature of the law to the regulated community. In short,
since title V permits are meant to contain all applicable federal, State, and local requirements,
with appropriate clarifying language explaining the function and applicability of each
requirement, the District may incorporate California’s VVariance Law into the Los Medanos
Permit and other title VV permits. For reasons stated in this Section, I do not find grounds to
object to the Los Medanos Permit on this issue.

C. Statement of Basis




Petitioners’ third claim is that the Los Medanos Permit lacks a statement of basis, as
required by 40 CFR 8§ 70.7(a)(5). Petition at 5. Petitioners assert that without a statement of
basis it is virtually impossible for the public to evaluate the periodic monitoring requirements (or
lack thereof). 1d. They specifically identify the District’s failure to include an explanation for its
decision not to require certain monitoring, including the lack of any monitoring for opacity,
filterable particulate, or PM limits. Petition at 6-7, n.2. Additionally, Petitioners contend that
BAAQMD fails to include any SO2 monitoring for source S-2 (Heat Recovery Steam Generator).
Id.

Section 70.7(a)(5) of EPA’s permit regulations states that “the permitting authority shall
provide a statement that sets forth the legal and factual basis for the draft permit conditions
(including references to the applicable statutory or regulatory provisions).” The statement of
basis is not part of the permit itself. It is a separate document which is to be sent to EPA and to
interested persons upon request.® 1d.

A statement of basis ought to contain a brief description of the origin or basis for each
permit condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than restating
the permit, it should list anything that deviates from a straight recitation of requirements. The
statement of basis should highlight items such as the permit shield, streamlined conditions, or
any monitoring that is required under 40 C.F.R. 70.6(a)(3)(i)(B) or District Regulation 2-6-503.
Thus, it should include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and EPA a record of the
applicability and technical issues surrounding the issuance of the permit.’® See e.g., In Re Port

Bunlike permits, statements of basis are not enforceable, do not set limits and do not create obligations.

8epA has provided guidance on the content of an adequate statement of basis in a letter dated December
20, 2001, from Region V to the State of Ohio and in a N otice of Deficiency (“NOD”) issued to the State of T exas.
<http:/www.epa.gov/rgytgrnjlprograms/artd/air/title5/ttmemos/sbguide.pdf> (Region V letter to Ohio); 67 Fed.
Reg. 732 (January 7, 2002) (EPA NOD issued to Texas). These documents describe the following five key elements
of a statement of basis: (1) a description of the facility; (2) adiscussion of any operational flexibility that will be
utilized at the facility; (3) the basis for ap plying the permit shield; (4) any federal regulatory app licability
determinations; and (5) the rationale for the monitoring methods selected. 1d. at 735. In addition, the Region V
letter further recommends the inclusion of the following topical discussions in a stattment of basis: (1) monitoring
and operational restrictions requirements; (2) applicability and exemptions; (3) explanation of any conditions from
previously issued permitsthat are not being transferred to the title VV permit; (4) streamlining requirements; and (5)
certain other factual information as necessary. In a letter dated February 19, 1999 to Mr. David Dixon, Chair of the
CAPCOA Title V Subcommittee, the EPA Region IX Air Division provided guidance to California permitting
authorities that should be considered when deve loping a statem ent of basis for purposes of EPA Region IX's review.
This guidance is consistent with the other guidance cited above. Each of the various guidance documents, including
the Texas NOD and the Region V and IX letters, provide generalized recommendations for developing an adequ ate
statement of basis rather than “hard and fast” rules on what to include in any given statement of basis. Taken as a
whole, these recommendations provide a good road map as to what should be included in a statement of basis
considering, for example, the technical complexity of the permit, the history of the facility, and any new provisions,
such as periodic monitoring conditions, that the permitting authority has drafted in conjunction with issuing the title
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Hudson Operation Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003)
(“Georgia Pacific”); In Re Doe Run Company Buick Mill and Mine, Petition No. VI11-1999-001,
at pages 24-25 (July 31, 2002) (“Doe Run”). Finally, in responding to a petition filed in regard to
the Fort James Camas Mill title VV permit, EPA interpreted 40 CFR 8 70.7(a)(5) to require that
the rationale for selected monitoring method be documented in the permit record. See In Re
Fort James Camas Mill, Petition No. X-1999-1, at page 8 (December 22, 2000) (“Et. James”).

EPA’s regulations state that the permitting authority must provide EPA with a statement
of basis. 40 CFR § 70.7(a)(5). The failure of a permitting authority to meet this procedural
requirement, however, does not necessarily demonstrate that the title VV permit is substantively
flawed. In reviewing a petition to object to a title VV permit because of an alleged failure of the
permitting authority to meet all procedural requirements in issuing the permit, EPA considers
whether the petitioner has demonstrated that the permitting authority’s failure resulted in, or may
have resulted in, a deficiency in the content of the permit. See CAA § 505(b)(2) (objection
required “if the petitioner demonstrates . . . that the permit is not in compliance with the
requirements of this Act, including the requirements of the applicable [SIP]”); see also, 40 CFR §
70.8(c)(1). Thus, where the record as a whole supports the terms and conditions of the pemit,
flaws in the statement of basis generally will not result in an objection. See e.g., Doe Run at 24-
25. In contrast, where flaws in the statement of basis resulted in, or may have resulted in,
deficiencies in the title VV permit, EPA will object to the issuance of the permit. See e.qg., Ft.
James at 8; Georgia Pacific at 37-40.

In this case, as discussed below, the permitting authority’s failure to adequately explain
its permitting decisions either in the statement of basis or elsewhere in the permit record is such a
serious flaw that the adequacy of the permit itself is in question. By reopening the permit, the
permitting authority is ensuring compliance with the fundamental title VV procedural requirements
of adequate public notice and comment required by sections 502(b)(6) and 503(e) of the Clean
Air Act and 40 CFR 8 70.7(h), as well as ensuring that the rationale for the selected monitoring
method, or lack of monitoring, is clearly explained and documented in the permit record. See 40
CFR 88 70.7(a)(5) and 70.8(c); Ft. James at 8.

For the proposed Los Medanos Permit, the District did not provide EPA with a separate
statement of basis document. In a meeting with EPA representatives held on October 31, 2001,
at the Region 9 offices, the District claimed that it complied with the statement of basis
requirements for the Los Medanos Permit because it incorporated all of the necessary explanatory
information either directly into the Permit or it included such information in other supporting
documentation.” As such, the District argues, at a minimum, it complied with the substantive
requirements of a statement of basis.

V permit.
Y This meeting along with the others held with the District were for fact-gathering purposes only. In a

November 8, 2001 meeting at the Region 9 offices, the Petitioners were likewise provided the opportunity to present
facts pertaining to the Petition to EPA representatives.
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In responding to the Petition, we reviewed the final Los Medanos Permit and all
supporting documentation, which included the proposed Permit, the FDOC drafted by the
District for purposes of licensing the power plant with the CEC, and the “Permit Evaluation and
Emission Calculations” (“Permit Evaluation”) which was developed in March 2001 as part of the
modification to the previously issued ATC permit. Although the District provided some
explanation in this supporting documentation as to the factual and legal basis for certain terms
and conditions of the Permit, this documentation did not sufficiently set forth the basis or
rationale for many other terms and conditions. Generally speaking, the District’s record for the
Permit does not adequately support: (1) the factual basis for certain standard title VV conditions;
(2) applicability determinations for source-specific applicable requirements, such as the Acid
Rain requirements and New Source Performance Standards (“NSPS”); (3) exclusion of certain
NSR and PSD conditions contained in underlying ATC permits; (4) recordkeeping decisions and
periodic monitoring decisions under 70.6(a)(3)(i)(B) and District Regulation 2-6-503; and (5)
streamlining analyses, including a discussion of permit shields.

EPA Region 9 identified numerous specific deficiencies falling under each of these broad
categories.’® For example, the District’s permit record does not adequately support the basis for
certain source-specific applicable requirements identified in Section 1V of the Permit, especially
those regarding the applicability or non-applicability of subsections rules that apply to particular
types of units such the as NSPS for combustion turbines or SIP-approved District Regulations.
For instance, in table IV-B and D of the Permit, the District indicates that subsection 303 of
District Regulation 9-3, which sets forth NOx emission limitations, applies to certain emission
units. However, the permit record fails to describe why subsection 601 of the same District
Regulation, an otherwise seemingly applicable provision, is not included in the tables as an
applicable requirement. Subsection 601 establishes how exhaust gases should be sampled and
analyzed to determine NOx concentrations for purposes of compliance with subsection 303.
Similarly, in the same tables, the District lists certain applicable NSPS subsections, such as those
in 40 CFR Part 60 Subparts Da and GG, but does not explain why these subsections apply to
those specific emission units nor why other seemingly applicable subsections of the same NSPS
regulations do not apply to those units.*

The permit record also fails to explain the District’s streamlining decisions of certain

BEpa Region 9 Permits Office described these areas of concern in greater detail in a memorandum dated
March 29, 2002, “Region 9 Review of Statement of Basis for L os Med anos title V Permit in Response to Petition to
Object.” This memorandum is part of the ad ministrative record for this Order and was reviewed in responding to
this Petition.

19 The tables in Section 1V pertaining to certain gas turbines located at the Facility cite to 40 CFR
60.332(a)(1) as an applicable requirement. However, these same tables fail to cite to subsections 40 CFR
60.332(a)(2) through 60.332(l) of the same NSP S program even though these provisions also apply to gas turbines.
The District’s failure to provide any sortof discussion or explanation as to the applicability or non-applicability of
the subsections of 40 CFR 60.332 makes it impossible to review the District’s applicability determinations for this
NSPS.
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underlying ATC permit conditions as set forth in Section VI of the Permit. The District
apparently modified or streamlined the ATC conditions in the context of the title V permitting
process but failed to provide an explanation in the permitrecord as to the basis for the change to
the conditions. For instance, Condition 53 of Section VI states that the condition was “[d]eleted
[on] August, 2001,” but the District fails to discuss or explain anywhere in the permit record the
basis for this deletion or the nature of the original condition that was deleted.

As a final example of the District’s failure to provide a basis or rationale for permit terms,
in accordance with Petitioner’s claim, the permit record is devoid of discussion pertaining to how
or why the selected monitoring is sufficient to assure compliance with the applicable
requirements. See 69 Fed. Reg. 3202, 3207 (Jan. 22, 2004). Most importantly, for those
applicable requirements which do not otherwise have monitoring requirements, the Permit fails
to require monitoring pursuant to 40 C.F.R. 70.6(a)(3)(i)(B), and the permit record fails to
discuss or explain why no monitoring should be required under this provision. As evidenced by
these specific examples, I find the District did not provide an adequate analysis or discussion of
the terms and conditions of the proposed Los Medanaos Permit.

To conclude, by failing to draft a separate statement of basis document and by failing to
include appropriate discussion in the Permit or other supporting documentation, the District has
failed to provide an adequate explanation or rationale for many significant elements of the
Permit. As such, I find that the Petitioners’ claim in regard to this issue is well founded, and by
this Order, I am requiring the District to reopen the Los Medanos Permit, and make available to
the public an adequate statement of basis that provides the public and EPA an opportunity to
comment on the title VV permit and its terms and conditions as to the issues identified above.

D. Inadequate Permit Conditions

Petitioners’ fourth claim is that Condition 22 in the Los Medanos Permit is
unenforceable. The Petitioners claim that this condition “appears to defer the development of a
number of permit conditions related to transient, non-steady state conditions to a time after
approval of the Title V permit.” Petition at 7. The Petitioners recommend that “a reasonable set
of conditions should be defined” and amended through the permit modification process to
conform to new data in the future. | disagree with the Petitioners on this issue.

As Petitioners correctly note, Part 70 and the Act require that “conditions in a Title V
permit. . . be enforceable.” However, they argue that “Condition 22 is presently unenforceable
and must be deleted from the permit.” | find that the condition challenged by the Petitioners is
enforceable.

Conditions 21 and 22 establish NOx emissions levels for units P-1 and P-2, including

limits for transient, non-steady state conditions. Condition 22(f) requires the permittee to gather
data and draft and submit an operation and maintenance plan to control transient, non-steady
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state emissions for units P-1 and P-2%° within 15 months of issuance of the permit. Condition
22(g) creates a process for the District, after consideration of continuous monitoring and source
test data, to fine-tune on a semi-annual basis the NOy emission limit for units P-1 and P-2 during
transient, non-steady state conditions and to modify data collection and recordkeeping
requirements for the permittee.

These requirements are enforceable. EPA and the District can enforce both Condition
22(f)’s requirement to draft and submit an operation and maintenance plan for agency approval
and the control measures adopted under the plan after approval. For Condition 22(g), the process
for the District to modify emission limits and/or data collection and recordkeeping requirements
is clearly set forth in the Permit and the modified terms will be federally enforceable. Moreover,
the circumstances that trigger application of Condition 22 are specifically defined since
Condition 22(c) precisely defines “transient, non-steady state condition” as when “one or more
equipment design features is unable to support rapid changes in operation and respond to and
adjust all operating parameters required to maintain the steady-state NOx emission limit
specified in Condition 21(b).” As such, | find that Condition 22 is federally and practically
enforceable. Therefore, Petitioners’ claim on this count is not supported by the plain language of
the Permit itself.

Moreover, to the extent that Petitioners are concerned that Lowest Achievable Emission
Rate (“LAER”)* emission standards are being set through a process that does not incorporate
appropriate NSR, PSD, and title V public notice and comment processes, such concerns are not
well-founded. By its very terms, the Permit prohibits relaxation of the LAER emissions
standards set in the permitting process. Condition 21(b) of the Permit sets a LAER-level
emission standard of 2.5 ppmv NOx, averaged over any 1-hour period, for units P-1 and P-2 for
all operational conditions other than transient, non-steady state conditions. Condition 22(a) sets
the limit for transient, non-steady state conditions of 2.5 ppmv NOX, averaged over anyrolling 3-
hour period.” Implementation of Condition 22 cannot relax the LAER-level emission limits.
Condition 22(f) merely requires further data-collecting, planning, and implementation of control

2Unit P-1 is defined as “the combined exhaust point for the S-1 Gas Turbine and the S-2 HRSG after

control by the A-1 SCR System and A-2 Oxidation Catalyst” and unit P-2 is defined as “the combined exhaust point
for the S-3 Gas Turbine and the S-4 HRSG after control by the A-3 SCR System and A-4 Oxidation Catalyst.”
Permit, Condition 21 (a).

21 AER is the level of emission control required for all new and modified major sources subject to the NSR
requirements of Section 173, Part D, of the CAA for non-attainment areas. 42 U.S.C. § 7501-15. Since the Bay
Areais non-attainment for ozone, the Facility must meet LAER-level emission controls for NO, emission since NO,
is a pre-cursor of ozone. California uses different terminology than the CAA when applying LAER, however. In
California, best available control technology (“BACT”) is consistent with LAER-level controls, and California and
its local permitting authorities use this terminology when issuing permits.

22The District determined this limitto be LAER for transient, non-steady state conditions because, as the

District stated in its Response to Comments, “the NOx emission limit (2.5 ppmv averaged over one hour) during load
changes . . . . ha[s] not yet been achieved in practice by any utility-scale power plant.”
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measures for transient, non-steady state emissions that go beyond those already established to
comply with LAER requirements. While Condition 22(g) does allow the District to modify the
emission limit during transient, non-steady state conditions,? this new limit cannot exceed the
“backstop” LAER-level limit set by Condition 22(a). As such, Condition 22(g) serves to only
make overall emission limits more stringent. The District itself recognized the “no backsliding”
nature of Conditions 22(f) and (g) on page 3 of its Response to Comments where it stated that the
Facility “must comply with “backstop” NOx emission limit of 2.5 ppmv, averaged over 3 hours,
under all circumstances and comply with all hourly, daily and annual mass NOx emission
limits.”*

Finally, for any control measures; further data collection, recordkeeping or monitoring
requirements; new definitions; or emission limits established pursuant to Conditions 22(f) or (g)
that are to be incorporated into the permit, the District must utilize the appropriate title V permit
modification procedures set forth in 40 CFR § 70.7(d) and the District’s Regulation 2-6-415 to
modify the Permit. The District itself recognizes this in Condition 22(g) by stating that “the Title
V operating permit shall be amended as necessary to reflect the data collection and recordkeeping
requirements established under 22(g)(ii).” For the reasons described above, we do not find
Conditions 22(f) and (g) unenforceable or otherwise objectionable for inclusion in the Los
Medanos Permit.

E. Failure to Incorporate Agreed-to Changes

The final claim by the Petitioners is that the District agreed to incorporate certain changes
into the final Los Medanos Permit but failed to do so. Namely, Petitioners claim that the District
failed to keep its commitments to OCE to add language requiring recordkeeping for stipulated
abatement strategies under SIP-approved Regulation 4 and to add clarifying language about NOx
monitoring requirements. The District appeared to make these commitments in its Response to
Comment Letter. These allegations do not provide a basis for objecting to the Permit because
neither change is necessary to ensure that the District is properly including all applicable
requirements in the permit nor are they necessary to assure compliance with the underlying
applicable requirements. CAA § 504(a); 40 CFR 8 70.6(a)(3).

The first change sought by OCE during the comment period was a requirement that the

2The District may modify the emission limit during transient, non-steady state conditions every 6 months
for the first 24 months after the start of the Commissioning period. The Commissioning period commences “when
all mechanical, electrical, and control systems are installed and individual system start-up has been completed, or
when a gas turbine is first fired, whichever comes first. . . .” The Commissioning period terminates “when the plant
has completed performance testing, is available for commercial operation, and hasinitiated sales to the power
exchange.” Permit, at page 34.

*The purpose of Condition 22, as stated by the District, is to allow for limited “excursions above the
emission limit that could potentially occur under unforeseen circumstances beyond [the Facility’s] control.” This is
the rationale for the three hour averaging period for transient, non-steady state conditions rather than the one hour
averaging period of Condition 21(b) for all other periods.
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Facility document response actions taken during periods of heightened air pollution. The
District’s Regulation 4 establishes control and advisory procedures for large air emission sources
when specified levels of ambient air contamination have been reached and prescribes certain
abatement actions to be implemented by each air source when action alert levels of air pollution
are reached. OCE recommended that the District require recordkeeping in the title VV permit to
“insure that the stipulated abatement strategies [of Regulation 4] are implemented during air
pollution events,” and the District appeared to agree to such a recommendation in its Response to
Comments. Although the recordkeeping suggested by Petitioners would be helpful, Petitioners
have not shown that it is required by title V, the SIP, or any federal regulation, and therefore, this
failure to include it is not a basis for objecting to the permit.

The Part 70 regulations set the minimum standard for inclusion of monitoring and
recordkeeping requirements in title V permits. See 40 CFR § 70.6(a)(3). These provisions
require that each permit contain “periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s compliance with the permit” where
the applicable requirement does not require periodic testing or instrumental or noninstrumental
monitoring (which may consist of recordkeeping designed to serve as monitoring). 40 CFR §
70.6(a)(3)(i)(B). There may be limited cases in which the establishment of a regular program of
monitoring and/or recordkeeping would not significantly enhance the ability of the permit to
reasonably assure compliance with the applicable requirement and where the status quo (i.e., no
monitoring or recordkeeping) could meet the requirements of 40 CFR 8§ 70.6(a)(3). Such is the
case here.

Air pollution alert events occur infrequently, and therefore, compliance with Regulation 4
isa minimal part of the source’s overall compliance with SIP requirements. More importantly,
Regulation 4-303 abatement requirements mostly impose a ban on direct burning or incineration
during air pollution alert events, activities which are unlikely to occur at a gas-fired power plant
such as the Facility and in any case are easy to monitor by District inspectors. The other
Regulation 4-303 requirements are mostly voluntary actions to be taken by the sources, such as
reduction in use of motor vehicles, and therefore do not require compliance monitoring or
recordkeeping to assure compliance. Since the activities regulated by Regulation 4 are unlikely
to occur at the Facility, and compliance is easily verified by District inspectors, recordkeeping is
not necessary to assure compliance with Regulation 4. Therefore, further recordkeeping
requirements sought by the Petitioners are not required by 40 CFR § 70.6(a)(3).

The second change sought by the Petitioners is to add language to Condition 36
clarifying why certain pollutants, such as NOx emissions, are exempt from mass emission
calculations. On page 3 of the District’s Response to Comments, the District explained that the
NOx emissions are exempt from the mass emission calculations because they are measured
directly through CEMS monitoring, whereas the other pollutant emissions subject to the
calculations do not have equivalent CEMS monitoring. Though this clarification is helpful, it
does not need to be incorporated into the title VV permit itself. Therefore, its non-inclusion in the
Permit does not provide a basis for an EPA objection to the Permit. To the extent that such
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clarifying language is important, it should be included in the statement of basis, however. Since
the District will be drafting a statement of basis for the Los Medanos Permit due to the partial
granting of the Petition, we recommend that the clarifying language for Condition 36 be included
in the newly drafted statement of basis.

Though we hope that permitting authorities would generally fulfill commitments made to
the public, we find that the Petitioners’ fifth claim does not provide a basis for an objection to the
Los Medanos Permit for the reasons described above. The mere fact that the District committed
to make certain changes, yet did not follow through on those commitments, does not provide a
basis for an objection to a title VV permit. Petitioners have provided no other reason why the
agreed upon changes must be made to the permit beyond the District’s commitments. |
accordingly deny Petitioners’ request to veto the permit on these grounds.

IV. CONCLUSION

For the reasons set forth above and pursuant to Section 505(b)(2) of the Clean Air Act, |
am granting the Petitioners’ request that the Administrator object to the issuance of the Los
Medanos Permit with respect to the statement of basis issue and am denying the Petition with
respect to the other allegations.

May 24, 2004 /S/
Date Michael O. Leavitt

Administrator
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BEFGRE THE ADMNISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matier of Yalers Refining Co Petinion Na. IX-2004-67
Bericia, Culifornia Faciity

ORDER RESPONDIRG TO
Maior Factlity Review Permsl PETITIONER 'S REGUEST THAT THE
Fasility Mo, Bl63E ADMINISTRATOR OBJIECY TO
Issued by the Bay Arca Alr Omaliy ISSUANCE OF A STATH OPERATING
Management Distrind PERMIT

ORBER DENYINE: IN PART AND GRARTING IN PART
A PETITION FOR OBIECTION TO PERMIT

Oa December 7, 2004, the Bovironmenial Proizction Agency (“EPA™) seceived 2 petifion
{Petition’d frome Gur Children’s Earth Foundation ("OUT" or "Petitioner™) regaesting that the
EPA Adminisirator oblect t0 the issuance of a statz opersting permit from the Bay Azea Air
Cuatily Management Distol ("BAAQGMIDT or “Distriad™) 1o Yalero Redunng L0, to eperste i3
petrolews selinery focaied in Bemoia, Califorsiz {"Permil”™), pursuant o title 'V of the Ulean A
Act{CAAT or“the AstTy, 42 1180 85 766176611, CAA §¢ 331507, BEPA s implemaniing
segrdations in 4G O F R, Pant H PParl 707, and the Distnict's approved Pan 70 progran. Sew 66
Fed. Reg. 63503 (e, 7, 200L)

Petitioner requested EFA object 1o the Ferrast un several grounds. In paricular,
Petitionsr alleged that the Pormit failed to properly requite sompliance with appiicable
reguirements pertaining o, eter afia, flanes, cooling fewery, process 2nils, clestrosiatio
precipitatars, and other waste siream:s and unils. Pettiond identificed soversi alizged (fawsin the
Poroit agplicstion and ssuance, including g delicient Statement of Baus. Fmally, Petiluners
aileged that the permit imperrntssibiy lzcked a comphance schedute and faied to include
roniloring for several applicable rguremens.

EP & has now fully reviewed the Petitionet’s gilegations pursmand to ihe standard soi forth
in section S05{8)(Z) of the Act, which places the burden ga the peitioner to “demonsiratei] 1o the
Adusatstrator that the peront 13 not in cotighiance™ with the apphicable ragsirements of the Act
gy (e requircments of part 78, see oite 40 CER. § FOB(=}1), and 1 hersby respasul to them by
this Order. [nconsidering the stlegations, EFA revicwsd the Permit and refaled raauterials sad
infosmation peovided by 1he Fetitforer in the Petition.' Based on thas review, | pertially deny and

L0n Macch 7, 2005 EPA receved lengthy faver 238 papes, inciuding appendices), detaiied subaasnion
from: Valors Relmine Campany regarding This Fetitton, Due o (ke f201 (hat Yalera Refivang Comgpany n'miz is
subrission vary shordy befose FPA's settfement aypreement desdling for ruspanding o the Petition and the size of the
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partially grant e Petitioner’s roquest that 1 obiecl to tssuance of the Permit ot the reasons
gesenbed balow.

L. STATUTORY AND REGULATORY FRAMEWORE.

Secting WRd¥ iy of the Avtcalls upon each State io develog and submit o BPA an
opecating permit program io meet the requicements of title ¥, In 1953, ERA pranted interm
appeoval b e 0ile ¥ operating purmat program submitled by BAAQMD. &0 Fed. Rog, 32666
{Tare 23, 1995), S CFR. Ban 70, Agperediy A, Effective November 33, 200), EPA jpranted
fuil approval 3o BAAQMD s title ¥ sperating pamit program. 06 Fed. Reg. 63303 {Dec. 7,
10813,

hagor ststionary soormes of air pollution and other soutees coversd by il V are requited
i apply for an opsrating pommnit that inclades apphicable smission lemilations ad such ather
corslitivns &3 are Beoesyery 10 &uste compliancs with applicable regiirsments o8 the At See
CAA §8 502{a) and 504(z}. The title V cperating permit program does rot generslly tropose new
subatantive air quehly eontrol regisierreats {which are reformd o as “spphicabls reguirenents™l,
bt does tomtive. permits is contam monliering, reoordkanping, reporing, snd other crmugfianse
regnirements whes pot adegualely required by existing spplicabie requizemoents o asaurs
complianee by sources with existing apphicatle emussion conta requircments. 37 Fod. Reg
32280, 12281 (fudy 21, 1992). O=ae purpose of the 1itle V program {s {o snsble the source, #PA,
permitting authomies, and the puliic © better undaosland e apphcabiz roguirsments (o which
thie soures i3 sublas and wheiher the sosroe s esting Hoss mawitements. Thiss, the itk v
operating permits program is a vehicle for ensuning that sxisting air quality conteol requirements
#e approprintely applied o facibity wnission untty and dhat compliance with these requirements
by assuted.

Ureder sectinn 505{a) of the Act aad &0 CFRL § 70.8(a), pomitting aulboniics am
required to sebmit 2l oparsting permits propoased parsuant fo tiths ¥ o BPA for ceview, HEPA
determines thal a peemil 1s not ik somplizree with epplicoble requirements or the requirements of
ADCFR. Pase 70, EPA will object 0 the poronit. B EPA doeg tod olject 0 poowit on s own
inifiative, section 505(b)(2} of the Act and 40U F.R. § 78.B{x) provide that any person may
peHtion Lhe Admirasirator, within &8 days of he expiration of EPA™s 45.dey meview perisd, o
objeet fo e permt,. Sectios 50S(0HI) of the Ack raguites the Admimisirator 10 issne a pemil
abjection if 2 petitioner demonstrates that 3 penndt is not 1n compiance with he mauiremerts of
ihe Aok inchaling te requiremenis of Part 74 and the apnlicable implomentalion plin, See, 40
CLE K. & TORGX LY Mew Fork Public Inivrext Rasearch Group, e v Whisman, 321 F 34 316,
133011 (3¢ Cir. 20683} Pt T meguires that & pasition must be "based only 0n ohictions 1 the

spbsrusyion, EPA was nol able to review the subrassion Beelf, nor was it oble I provide the Pasioner an opposmsity
ie responst 15 the submission. Althaegh the Agsacy previecsly has considrred submissions from porminess in soms
mmanees where EFA was ofde to Foly roview e sobinission ond previde e politicann wille & <hance g 1evigw snd
s apond g 1k subiedissicos, s did st aflowe for giter sondition bore. “Thare Qre, EFA ded not coasider Valere
#rciining { lompany's submizsion when tespousting o the Petition vig this Oeder.
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permiit thiat wers raised with reasonable specificity during the public comment period.  _, unless
the petitioner demonstraies that it was impracticable {o raise such objections within such period,
or unless the grounds for such objection armse after such period.” 40 CF.R. § 70.8(d). A
pelition e olyeciion does not stay the effectiveness of the peomit or its vequirements if the
permit was issued alter the expiration of BPA's 45-duy review poriced and before receipt of an
objection. IFEPA objecls 1o a permit in response to a1 petition and the permit has been igsned, the
permitting authority or EP A will medify, terminate, or revoke and reissue such a permit using the
pracedurcs in 40 CFR. §4 70.7(g)(4) or (5)(1) and (i1) for reopening & permit for cause,

IT. PROCEDURAL BACKGROUND
A Permitting Chronology

BAAQMD held ity first public comment period for the Yalero permit, a5 well as
BAAQMDs other title V refincry permits from June through September 2002, BAAQMD held
a public hearing regarding the refinery permits on July 29, 2002, From August § to Sepiember
42,2003, BAAQJMD held & second public comment perjod (or the permits. EPA's 95-day
review af BAAQMLY s dnitial proposed pertnils van concurrently with this senand public
comment period, from August 13 10 September 26, 2003, EPA did not object to any of the
proposed permits under CAA section 505{(b)(1). The deadline for submitting CAA section
305(b)(2) petitionz was November 23, 26035, EPA received petitions regarding the Valero Permit
frorm Valero Refineg Company and from Our Children's Eanh Foundation, BPA also reseived
section 505 (b)(2) petitions regarding three of DAAQMI's ather refinery permits.

On Docember §, 2603, BAAGRME izsucd its insial title V perssiss for the Bay Ares
refineries, imchuding the Valeon facigy. On Decoraber 12, 2009, BPA informed e DHsirict of
EPA’s himdiog that caure exasled io reopen the refinery pereriis beogpse the Disteid bual not
submilted proposed permits to EPA as required by fitle ¥, Pant 74 and BAAQMDY's approved
title ¥ program. See Lazter from Debssrsh Jordan, Director, Al iDivigien, EPA Region %W Jack
Broadbest, Atr Pollution Canteol Oficer, Bay Arsa Ale Qualily Masspernent Distsict, date)
December §2, 2003, EPA’s Dinding was based on the faut thal (he P¥istriot bad sdstantially
tevised ihe pereniis in reeponse to public comments withoul re-submiding propessd permits to
EPA for anothor 45-day review. As g resel of the weopening, EPA requited BAAQMD tosubmit
to EPA mew proposed permits allowing EPA an additional 45-day reviow period and an
opportasity 3 object 0 2 permit 1 filed o mest the standands set Fond in section 3081,

Ui Decernber U9, 2043, EPA damissed all of the sechon 30%EY2) peritions seeking
objecticns 16 the refissey pomills 85 weips beeause of the psl-initated mopaniog process. See
e.g., Lettere from Debarah Iordan, Diccctos, Ale Division, EPA Regios 9, to John T Hansen,

“There are a tofal of five petrolrum mfinesics in the ey Arre: Chevior Producls Compary's Rchinond
refinery, ConocoPhillips Compamy's San Francisce Refinery in Badon, Shell 8 Company's Mattine? Refinery,
Tesore Befimng and harkesme Company's Mantinez reflinzey. aod ¥alero Reifinise Tompany s Besicia facdity.
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Pilisbury Winthrop, LLP (representing Yalers) and 10 Martcelin E. Keever, Eavironmental Law
and Justice Clinic, CGolden Gate University School of Law (representing Our Children's Earth
Foundation and other gronps) dated December {9, 2003, BPA alzo stated that 1he reopening
preocess wouldd allow the public an opportunity 1 submit new section 505(b)(2) petitions alter the
reopening wis completed. In February 2004, three groups [iled challenges in the United States
Court of Appeals for the Ninth Circuit regarding EPA's dismiszal of theirr section 505(b)(2)
petitions. The parties resolved this litipation by 3 settlement agresment under whach EPA apreed
1o wspond (o new peutions (Le. those submitted afer EPA's receipt of BAAQMIY's re-proposed

permits, such ax this Petition) from the litigants by March 13, 2005, See 69 Fed. Reg. 46536
(Aug. 3, 2004).

BAAQMD submitted a new proposed permit for Valera to EPA on August 26, 2004;
EPA's 45-day review penod ended on October 10, 2004, EPA objected to the Valero Permit
under CAA section 505(b){1) on cne issue: the Distnict’s failure to require adequale moailoning,
or a design review, of thermal oxidizers subject 1o EPA’s New Source Perlormance Standards
and National Emission Standards for Hazardous Air Pollutanis.

B. Timeliress of Petiticn

The deadline for fuling section 505{bH 2} petinons expired on December 9, 2004, EPA
finds that the Pafilon was sebmdited on December 7, 2854, which is within the 0f-day tigw
frame estabhished by the Act and Pan 70, EPA therafore finds that the Peition s timely.

ML ISSULS RAISED BY PETITIONER
A Compiiznce with Applicable Reguirements

Patitioner alleges thm FPA st obiect to the Pemmil on 1ae basis of alleged deficiencscs
Patitioner elaims EPA identified in correspondence with the Disirict gated July 28, August 2, and
October 8, 2604 Petitioner zileges that EPA and BEAAUMD engased 1 a procedure that
aflowed issuance of a deficient Poomit, Peiition al 6-18. EPA disagrees with Petitionar that it
was required 16 chject 10 the Permil under section 545 i} or thai # followced an wmapproprials
srocedurs during ils 43-<day review pedod.

As a threshold matier, EPA notes that Petitioner's claims addressed 1o this scction are
limited ta a mere paraphrasing of comments EPA provided to the District in the above-referenced
comespondence. Petitioner did not include in the Petition any additional facts or legal analysis to
support its claims that EPA should object lo the Permit. Section 305(b)(2) of the Act places the
burden on the petitioner to “demonstrate]  to the Adtinistrator that the permit is not in
compliance” with the applicable requirements of the Act or the requircments of part 70. See also
40 C.F.R. § 70.8(c){1Yy, N¥FIRG, 321 [.3d a1 333 n.11. Furthermore, in reviewiny a petition Lo
object to a title V permit becavse of an alleged farlure of the permilting authonty to meet all
procedural requitements in issuing the permit, EPA considers whether the petitioner has



demonstrated that the permitting authority's failure resulted in, or may have resulted tn, a
deliciency in the content of the permit. See CAA § 505(bX2); see afso 40 C.F.R. § 70.8(c)(1): fx
the Matter of Los Medanos Energy Center, at 11 (May 24, 2004) (“Los Medanaos™); fn the Matier
of Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at 24-25 (July 31,2002)
(“Doe Run™). Petitioner bears the burden of demonstrating a deficiency in the permit whether the
alleged llaw was [irst identilied by Pelitioner or by EPA. See 42 11.5.C. § 7661d(b}(2). Because
thig section nf the Petilion is little mare than a summary of EPA’s comments on the Permit, with

no additicnal information or analysis, it does not demonstrate that there is a deficiency in the
Permit.

1. EPA’s July Z8 and August Z, 2004 Correspondence

Petitioner overstates the legal significance of EPA’s correspondence to the District dated
July 28 and August 2, 2004, This correspondence, which took place between EPA and the
District during the permitling process but before BAAQMD submitted the proposed Permit 1o
EPA for review, was clearly identified as “issues for discussion™ and did nol have any formal ar
iegal effect. Nonetheless, EPA is addressing the substantive aspects of Pelitioner’s allegalion
regarding the applicability and enforceabilily of provisions relating to 40 C.F.R. § 60.104{a}1} in
Section MG

2 Attachmeni 2 of EPA’'s October 8, 2044 Letter

EPA’s |etter to the Dhstnct dated October £, 2004 contained the Agency’s [ormal position
wilh respect to the proposed Permit. See Letter [rom Deborah Jordan, Director, Air Division,
EPA Begion 9 to Jack Broadbent, Air Pollution Control Officer, BAAQMD, daied Oclober 8,
2004 (“EPA October 8, 2004 Letier™). Attachment 2 of the letter requested the District to review
whether the following regulations and requirements were appropnately handled in the Permit:

Applicability of 40 C.F.R. Parl 63, Subpart CC 1o [lares
Applicability of Regulation 3-2 10 cooling lowers
« Applicability of NSPS Subpart QQQ) to new precess units
Agpplicability of NESHAP Subpart FF to benzene waste streams according to annual
average water content
Compliance with NESHAP Subparl FF {or benzene wasle streans
« Parametric monitering for electrostatic precipilators

EPA and the District agreed that this review would be completed by February 15, 2005
and that the Distnet would solicit public comment for any necessary changes by Apnl 15, 2005.
Contrary Io Petitioner’s allegation, EPA’'s approach to addressing these uncerlainties was
appropriate. The Agency pressed the Dhstrict lo re-analyze these issues and obtained the
[Hstrict’s agreement to follow a schedule 1o bring these issues to closure. EPA noles again that
the Petition itself provides no additional faciual or legal analysis that would resolve these
applicability issues and demonstrate thal the Penmil is indeed lacking an applicable requirement



Progress in resolving these issues is attriboiable colely 1o the mechasism set in place by EPA and
the Distnied,

EEA has received the results of BAAQMD's review, see, Letior from Jack Broadbent, A
Pollution Control Officer, HAAQMD, to Deborah Tordan, [irector, Air Division, EPA Region 9,
diated February 15, 2005 ("BAAQMD February 15, 2005 Leiter™), and is making the following
findings.

a. Applicabilisy of 40 C.F.R. Pan 03, Ssbpan CC io Flares
This issue is addressed in Section II.H

b Cooting Tower Moenitoning

This issue is sddressed at Section G2

Apphcability of NSPS Ssbpan QU] to New Process Lintts

Petiionar claims EPA dotermnined that the Statement of Basss Failed fo dizcuss the
applicability of NSPS Subgart QQQ for two new process units at the faxilily.

i an applicabiliny determimaton [y Yakes sevor aosciion systom £5-161), the
Ihsteict sande o general referonce 1o fwe now prstess onils that baed been consinmted singe 1987,
the date afler which consiructed, medified, or reconstrucied sourcss became subjert o MNew
Sourge Performance Standard (NSPS™) Subpart 300, The District further indicated that
process waslewater from these unies is hand-piped t6 #n anclosed sysiem. However, the District
Jid v disvuss the spphicabslity of Ssbpart QU for these unils o e assoctaled piping. Asa
result, i Wit nol cleat whether applicable requirements were amiited from e praposed Ferait,

In maponse 0 EPA’s request tor mote information on this wmatter, the Disinci staled in g
{etter dated February 18, 24305 thai the process uaits are each served by separate storm waler and
sewer syztems. The District has concluded that the storm waler sysiem is exempd fram Subpant
Q06 pursuant 10 G CF R 60.691- t{4¥1). However, with regerd lo Hhe sewer system, the
Dislnict stated the inllowing:

The second sewey sysiem 13 the process drain sysiem thal contarns oy waler waste
streams. This svstem is “hard-piped™ 1o the slop i system wheze the wastewster it
separated aad senl fo the seur walsr sinpper. From the sour waler sinpper, He
wastewsicr [is| seot direciiy {0 secondary reatment m the WWTP whoere it is procesed in
ihe Brox umis.

o Letter frow Jack Brosdbens, Exeontree Olicef AT, By Anes A Geality Mormgeaest [hstigl io
Drebwraly bessden, PHteckar, Ak vlaion, EFA Bogen 3.
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The Bistnet will review the defails of the pew process doin system and determine the
applicable standards. A prebiminacy review incfieates tat, sines this systery is banipiped
with 15 ernissions, the new process draia system may have been included in the slep ol
system, speciBaally 581 amdior 8104, iR 15 $he case, Talbde 7V -J33 will 5s revicwed
and updated, 35 neoisary, to inciads the roquiromonds of the mew process deain systeny,

The Distnet’s response indigsics fha! the Permit may be deficient becauss it may ok
apphicable rogairements, Therefore, BPA is granting Petioner's reqiest to objoct 1o fhe Porntit,
The Bssinct must determine what roguivements apply (o the new process drain system and add
any agpiicabie requiraments ko the Parmit ag appropriate.

d. Marnagenwnt of Non-aqusous Benzene Waste Streams Parsiani 1o
40C F.R. Parl 61, Subpart FF

Petitianer clasns that EPA identified an incorrect applicability deicrminaiion regarding
bemeens wasie streams and NESHAP Subpart FR. Refeeoncing previoos BEFA comments,
Petitioner aotes that the resiriction contained in 43 C F.R. § 61.342(0% 1} was tgnord by e
Dristried int the appheabiley dutermisntion it condaciad for the fasility,

The Statement of Basts for the proposcd Permut included an applicahifity determinxtion
for Valere’s Scwer Pipehiae and Process Drains, whick stated the fotlowing:

Valero complies with FF ihrouph 61.342{e){2K1), which allows the facilily &
Mphr of unconireiled benzens waste. Thus, facilities are allowed 10 ehooss
whether the heszone wasie shrearns are controlied or sseontroiing ag Jonp w the
gacantratisd strosm quantities fatal less than 6 Mafyz . Because the sewer and
process drains are uncorimlled, they ars not subimct 1o 61 384, the standands for
mehvidust drale svstanms.

in its Oclober 8, 2004 letter, FPA raised concomns aver s applicabifity determinsiion
due to the [hainet’s failurs to discoss Lhe conim] reguitements in 45 CFR. § 613420} 1}
{Inder the chosen complianes ophios, only wastes that have wn avernge walsr coment of 19% or
gresier may go uncontrolled {ree 40 CF R_§ 61 242(e)(2): and it was nol clear fromn the
appicability determinaiivn Hat the emission tourses mel this requerement. ) response io EPATS
regnest Tor mern informalion on this mader, the BAAQME swated e us Pebroary 15, 200 fetter,
i the Revisien 2 process, e Dhstrnt will detennine which waste strensss 22 the refinetisg ate
flon-aqeecus benzene wasie strearms. Scchion 61 342{2)(1) will be added %o the seurce-gpezific
tabies for any sourse handling ook waste, The Dhstanol has sont feztors ta the refieeries
requosing the necessary infarmatinn.”

The £isirict's response indBoates Gt the Permit may be deficiant becauss i may ek an
appicable reauirement, specificaliy Sectron 81.24626)( 13 Thersfine, EPA is granting
Petitioner’'s reguest 1o object to the Pegnil, The Districl mas respen the Fermnit o add Section



61.342(e)(1) to the source-specific tables for ali sounces that handle non-aqueous benzene waste
streams or explain in the Satcment of Basis why Section 61.342(e){(1) does not apply.

e. 40 C.E.R. Part 61, Subpari FF - 6BQ Complance Option

Refeteneing BPA's October &, 2004 letter, Pehitionor claims that EFA identifie] an
incorrect applicability determination regarding the 6BQ compliance option for benzene waste
streams under 40 CF.R, § 61.342(¢). Petitioner ¢laims that this shouid have resulied inan
abjection by LPA,

The EPA comment referenced by Petitioner is issue #12 in Attachment 2 ol the Agency's
Octaber 8, 2004 letter to the BAAQMD. [n that portion of its Ietter, EPA identified incorrect
stalements regarding the wastes that are subject to the 6 Mg/yr imit under 40 C.F.R. §
61.342(e)(2)(i). Specifically, the Distnict stated that facilities are allowed to choose whether the
benzenc waste streams are controlled or uncontrolled as long as the uncontrolled stream
quantities total less than 6 Mg/vr. [n actuality, the & Mg/yr limit applies to all agueous benzene
wastes (both controlled and uncontreiled).

The fundamental issues raised by the EPA Qctober §, 2004 Letier were 1) whether or npt
the relineries aee in complisnoe with the reguirements of the benzene wasie operations NESHAFP,
and 23 the need to remove the incorreet language fram the Staxcencn of Basis. The lirst issua s a
eatter of enforcement and does oot necessavily veflect u flaw {n the Permit. Absent information
tndicating that the refinery is actually out of compliance with the NESHAP, there 1s no basis for
an objection by EPA. The second issue has already been correcied by the Disinct. In response to
EPA’s comment, the District cevized the Staternent ol Basis to state that the 6 Mgfyr fimitapplics
b the: benzene quantity io the tolal agueous wasle stream, See December 16, 2004 Statement of
Basis at 20, Theretore, EPA is denyiog Petitoner’s request o ebject 1o the Peemit. However, in
responding to this Petition, EPA idenkified additional incerrect language in the Permit.
Specifically, Table VII-Refinery states, “[Jncantralled benzene <6 megagramafyear.” See Permit
at 476. As discussed above, this is clearly inconsistent with A0 CF.R. § 61 342(eN2). o
addition, Table 1Y Refinery containg 2 similar enbry that staes, “Standards: Greneral;

{ Unconrolled] 61 .342(){(2) Waste shall not conlain more than 6.0 Mp/yr benzens.” See Permit
at 51, As aresull, under a separate process, EPA 15 reopening the Peermat pursuant to its authonty
under 40 C.F.R.. § 70. %) to require that the District ix this incorrect {anguage.

. Parmetric Monitoring for Electostatic Precipitaloss
" Petitioner claims EPA found that the Permil contains deficient particulate monitoring for
sources that are abated by electrostatic preciputators {ESP's) and that are subject to limits under
SIP-approved Disirict Regulations 6-310 and 6-311. Petitioner requests that ET'A object 1o the

Pennit to require appropriate monitoring,

BAAQMD Regulation 6-310 limits paruculate matter emissions to 0.13 grains per dry



standard cubic foot, and Regulation 6-311 contains a vanable limif based on a source’s process
weight rate. Because Regulation & does not contain monitering provisions, the District relied on
1ts periodic moniloning authonty to impose menitoring requirements on sources S-5, 5-6, and S-
10 to ensure compliance with these standards. Sce 40 C.F.R_ § 70.6(a){3)(I}(B), BAAQMD Reg.
6-503; BAAQMD Manual of Procedures, Yol. I, Scction 4.6. For sources §-5 and $-6, the
Permit requires annual seurce tests for both emission limits. For §-10, the Permit requires an
annuzl source test to demonstrate compliance with Regulation 6-310 but no monitering is
required for Regulation 6-311.

With regard to monitoring for Regulation 6-311 for source 8-10, the Permit is
inconsistent with the Statement of Basis, The [inal Statement of Basis indicates that Condition
19464, Part 9 should read, “The Permit Holder shall perform an annual source test on Sources
§-5, §-6, §-8, §-10, §-11, 5-12, 8-176, §-232, 5-233 and §-237 to demonstrate compliance with
Regulation 6-311 {PM mass emissions rate not to exceed 4.10P0.67 b/hr)." See December 16,
2004 Slatcment of Basis at 84. However, Pant 9 of Condition 19466 in the Permit states that the
maonitonng requirernent only applies to 5-5 and 5-6. December 16, 2004 Permit at 464, In
addition, Table VI[-B1 states that monitoring is not required. Therefore, EPA is granting
Petitioner’s request to object ta the Permit as it pertains lo monitoring -1 for compliance with
Regulation 6-311. The Dhstrict must reopen the Permit to add monitoring requirements adequate

to assure comphance wilh the emission limit or explain in the Statement of Basis why it is not
necded.

Begarding the annual source tests for sources 5-3, 5-6, and §-10, EPA believes that an
annual testing requirement 15 inadeyuale in the absence of additional parametric monitonng
because proper operation and maintenance of the ESPs is necessary in order to achieve
campliance with the emission limits. In the BAAQMD February 15, 2005 Letter, the Dislrict
stated that it intends to "propose a permit condition requinng the operator to conduct an initial
compliance demonstration that will establish a correlation between opacily and particulate
emissions.” Thus, EPA concludes the Permit does not mest the Pant 70 standard that it contain
peniodic inonitenng sullictent to yield reliable data from the relevant time pertod that are
represeniative of the source's compliance. See 40 C.F.R. § 70.6{aX3{1XB). Therefore, EPA is
granting Pctitioner’s request to object to the Permit. At a minimun, the Peanit must contain
monitoring which yvields data that are representative of the source's compliance with its permit
terms and conditions.

3. Attachment 3 of EPA’s Qctobar &, 2004 Letler

Attachment 3 of EPA’s October 8, 2004 Letter memorialized the Disirict’s agrecment to
address two issues relaled te the Valero Permit. Qe issuc pertains to applicability
determinatrons for support facitities. EPA does not have adequate infermation demaonstrating
that the Yalero facility has support [acilities, nor has Petilioner provided any such miformation.
EPA thercfore finds no basis to object to Lhe Permit and demies the Pelition as to this issue.


http:4.lOP0.67

The second i1ssue pertaing to (he removel of 2 permit shicld frem BAAQMD: Regulation
8-2. EPA bos reviewed the most recent version of the Permit and determrned that the shield was
removed. Yhersiore, EFA s denying Petitioner’s requast to ohjcct to the purnit as this iswic is
mont.

B Permit Applicalion
Apphicable Regumrements

Petitioner alleges that EPA must object to the Penmit because it contains unresol ved
applicahility determinations due te “deficiencies in the application and permit process™ as
identified in Atachment 2 10 EPA’s October 8, 2004 leiter lo the DMsinict.

Branag FPA’S tevicw of the Permit, BAAQMD asserted that, norwathatznding 2oy gleged
deficiencies in the application and permit ptocess, the Peomit sufhcien!lly amildressed these ftems
of the requirernents were not applicable. EPA requested that the Disine! review some of the
determinations of adequacy and non-applicability that it had already mude. EPA belisves that
this procsss Bas rosulted in improved appticabifty defermnations. Pztitioters have [ailsd o
demonsiraie ihat such a generalized alisgation of “deficiencics in the applicstion and permi
proccss™ actuallv resulied in or may have sesuited in a Gaw in the Peanit. Therclore, EPA denies
the Petition on this basis.

2. Elentifieation of InsioniFoani Sonrces

Potitioner contersds that the permut application faled to fist meipnificant sources, resuiting
in a “lzck of information . {{that] izhibitz swcaningfid public review of the Tiile ¥ pezmil”
Peltitioaer funther condends that, cordrary o Distnict peomat repulationas, the applcaiion failed o
includte & it of all emission unils, inclading cxempt and insignilicant sources and achivitics, and
failed o include emissions culcwaitons For each sipnificant source of activity. Petitiencr lastly
alleges shat the applicatian iscked an enmssions inventory for sources #ot in operahon during
91,

Under Part 70, applicalions may hot omit information needed to determine the
applicability of, or to impose, any applicable requirement, or to evaluate a required [¢e amount,
40 C.F.R. § 70.5(c}. Emission calculations in supporl of the above information are required. 40
C.E.R. § 70.5(c)(3)(viii). Anapplication nmusl also include a [ist of insignificant activities that
are exempied because of size or production rate. 40 C.F.R. § 70.5{(c).

District Regulation 2-6-405 4 requires applications for title ¥ permits to wentify and describe
“each permilted source at the facility” and “each source or other activily that is exempt from the
requirement to obtain a permit . . ." EPA’s Part 70 regulations, whiclt prescribe the minimum
elements for approvable state titls ¥ programs, require that applications include a list of
insignificant sources that are exempted on the basis of size or production rate. 40 C.F.R.

10
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§ 72.5{c). EPA’s regulations have ne specific requircment for the submission of cmission
caleniztions o demaasirale why an insignificant sourcc was included in the list.

Petitzaner makes no claim that the Permit inappropriaiely exempts insignificant seerces
frors =y spplivable sguirereenic oe that the Perait pmits auy appliceble roquinmenls,
Simiiarly, Petitioner makes no viain that the inclesion of emissioe calodations in the appcatios
woittd Bave resulted w a different pemit, Becauss Boliboner filed o demensieate that the
alleged flaw m the paoritting grocess redulied in, or may have resudted in, a deficioncy i the
pemt, EPA is denwiag the Pehition on this ground,

EPA 2ize domes Petitioner’s claim beeaure Petitioner Gils to substantiate its gorenlized
somestion that e Paralt s Bawoed. The Saazement of Basis unurobiguousty explaing tha
Section 8] of the Permust, Generally dpplicakie Requirements, appiiss to 8t sources at the
farilily, ancleding ingignificant sourges:

This section of the permmt Hals reguirsiens tha! geneszlly apply to 2 sources at s faniliey
mcheling desigraiioant sources and poetable srpimest tat may nof sequize » LDiswist
preemit.. {Siandsrds that spply fo insignificant or unpermitied sourses as & facility e,
fefngeral:on urals thal use mere fhan 58 pounds of ag azons-depleting compound), ate
piaend in this seetion,

Thus, afl msipmiicant searces subjest 10 appiizable reguirements are praperly covered by flie
Fermit.

Pehitioner alse £l 0 enplsin how eeaningfl public roview of the Permit wis
“irhibited” by h2 alieged lack of 2 list of tnsignilicant sonrees fom the permil apslicaion” We
find no parmit deficiency otherwize relsted o missing insignificant sowrce inforrmation in die
Peomit applicaton,

in addition, Petihoner fxls to paint ta any defect i B Permidt 1s o conseguenss of any
miszing significant emissions calculations i the pepnit apelicatios, The Statemen of Basis for
Section IV of the Permad states, “Thiz section of the Pormed sy the applicable reguivemens cat
apply 16 prrmnitied or signifizanl scusces.” Therefore, 2l significant sources and actividies are
groperly covered by the Pormst.

With respect o a missing srtsissions invenkary for soomes st in operstion, dunng 1993,
Pulitioner again Buls 5 point fo any resultast Daw s the Permit, These sourcos are sppeopsiately
addreased in the Permit

For the foregamg reasons, EPA i3 demryiag the Pehition on thess issucs

* In ancther pan of fhe Pslition, addressed below, Potifioner arpues tharshe [rismixt's detay in providing
requesied micemstion viclsied the Bastet’s public perinipation procedures approved do moct $ECFR § 87,
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3. Identificaticn of Nen-Compliance

Fetiioner argues that the Distnct should have compelled the refinery to identify non-
compliancs in the application and provide supglemental information regarding non-campliance
turing the application process prior 1o issuance of the final permit on Decernbar 1, 2003, In
support, Petitioner cites 1he section of its Petition (LIILD.) alleging that the refinery failed o
propcrly update its compliance certification.

Title W repulations do not reguire an applicant to supplement its application with
information regarding nowe-compliance,” unless e applicant bas keowledge of an incorres
application or of information. missing from an application. Pursuant1s 40 C.F R § 70 S{cKE¥D
and (;u){C), a standard applicatien form for z title ¥ penmit must contain, inter afia, a
compliance plan that describes the compliance status of ¢ach source with respset to all applicable
requirerients and a schedole of complance for sources that arg nol w compliance with sl
applicable reguirements at the time the permic issies. Section 70 .50bY, Dy o suppiement or
correct application, provides that any applicant who f23ts o cubmil any relevant facts, ot who
has submitied incorrect information, in a permit applicaticn, shall, vpon becaming aware of such
Failvres ov incormect subrmission, promptly subimit such supplemental or earrected information. In
addition, Seetion F0.5(CH5) requires the spplication to include “[o)ther specilic information that
may be necessary o paplement aod enforee other applicable reguitements ... of to determime the
applicability of such requirements.”

Petitioner docs not show that the refincry had failed to subemit any selevant Baos, or had
submilied :ncomect information, in s 1996 inlal permit applicalion. Consequenliy, the duty to
supplement or eomecl the pormit appheaton described at 40 C.F.R. § 72.5(b) has not been
triggered in this case.

Farmover, BPA dizagress thet the seguirermmt of 0O N R, § 77 560005) reguires the
refinery fo update somp Hanes Information i this caze. The Dhstric] is apprised of sit aew
wrformaltzos arining afier sutmital of the wmiikal appdicsiion — such e NGOV, episodes and
complaieds — that snay bear on The weplementation, enfscement andlor rpplicabahity of upphicabie
roguirerenss, o fach; the Distriet has an inspeclor assigasd 1o the plant o asscss compliance of
jeast on a weekly bugts, Therefore, 3 s ool nocessary & spdate the spplication with suek
iformation, 5s if i already in #he possession of the Disirict. Pelifianer has filed o demonsicale
{hat the alieged Teiture io update complianse information i the application resuited in, or may
have regaiod in, a defcienoy in the Permit. For the foregmng masons, EPA denies the Patllion
< this s

C. Assurance of Compliance with All Applicable Requirements Pursuant to the Act,
Parl 70 and BAAQMD Regulations

* As discassed infra, title V regulations olso e not requice peemit apphicants 1o updaie their compliissce
cenificaions pradung perms g,
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1 Complizece Schedule

In esscnce, Petitioner claims ihat the Distnet’s consideration of the facility's compliance
histery during the title ¥V pormitting process was flawed because the District decided not to
inciizde 2 compliance schedule in the Pennit despile a number of NOVs and other indications, i
Petttioner’s view, of compliance problems, and the Distrct did not 2xplain why = cumpliance
scheduie is nol necessary. Specificatly, Petitioner slizges that EFA mus( obiect 1o the Permit
becanse the “Disinet ignored evidence of recurring o ongoing compliance problems at the
facilily, mslead relying on limited review of outdaied records, to conciude that 2 compliance
schedule is uanecessary,” Petition a8 11-19. Petitionsr further atleges that a compliance schedsle
15 necsssary o address NGV issuad to the plant {isclsding many that are still nending)®, one-
lime episades’ reported by Lhe plant, recurming vickations and episcdes af certain emission unies,
camptaints Hiled with the District, and the lack of evidence that the violations have been resalved.
The setref soupht by Petiitoner is for the Distnet o toolude 2 compliance schedude in the Permdt,
or expiain why one was not necessary.” I Petitioner additionally charges ihat, due to the
facility’s poor compiiance history, sdditicnal manitenng, recordkecping and repocting
Tequiremenis arc wamranied t0 assure complianee with all applicabis requirements. 4.

Bection TOSHI requires sile ¥V peemitz © include & schedule of comphisnce cossisient
with Sectian 70L5{e B Seclion 73.5{c){B) proscribes the reguisoments S comphiance schedulss
i be submmiied as part of a peniit sgplivation. For sources that are not in compliance with
applicehie requirements at the time of permnt (ssaance, cowsticncs schedules meat include vz
scheduds of ranedial measures, including an enfsceanle sequence of acticns wiih miilestonss,
leading o comphance”™ 40 CFE § 205 ME DY The complionee sohoduls shoald
“resershic snd be 3t beast ag strngent 23 that contained 10 any judicial consent docree oy
adrunistrative order i which i seusce is subject ™ fif,

in deicrmining whether an objection 15 warmznded for alicged faws in the procedures
leading up iv penmat issoznce, such as Pebitioner’s claims that the Distact improperly considered
the facitity™s compiiznce history, EPA considers whether a Petsfiener has demonstrated ihai ihe
alleged flaws resulted in, or may have resulted in, o deficicney ie the penmit’s content. See CAA
§ ¥05{b} 2} (requinng an objection “if the petitioner demonstraies ... that the pesint? s not i
corplianse with the requirements of this Act...."}. In Politioner’s view, the deficiency that
resuited here 15 the lask of a complizrce scheduie. For the reasons explained bolow, EPA grants

éEMQMD Repuiation 1401 provides (as the sseance af HOVse: “Visdaisn Nolice: & aclice of viclatios
or eilation shall be issacd by the Dhstrict for o3 wislations of Diira? regulations and shall be defiversd 10 parsons
alleged to be m violatian of Bzt regulatiens. The notica shali ideqlily the norses of rhe vintation, the rule or
regulaieon violated, and the 422 ordates an wddch said wiobizer pocurred ™

?According to BAAGQMD, "episodes™ are "repurtable events, bul are not necessarily violations.” Letier
from Adan Schwartz, Senior Assistant Counsel, RAAQMD to Gerardo Rios, EPA Region 1X, dated January 31,
2005,
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the Petition to require the District to address in the Permit’s Statement of Basis the NOVs that
the District has issucd to the facility and, in particular, NOVs thal have not been resolved
because they may evidence noncompliance at the time of permit issuance. EPA denics the
Petition as to Petitioner’s other compliance schedule issues.

a Notices af Violation

In connection with iis claim that the Pemit is deficient bocause it tacks 3 compliance
suheduly, Pehtioner sates that the Listrict issued 83 NOVS o Yalero botwoes 2001 and 50604
atd 1 MOYs o T002 and 2004, Patitioner hightiphts tat, as of Ociober 22, 2004, al} 5§ NOWvs
ixsued it 2003 and 2004 were unresoived and i “pending.” Pehition at §4-1%. To suppoer s
clairas, Petitioner atfached to the Petition varicus Distoiot compliance repens and summares,
inchrling a ligt of NOVs Hosed betwesn January 1, 2003 and Ociober |, 2004, Thus, Potitioner
exsentially ehaimy that te District’s considerstion of these NOVs daring the ttie ¥ permizing
progess veas Hawed, becavse the Disteicl did st include a compliznce schedale it the Pernis sad
did not sxphain why 2 comaliance scheduie is not necessary,

As nated above, BPA's Pan 70 repulations require a compliance schedute for “applicabic
requiternents For sources that ars pot in compliance with those regeiremenls at the time of permit
wsuzance.” 40 C.FR §§ 70.66)3) 70 8c)8Madl) Conzistent with these reguirements, EPA
hias stated that a comiplinace sehedule In not necessacy i1 o vickaion B interaiian, not on-going,
and has been correctad before the permit is 1s8usd. See In the Matior of New Fark Organi:
Fenifizer Company, Petition Number 11-2002- |2 3 47-49 (May 24, 2004). EPA has also siated
thal ¢ie permitting snthorizy has disorefion not & fclude in the peoit a cotpliznce schadcle
whers there 5 1 pending soforcerent senon that fs expecied 1 resuit in a compliance schedule
{i.e., frouph 2 corsent order ot court adjudication} for which the pormit will be sventually
renprensesd. See fn the Maner of Hundley Generciing Sration, Petition Number H-Z002-0t, 21 4-3
{July 3%, 2003); sec also fn the Matter of Dunbirk Poseer, LLC, Petition Nusber 112002532, & 4-
5 {duy 31, 20030

Using the Disincl's own enforcemsen? regords, Pelitioner Hzs demonstrated that
approximately 58 NOVs were pending before the Dnastniet at (he time 1t praposed the revized
Permit. The District’s most recent siatements, 25 of Janeary 2065, do net disputs this Facl® The

*Fhese orders considered whether 2 oammplianca schedide was necesssry 1 address {4} apadity violdlions for
which the source had inrfuded 3 compliance schedule with i application; snd {8} PED vivhtivns shet the soacce
contasted and was izatiog 1 federad diotnic? court. Az e the vacontested apacily violations, EF A roquired the
peirm bty wslhociny & seopen Lhe pemis to enher incoparate 3 compiiancs schvdele of explain Sat 2 comiglizpce
schodels was sl necescary benause The fI0iliny was in comgtiance. As to the comosted PS8 viglatiens, EP A found
ibat 3l iz enaively apprapriste for the [state] eaforcement peocess lo fake s cowrsa” and for 2 commpliance schedule
10 bz ineindrd anly after she adqudication has bera resmuleod.

? a5 stated in a tetter from Adan Schwarnz, Senior Assistant Counsel, BAAQMD, o Gerarda Rios, Air

Division, U5, EPA Region 9, dated Janeary 31, 2005, "The District is following up on each NMOW to achieve an
appropriale tesolution, which will likely entail payment of a civil penalty.” EPA provided a copy of this letier to
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permitting record shows that the District issued the initial Permit on December 1, 2003 and the
revised Permit on December 16, 2004, According to the Distoct, the factlity did not have
noncempliance issues at the lime it 1ssued the tmtial and revised permits. The permitting record
contains the following statcments:

July 2003 Statement of Basis,“Compliance Schedule”™ section: “The BAAQMD
Compliance and Enforcement Division has conducted a review of compliance over
the past year and has no records of compliance problems at this facility.” July 2003
Staternent of Basis at 12, '

Indy 2003 Starement of Basis, "Compliance States™ sectione “The Complisnce al
Enfarcemen Divisies has prepared an Annuzt Comphance Report for 2301 'The
information comtatued in the compiiance report bas beon evaluated dupnng the
pregasation of the Siatement of Basis for the propased mayer Facllity Review permit
The ratn purpose of oz evaluation is 1o identify engoing or recurding protsdems that
should be subject te 2 schedule of compliance. Ne such prodiotss have been
identified™ July 2663 Sixtement of Basis 21 35, Thss section also noted that the
Distriet issued eight NOVs 1o e refinery in 2081, but did oot discuss sy NOVS
issued 10 e refinery 8 2002 of the Arst half of 2003, EPA otas Ut thers appoar fo
have been approxinssely 16 NOYs issued durtag hat tiae, 2ach of whick w
demitiod zr pending I the documentation proviied by Peistioner.

Drecember 16, 2004 Statement of Basis: “The facility is not currently in vielation of
any requirement. Morcover, the Distoict has updated its review of recent violations
and has not found a pattern of violations that would warrant imposition of a
compliance schedule.” December 2004 Statement of Basis at 34,

2003 Response to Comments (“RTCT} {from Golden Gate Untversiiy): “The
Distrieds review of receat NOV's [azled 13 reveal 28y evidence of current onpoing of
reonming rercompliance that would warrant a compliae schaduaia™ 2003 RIC
OGN ati,

EPA [inds that the District s slatements at the time ¥ issued the tattial and revised
Permits do not provide a meaninglul explanstion for the lack of a compliance scheduls inthe
Permit. Using ihe Districl’s owa snforcensent records, Petitioner has demossirated that there
were approximately 50 unresohved NOVs at the Hme the revised Permil was ssued in Deconber
854, The District’s stalements in (he permiiting record, ferwever, create the impression that no
NG Vs wete penading al thai time.  Although the Distrcl scknowledges that there have beea
“rpcent violations, ™ the Disirict {ils to address the fact that 5t had issued a signifieant sumber of
NEVs o the facitity and that many of the issued NOVs were stil pendimg. Morcover, the
District provides valy a conclusory statement that there are ao ongoing oF fecwiming probiems that

Petrticeer or Febmuarny 23, 335
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couid be addressec with a compliance schedule and olfers no explanation for this determination
The District’s sialements give no indication that # actually reviewss the circumstances
underiying recentiy issued NOVs fo delermine whether a compliance scheduls was necessary.
The Bistuet’s mostly gereric statements as to the refinery’s complance status are not adeguate 1o
sappett the Distnict's decision that a0 comphiance schedulc was aeceseary in hight of the NGy ™

Because the Disincet failed to include ae adequate discussion in the parmitting record
regasimyr MOVs issued e the refirery, and, in partioniar, those that were pending 2t Lhe time the
Permnit was issued, and an explanation as to why a compliance schedule is not cequired, EPA
finds that Petitioner has demonsiated thal the District’s considerztion of the NOVs during the
titte ¥ permitting process may have respited in 2 deficiency {n the Pemit. Thersfors, EPA =
eraniing {he Pefiticn fo roquire the Distncl to either incorpomts & compliance schedula inthe
Permit o1 o pravide 2 more complete sxplanatian fr its decision asi 10 do so.

When the District reopens the Permit, it may consider EPA’s previous orders in the
Huntley, Dunkirk, and New York Organic Fertilizer matters {o make a reasonable determination
that no compliance schedule is necessary because (i) the facility has returned to compliance; (ii}
the violations were intermittent, did not evidence on-going non-compliznce, 2nd the source was
in compliance at the time of permit 1ssuance; or (1) the District has opted to pursue the matter
through an enforcement mechanism and will reopen the permit upon a consent agreement or
courl adjudication of the noncompliance issues. Consistent with previous EPA orders, the
District must also ensure that the permit shield will not serve as a bar or defense to 2ny pending
enforcement action.!' See funtley and Dunkirk Orders at 5.

b Episodes

Petitioner also cites the number of “cpisodes™ at the plant in the years 2003 and 2004 as a
basis for requinng 2 compliance schedule. Episodes are events reporied by the refinery of
equipment breakdown, emssion excesses, inoperative monitors, pressure seliel valve venting, or
other facility failures. Petition al 15, n. 21. According to the District, “[e]pisodes are reporlable
evenls, but are not necessarily violations. The District reviews each reported episode. Forthose
that represent a violation, an NOW is issued.” Lelter from Adan Schwariz, Senior Assistant
Counsel, BAAQMD to Gerardo Rios, EPA Region X, dated January 31, 2005. The summary
chart entitled *“BAAQMD Episodes™ atlached to the Petition shows that the Distnict specifically

¥ln confrast, EPA notes diet the sizte permitting aulhority = e Heatley and Shunkick Orders provided 2
thorouagh record 8o to the exisence snd civoumstances regarding the peading MOV s ber desorBing them i fendl in
the permils and ackaosledging P enfarcement isgue da the public sasces for (he permmais. Huntley at &, Srakik at
£ Insddition, EPA found that the peavils containad “sulficent safeguzads™ 1o cnmae that the permi shislds wounld
77t precbude apprepriste eoforcemsent zetions. i,

HAler reviewing Lhe pormit shisld In the Poeusit, EPA fiods nothing in il that could serve ax a defeess So

enfirz ettt al the pendimp NG Vs, The District, kerever, shoutd st sadependently porform ths review shm i
seapens ihe Pormt.
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records for each episode, under the heading “Status,” its determination for cach episode: (i) no
action; (ii} NOV issued; (i) pending; and {iv) void. This document supports the Dislrict's
statement that it reviews each episode to sce whether it warrants an NOV. Because not every
episode 1s evidence of noncompliance, the number of episodes is not a compelling basis for
determining whether a comphance schedule is necessary. Moreover, Petitioner did not provide
additional £acts, other than the summary chart, to demonstrate that any reporied cpisodes are
violations. EPA therefore [inds that Petitioner has not demonstrated that the District’s
consideration of the various episodes may have resulted in a deficiency in the Permit, and EPA
denies the Petition as to this issue.

c. Repeat Violations and Fpisodes & Panticuiar Uniis

Petitioner ciamos that cerfzin wnits at tre plant are respansible for musltiple episodes and
viglations, “possibly revealing sefieus onpoing or recuriing comaliance issues ™ Petitian 2 16,
The Petition then ciics, as cvidence, the existeoces of 10 episcdes and § NOWs for the FCCU
Catzlylic Regeneraior [S-5), 7 episodes and 4 NOYs for a hat fumace {3-2263, ¢ cpisodes amd 7
NOVs for the Heat Recovery Sieam Generator £5-1331), and 3 episodes amd 2 MN0WVs for the
South Flare (5-13%

A cloze examination of the BAAQMIY Episodes chart relied upors by Petitioner, however,
teveals that the failures identified tor these episodes and NOVs are aclually quite distinct from
ane another, allen covenng dilferent components and regulatory requirements. This fact makes
££N6E A3 emission and process umis at relineries end 10 be vory complex with multiple
compongnts and multiple applicable requirements. When determining whether a compliance
schedule 15 necessary for ongoing violations at a particular emizsion unit based on multiple
NOVs issued foe that unit, it would be reasonable for a permitting authorily to consider whether
the vielations pertain to the same componenl of the entission unit, the causc of the violations is
the same, and the cause hag not been remedied through the Distoc's enforcement actions,
Again, Petitioner has fadled to demonsgteate that the DHstoet’'s congiderstion of the vatious repeat
epigodes andl alleped violations may have resulted anoa deficiency in the Permit,. EPA thﬁrcfﬂn
denics the Petition as to this issue,

d. Complaints

Petitioner contends that the “numerous complunts” received by the Iisingt between 2001
and 2004 also lay a baxis (o the need for a compliance schedule, These complaints were
generally for odor, smoke or other concems. As with the episodes discussed above, the mere
existence of a complaint does not evidence a regulatory violation, Mareover, where the Disivict
has verified cerlain complaints, it bas issued an HOV to address public nuisance issues. As such,
even though complaings may indicate problems that need additional investigalion, they do not
necessarily lay the basis for a compliance schedule. Because Pelikianer has not demonstraied that
the complaints received by the Diztrict may have resulted in a delicieney in the Permit, EPA
denies the Petition as to this issue.
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e Allegation that Probterns are not Resolved

Petitioner propeses three “petential solutions to ensure compliance:™ 1) the Distnct
should address recurming compliance at specific emission units, namely S-3, 5-220 and §-1030,
(2) the Distnct should impose additional maintenance or installation of menitoring equipment, or
new monitoring methods to address the 30 episodes involving inoperative monilors; and (3) the
District should impose additional operational and maintenance requirements to address recurring
problems since the source 1s not operating in compliance with the NSPS requirement 1o maintain
and cperate the facility in a manner consistent with good air pollution control practice for
minimizing emissions. Petition at 18-35.

In regard te Petitioner’s first claim for relief, EPA has alre ady explained that Petitioner
has not demonstrated that the District’s consideration of the various ‘recurring”’ violations far
particular emission units may have resuited in a deficient permit or justifies the imposilion of a
compliance schedule. [n regard to the second claim for relicf, the 30 episodes cited by Pelitioner
are for di[Terent monitors, and spread over a multi-year period. As long as the District secks
prompt commective acticn upon becoming aware of inoperative monitors, EPA does not sec this as
a basis for additionzal maintenance and monitonng requircments for the monitors. Moreover,
EPA could only require additional moenitoning requirements to the extent that the underlying SIP
or some other applicable requirement does not alrcady require monitonng. See 40 C.F.R.

§ 70.6(a)(3)(1){B). Lastly, intesponse 1o Pelilioner’s third claim for relief seeking imposition of
additional operation and maintenance requirements due to an alleged violation of the “good air
pollution control practice” requirements of the NSPS, EPA believes that such an allegation of
noncompliance is teo speculative to warrant 2 compliance schedule without further investigation.
As such, EPA finds thal Pettioner has not demonstrated that the Distnet’s failure 1o include any
of the permit requirements Petitioner requests here resulted in, ar may have resulted in, a
deficient permit, and EPA denies the Petition on this ground.

2. Non-Compliance Iszoes Raised by Public Comments

Pettianer claims that since the Bistrict failed io resolve New Source Review {PNER™YH
compiance issues, EPA should object to the issuance of the Permit 2nd reguire either a
compiiance schedule ar an explanation that one is not necossacy. Petition ot 21, Petitionsr
claims {0 kave identilzed four potentizl NSR violations at the relinocy, ne Iollows: {1} an apparcss
substartial rebuild of the Muid catalytic eracking uast & FOCU) regenerator (8-5) wiihcut NSR
review,” based on informetion that targe, heavy components of the FOCT) were reconly

12 “NSR™ is used in this section 10 include both the nonattainment area New Source Review permit
program and the alinment atea Prevention of Significant Deterioration {*PSD") peamil prograrn.

W pelitianer also alleges thal 5-5 went through a rebuild without imposition of emussion

limitations and other requirements of 40 C.F.R. § 63 Subpart UULL EPA notes that the requirements of Subpart
UL are included in the Permit with a future effective date ol Apeil 11, 2005, Perout at 3G
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replaced; (133 apparcnt emissions increzses at fwo bailer units £8-3 and S—43 bavond the NSR
signtficance level for madified sesrovs of NOx, based on the Disthiet’s emizsians Inventory
indicating dramatic tacreases in NOx emissions between 1933 2nd 2001; == (i} an apparent
significant increase in SO, emissieas at a coker bumnar (S-63, based on the Disiricl’s emissons
investory indicating 3 dramatic inceease in $0, emissions ia 2091 over the highest emizsion Tate
dunag 1973 10 2066 ¥ Patition o 26.

Al sourres subject o litle V must have a peroait 10 operate ihat assures compliance by the
source with ali applicable requitements. Xee 4G CFR § 70,100} CTAA §§ 502423, 504(x). Suck
applicabls requirements inchude the veguirement fo olfain NSK permits that comply with
applicabis KSR roquireesesds under ihe Act, EPA cegulations, and siate implementation plans,
Seg goneraily CAA §§ UM DC), 18060, 170K S, and 173, 0 CFR_ 58 31 18066 and
52.21. NSE requirainents fnclude the application of {he best avaitable controf technclogy
{"BACT '} e 2 new or modified sourve that resuliz in emissions of 2 reulatest pollutant above
cestain tegslly-specifisd emounts,”™

Basad ou the inforrestion provided by Petbonsr, Politioner has failisld W dermonstaie that
SR permiiting and BACT reqpcements have been thigasesd ot the FOOLT catalviie rememmator
33, botiers 5-3 oy 84, or coke burner 5-6. With regaed fo the FUUL eatalytie regeterstor,
Petitioner’s only evidence in support of it clatm is (i) an Apal 8, 1559, Frergy Information
Aderinistration press release that states st the refinery 2ssounced the shdown of 1z FOCTT on
Marek 19, 1%9%, and announced the restarting of the FOOU on April }, 18991 and
{1} mdormalio: posted at the Web ate of Sweiios Consuiiants, Ine., sliting that “several lurpe,
heavy companents on {the FOUUT newded replacement ™ See Petition, Exhibit A, Fetitiorer
aiiers po evidence reoerdiag the nsiure of these activitiss, whether the activitjes consiiuie 2 new
at mpdiied scerce under the NER tules, or whether refinery eniissions wore in any way pllected

'* Petitioner also kes issue with the District's pesition that “the [HSR] preconstruction review rules
themselves are not applicable requirements, for purposes of Title ¥ (Petition, at 21; December 2003 Consolidated
Rezponse to Comnenis ("CRTC™} at 5-73. Applicable requirements are defined in the District’s Regulmion 2-6-202
as *[a]ir quality requirements wilh which a facility must comply pursuant to the District's regulations, codes of
California starutory law, and (he federal Clean Air Act, inchuding all applicable requirements as defined in 49 CLF.R.
§ 70.2." Applicabls requirements are defined in 40 C.F.R. § 70.2 to include “any standard er other requircment
previded for in the applicabie inplementalion plan approved or pronulgated by EPA throurh nelemzking under title
I of tha Act that implemenis the relevant requitements of the Act..* Since (he District's NSR rules arc pan of iis
implemeniation plan, the NSR rules themselves ate applicable requitenients for purposes of title V. Since this poinl
kas little relevance to the mater al hand (i.e., whether in this case the NSK rules apply to a particular new or
modified source at the relinery), CPA views the Districl’s position as abrter dictum.

¥ The Act distinguishes between the requirement to apply BACL, whicl is part ol he PSD permit program
fiar attainment areas, and Lhe requirement to apply the lowest achievable emiss oo rale ("LAER™), which is part of the
WSR permit program for nonafiainment areas. In 1his case, however, the District’s NSR rules use the term "BACT"
o signify “LAER."

* This peess elRase is avatdable onthe Intemet 2l hitpww e ria doe govincicdaesapress 23 el flant
viewed on Fobruary §, 2085}
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by these aclivilies

With regard to the iwo boilers and the coke bumer, Petitioner’s only evidence in suppor
of its claims are apparent ““dramatic™ increases in each of these unit’s emissions inventory.
However, as the Distrzct correctly notes:

“...the principal purpose of the inventory is planning; the precision needed for this
purpose is fairly coarse. The inventory emissions are hased, in almost all cases,
on assumed emission factors, and reported throughputs. An increase in emissions
from one vear t the next as relected in the inventary may be an indication that
reported thooughput has inercased, however it does not autamatically follow that
the source has been modified. Unless the throughput exceeds permit fitnits, the
increase usually represents use of previously unused, but authonized, capacity, An
increase in reparted throughput amonnt conld be taken as an indication Mat
further investigation 15 appoopriate io determine whether a modification has
ocowrred. However, the Distoct would not conclude that a modiGeation hag
occurred simply because reporied throughpul has increased,™

December 1, 2003 Consolidated Response to Comments (2003 CRTC'™}, at 22. Moreover,
Petitioner does not ¢laim to have sufTicient evidence to establish that these vnits are subjext to
NSR permitiing and the appheation of BACT. The essence of Petitioner’s objection is the need
for the District to “determine whether the sources underwent a physiczl change or change in the
method of operation that Increased emissions, which would tngger NSR.” Petition at 20. Not
only is Petitioner unable to cstablish that these units triggercd NSR requirements, Petitioner is
not even alleging that NSR requirements have in fact been tnggered. Petitioner is merely
requesting that the District make an NSR applicability determination based on Petitioner's “well-
documented concerns regarding potentief non-compliance.” Petition at 20 (emphasts added).

Dunny ik itie ¥V permifting process, EPA has also bees pursuing similar types of claims
o another forum. As part of its Naticnal Petreleam Refinery Instiative, EPA identified four of
ihe Act’s programs where non-comphizace appeared widespread amoeng petraleam refiness,
incinding apparent mejor modi ications to FOULs and refinery heaters and botlers thal resalied
ir: signilicant increases 1n NOx and 50, emisszeas without comphying with MER reguirernenis.
FHowever, based on the information provided by feisticner, EPA is no! prepared 12 conclude at
1512 time that these units at the Yalero cefinery are o of compliance with NSR requiremens. I
EfA later determines that these units are in viciation of NSK requirements, EPA may objet to or
reapes the title ¥ pennit to incorpocale the applicable NSR reguirerents.”

Since Petitioner has failed to show that M5SR requirements apply to these units, EPA finds

" EPA notes that with respect 1o the specific ¢laing of NSR violations raised by Petitionet it its commetits,
the District “inlends to fallow up with further invesnigation.” December 1, 2003 CRTC, at 22, EFA encourages Lhe
Disirict t do o, especially where, as in thiz caze, tha apparent changes in the cmigsions inventonies are substantial,
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that Petitioner has not met its burden of demonstrating a deficiency in ihe Permit. Therefons, the
Potition is demied on this issue. '

3. Iniermdient end Continuous Compliance

Felifioner comends that BPA most ciert 1o the Permif because the Pgtrict has
interpezied the Act {s reguirs oaly Intermittend rathee than continuaus complianee, Petitionat 31-
22, Petitioner contends that e Distet hag # “fundamentally flawasd philosophy.” Petilioner
paints to a siatement made by the Disgrict in is Response to Public Comments, dated Diccember
1, 2003, that “feompdiance by e rehaonies with ai Bietie! and feders? air regolations wilf not
be continnous.” Petitioner confends that the District “expests snly intermittent compliance” and
That rhe District’s beliet “thit 4 need only assure 'ressesabls mermittent” sompliasse’ mens
that if fxiled io see the aved foe s compliance plan in B Perrnit,

EPA duagress with Petilioner’s suggestion that the District's view of intermiitent
srtirptintics Bas anpagsd s ability 1o properdy itnplemenst the tille ¥ progesie. As slated above,
EPA has not concluded that 2 compiiance pian is necessary to address the instances pf pon-
cornpimnce # this Fanmbity, Morsover, the Agency dizagres with Pelitioner's Interprotatings of
the Dhrict’s comments on the fasue. For instance, EPA finds nothing in the seced stating that
the District’s view of the Permul, as # legal matler, i that it geed Rysure only intermitiont
voreptiznce. Rather,  faler cesding of the Disniods view iz that, reafisbically, irgenmition son-
cormpiiance can be expected.  &s the Distriet stated:

The [Hstrict cannai rulc out Hat instantes of norreomoliance will scour, Indeed sta
reeftesary, ab feast coeapionat avants of noti-comiplisnce car be predicied with 2 high degree
of certainty. . .. Compliance oy the cefineincs with af! Disteiet and foderal 2 reguiations
wil 5ol be contingeus. Bawever, the Disiriet beligves (e complance recard at this
[okedt ) ansd stber refineries 15 well within i tange o predict reasonable ingernsitient
compliance. Deeomber |, 2803 R1C af 15,

The Dhstact’s view appears Lo be hased on exgenence and the praclical reality that
geangtes sourcss with thousands of erission points which are subject o huodreds of jocal and
federal requiremenis wail find themselves out of compliance, ned necessanily because Seir
pertniz are madauate but beeanse of the limats of echmwlogy and other faciors, Bvos & stuce
with z perfestivdralivd poragt ~ obe bt requates siate of B e mocionng, sorupmdouy
recordkeeping, and regelar reparting to reguiatory agenaies — may [ind isclf out of compliance,
not because ithe pormit s deficienl, Yt bocause of the Hmtwioss of ischnalogy and other feters,

EPA siso beleves thal, far From sanctioning sitermdent complianee, as Potitiongy
suppests, yee Pelilion gt 22, n. 30, the Dnsingt appears comailied te address 1t ithrodph
anforcement of the Permik, when eppopnisies “when non-enmpiiance aocurs, the Titls ¥ merpt
wilt enbanne the abiiity lo detect and enfores against those scourrssces™ M Although i
Dristrct may realistcatly cxpest instances of non-compliancs. it docs nel necessaniy excuse
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them. Non-compliance may still constitute a viclalion and may be subject to enlorcement aclion
For the reasons stated above, EPA denies the Petition on this ground
4 Compliance Cedifications

[nitial compliance cerifications must be made by all sources that apply for a title V
permit at the time of the permit application. See 40 C.F.R. § 70.5(c)(9). The Part 70 regulations
do not require applicants to update their compliance certification pending issuance of the permit.
Petitioner correctly points out that the District’s Regulation 2-6-426 requires annual compliance
cerlifications on “every anniversary of the application date” until the permit is issued. Petilioner
claims that, other than a truncated update tn 2003, the plant has failed to provide annual
certifications between the mitial permit application submittal in 1996 and issuance of the permit
in Decemnber 2004. Petitioner believes that “defects in the compliance certification procedure
have resulted in deficiencics in the Permit.™ Petilion at 24.

In determining whether an objection is warranted for alicged flaws in the procedures
leading up to permit issuance, inciuding compliance certifications, EPA considers whether the
petitioner has demonstrated that the alleped [laws resulted in, or may have resulted in, a
deficiency in the permit’s content. See CAA Section 505(b)(2) (objection required *if the
petitioner demonstrates ... that the permil is not in compliance wilh the requirements of this Act,
including the requirements of the applicable [SIP]™), 46 C.F.R. § 70.8(c)(1); See afso in the
Matter of New York Organic Fertilizer Company, Petinon No, [[-2002-12 {May 24, 200}, at 9.
Petitioner assumes, in making its argument, that the District needs these compliance
cerlifications to adequately review compliance [or the fzeility. This is not necessarily true.
Sources olten cerlify compliance based upen information that has already been presented to a
permilting anthonty or based upon NOVs or ather compliance documents received from a
pemnitting authonty. The requirement for the plant to submit episode and other reports means
that the Distrct should be privy to all of the information available o 1he source pertaining lo
compliance, regardless of whether compliance certifications have been submitted annually.
Finally, the Distoct bas a dedicated employee assigned as an inspector to the plant who visits the
plant weekly and sometimes daily. In this particular instance, the compliance certification would
likely not add much to the District’s knowledpe about the compliance status of the plant. EPA
believes that in this case, Petitioner has failed to demonstrate that the lack of a proper initial
compliance cerlification, or the alleged fatlure to properly update that initial compliance
certification, resulted in, or may have resulted o, a deficiency in the permit.

D. Staeiueut of Basis

Petitioner alleges that the Statements of Basis for the Permit issued in December 2003
and for the revised Permit, as proposed in August 2004, arc inadequate. Specifically, Petitioner
alleges the following deficiencies:
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Neither Statement of Basis contains detailed fagility descriptions, including
comprehensive process Dow infoomation:

» Neither Sextement of Hasis contains sufficien? information to determine applicabi fite
of “certain requitements & sperilic soizess.” Petitioner specifically identilies
exemptions from permilting reguirements that BAAGME allowed for t3aks.
Pelzioner alse references Attachments 2 and 3 to BEPA s Oclober 8, 29004 Ietter as
suppori for its aHegation that the Statements of Basis were deficien! bocause they did
=0t address apphcability o1 46 C.F R. Pan 63, Subpast OC o Mares and BAAQME
Regulation 5-2 ts hydrogen plant venis.

» Neither Statement of Basis addresses BAAQMD’s compliance determinations

¢ The 2000 Statement of Basis was not made svailable on the District's Wb sile during
the Aprnl 2004 pubiic comment period znd docs not imlsde information about permit
revistons in Mareh and Augusr 2004

The 2004 Stalement of Basis does not discuss changes BAAQME made o the Permst
between the public comment period in Asgust 2003 and the Onal varsion issued in
Oecomber 2863, despite the District’s request for public comment on such changes.

EPA’s Panl 70 regulations require permitiing authorities, in connection with initiating a
public comment period prier 1o issuance of a title ¥V permit, to “provide a statement that sels
forih the tegal and (aclual basis for the drafl permit conditions.” 40 C.F.R. § 70.7(a){5}. EPA’s
regulations do not require that a statemnent of basis contain any specific elernents; rather,
permitting autharities have discretion reparding the contents of a statemment of basis. EPA has
recommended that statements of basis contain the following elements: (1) a descriplion of the
facility; (2) a discussion of any operational flexibility that will be utilized a2 the facility, (3 ) the
basis for applying the permit shield; (4) any federal repulatory applicability determinations; and
(5 ) the rationale for the monitonng methods selected. EPA Region V has also recommended the
inclusion of the following: (1) monioring and operaticnal restrictions requirements; (2)
applicability and exemptions; (3) cxplanation of any conditions from previously issued permits
that arc not being transferred 1o the title ¥V pemit; (4) streamlining requirements; and (3) certain
other factual information as necessary. Sec, Lox Medanos, at 10, n_16.

There is no legal requircment that a permitting authority include information such as a
specific facility descnption and process (low diagrams in the Slatement of Basis, and Petitioncr
has not shown how the lack of this information resulted in, or may have resulted in, a deficiency
in the Penmit. Thus, while a facility descoption and process [low diagrams might provide useful
information, their absence from the Statement of Basis does not constitute grounds for abjecting

to the Permit.

EPA agrees, in part, that Petiioner has demonstrated the Permat 15 delicient because the
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Statement of Basis does not explain exersphions for cesiain tanks. This izsue is addressed mor
specifiezly in Seetzon BEHL3.

EPA sgrees with Patitioner’s allegation that fhie Stalement of Bugis should have weluded
a dizcusston eparding appiicability sf 40 £ F R_ Parl 63, Subpart OC to fares and BAAGMD
Regulation £-2 to hydrogen plan? veuts. Applicabibity defersminahong are precisely the bype of
informative that should be isctuded in a Stetemont of Bagly, This 500 is addrassed mors
spevificatly i Stensn MEFLEL

EPA addreesed Petitioner's allegations relating © the sufliciency of the discussion in the
Statersen? of Basis oo the nevsesity of 8 complianse schoduls i Section L,

EPA does not aree with Pelitigner’s ghegations that the 2003 Siatersent of Basis was
deficient because i was 50! available on the Distnol's Web size duving the 2004 pubBc cormment
[reriod or berause i did ret provide infoemation about ihe 2004 reopening. Fivst, EPA notes that
the 2007 Statement of Bans has been available ¢ the pubic om ds owsn Web giis sincs the jrdsg?
peamsit was Jssucd in December, 20037 in addidion, Peifioner has not extablished o fogal basts
irx support #8 claim thee this infonmation i8 a recuured element for 3 Sigtement of Basis
Patitioner slee concades that the DHaltc! provided » diffbrent Siatoment of Basis in coupsition
with the 2004 reapening.  Peticonsy does not clam {kat the Poouil 13 deficient & a resoltof aay
of these ailcped ssues rogeading the Statoment of Basis, therefore, EFA deniss the Pezition on
b grownd.,

EPA doss not agree with Petitiesct ¢ silegations that the 2004 Statement of Busis was
deficiont becauss U did not discuss any chasges made between ihe deafl peomi avatizbie s
Avgust 2003 and the fnal Ferid issued in Decombery 2003, Pelitioner has not established 3 legal
basis io suppest its cleim (hat this infornation s a reguired efsment for a Statcment of Basks.
Patibicuer has st dewssesteated Bt the Pereait i3 daiicunt boouuse e Distoet did sot provide
tinis discussion i the 74 Staternent of Posis. Moresver, Petitionor zould have obiained mach
f thig infomaation by reviewiag the Didnet s regpoise to comments received dudiag the 20033
sublic comment poried, whick way dated Discernbor 1, 2003 Thevefurs, EPA deniss the Patition
en this ground,

E Permi Shields

The District mles ailow twa iypes of perm shieldz. The permgt shick types are dafingd
as follows: £1) A provision inog titk V poomit explsining fhat specific fuderatly saforceshlie
reguiations end standards do hof apply to a sauroe o group of stmces, or {2) A provigonin a
tite ¥ permit Gaglaining that speciBe durally enforecable appiicabls smguitements foe
monitoting, recondkenping and/or reporting are subsurmed bectuse other applieabile icquitimentz

e V perrsils and winted doprtents s avakible Ieagh Rogion |3 Blecwunds Fermit Subina|
System at hfpifwww epa pevissiontairpeartizdey himl
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for monitoring, recordkecping, and reporting in the permit will assure compliance with all
cmission lHmils. The District uses the second type of permit shigld for all streamlining of
monitoring, recardkecping, and reporting requirements in litle ¥ permits, "The District’s
atatement of Basis explains: “Compliance with the applicabie requirement conlained in the
permit automatically results in compliance with any subsumed {= less siringent) requirement.”
See December 2003 Staternent of Basis at 27.

40 CF.R. $500. o) ami {d)

Patitwmer alleges that the permit shield in Table 18 of the Permit (p669.670)
improperly subsumes 40 C.E.R. §§ 60.7(s) and (J) under SIP-approved BAAQMD Regulation
1-522.8, and thal the S1atemen of Basis does not sufliciently explain the basis for the shicld.
Petition at 28.

BAACRD Repulation 1-322.8 mxpuives that

Monitoring data shall be submitted on a monthty basis in o foras spocified by the
APCO. Reports shail be submitted within 30 davs of the close of the morih

apsesriedd OnL

Sections 60.7(c) and (d) require very specific reporting requirements that are not regquired
by BAAQMD Regulation 1-522 8. For instance, § 60.7(c){1) requires that excess emissions
reports include the magnitude of cxcess emissions compuled in accordance with § 60.13(h) and
any conversion factors used. Section 63.7(d}(1) requires, that the report fonn contain, among
ather things, the duration of excess emissions due to startup/shutdown, control cquipment
problems, process problems, ather knawn causes, and unknown causes and 1o1al duration of
£XCESS EMISsIOns.

The Statement of Basis for Valero contains the following justification for the shield

40 C.F.R. Parl, 60 Subpurt A CMS reporting requirements are satisfied by
BAAQMD 1-322.8 CEMS reporting requirements. See December 2003 Stiement
of Basis at 31.

EPA agregs with Potitiorer $hat the requirements of 4G CF. R §§ 6327} and (d) 2= not
gatiefind by BAADMD Repulation 1-322.5, and that the Statement of Basts dosx not provids
Aceguate justificaton B subsumg §4 601k and 48), An adeguate justi Hestion should sddegss
frorw the reguiterrents 6F 2 subsureed repulation are sotisfied by ancther reputation, sot simply
that the requirements are satisfied by another repeiation.

For the reasons set iorth above, EPA 15 granting the Peiion on these grounds. The

Disisict must recpen the Permut 1o include the reporting reguiements of 3§ 88.7(c) and idtor
sdexuatety explsin bow thoy are appropristcly subsumed.
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2. BAAQMD Regulation -7

Petitioner also alleges that the District incorrectly attempted to subsume the State-only
requirements of BAAQMD Regulation 11{-7 for valves under the requirements of S1P approved
BAAQMD Reputation 8-18-404, and states that only a federal requirement may be subsumexd in
the permit pursuant to BAAQMD Regulation 2-6-233.2, Petition at 29.

Including a permit shicld for a subsumed nen-federally enforceable regulation has no
regulatory significance from a federal perspective because it is not related Lo whether the perml
assures compliance with all Clean Air Act requirements. See 40 CF.R. 70.2 (delining
“applicable requirement™); 70.1(b) (requiring that title V sources have operating permits that
assure compliance with all applicable requirements). State only requirements are not subject to
the requirernents of title ¥ and, therefore, are not evaluated by EPA unless their terms may either
impair the effectiveness of the title V permit or hinder a permitting authonty’s ability to
implement or enforce the title V permit. I the Matter of Eastman Kodak Company, Petition
No.: 0-2003-02, at 37 (Feb. 18, 2005). Therefore, GPA is denying the Petition on this issue.

3 40 C.FR. § 60.482-7(g)

Petitioner alleges that a permit shield should not be allowed for federal regulation NSPS
Subpart YV, § 60.482.7(p) based upon its being subsumed by SIP-approved BAAQMD
Regulation 8+18-404 because ha NSPS defines monitoring protocols for valves that ace
demansirated (o be ungale to moniter, whereas Regulation 8-12-404 vefers 1o an alternative
inspection scheme for leak- free valves. Petitioner states “Because the BAAQMD regulation does
not address the same issue as 40 CE.R. § 60.452-7(g), it cannot subsume the federal
reguivement.” Petition st 29,

EPA disagrees with Petitioner thut the two reguiations address different saucs. Both
repulations address aZemative inspection time lines for valves. Regulation 8-13-404 specificatly
states:

Abiernative Inzpaction Schedule: The inspecties {requescy for valves may change
from quarterty te annually provided all of the conditions w0 Suhseciion 4841 amd
44 2 are satisiad,

44,1 The vatve bas been operaicd leak free fior five consecalive Quarnors;

404,32 Records 2re submitted sad spproval R the ABCO iy obained.

434.1 The valve remains tegl free. Ifa leak i discovered, the Inspection
frequency will reved dack io guarterdy.

NSPS Subpart ¥V requires valves lo be monitered monthly except, pursuant to § 60.432-%(g),

any valve that is designated as unsafe (o monilor must anly be monitored as frequently as
practicable during safe-to-monitor times. [n explaining Lhe basis for Lhe shield, the Permul states:
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{60.482-7(g)] Allows relief From monthly monitoring if designated as
unsafe-to-monitor. BAAQMD Regulation 8-18-404 does not allow this relicf.
Permit at 644,

BAACOMD 15 corredd that the Regulation 3-12-404 is mors sinngent thar 40 C.ER
3 60432-7g). Thereinore, EPA is denying the Pefition on this issue,

F. Throughput Limits for Grandfaiksest Sources

Petitioner aiteges that EPA should object to the Pemmsit o the extent that throughpst Hmits
for grandfathered sources set thresholds helow which sources are sot raquired to sobmic 28
informaiion necessary fo determnine whether "new ar modified construction mey have oceamed ™
Petsfioner zlz0 alleges that the thresholds are mot “iepally comeet™ anud Lherefore are not
reasenzbly accurate saropates {0t a proper NSR baseline detesmination. Pefitioner also weues
that EPA should obiect o the Pervait because the exisience of the throughput Hmils, even 18
reporting threshelds, may create “so improper presumphicn of the commectiness of the threshold™
and drscourage the Dastnicl from inveshigating events that do et gigger the throshold or mduce
penaliies for NSR viclations. Fmally, Petitioner alse requests that EPA obiect to Ihe Pepmit
becazuse the Disinet™s rehance an non-SIP Repuistion 2-1-234 { “m deriving these throughput
limils™ is improper.

The District has established throughput limits on sources that have never gong theough
new sonee review Pgrandfathered sources™). The Clean Air Act dogs not require permitiing
authorities to impose such requirements. Thercfore, to understand the purpose of thess Jimits,
EPA is telying on the Disttict’s staterments characterizing the reasany for, and legal implications
of, these throughput limits, The Distnict’s December 2003 CRTC makes the following points
regarding throughput limiis:

s The throughpul limits being established for grandialhered sources wiil be a vselul tool
that enhiances compliance with NSR. . . Reguinng fauihities to repen when
throughput kmts are excesded shoudd aleet the Disiriet iz fimely way o the
possibiiity of & modificatien ccocumcg,

Fhe limits now fwiion merely as reparting theeshokls ralhr than as presumptive
KNER fnpgers.

They do rol creats a bassline against winch futuwre incrrases mipght be measured
(“MER baseline™). imstead, they zci a5 3 presumpiive Indicator thal the equipment hes
undergone an operational change {even in the absence of a physical change), because
the sguipment has been operated beyend desioned or as-built capachy.

The throughpan Bmits do st etablish basehines; funtheraore, they do sot centravens
NSR requicemenis. The baseline for a modification is determined at the fime of
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permut revicw, The proposcd fimits do sot preclude review of a phiysical modification
for NSE imphcations.

»  Throughput licsis on gandfathered sonrces are oot federaliy enforveable,

o The ipermits} have been modificd to clearly distinguish between limits imposed
thromgh NEK and fimits impassd on grasdisthered sowrces.

December 1, 2003 RTC at 31-33.

EPA believes the public sornmenis and the District's responses have done aach Lo
descnibe and explain, in lhe public record, the putpose and legal significance of the District’s
throughput limits for grandfathered sources. Based on these interactions, EPA has the following
responsas 1o Patitioner’s allegations,

Pirst, EPA denies the Potition 48 o the slicpation that the thresholds sot levels hriow
swhitich the facility need not apply lor NS permite.  As the District staies, ike threshotds do it
preciude the imposiiien of Tedemi NSR requizements. EPA does not seg that the throughpet
Brnits would shichd the souror from any requirensents e provade a Smely 2nd complats
apphication if a consfruction project will bugger federal HER requirseants.

Secirsd the Permit stsalf makes clear thai the thensghon Limiis aes 601 o be used for the
purpose of esiablishing an NSR haseline: “Exceedance of this imit does not establish &
presumplion that a modiftcation bas ovonrred, sor does cersplance with the Jumnit estabhish 2
grozurnplion that a modification kas ot sceurred ™ Permit af 4. Thersfore, ERA linds s basis o
object 1o the Poratit on (he ground that the threshiolds are not "asonably accurate surogses™ for
atz acjual MSR baschng, as they clearly and expressly have no lepal sigr:Beonce for that purposc.

Third, whaie EPA shares Petitioner’s interest in corspliance with NER requiremenis,
Petitioner's concern What the fhresholds might discourage reliznce on Zppropnate NER bascines
1o investigate aad enforce possible NSK viciations 1s speculative and canmot be the basis of an
obeclion to tbe Peouit.

Fourth, EPA finds that the District’s reliance on BAAQMD Reguiation 2-1-234.1, which
i5 not S[P-approved, to impose these limils is appropriate, EPA’s review of the Permit, however,
found a statement suggesting that the Distnict wil! rely on this non-SIP approved rule to
determine whether an NSR modification has occurred. EPA takes this opportunity to remind the
District that its NSR permits must meet the requitements of the federally-applicable SIP. See
CAA 172, 173; 40 C.F.R. § 51. EPA finds no basis, however, to conclude that the Permit is

deficient.

G Monitoring
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The Jack of monitering raises an issue as to consistency with the requircment that each
permit contain monitoring sufficient to yield reliable dala from the relevant time period thal are
represenlative of the source’s compliance with the permit where the applicablc reyuirement docs
not require periodic monitoring or testing. See 40 C.F.R. § 70.6(a)(34i1)(B). EPA has
recognized, however, that (here may be limited cases in which the establishment of a regular
program of monitoring or recordkeeping would not significantly enhance the ability of the permit
to assure compliance with an applicable requirement and where the status que (i.e., no
monttoring or recordkecping) could mect the requirements of 40 C.F.R. § 70.6(2)(3). See, Las
Medanos, at 16. EPA’s consideration of these issues and determinations as to the adequacy of
monitering follow.

1 40 C.F.R. Pan 60, Subpart J{NSPS for Petroleum Refineries}

Petitioner makes the following allegations with regard to the treatment of flares under
NSPS Subpart J: (i) BAAQMD has not made a determination as 1o the applicability of NSFPS
Subpart J to three of the four flares at Valero; (i) there is no way to tell whether flares qualify for
the exernption in NSPS Subpart J because there are no requirements in the Permit to ensute that
the flares are operated only in "emergencies;” (iii) the Permit must confain a federally
enforceable reporting requirement to verify that each flaring event wouid qualify for an
exemption from the H2S Limit; (iv) the Permit fails to ensure that al! other NSPS Subpart J
requirements are practically enforceable; and {v) federally enforceable monitoring must be

imposed pursuant to 40 C.F.R. §§ 70.6(2)(3)(i}B} and 70.6{c} and Section 504(c) of the Act to
verify compliance with all applicable requirements of Subpart J. Petition at 33.

The New Scurce Performance Standard (NSPS) for Petroleum Relinenes, 40 C E.R. Pan
60, Subparl I, prohibits the combustion of furel gas containing H,S in excess of 0.10 gridscl at
any [tare built or madified after June {1, 1973, This prohibition is codified in 40 C.F.R.
§ 60.104(a}(1). Additionally, 40 C.F.R. §§ 60.10G5{a}{3-4) requires the use of continuous
monitors for flares subject (o § 60.104{a)(1). However, the combustion of gases relcased s a
result of emergency malfunctions, process upsets, and relief valve leakage is exempt from the
H,S limit. The drall refinery pemuts proposed by BAAQMD in February 2004 applicd z hlanket
exemption from the H,8 standard and associaled momitoring for about half of the Bay Area
refinery fares on the basis that the Nares are "not desipned” to combust routine releases. The
slatemenlts of basis for the refinery permits stale, however, that at least some of ihese (Yares are
"physically capable" of combusting routine releases. To help assure that this subset of Mares
would not tngger the H;S standard, BAAQMD included a condition in the permits prohibiting
the combustion of routine releases at these Nares.

Following EPA comments submitted 1o BAAQMD 1o April of 2004; BAAQMD revised
1ts approach to the NSPS Subpart J exemption. The permits proposed to EPA in August of 2004
indicate that all flarcs that are affected units under 60.100 are subject to the H2S standard, excepl
when they are used to combust process upset gases, and gases released ta the Oares as a resull of
relief valve leakages or other malfunctions. However, the permits were nol revised to include the
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coptinueas mandors required sader §8 £0.1032X3) and {4) aa the basis Haf the James will
zhways be used te combagt non-routine releases and thus wAll never acteally ingger the $128
standar or the requircment to install monstors

With respect f Petifiones’s fiest aflegstion, BAAGRD has clearty considered
applicability of NSPS Subpan § to flares, awd has indicated that NSPS Subprt | apolies @ ene,
219, Bage 10 of the Diecomdes 2004 Staternent of Basls sintes

The Besioiz Helinery bas fhres sepuoate flage hoadtr systems: 1) the matn Qs gas
recovery header with fares S-18 aad S-19, 2) the acid gas fiare header with flare 5-16,
and 3j ihe butane Gave header with fare 517, Flareg S-1G and 5-18 ware slaced in
service during the ordginad sefinery stadup ia 1908, Flare 5-17 waz placed in soevice with
the butane task TX-1726 in 1972, Flare S-1% was added 1o the matn gas recavery header
in 1974 to ensure adeqguate velief eapacity for the refisery. 3439 i3 subject to NSPS
Subpan ), bessuse it was ¢ el gas combusiion device tnstalied afier Jupe 11, 1973, the
elflective dais of &k 1H(b].

The 1able on page 38 of the Statement of Basis sleo direcily stakes thatl flares §-16,5-17
and 3-15 e oot sublect ¢ NSPS Subhpart J. While the Pemmil would be clearer i BAADMID
inciuded + stateraent that ihe {liret huve oot been modifisd so as io fuigzer the suiresems of
NSES Subpart 1, such a statemen! 15 not tequired by title ¥, Therefore, EPA is danying ihe
Betition og Bus s,

However, BEA agress with Petitinger thal the Peredt s flawad with resper? 10 lseues i)
and {iii) above. First, the cantinuors montfonag of 4§ 6018523 and 41 i not ncluded in the
Penit becuass, BAAUMD slaims, Sere S 09 0% nover used s a manner thal would tugoer the
H2E standard and the requirement o install & contizucus moditor. While fire Pormil does conlain
Phstriet - enforecable only monitonng to show comphiancs with 2 federaliy enforcesbiv sondition
prohisiting te corsbustion of coutinely-reteased gases in 2 Bare (20806, #73, thaee is corrantly no
federatly enfotoable monitoning requiremient in the Permit o domenstrate complianie with thig
conduismn or with MSPS Sabpad 1, fh federally enforceshle appheable reguiramanty, Beoause
NEPS Subpart § is an apphicable requizemient, the Fermil must costzin periodic muniotne
purssant ta 4D CF R, ¥ TOSa3 {1 4B} snd BAADMD Reg. 303 PAAGMD Manusl of
Frocedures, Vaol, [1 Section 4.0) (o show compbance with ihe regalation.

Therefore, ZPA is grepting e Potition o the basiz thal $e Permil dous 5ot awere
vompiance with WSPS Submad |, or with foderally enforoceable pesat combuon 20506, #7,
HAACMIDY msst rveupen the Parmi! 1 enther include the mostioring under sechions 801 5:003)
tir {43, or, for exampie, to include adequatt federally snforreable monitoning to show compliance
with cemdition 20804, 7.

Vith respect 1o issuss (1w3 and {v}, i 15 anclear what other requirements Pelitivner 1s
referring i, or what morsioring Petitioner 13 requesting. Por these reasons, EPA i derwing the

30


http:oonl:.in
http:induc.cl

Pelition on these grounds.
yi Flare Opacity Monitoring

Petitioner noles that [lares are subject to SIP-approved BAAQMD Regulation 6-301,
which prohibits visible emissions from exceeding defined opacitly limits for a peniod or perods
aggregating more than three minutes in any hour. Petitioner alleges that the opacity limit set
forth in R egulation 6-301 is not practically enforceable dunng shor-duration {lanng events
because no monitoring is required for flaring events that last less than filleen minutes and only
limited monitoring 15 required for events lasting less than thifty minutes.  Petitioner alleges (hat
repeated violations of BAAQMD Regulation 6-301 duc to shori-term flaring could be an ongeing
problem that evades detection.

The opacily limit in Regulation §-301 dees not conlain pefodic monjienng. Becouse (ke
undesiving applicable reguirement impases no menitooag of a pencdic pature, the Pemmit mus!
contain “penadic monitonisg suffic’ent io yield rehiabie data from: e relevant 2me pedod that
are represeatative of the scarce’s compiiance wilh the pammit . .. 3 CF R § 763X EL
Thus, the issue before EPA is whetker the monitonng imposed 16 #he Peamit wili result s
reliable aad represeatative £ata from the relevant iime pened such thai compliance wish the
Permit can be determined.

[r this case, the Districg bas inposed certain monitoring conditions to determing
compliance with the opacity standard dudng Nanng gvents, The Pernit defines & “ilaning event™
a3 4 Mow rate of vent gas (laed in any consecutive 15 minute period that continuousty exceeds
330 standard cubic feet por minute {scfm). Within 15 minutes of detecting a Nanng event, the
facility must conduct a visible emissions check. The visible emissions check may be done by
video monitoring. (€ the operator ¢an determine there are no visible ervissions using vidso
monitaring, o further monitoring s requivedd unt) ansther 30 minetes has oxpired. IFthe
operator cannot defermine there are no visible emissions using video monitoring, the facility
must conduct gither an EPA Reference Method 9 lest or survey the (lare according 1o specifiex]
criteria. If the operator conducts Method 9 testing, the feeility must monitor the Dare or &t least
3 minates, or until there are no visible emissions. 1 the operator conducts duw non-Method 9
survey, the facility must cease operation of the flare if visible emissions continue for three
consecutive minules.

Alibouigh EPA agrees with Petitioner that the Permit does not requare moenitonng during
shott-duration Naring cvenls, EPA does not believe Petitioner has démonstrated that the periodic
monitoring js inadequate. For instance, Petitioner has not shown that short-duration Raring
events ars likely 1o be in violation of the opacity standard, nor has Petitioner made a showing that
short-duration flaring events aoenr freguently or at all. Thus, Petiioner has not demonstiated
that the periodic monitoring in this Permit i insuiliciant 1o detect vinlations of the opasity
standard.

11
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Additinnally, 1= June 1999, a workgroup comprised of EPA, CAPUOA and CARY walf
completed a set of periodic monitoring recommendations for generally applicable SIP
reguirements such s Regaiation 6-301. The workgrous™s eefevant teoommendation for yefinery
flares was » visible ermssiony cheok “og seon a5 an intendional or ueinientional refease of vent
£25 to 2 gas Hars but no iator than one o from the Raging event.”  See CAPODA/CARREPA
Hepian DX Penaic Mamitodng Meme, funs 24, 1999, &t 2. In comparisan, the periodic
rmomtoring cortained s e Pormit wostd sppear tg be both Iess sinngent, by not mequinag
roanatening for i to ety sinutes o selease of pas to 2 Naro, and mere slrmgent, by raquiving
reonitoring within 30 minuics rather than ons hour, Thassitrs, EP A enconrages the Easinc 1o
amend the Permit 1o reguire monitoting upen the releass & the Jare, rather %han delayving
Tmonitaring as cumently st farth in the Pepmit,

Finally, EPA notes that the Permit does not prevent the use of eradible evidence (o
demonstrate violations of permit terms and conditions. Bven i the Permit does aot reguire
visible cauissions checks for shon-duration {laring events, EPA, the District, and the public may
use any credibie evidence o bnng an enforcement case 2gainst the source. 62 Fed. Reg. 8314
{Feb. 24, 1997).

For the reasuns cited above, EPA is denying the Pesition on this tssus
3 Cooling Tower Monitonng

Eetitioner claims that the Permit fzcks moenionng conditions admuate 1o assure that the
cocling tower compliss with BIP-appeaved Distnict Begnlations 8-2 and 6. Politiorsy funher
alleges that the Distriets domsions (9 not sguire mosssioring for the sonfing towery is Dlewed doe
te it use of AP 41 emisson aclorz, whch may not be represerizitve of the actual cocting fower
smissioas.

a Regulation 8-2

Digtrict Regulation §-2-301 pralubis misceBlaneous operations fom discharging o the
almosplrere any emission that contains {5 |b per day and a coneentralion of mores thon oG ppm
tora} casben. Allhongh e underlyiag apphicable requirement does mol contain periadic
moniloying reguiremients, e Districr declined o bapose moniteing on soarce 5-29 10 assure
comphance with the amission Henis ™

The December |, 200) Sustement of Bases sets fork the preunds for the Distpa's
decision that monutoring S Rot necessary {0 assure compiiance with thit apphcabie requirement.
First, the Erstnci stated that its monionng decisions were made by balancing a variefy of factors
wncluding 1} the likekihood of a vialatien siven lhe charactenstics of sermal operation, 2) Lhe
degree of variability i the operation and 1n the conirel device, if thers is one, 2 the pelential

*Soe Perem. Tabis VI - €5 Cooling Tower, g 544
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severity of impact of an undetecied violation, 4} the technical feasibility and probative value of
indicator monitoring, 5) the economic leasibility of indicator modilonng, and 6) whether there is
some other factor, such as a diffcrent regulatory restriction applicable to the same opcration, that
also provides some assurance of compliance with the limit in question. In addition, the District
provided calenlations that purported to quantify the emissions from the facthily’s cooling tower.
The calculations relied upon water circulation and exhaust airflow rates supplied by the refinery
n addition to two AP-42 cimission factors. The District found that the calculated emissions were
much lower than the regulatory limit and concluded thal monitoring was not nceessary,
Although it is true that the results suggest there may be a large margin of compliance, the nature
of the emissions and the unreliability of the dala used in the calculations renders them inadequate
to support & decision that no maonitoring is needed over the entire life of the permit.

An AP-42 emission factor is a value that roughly corrciates the quantity of a pollutant
released to the atmosphere with an activity associated with the release of that pollutant. The use
of these emission factors may be appropriate in some permitling applications, such as
establishing operating permit fees. However, EPA has stated that AP-42 factors do not yield
accurate emissions estimates for individual soutces. See fw the Malter of Cargill Inc., Pelition
I¥-2003-7 (Amended Order) at 7, n.3 (Oct. 19, 2004); fnt re: Peabody Western Coal Co., CAA
Appeal No. 04-01, at 22-26 {EAB Feb. 18, 2005). Because emission factors essentially represent
an average of a range of facilities and cmission rates, they arc not necessarily indicative of the
emissions from a given source at all times, with a few exceptions, use of these factors 1o develop
source-specific permit limits or to determine compliance with permit requirements is gencraily
not recommended.  The District’s reliance on the emission [aclors in making ils monitoring
decision is therefore problematic.

Atmosphenic emissions from the cooling towers imclude fugilive VOCs and gases that are
stripped from ihe cooling water as the air and water come into contact. In an altempt to develop
a conservative cstimate of the emissions, the District used the cmission factor for "unconimlled
sources.” For these sources, AP-42 Tahle 5.1.2 estimates the release of 6 1b of YOs pet millien
gallons of circulated water. This emission factor carries a “D” rating, which means that it was
developed from a small number of facilities, and there may be reason 1o suspect that the facilities
do not represent a random or representative sample of the industry. In addilion, this rating means
that there may be evidence of vanability within the source population. In this case the variability
stems from the fact that |} contaminants enter the cocling water system from leaks in heat
exchangers and condenscrs, which are not predictable, and 2) the elfectiveness of cooling lower
controls is itself highly variable, depending on refinery configuration and existing maintenance
practices.”” 1t is this variability that renders the cmission factor incapable of assunng continued
compliance with the applicable standard over the fifetime of the permit. Far all practical
purposes, a single emission factor that was developed Lo represent long-term average emissions
can not forecast the occurrence and size of leaks in a collection of heat exchanpers and is
therefore not predictive of compliance at any specific time.

YAl 42, Filth Edition, Volume I, Chapter §
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EPA has previcusly stated that annual reporting of NOx emissions using an cquation that
uses current production information, along with emission factors based or prior source tests, was
insufficient to assure compliance with an emission unit's annual NOx standard. Even when
presented with CEMs data which showed that actual NOx emissions for each of [ive years were
consistently well below the standard, EPA found that a large margin of compliance zlone was
insufficient to demonstrate that the NOx emissions would not change over the life of the permit.
See In the Matter of Fort James Camas Mill, Petition No. X-1999-1, at 17-18, (December 22,
2000).

Consistent with its findings in regard to the Fort James Camas Mill permit, EPA [inds in
this instance that the Distnct failled to demonstrate that a one-time calculation 1s representative of
angoing compliance with the applicable requirement, especially considerning the unprediclable
nature of the emissions and the unrcliability of the data used in the calculations. Therefore,
under the autherity of 40 C.F.R. § 70.6{a2H3Hi}(B), EPA i5 granting Petitioner's,request to object
to the Permit as the request pertaing to cooling tower monitenng for Distrct Reguiation 8-2-301.

As an altemative {0 mecling the emission limitation cited in Section 8-2-301, facililies
may cperate in accerdance with an exemption under Section 8-2- 1 {4, which states, “‘emissions
from cooling towers...are exempt from this Rule, provided best modert practiccs are used.” Asa
result, in lieu of adding periodic monitoring requirements adeguate 1o assure compliance with the
emission limit in Section §-2-301, the District may require the Statement of Basis 1o include an
applicabiity detenniration with respect to Seclion 8-2-114 and revise the Permit to reiiccl the
us¢ of best modem practices.

b. Regulation 6

BAAQMD SIP-approved Regulation 6 contains four particulate matier emissions
standards for which Petitioner objects to the absence of monitonng. The Thstrict’s decision for
¢ach standard is discussed separately below.

{1} Regulation 6-310

BAAQMD Regulation 6-310 limits the emissions from the cocling tower to 0.15 prains
per dry standard cubic foot. Appenidix G of the December 1, 2003 Siatement of Basis sets forth
the prounds for the Distnct’s decision that monitonng is not necessary to assure compliance with
this requirement. Specifically, Appendix G provides calculations for the particulate matler
emissions from the cooling tower and compares the expected emission rate to the regulatory
limit. [n calculating the emissions, the District used the PM-10 emission factor of 0.019 1b per
1000 pal circulating water from Table 13.4-1 of AP-42. The calculalions show that the
emnissions are expected to be approximately [80 times Jower than the emission limit. As aresult,
the District concluded that penodic monitoring i5 not necessary Lo assure comphance with the
standard.
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Petitioner alleges that these calculations do not adequately justify the District’s decision
because the AP-42 cmission factor used camries an E rating, which means that it is of poor
quality. As a result, Petiticner claims it is uniikely that the calculated emissions based on this
factor are representative of the actual cooling tower emissions.

Petitioner is comrect that the emission factor used by the District has an E rating.
However, EPA disagrees that this rating alone is sufTicient to conclude that the emission factor is
net representative of Lhe emissions from the cooling towers at the relinery. PM-10 emissions
from cocling towers are generaled when drifl droplets evaporate and leave fine particulate matter
formed by crystallization of dissolved solids. Parliculate matter emission estimates can be
obtained by multiplying the total liquid drifi factor by the total dissolved solids {TDS) fraclion in
the circulating water. The AP-42 emission factor used by the District is based on a drifl rate of
0.02% of the crrculating water flow and a TDS content of approximately 12,000 ppm. Witk
regard to both parameters, the Disinct indicated in the December 1, 2003 Statemnent of Basis that
the emission factor yielded a lngher estimate of the emissions than the actual drifl and TDS data
that was supplied by the refineries. Therefure, EPA believes that the District’s reliance on this
emission factor does not demonstrale a deficiency in the Permit.

EPA notes that the emission factor’s poor rating is due in part to the variability associated
wilh cooling tower drifl and TDS data. As discussed in the Statcment of Basis, the degree to
which the emissions may vary was taken inlo account when considering the ability of the
emission factor to demonslrate compliance with the emission limit. With respect to the drift,
EPA believes that the emissien factor is conservatively high compared 1o the 0,0005% daf rate
that cooling towers are capable of achicving. Where TDS arc concerned, AP-42 indicates thal
the dissolved seolids content may range from 380 ppm to 91,000 ppm. While the emission factor
represents a TDS concentration at the lower end of this spectrum, increases in the TDS conlent
do not signilicantly incrcase the grain loading due to the large exhaust air flaw rates exiting the
cooling towers. Even assuming that the TDS concentration reached 91,000 ppm, the calculated
emissions are still approximately 22 times lower than the regulatory limit.”

The District has provided sufficienl evidence to demonsirate that the cmissions will not
vary by a degree that would cause an exceedance of the standard. Given the representative air
[low and water circulation rates supplied by the refinery, compliance with the applicable
requirement 1s expected under conditions (i.., maximum TDS content) that represent a
rcasonable upper bound of the emissions. Therefore, EPA is denying Petitioner’s request Io
object to the Pennit as it pertains to periodic monilonng for Regulation 6-3190.

1 Althaugh EPA sttcd above in the discussion for Pegulation 8-2 that AP-42 emission faciors are gencrally
not recommended for use in delermining compliance with emission limits, there are exceptions. Data supplicd by the
relineries indicates that the AP-42 emission facler for PM-10 conservatively estimates the aciual cooling tower
erissions; a5 discussed furiher below, compliance with the Timit is expected under conditions that represent a
reasonable vpper bownd on the emissions,

Ez,—igain, this 15 sesoming o dnlt ke of 00295,
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{2) Regulation 6-31

BAAQMD Regulation 6-311 states that no person shall discharge particulate matter into
the atmosphere at a rate in excess of that specilied in Table 1 of the Rule for the corresponding
process weight rate. Assuming the process weight rate for the cooling tower remains at or shove
the maximum levei speeified in Table 1, the rule establishes a maximum emission rate of 40
Ib/hr. Unlike for Regutation G-310, the Distret provided no justification for its decision to not
require momnitofing to assure compliance with this limit.

Using the PM-10 emission factor cited by the District in its calculations for Regulalion 6-
310, EPA estimates the emissions from 5-29 to be in excess of 40 lb/hr. While the District stated
that the emission factor represents a more conservative estimate of the emissions than the actual
data provided by the relincries, it did not say how conservative the factor is. As a result, the
Disfrict’s monitoring decision i1s unsupporied by the record and EPA finds that the Permit fails to
meet the Part 70 standard that it contain penodic monitoring suflicient to yield rcliabls data that
are representative of the source’s compliance with ils terms. See 40 C.F.R. § 70.6(2)(3)(X1).
Therefore, EPA is granting Pehitioner’s request to object to the Permit. The Permit must include
peniodic monitoring adequate to assure compliance with BAAQMD Regulation 6-311. Ses 40
C.F.R. § 70.6(a)3)Xi)}{B).

{3) Regulation 6-305

BAAQMD Regulation 6-305 slates that, "a persan shall not emit particles fram any
operalion in sufficient number to cause annoyance to any other person.. This Section 6-305 shall
anly apply if such parlicies fall on real property other than that of the person responsible for the
emission.” Nuisance requirements such as this may be enforced by EPA and the District at any
time and there 15 no practical monitoring program that would enhance the ability of the permit to
assure compliance with the applicable requirement. Therefore, EPA is denying Petitioner's
request {o object Lo the Permit as 1t pertains to monitoring lor BAAQMD Regulation & 305,

{4)  Regulatron 6-301

BAAQMD Regulation 6-301 states that a person shall not emit from any source fora
pencd or peniods aggregating more than three mioutes in any hour, a visible emission which is as
dark or darker than No. 1| on the Ringelmann Chart. While the Statement of Basis docs nol
contain 2 justification for the Dhstrict’s decision that moniloring is not required for this standard,
the District stated Lhe follewing in response to public comments: “The District has prepared an
analysis based on the AP-42 factors for particulate, which are very conservative, and has indced
dctermined that ‘it is virtually impossible for cooling fowers to exceed visible or grain loading
limitations.” The calculations show thal the particulate grain loading is a hundredth or less than
the 0.15 gr/dscf standard duc to the large airflows. When the grain loading is sa low, visible
ermissions are not expected.” 2003 CRTC at 539. EPA finds the District’s assessment of the
visible emissiens to be reasonable and that Petitioner has not demanstrated otherwise. Therefore,
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EPA 15 denving Petitiopsr's mguest io objoot fo the Permi as i pertains to monitonng for
BAAQRID Pegulation 6-3G1.

4. Moniteong of Pressare Reliel Valves

Petioner alieges ihal the Permit saust include sdditional monitoring to assure Halall
pressure rehicf valves at the factity arc in compliance with the tequirerients of $iP-appeoved
Prsinicl Eegulation 823 (Epsodhc Releases from Pressurs Bolisf Valves), Petition at 38,

Repulation 5-28 requires that within 128 daye of te frst “release ovent™ at 3 cilly, the
fieiiity shall eqliip each pressuse relief device of thit source with a lamperproad teli-iale ndicaior
that will show thar a release has oceurred since the last tnspeciion. Regalation §-2% also mquirss
st 4 rolesse ovent Rons 2 pressare relief devive be repoded o the APCO on thie next working
day following the venting. Peldoaer siates that neither the regulalion nor the Permil inclsdes
any OO requirsments to ensume i the fHirst release event of & relief valve would ovir be
regonded, and that availabie tcli4ale indicators of anniber objective manitoring methiond shonld be
reggived for all pressnre reliofl valves ot the refinoey, regandless of 5 valee's release event statng,

Firsy, EPA beligves that e requivsnent that & Baility repor alt release ovents o he
District iz adequate 1o casore (hat ike firsi relcase evert would be recorded. EP A also noles ihat
bhre reelicsnry s sbsend fo the e V requirernant 0 corlify comphiance with all applicable
raguireraenis, including Sepolation 828, Secedf CFR. § 70AKS). Thas, EPA does nat huvs
a basis be defermine that the reporing reguirervent would not assure comphiance with the
applicable requizement at izsue.

Fuor ihe teasons stated abovee, BRA & denving the Petiion on g 13sue
5. Addttienal Maniloring Frobiems Identified by Petsioner
Poliioney cluims that seversd sowces with federaily enforeeable Bils snder BAAQMD
Eegulation 6 do not have monnorng sdequate to aseare compliznee. The sourees and tmits o

igsue are distossed separately below.

Suifur Sterage Pi {S-157) 7 BAAQMI Repulations 6301 and 6-
3G

BAAGQME Eeprlation § contains two partisulate seatlor emissions standasds for which
Puliiioner chicds io the sbsence of monitormg. Seecificatty, BAAQMD Begulation 6-361 Emiis
visiie emissians Io levs (han Ringelmane Moo | ard Regelalion 310 brogts Ve emsssions 0
0,18 gr. per deel. Atheugh Regulation 6 does not comtain penodw momiloong ceauirenss for
either of the standasds, the Distnct declinsd 10 impose menizoring aa this soures

The December 1, 2803 Siatcment of Bagis provides the Districi’s jusizficalion for not
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resuTIng Imonitoning.  Specifically, the Dnstrict stated, “Source 15 sapables of excesding visible
erdssions o gran leading standard only dering preceys upsel, Under such sircumisianees, ther
indicatore will alesd the operstor thet something 8 woong. ™ See Becomber 1, 2003 Siagtersent of
Basiz, n. 4, 2t 23_ I the saurce s ood capable of excseding the emission stzandards 21 Hmes other
than pmcess upseisz, # is reasonabls That the Disingt would sot regeire regularly seheduded
mopitoring during aarmed speratlons. However, 1f) 23 stated by the Uisirics, §157 is capable of
exceeding the emizeinn standards during process upsels, monitoring during those periods may be
necossary, While the Disteict glated 1hat indivatoe would aled the sperator that sensethisg iy
wrong in the évent 6f 2 process upact, the Distriet failed to desnosstrats bow the ndieatos or the
operator’s response wonld assurs compliasce with the appliicable houts.

EPA finds in this case {hat the Disinet's decision © nat quire monHonng is not
adequately supporied by the recod. Thesefbre, EPA s granting Petioner’s reguest is olyest to
the Permit 25 it portaing to monitoing for 5-157. The Bistrict mast re-open the Permit to inciude
peradic eamisnng that viclds reliable data that are repesseniative of the souree™s conplianes
with the permit or further explain in the $tatement of Bagis why monitonng is sot nesded.

b Lamne Sterry Tanks (S-179 and 5-175) 7 BAACGMD Regulabons &
3461, 0-31G, and 5311

BAAQMID Regulation § containg three standards for which Patstioney oigects o the
ahsency o monitonng. Repulation 6311 seiz 3 vanabis ermssion brst deposding on the process
waipht rate and ihe requitements of 6-301 and $-310 ste deseribed shove, Regulatian 6 does not
eaptain penodic mordenng regquiremens for any of the starsdands and the Distoied did noet impose
et toring 0n these soaroes,

Az n the previous cass Bor souce S-1357, the Blaterment of Basts stites that e District
did not reguire monitering o assure complisncs with Reputations 5-311 and 6-318 Socauss the
~sayrce iz capsble of exceeding visdde smisstons or gram ioading standard only dwmy process
npsel, Under such clireomstangss, other indicaiory with alert the opeeator that somaihing
wrang.” See December 1, 2003 Statement of Basis, . 4, 5t 23, The Statement of Basis is sifent
oa the Bilrict’s morstoring decision for Regelation &-111. Therefire, for the reasons statsd
ahove, BEFA v grenting Petitionas reguest to object o the Pormil as it poriaing to momniodag for
sameas §-174 znd §-173 10 assure complianse with Regulations 6-351, 6-310, and §-3]1. The
Phigtrict eaust peopen (he Pomnil w ingdede perodic monilorisg or further cxplain i the Statement
of Basis why menilodag 18 et nseded.

c Dicsef Backup Generators (3-240, 5-241 ) and 5-2423 ¢ BAAGMD
Regulations 6383 .1 and 06-318

HAADMD Reputation & contains two paritulets mattec emisswns standards for whach

Petiticaner abiecls io the absence of monitoring. The rogairement of Regulation 6.3 10 3y
describod above apd Repulation 6-303.1 Bmils visible ssmssions (0 Riagelmans No. 2
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Reguiatian & does nat contain perisdic menitoring requitcments for any of ke standards asd the
Disirict did not impose monitoning on these soueces,

As 3 prehminary matier, EPA noles thal opacity monitering is senéraily not socesary lor
Chaliforms sooress Gring on diese] fued, based on the consideration that sources in Califorsis
vsually combrust lowsse fur feed ™ Therefore, EPA is denying Pelittoner’s rguest to objes 1o the
Permst a3 it partaing & monsiormg for Regulation 8-383 1,

Vith regard to Regulation 6-319, the Becetiber 1, 26803 Staternent of Dasis sets 855 the
basis for the [Hatriet's decision that moniloring is not nocessary. Spegifeally, the DHsiries siates,
im0 moatoring (i8] reguinad baeause this sewes witl be used for emorgencies and relatifity
testing saly.” While it is tue Sut Condition 18748 states thess engines may only be aparsted to
mEtgAle SMErgency eonditions o for refiability related activities fact (o cxoned 190 hoursper
year prz engineh, this condition 5 noi federally enfrceable. Ahsent fedetalty enfbaesbls
resinctions on the howrs of oporafion, the District’s decision not 1o require moniforisg is mat
atdeguately supporied. Therefore, TPA 15 granting Petitioner’s requsst 10 obioot to e Paresit as
# perins 0 Regulation 6316 The Dstrict ssust reopen the Permai to add poriodis moniioring
¥ assute cornpliince with the applicable roquitement or further expiain in the stateent ofbasis
why It 15 not necessary.

d. FCCU Caralyst Regenersior (3-33 and Flaid Coker {S-6] 4
BAAQMD Regsuiatior §-3405

BAACOMED Regulation & containg one partivelate matisr emission standard for which
Petisioner ohjecis to the sbsencs of menitoring. Repuiation 6 does not contain perodic
reentorig reduisements for any of the standards and the Distrivt did nol imposs nonitoning o
these tourees.

BAADME Rapulation 6303 slalss that, "z person shall nol emit panicies from any
operation i slficiont mermbor W seuse sunoyents 10 suy other person, . This Soction £ 305 shg)
oaly &pply i such particiss fall en real propeity afber thas (hat of the person responsibie for thw
ermssian.” Petitionor has failed 1o establish that theee i3 any praclical menitoring program that
warsid enhanoe the shulity of the permit o assues eompliance wiib the applicabic reguiromens,
Thuestore, BEFA i denying Petitioner’s roguest fo object t the Permil 46 i1 pesdaing 18 monilonng
for BAAGMD Regutation 6-305.

e, Coke Transporl, Catalyst Unkading, Carbon Black Sterage, and
Lime Silo {5-8, 5318, 8-11, 2nd §- 173/ BAAGMD Reguintion 6-

3L

per CAPODALCARIVERA Regrom IX sgreoment. S92 Approvaf of Fitle ¥ Periodie Memiroring
Reezmmendadions, lure 34, 1992,
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BAAQMD Regulation 6 contains one particulale matter emission standard for which
Petitioncr objects to the absence of monitoring. Specifically, BAAQMD Regulation 6-311 sets a
vanable emission {imit depending on the process weight rate. Reguiation 6 does not contain
periodic monitoring requirements for any of the standards and the District did not impose
moniloring on these sources.

For ali lour emussion sources, the Permit requires monitoring with respect to Regulations
©-301 and 6-310 but not 6-31!. Given this apparent conflict and the failure of the Statement of
Basis to discuss the absence of monitoring, EPA inds that the District’s decision in this case is
not adequately supported by the record. Therefore, EPA is granting Petitioner’s request as il
pertains to monitoring for sources -8, S-10, 8-11, and §-12. The District must reopen the
Permit to include periodic monmitoning for Reguiation 6-311 that yields reliable data that are
representative of the source’s compliance with the permit or explain in the Statement of Basis
why monitoring is not necded.

H Miscellaneous Permit Deficiencies
1 Missing Federal Requirements for Flarcs (Subpart CC)

Petitioner states that the Distoct incorrectly determined that Valero flares are
categoncally exempt from 40 C.F R, § 63 Subpart CC (NESHAP for Petroleum Refineries).
Pehtioner further states that “CPA disagreed with the District’s claim that the (lares qualily for a
catcgoncal exemption from Subpart CC when used as an alternative ta the fuel gas system,” and
that the ¥Valero Permit and Statement of Basis contain incorrect applicability determinations for
flares S-18 and 5-19, and that there is not encugh information te determine applicability for
(lares S-16 and S-17. Petitioner states that for all (lares subject to Subpart CC, the Permil must
include all applicable requitements, including 40 C.F R. § 63 Subpant A, by reference from 40
CF.R. § 63 Subpart CC. Petitioner goes on to note that Petitioner has requested in past
comments thal the Distnct determine the potential applicability of a number of federal
regulations 1o the Valero flares, including 40 C.F.R. § 63 Subpart A, 40 C.F.R. § 63 Subpant CC,
and 40 C.F.K. § 60 Subpari A, but that the District did not do so. Petitioner notes that given a
lack of relevant information, Petitioner was unable {o make an independent evaluation of
applicability. Petitioner also alleges that EPA agreed wiih Petitioner that the District failed to
provide suflicient information for the applicabilily determinations for (lares S-16 and §-70 via
Attachment 2 of EPA’s October 8 comment letter. Finally, Petitioner states thal EPA musi
object to the Permit until the Distnct provides a sufficient analysis regarding the applicability of
these federal rules {o the Valero Nares, and until the Permit contains all applicable requiremenis.

a. 40 C.E.R. Part 80, Subpart A
EPA hnds that the applicability of 40 C.F.R. § 60 Subpar A is adequately addressed in

the December 16, 2004 Statement of Basis for Valero. See Statement of Basis at 18 (Dec. 16,
2004}. The Distnet has included a table on pape 18 of the December 16, 2004 Statement of Basis
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sndicaling applicallity of NSPS Subpant A te each of Valcro™s flares. Therefore, EPA is denying
the Petition on tiss issue.

b. 40 C.F.R. Part 63, Subparis A and CC

49 C FR. Part 63, Subpart CC contains the Maximum Achievable Cantmsi Technoicgy
("MACT} requirements for petraleum mifineries. Under Subpart €O, the owner or sperater of z
Grauge i mscellanesus process verd, as defined in § 63 641, must reduce emissions of Harardous
Alr Poliutants either by wsiag a flare 3t meels the requirements of section §3.11 or by usiag
anathker control devics to reduce emissions by 98% oz to a concentration of 20 ppmav. 40CF B,

§ 63.6436a)(1). If = fiare is used, a device capahie of delecting the presence of 3 pilot flame is
Tequired. 43 C.FR. § 63.6844(a){2].

The applicabiliy provisions of Subpart CC are sat forth (i soction 63640, "Applisability
anut desigmaiion ol alfocted source.” Seaion 63.640{a} provides that Svbhpan CC apphies o
petreleurs refining precess wnits and refated emissions points. The Applicabifity section further
provides ihat affected souroes subject to Subpart O inclade eraission points that am
“roaseenesus provess vests.” 0 CF R § 6364001}, The Applicability section also
provides that affected sovrees do not inchude woission poinis that are routed 1o a fuel gas system,
40 C. IR § 164000431 Gaseous streams routed 1o 5 fiel gas sysiem are specifically excluded
from the definiton of “miscellanecus process vent,” as are “episodic of RODFOING reivases such
3% Those associaled with: starfug, shutdown, mol fuictian, raimesance, depressunag, and catakyss
teensfer aperations.” 40 CF R § 61641

The District’s Statement of Basis indicales that flares §-18 and S-19 are net subject o
MACT Subpant CC pursuant to the exemption set forth in 40 C.F.R. § 63.640(d}5). See
December 16, 2004 Statement of Dasis at 18. In the BAAQMD February 15, 2005 Letter,
BAAQMD again assericd section 63.640(d)(5) as a basis for linding (hat the refinery’s flares are
not required io meet the slandards in Subpart CC. EPA conlnucs to believe that a detailed
analysis of the configuration of the Mlare and compressor is required to exempt a flare on the basis
that it is parl of the {uzl gas system.

BAAOQMIDY s February {5, 2003 letier alsn provides 3n altemative rationale that gascs
vented to the rolinery™s Marsy 208 not within the dedinition of "miscellantous process vents”
Fpefically, BAAGMD asserts that the fGares are not mizsilaneons procoss venly boomase thay
are used only to control Vepisadic snd nonowiine” relenses. Ag RAACQMD states:

At ull of the allected refinenes, process gas collected by the gas recovery system arg
routed to flares only pader two eicmmstances: (1) situations in which, due Lo process
upset of equiptent malfunctions, the gas pressure in the Mare header rises to a lovel that
breaks the water seal leading to the flares; or (2) situations in which, during process
stariups, shutdowa, maliunction, maintenance, depressuning [sic], and calalyst transfer
operations are, by definition, nol miscellanecus process vents, and are not subjeat 1o

Al
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Subpart CC

EPA ugrevs that a Bare used poly seder the fwe corcamsiances desetibed By the District
wasid not Be gubgsct (o Subgan OO because soeh Hares are not usel to control miscefanasus
rocess vents as that term s defined in § 63,641 Acconding to the BAACGMED February 15, 2005
Letier, BAAGMLU? intends {0 revise the Statement of Rasis to fimther explain itz malionale that
Subpart (O does sl ppply to the Bay Ares telinecy Nares, sad interds o sulick public camment
ON b5 raticuale,

Because the Permit aod the Satement of Basis for Valers's Daree 5- L% and 519 contain
toniadictony information with segard W the use of these Bares, BPA agrees with Fetinoper that
the: Stalement of Basis is lncking & safliofent araivals reganding the sppitabilidy o MACT CC 1w
these Rarez. Therefors, EPA (s granting ihe Potition on s ssue. BA AGMD mast reopen the
Pement t0 address applicabiiity in the Siatemen? of Basis, and, if recessary, o mciuds dee Tare
regricoments of MACT Subpan UL in s Pormit.

2 Basis for Teak Exemplions

Petitigner claims that the statement of basis and the Permnit lack adequrate infermalion
support the prepased exempt stafus for rumescus tanks idenstfied in Tzble B of the Perm.

Table HB of the Permit cantains a list of 43 envigdion sources that have apylicshbic
reguitements in Section 1Y of the Permst bt fhat werg detenmined by the Distnef 1o be cxempt
o PAADQMIT Repulation 2, which spewifies the regeioments for Authoritios to Constmet and
Pormitz fo Opersts. Rule § of the reguisfion comtains semeress exemptions that are Based or 9
vansty of physical and ciroumstantial grounds. EPA agrees with Positionss that the Permit itself
camtaing susi(ficient inforoution 1 doorming the hasis for e exnemgd status of the sauipment
with rospect to the exemptions i the rulc. Howaver, for most of the souress in Tabis TR,
Pet:zonar’s claim that the Satcmant of Basis lacks the Information is factusiy incorrent.
Patitioner i referred 1o pages 34-99 of the Statement of Basis that asesmpaniod the Parmit
wsoed by the District on Decembar 1, 2001, Nonethieless, EPA is granting Petitioners reguest on
& Bmited basis S lhe reasons sef forth below,

EPA's reguintions state Giat the pemitting suthorily must provide the Agengy with 2
stateenent of busis that seig forth e legal and fectoal basds for the penriz conditions, 80 C PR
4 #17(ag3; LEPA hasprovided gdance an the condent of as adequaie siateniemt of basiy in 2
letier dated December 26, 2001, fom Region ¥ 0 the State of Diuo™ and ina Notige of
Deficiency (NG issucd to the State of Teras.” These docoments desoribe severat key
eienwents of a statement of basiz. specfically neting ihat a slatement oF basis should address any

e Smaer i avmlable 2t higptteww g gondrgdpampprograms acila e S S mos sbpuide gt
TGT Fed. Reg. T32 {3ancsry 7.3082)
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foderal regulalory spplicabilily determinanions. The Region ¥ ietier siso necomunends the
mciusion of topical discussions on tssses mcluding but pot Hmited 0 3he basis for exempiions,
Furihet, i respotise to a petiton Tilod mregard o the tithe V povmit for the Los Medanos Enerpy
Ceantzr, EPA concluded thal a statement of bagis should document the decision-making that went
into the developmant of e litte ¥ perssdl and provide the permitting suthavity, the peblic, and
ERA with 2 reeond of the apphicability snel tochaica] Baves susrcindiag the semmee of the
permi. Juch a record ought to conialn a descriplion of the ctigin or basis for each permut
gandiion oy exemphon. See, Loy Medanos, st 16

A3 shated in Los Madangsz, the Bdlure of & pormsitting authority 1o mset the procedsrat
reqEarement {0 provide » statement of basis doos 6ol nevessatitly dernonstrate thae e tile ¥
permil is substantively Hewed. In reviewing & petilion I obisel 10 a Bitie V permit bocaus: ¢f an
ahteged fadore of the permsiting sthority to meet all proccdursl regniramends in isseiag the
permiit, EPA ceasiders whether the petitioner has demmonstrated that the permitting asthority's
fbure resulted 1o, or may buve vesuliad in, 4 deficiency in the content of the permit See CAA
§ G525 {objestion reguired i the pentineer demonstrates | | . that the permit i aot i
complianee with the reguirements of (s Act including the reguirements of the applicabls
[$PT"); s afve SO C R R § HeBio)(i1 Thus, whire the recond 8 5 whole suppols the lems
arl copdifians of the peemit, [laws in ihe statement of basis generally will aot result man
axjsehon. Seeog, Doe Ban, #3425, [n oontrast, wheve faws In the stfement of hasis reuited
i, or may Eave resuited 3, deficisncies n the e ¥ permit, EPA will ohjeci w the issuance of
the porml.

W ith yepand 10 the Valers Permat, e magority of the sources Usted in Table D as
identilied in lhe Decemmber 1, 2003 Statement of Basis along with 2 cilabon from Kegulation 2
descritring the hasis of (e sxempiion. For the ssuroes that falt wdidun this category, EPA Bads
that the pernit reeord supports the Distriet's detormenations for the exempt status of the
equignent. However, o reviewing the Dievember 19, 2084 Stateraent of Basts, EPA noisd that
hece of the sownes listesd in Table B of the Peomit are not inchadsd e e 2latersent of besis
with the cucresponding citations for the sxemptions.™ For thess sources, the faiture of the record
o sappoet e terms of tha Porret 18 adegoate gromneds for abijecting 10 the Pormit,. Thersfers,
EPA is graling Peiilionsr's request 10 object 1o the Permit with cespect te the Bsting of exempt
somrces in Table I but only as the request gerlaas Lo the three sourees idenb fied heroin,
Alihough EPA by ol aware of othsr erars, S Dastocl should review the eircamatances B all of
the sawrces in Tablc HB axd the comespoading 1able in e statement of basis ta further ensure
that the Foomit 5 secorats sred that the covond adeguately suppons the Persl, BPAals0
encourages the District fo add the oitalion for each exemption 1o Table BB a8 was dote i the
{oegocoFRidips, Chovron, end Shell permis

3 Putlic Pasticpalian

¥Camnace Table 1B ofibe Posmit with the Decersber b, 2001 stateruont of Basis for the LPG Taxck
Loading Rack, the TE-27#) Frosh Acid Tank, and the Cogercration Plant Eosling Tower,
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Petitioner argues that the District did not, in a tinely fashion, make readily avaitable to
the public, compliance information that is relevant to cvaluating whether a schedule of
compliance is necessary. Specifically, Petitioner asseris that it had to make several requests
under the California Public Records Act to oblain “relevant information conceming NOVs issucd
to the facility between 2001 and 2004” and the “2003 Annual Reporl and other compliance
information, which is not readily available.” Petitioner slates that it took three weeks [or the
Distnict to produce the information requested in Petitioner’s “2003 PRA request.” Petitioner
contends that it expended significant resources to obtain the data and received the data so late in
the process thal they could not be sufTiciently analyzed.

[n determining whether an objection is warranted for alleged flaws in the procedures
leading up fo permit issuance, such as Petitioner’s claims here that the District failed ta comply
with public participation requirements, EPA considers whelher the petitioner has demonstrated
thal the alleged laws resulted in, or may have resulted in, 2 deficiency in the permit’s content.
Jee CAA, Sectiont 505{b){2){objection required “if the pelilioner demonstrates ... that the permit
is not in compliance with the requirements of [the Acl], including the requirements of the
applicable [SIP].”} EPA’s title ¥ regulations specifically identify the failure of a permitting
authority to pracess a permit in accordance with procedures approved to meet the public
pariicipation provisions of 40 C.F.R. § 70.7(h) as grounds for an objection. 40 CF.R.

§ 70.8(c)(3)(ii1). District Regulations 2-6-412 and 2-6-419 implement the public paricipalion
requirements of 40 C.F.R. § 70.7(h). District Regulation 2-6-412, Public Participation, Major
Facility Review Permit [ssuance, approved by EPA as meeting the public participalion provisions
of 40 C.F.R. § 70.7(h), provides for notice and comment procedures thal the Distict must follow
when proposing to issue any major facility review permil. The public notice, which shall be
published 1 a major newspaper in the area where the facility is located, shall identify, inter afia,
infarmation regarding the operation lo be penmitlled, any proposed change in emissions, and a
Distnet source for further information. Distnict Regulation 2-6-419, Availability of Information,
requires the contents of the permit applications, compliance plans, emissions or compliance
monitoring reports, and compliance certification reporis to he available ta the public, except for
information entitled to confidential treatment.

Petitioner fails to demonstrate that the District did not process Lhe permit in accordance
with public participation requirements. The Distnict duly published a notice regarding the
proposed initial issuance of the permit. The notice, inter alia, referenced a contact for further
information. The permit application, conpliance plan, emissions or compliance monitoring
reports, and compliance cerification reports are available to the public through the District’s
Web site or in the Distnct’s files, which are open te the public during business hours. Pelitioner
admits that it ulumately oblained the compliance information it sought, albeit later than it
wished. Pctitioner fails to show that the perceived delay in receiving requested documents
resulied in, or may have resulted in, a deficiency in the Permit. Thercfore, EPA denies the
Pelilicn on this issue.
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IV TREATMENT, IN THE ALTERNATIVE, AS A PETITION TO REOPEN

As explained in the Procedural Background section of this Order, EPA received and
dismissed a prior petition (2003 OCE Petition™} from this Petitioner on a previous version of the
Permit al issue in this Petition. EPA’s responsc in this Onder to issues raised in this Petition that
were also included in the 2003 OCE Petition 2lso constitutes the Agency's response 1o the 2003
Petition. Furthermore, EPA considers the Petition validly submitted under CAA section
S05(b)2). However, if the Petition should be deemed to be invalid under that provision, EPA
also considers, in the altemative, the Petition and Order W be a Petition to Reopen the Permit and
a response to 2 Petition to Recpen the Permit, respectively.

v CONCLUSION

For Lhe reasons set forth above, and pursuant to section 505(b)(2) of the Clean Air Act, I
deny in part and grant in pan OCE’s Petition requesting that the Adminisirator object to the
Valero Permit. This decision is based on 2 thorough review of the drafl permit, the final Permit
issued December 16, 2004, and other documents pertaining to the issuance of the Permit.

MAR 1 5 2005

Date Steph
Acting Administrator
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF )
ONYX ENVIRONMENTAL SERVICES )
' ) ORDER RESPONDING TO

) PETITIONERS’ REQUEST THAT
Petition number V-2005-1 ) THE ADMINISTRATOR OBJECT
CAAPP No. 163121AAP ) TO ISSUANCE OF A STATE
Proposed by the Illinois ) OPERATING PERMIT
Environmental Protection Agency )

)

ORDER AMENDING PRIOR ORDER PARTIALLY DENYING AND
PARTIALLY GRANTING PETITION FOR OBJECTION TO PERMIT

EPA has become aware of a factual error in the February 1, 2006 Order Responding to
Petitioners’ Request that the Administrator Object to Issuance of a proposed State Operating
Permit for Onyx Environmental Services. To correct that error, I am amending the February 1,

2006 Order by striking out the section entitled “VI. Monitoring” and replacing it with the

language appearing below. As a result of the correction, I am hereby granting the petition on

that 1ssue.
The amended language for section VI is as follows:
VI. Monitoring

The Petitioners argue that the Administrator must object to the proposed

Onyx permit because it fails to include conditions that meet the legal requirements

for monitoring. The Petitioners cite condition 7.1.8.b.11. on page 56 of the
proposed Onyx permit, which provides that Onyx must install, calibrate, maintain,
and operate Particulate Matter Continuous Emission Monitors (PM CEMs) to
demonstrate compliance. Petitioners note that the next clause provides that the
permittee need not comply with the requirement to “install, calibrate, maintain,
and operate the PM CEMs until such time that U.S. EPA promulgates all
performance specifications and operational requirements for PM CEMs.”
Petitioners argue that there are no PM monitoring requirements established in the
permit without the obligation to install and operate the PM CEMs, which is
contingent on future U.S. EPA action. Petition at 18.

U.S. EPA promulgated the performance specification for PM CEMs
(Performance Standard 11) on January 12, 2004. However, U.S. EPA has not yet
promulgated the operational requirements for PM CEMs. Accordingly, the
requirement to install and operate PM CEMs does not currently apply to Onyx,
although the permit properly requires PM CEMs once U.S. EPA promulgates
such operational requirements. However, subpart EEE contains other
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requirements intended to help assure compliance with the PM limits, including a
requirement for bag leak detection monitoring.® The Onyx facility is equipped
with baghouses, and therefore Onyx is required to operate and maintain a system
to detect leaks from the baghouses, but the permit currently lacks provisions
requiring a leak detection system. Accordingly, the lack of a currently applicable
requirement to operate and maintain PM CEMs does not make the permit
deficient under 40 C.F.R. 70.6(a)(3)(i)(B), but Petitioners are correct that the
permit lacks monitoring required under other provisions of 40 C.F.R. §70.6, and
therefore | am granting the petition on this issue and directing IEPA to revise the
permit to incorporate all PM monitoring required for the facility under subpart
EEE, including a leak detection systcm.'r

[ am not revising the Order issued February 1 in any other way and its provisions, other
than section VI, remain undisturbed and in effect.

AUG -9 2006
Dated:

Stephen L. J ohnson
Administrator

6

See Final Technical Support Document for HWC MACT Standards, Vol. IV: Compliance with
the HWC MACT Standards (July 1999).

7

Subpart EEE has been amended since the permit was proposed by IEPA, although the
requirement for bag leak detection applied to the Onyx facility at the time the permit was proposed. In re-
proposing the permit, TEPA should ensure that the permit properly reflects all of the current MACT
requirements
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MEMORANDUM

SUBJECT: Implementation Guidance on Annual Compljance Certification Reporting and Statement
of Basis Requirements for Title V Op€rating Permits

() _

TO: Regional Air Division Directors, Regions 1-10

FROM: Stephen D. Pa
Director

This memorandum and attachments provide guidance on satisfying the Clean Air Act title V annual
compliance certification reporting and statement of basis requirements. It addresses two outstanding
recommendations made by the Office of Inspector General (OIG) in the report titled, “Substantial
Changes Needed in Implementation and Oversight of Title V Permits if Program Goals are to be Fully
Realized,” (OIG Report No. 2005-P-00010):

Recommendation 2-1: Develop and issue guidance or rulemaking on annual compliance
certification content, which requires responsible officials to certify compliance with all
applicable terms and conditions of the permit, as appropriate.

Recommendation 2-3: Develop nationwide guidance on the contents of the statement of basis
which includes discussions of monitoring, operational requirements, regulatory applicability
determinations, explanation of any conditions from previously issued permits that are not being
transferred to the title V permit, discussion of streamlining requirements, and other factual
information, where advisable, including a list of prior title V permits issued to the same
applicant at the plant, attainment status, and construction, permitting, and compliance history of
the plant.

In a February 8, 2013, memorandum to the OIG, the EPA stated its intent to address these two
recommendations, as well as similar recommendations from the Clean Air Act Advisory Committee’s
Title V Task Force (see “Final Report to the Clean Air Act Advisory Committee: Title V
Implementation Experience,” April 2006).

The attachments below provide non-binding guidance that responds to OIG recommendations regarding
annual compliance certification and statement of basis. The attachments highlight existing statutory and
regulatory requirements and guidance issued by the EPA, and state and local permitting authorities. In
addition, the attachments highlight key components of the applicable legal requirements and
clarifications responsive to certain OIG recommendations. As you are aware, this information was
developed in collaboration with EPA regional offices. Note that state and local permitting authorities
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also provide guidance on title V requirements; the EPA encourages sources to consult with their state
and local permitting authorities to obtain additional information or to obtain specific guidance.

If you have any questions, please contact Juan Santiago, Associate Director, Air Quality Policy
Division/OAQPS, at (919) 541-1084, santiago.juan@epa.gov.

Attachments


mailto:santiago.juan@epa.gov

Disclaimer

These documents explain the requirements of the EPA regulations, describes the EPA policies, and
recommends procedures for sources and permitting authorities to use to ensure that the annual
compliance certification and the statement of basis are consistent with applicable regulations. These
documents are not a rule or regulation, and the guidance they contain may not apply to a particular
situation based upon the individual facts and circumstances. The guidance does not change or substitute
for any law, regulation, or any other legally binding requirement and is not legally enforceable. The use
of non-mandatory language such as “guidance,” “recommend,” “may,” “should,” and “can,” is
intended to describe the EPA policies and recommendations. Mandatory terminology such as “must”
and “required” is intended to describe controlling requirements under the terms of the Clean Air Act
and the EPA regulations, but the documents do not establish legally binding requirements in and of

themselves.



Attachment 1

Implementation Guidance on Annual Compliance Certification Requirements Under the
Clean Air Act Title V Operating Permits Program

I Overview of Title V and Annual Compliance Certification Requirements

Title V of the Clean Air Act (CAA or Act) establishes an operating permits program for major
sources of air pollutants, as well as other sources. CAA sections 501-507; 42 U.S.C. Sections
7661-7661f. A detailed history and description of title V of the CAA is available in the preamble
discussions of both the proposed and final original regulations implementing title V — the first
promulgation of 40 CFR Part 70. See 57 FR 32250 (July 21, 1992) (Final Rule); 56 FR 21712
(May 10, 1991) (Proposed Rule). The EPA recently provided further information regarding
compliance certification history in a proposed rulemaking titled, “Amendments to Compliance
Certification Content Requirements for State and Federal Operating Permits Programs,”
published on March 29, 2013. 78 FR 19164. Under title V, states are required to develop and
implement title V permitting programs in conformance with program requirements promulgated
by the EPA in 40 CFR Part 70. Title V requires that every major stationary source (and certain
other sources) apply for and operate pursuant to an operating permit. CAA section 502(a) and
503. The operating permit must contain conditions that assure compliance with all of the

sources’ applicable requirements under the CAA. CAA section 504(a). Title V also states, among
other requirements, that sources certify compliance with the applicable requirements of their
permits no less frequently than annually (CAA section 503(b)(2)), provides authority to the EPA
to prescribe procedures for determining compliance and for monitoring and analysis of pollutants
regulated under the CAA (CAA section 504(b)), and requires each permit to “set forth
inspection, entry, monitoring, compliance certification, and reporting requirements to assure
compliance with the permit terms and conditions.” (CAA section 504(c).)

This guidance document focuses on the annual compliance certification, which applies to the
terms and conditions of issued operating permits. CAA section 503(b)(2) states that the EPA’s
regulations implementing title V “shall further require the permittee to periodically (but no less
frequently than annually) certify that the facility is in compliance with any applicable
requirements of the permit, and to promptly report any deviations from permit requirements to
the permitting authority.” CAA section 504(c) states that each title V permit issued “shall set
forth inspection, entry, monitoring, compliance certification, and reporting requirements to
assure compliance with the permit terms and conditions. . . Any report required to be submitted
by a permit issued to a corporation under this subchapter shall be signed by a responsible
corporate official, who shall certify its accuracy.” Additional requirements of compliance
certification are described in section 114(a)(3) of the CAA as follows:

The Administrator shall in the case of any person which is the owner or operator
of a major stationary source, and may, in the case of any other person, require
enhanced monitoring and submission of compliance certifications. Compliance
certifications shall include (A) identification of the applicable requirement that is
the basis of the certification, (B) the method used for determining the compliance



status of the source, (C) the compliance status, (D) whether compliance is
continuous or intermittent, (E) such other facts as the Administrator may require.
Compliance certifications and monitoring data shall be subject to subsection (c) of
this section [availability of information to the public].

CAA section 114(a)(3), 42 U.S.C. section 7414(a)(3). The EPA promulgated regulations
implementing these provisions for title V operating permits purposes. Key regulatory provisions
regarding compliance certifications are found in 40 CFR section 70.6(c), “Compliance
requirements.”

II. Overview of Annual Compliance Certification Requirements

The EPA’s regulations at 40 CFR section 70.6(c) describe the required elements of annual
compliance certifications. Specifically, 40 CFR section 70.6(c)(5)(1ii)-(iv) provides that all
permits must include the following annual compliance certification requirements:

(ii1) A requirement that the compliance certification include all of the following
(provided that the identification of applicable information may cross-reference the
permit or previous reports, as applicable):

(A) The identification of each term or condition of the permit that is the basis of
the certification;

(B) The identification of the method(s) or other means used by the owner or
operator for determining the compliance status with each term and condition
during the certification period. Such methods and other means shall include, at a
minimum, the methods and means required under paragraph (a)(3) of this section;

(C) The status of compliance with the terms and conditions of the permit for the
period covered by the certification, including whether compliance during the
period was continuous or intermittent. The certification shall be based on the
method or means designated in paragraph (¢)(5)(iii)(B) of this section. The
certification shall identify each deviation and take it into account in the
compliance certification. The certification shall also identify as possible
exceptions to compliance any periods during which compliance is required and in
which an excursion or exceedance as defined under part 64 of this chapter
occurred; and

(D) Such other facts as the permitting authority may require to determine the
compliance status of the source.

(iv) A requirement that all compliance certifications be submitted to the
Administrator as well as to the permitting authority.

(6) Such other provisions as the permitting authority may require.



Further information surrounding compliance certification is described in the regulatory provision
addressing the criteria for a permit application, 40 CFR section 70.5(d). There have been
revisions to Part 70 since its original promulgation in 1992,

One rulemaking action relevant to compliance certifications was in response to an October 29,
1999, remand from the United States Court of Appeals for the District of Columbia Circuit in
Natural Resources Defense Council (NRDC) v. EPA, 194 F.3d 130 (D.C. Cir. 1999). In that case,
the Court upheld a portion of the EPA’s compliance assurance monitoring rule, but remanded
back to the EPA the need to ensure 40 CFR sections 70.6(c)(5)(1ii) and 71.6(c)(5)(iii) were
consistent with language in CAA section 114(a)(3) which states that compliance certifications
shall include, among other requirements, “ ‘whether compliance is continuous or intermittent.” ”
NRDC at 135 (internal citations omitted). Accordingly, the EPA proposed to add appropriate
language to paragraph (¢)(5)(iii)(C) of both 40 CFR sections 70.6 and 71.6. However, the final
rule on June 27, 2003 (68 FR 38518) inadvertently deleted an existing sentence from the
regulations (which was not related to the addition which resulted from the D.C. Circuit decision).
The OIG Report referenced this issue and in response to the OIG, as agreed, the EPA has
proposed to restore the inadvertently deleted sentence back into the rule. See, e.g., 78 FR 19164
(March 29, 2013). This proposed rule would reinstate the inadvertently removed sentence —
which, consistent with the Credible Evidence rule, requires owners and operators of sources to
“identify any other material information that must be included in the certification to comply with
section 113(c)(2) of the Act, which prohibits knowingly making a false certification or omitting
material information” — in its original place before the semicolon at the end of 40 CFR sections
70.6(c)(5)(11i}(B) and 71.6(c)(5)(iii)(B). The EPA is still reviewing comments received on this
proposal; however, today’s guidance document is based on statutory and long-standing
regulatory requirements regarding compliance certifications, obligations for “reasonable inquiry’
and consideration of credible evidence, many of which were also relied upon in the EPA’s
proposal.
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III. Implementation of the Annual Compliance Certification Requirements

The statutory and regulatory provisions regarding compliance certification provide direction to
sources and permitting authorities regarding implementation of these provisions. Nonetheless,
questions arise periodically and, as a general matter, responding to those questions typically
occurs on a case-by-case basis, consistent with the statutory and regulatory requirements, as well
as applicable state or local regulations. Questions may be posed to authorized permitting
authorities, EPA Regional Offices, or EPA Headquarters offices. As a general matter, where
formal responses are provided by EPA, such responses may be searched and viewed on various
websites. These include, among others:

o http://www.epa.gov/itn/oarpg/tSpgm. html

e Environmental Appeals Board (EAB) decisions on PSD permitting
http://yosemite.epa.gov/ioa/EAB_Web_Docket.nsf/PSD+Permit+Appeals+(CAA)? OpenView
Environmental Appeals Board (EAB) decisions on title V permitting
http://yosemite.epa.gov/oa/EAB Web Docket.nsf/Title+V+Permit+Appeals? OpenView


http://yosemite
http://yosemite.epa.gov/oa/EAB_Web_Docket.nsj!PSD+Permit+Appeals+(CAA)?OpenView
http://www.epa.gov/ttn/oarpg/t5pgm.html

e The EPA’s online searchable database of many PSD and title V guidance documents
issued by EPA headquarters offices and EPA Regions (operated by Region 7)
http://www.epa.gov/region07/air/policy/search. htm.

e The EPA’s online searchable database of CAA title V petitions and issued orders
(operated by Region 7) http://www.epa.gov/region7/air/title5/petitiondb/petitiondb. htm."

A review of these databases indicates that there are a number of issues that arise with some
regularity and those general questions and responses are addressed below. In addition, the EPA
notes that state and local permitting authorities are also a source of guidance on compliance
certification form, instructions, and content. In some circumstances, state and local permitting
authorities may require additional content for the annual compliance certification. See, e.g., 40
CFR sections 70.6(c)(5)(iii)(D) and (c)(6). As a result, sources should review such requirements
prior to completing the annual compliance certification.

A. Level of Specificity in Describing the Permit Term or Condition

The CAA and the EPA’s regulations require that the annual compliance certification identify the
terms and conditions that are the subject of the certification. As a general matter, specificity
ensures that the responsible official has in fact reviewed each term and condition, as well as
considered all appropriate information as part of the certification.? This does not mean, however,
that each and every permit term and condition needs to be spelled out in its entirety in the annual
compliance certification or that the certification needs to resemble a checklist of each permit
term and condition. While some sources (and states) use what is informally referred to as a “long
form” for certifications (where each term or condition is typically individually identified), such
forms are not expressly required by either the CAA or the EPA’s regulations, even though it may
be advisable to use such a form.

The certification should include sufficient specificity and must identify the terms and conditions
that are being covered by the certification. 40 CFR section 70.6(c)(5)(iii)(A)-(D). As a “best
practice,” sources may include additional information where there are unique or complex permit
conditions such that “compliance” with a particular term and condition is predicated on several
elements. In that case, additional information in the annual compliance certification may be
advisable to explain how compliance with a particular condition was determined and, thus, the
basis for the certification of compliance.

Consistent with the EPA’s regulations, the annual compliance certification must include “[t]he
identification of the method(s) or other means used by the owner or operator for determining the
compliance status with each term and condition during the certification period.” 40 CFR section
70.6(c)(5)(ii1)(B). For example, there may be situations where certification is based on electronic

! The EPA’s practice is to publish a notice in the Federal Register announcing that a petition order was signed. Once
signed, the EPA’s practice is to place a copy of that final order on the title V petition order database, which is
searchable online.

2 The EPA’s regulations require that a “responsible official” sign the compliance certification. The term “responsible
official” is defined in 40 CFR section 70.2.
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data from continuous emissions monitoring devices, which may result in a fairly straightforward
annual compliance certification. Alternatively, there may be situations where compliance during
the reporting period was determined through parametric monitoring, which requires the source to
consider various data and perform a mathematical calculation, to determine the compliance
status. In that latter situation when various data from parametric monitoring are combined via
calculation, the annual compliance certification may contain more detail regarding that term or
condition which relies on parametric monitoring in the permit.’

Regardless of the level of specificity provided for the particular terms and conditions in the
annual certification itself, the minimum regulatory requirements include “[t]he identification of
each term or condition of the permit that is the basis of the certification.” 40 CFR Section
70.6(c)(5)(ii)(A). As noted above, there may be different ways to meet this requirement. For
example, when referencing a permit term or condition in the certification, if the permit
incorporates by reference a citation without explaining the particular term or condition, the
source may choase to provide additional clarity in the compliance certification to support the
certification. Another situation where additional specificity may be advisable is where a source
has an alternative operating scenario where the source may be best served by providing
additional compliance related information in support of the certification. As another example, the
part 71 federal operating permits program administered by the EPA includes a form, and
instructions, for sources to use for their annual compliance certifications. Annual Compliance
Certification (A-COMP), EPA Form 5900-04, at page 4, available at:
http://www.epa.gov/airquality/permits/pdfs/a-comp.pdf. This form is not expressly required for
non-EPA permitting authorities; however, this form and the instructions provide feedback
regarding what to include in an annual compliance certification.

Importantly, permitting authorities have additional compliance certification requirements and/or
recommendations that sources should consult before finalizing a compliance certification in
order to ensure compliance with the applicable requirements. See, e.g., 40 CFR section
70.6(c)(6).

B. Form of the Certification

As a general matter, there is no requirement in the Act or in Part 70 that a source use a specific
form for the compliance certification (although some states have adopted specific forms and
instructions). The most relevant consideration in certifications is not the form, but the content
and clarity of the terms and conditions with which the compliance status is being certified. Some
state permitting authorities have developed template forms and instructions to assist sources in
ensuring compliance with applicable requirements. The EPA has not provided such templates,
except as noted above where a form is provided for the EPA’s part 71 permit program. While
templates are not required by the statute or the regulations, they can be useful tools (e.g., to
facilitate electronic reporting and consistency) so long as sources consider whether the form
adequately covers their permitting and certification situation, and the sources are able to make
adjustments where appropriate to ensure compliance. The type of form used should be

? The CAA and the EPA’s regulations require other more frequent compliance reports in addition to the annual
compliance certification. In some circumstances, it may be helpful for a source to reference another compliance
report in the annual compliance certification, as appropriate.



considered in light of the regulatory requirement to certify compliance with the specific terms
and conditions of the permit. 40 CFR section 70.6(c)(5)(iii)(C). Additionally, as was noted
earlier, because approved state and local areas may require additional elements in the annual
compliance certifications, sources should confirm that their form is consistent with applicable
state and local permitting requirements.

C. Certification Language

The EPA’s regulations at 40 CFR section 70.5(d) require that the annual compliance certification
include the following language: “Based on information and belief formed after reasonable
inquiry, I certify that the statements and information in this certification are true, accurate, and
complete.” (Emphasis added.) While the EPA appreciates that each permit includes specific
monitoring requirements, additional data may be available that indicate compliance (or
noncompliance). The EPA recently proposed to provide additional clarity on this issue by
proposing to restore a sentence to 40 CFR section 70.6(c)(5)(iii)(B) that had been inadvertently
deleted, as discussed above.

IV.  Discussion of Compliance Certification Content in Clean Air Act Advisory
Committee Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, stated its intent to address the OIG’s
recommendation concerning the annual compliance certification, as well as similar
recommendations from the Clean Air Act Advisory Committee’s Title V Task Force.* While this
guidance document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 4.7 of the Task Force Report discusses compliance certification forms. This section
includes, among other items, comments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. Of the five recommendations included in this
section of the Report, three were unanimously supported by the Task Force members
(Recommendations 3, 4, and 5). Task Force Final Report at 119-120. EPA’s discussion above
regarding the level of specificity and the form of the annual compliance certification generally
addresses the two recommendations for which there was not consensus within the Task Force
(Recommendations 1 and 2). )

The five recommendations, directly quoted from the Task Force Report, are as follows:

4 In April 2006, the Title V Task Force finalized a document titled, “Final Report to the Clean Air Act Advisory
Committee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments. Included in the report are a number of recommendations, including some specific recommendations
regarding compliance certifications that are consistent with existing regulations and information provided in this
guidance document.



Recommendation #1. Most of the Task Force endorsed an approach akin to the “short
form” certification, believing that a line-by-line listing of permit requirements is not
required and imposes burdens without additional compliance benefit. Under this
approach, the compliance certification form would include a statement that the source
was in continuous compliance with permit terms and conditions with the exception of
noted deviations and periods of intermittent compliance. Although the permittee
would cross-reference the permit for methods of compliance, in situations where the
permit specifies a particular monitoring method but the permittee is relying on
different monitoring, testing or other evidence to support its certification of
compliance, that reliance should be specifically identified in the certification and
briefly explained. An example of such a case would be where the permit requires
continuous temperature records to verify compliance with a minimum temperature
requirement. If the chart recorder data was not recorded for one hour during the
reporting period because it ran out of ink, and the source relies on the facts that the
data before and after the hour shows temperature above the requirement minimum
and that the alarm system which sounds if temperature falls below setpoint was
functioning and did not alarm during the hour, these two items would be noted as the
data upon which the source relies for certifying continuous compliance with the
minimum temperature requirement.

Recommendation #2. Others on the Task Force believed that more detail than is
included in the short form is needed in the compliance certification to assure source
accountability and the enforce-ability of the certification. These members viewed at
least one of the following options as acceptable (some members accepting any, while
others accepting only one or two):

1. The use of a form that allows sources to use some cross-referencing to iden-
tify the permit term or condition to which compliance was certified. Cross-
referencing would only be allowed where the permit itself clearly numbers
or letters each specific permit term or condition, clearly identifies required
monitoring, and does not itself include cross-referencing beyond detailed
citations to publicly accessible regulations. The compliance certification
could then cite to the number of a permit condition, or possibly the numbers
for a group of conditions, and note the compliance status for that permit
condition and the method used for determining compliance. In the case of
permit conditions that are not specifically numbered or lettered, the form
would use text to identify the requirement for which the permittee is
certifying.

2. Use of the long form.

3.  Use of the permit itself as the compliance certification form with spaces in-
cluded to identify whether compliance with each condition was continuous
or intermittent and information regarding deviations attached.

Recommendation # 3. Where the permit specifies a particular monitoring or
compliance method and the source is relying on other information, that information
should be separately specified on the certification form.



Recommendation # 4. Where a permit term does not impose an affirmative obligation
on the source, the form should not require a compliance certification; e.g., where the
permit states that it does not convey property rights or that the permitting authority is
to undertake some activity such as provide public notice of a revision.

Recommendation # 5. All forms should provide space for the permittee to provide
additional explanation regarding its compliance status and any deviations identified
during the reporting period.

Task Force Final Report at 118-120.° With regard to these recommendations, the EPA offers
several observations. First, there is nothing in the CAA or Part 70 that prohibits
Recommendation 3, 4, and 5, which had unanimous support from the Task Force. See 40 CFR
section 70.6(c)(5)(iii)-(iv). Second, with regard to Recommendations 3 and 5, these should be
considered “best practices” to ensure that the annual certification provides adequate information.
Third, Recommendations 1 and 2 outline different ideas surrounding the level of specificity and
the form of the annual compliance certification. This guidance document does address those
issues and recommends activities consistent with the regulatory requirements while also
providing some flexibility on the level of specificity depending on the complexity of the permit
conditions being certified.

5 With regard ta the first recommendation, the EPA observes that the example provided in the Task Force Report
identifies a scenario in which additional narrative on the annual compliance certification form would be useful to
explain the determination that the sources was (or was not) in compliance with a permit term or condition.



Attachment 2

Implementation Guidance on Statement of Basis Requirements Under the Clean Air Act
Title V Operating Permits Program

I Overview of Legal Requirements for Statement of Basis

Section 502 of the CAA addresses title V pE:rmit programs generally. Among other required
elements of the EPA’s rules implementing title V, Congress stated that the regulations shall
include:

Adequate, streamlined, and reasonable procedures for expeditiously determining
when applications are complete, for processing such applications, for public
notice, including offering an opportunity for public comment and a hearing, and
for expeditious review of permit actions, including applications, renewals, or
revisions....

CAA section 502(b)(6). The EPA’s regulations implementing title V require that a permitting
authority provide “a statement that sets forth the legal and factual basis for the draft permit
conditions (including references to the applicable statutory or regulatory provisions). The
permitting authority shall send this statement to the EPA and to any other person who requests
it.” 40 CFR section 70.7(a)(5). As will be discussed below, among other purposes, the statement
of basis is intended to support the requirements of CAA section 502(b)(6) by providing
information to allow for “expeditious” evaluation of the permit terms and conditions, and by
providing information that supports public participation in the permitting process, considering
other information in the record.

Since the EPA promulgated its Part 70 regulations, the EPA has provided additional guidance
and information surrounding the statement of basis. This information is available on EPA’s
searchable online database of Title V guidance
(http://www.epa.gov/region07/air/policy/search.him). A search of that database reveals
numerous documents dating back to 1996 that provide feedback regarding the content of the
statement of basis.! Because the specific content of the statement of basis depends in part on the
terms and conditions of the individual permit at issue, the EPA’s regulations are intended to
provide flexibility to the state and local permitting authorities regarding content of the statement
of basis. The statement of basis is required to contain, as the regulation states, sufficient
information to explain the “legal and factual basis for the draft permit conditions.” 40 CFR
section 70.7(a)(5).

1I. Guidance on the Content of Statement of Basis
Since promulgation of the Part 70 regulations, the EPA has provided guidance on recommended

contents of the statement of basis. Taken as a whole, various title V petition orders and other
documents, particularly those cited in those orders, provide a good roadmap as to what should be

I See, e.g., Region 10 Questions & Answers No. 2: Title V Permit Development (March 19, 1996) (available online
at http.//www.epa.gov/region07/air/title5/t Smemos/r10qga2.pdy).
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included in a statement of basis on a permit-by-permit basis, considering, among other factors,
the technical complexity of a permit, history of the facility, and the number of new provisions
being added at the title V permitting stage. This guidance document identifies a few such
documents for example purposes and provides references for locating such materials on the
Internet.

The EPA provided an overview of this guidance in a 2006 title V petition order. In the Matter of
Onyx Environmental Services, Order on Petition No. V-2005-1 (February 1, 2006) (Onyx Order)
at 13-14. In the Onyx Order, in the context of a general overview statement on the statement of
basis, the EPA explained,

A statement of basis must describe the origin or basis of each permit condition or
exemption. However, it is more than just a short form of the permit. It should
highlight elements that U.S. EPA and the public would find important to review.
Rather than restating the permit, it should list anything that deviates from simply a
straight recitation of applicable requirements. The statement of basis should
highlight items such as the permit shield, streamlined conditions, or any
monitoring that is required under 40 C.F.R. § 70.6(a)(3)(1)(B). Thus, it should
include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and U.S. EPA a
record of the applicability and technical issues surrounding the issuance of the
permit. (Footnotes omitted.) See, e.g., In Re Port Hudson Operations, Georgia
Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) (“Georgia Pacific”);
In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at
pages 24-25 (July 31, 2002) (“Doe Run"), In Re Fort James Camas Mill, Petition
No. X-1999-1, at page 8 (December 22, 2000) (“Ft. James™).

Onyx Order at 13-14. In the Onyx Order, there is a reference to a February 19, 1999, letter that
identified elements which, if applicable, should be included in the statement of basis. In that
letter to Mr. David Dixon, Chair of the California Air Pollution Control Officers Association
(CAPCOA) Title V Subcommittee, the EPA Region 9 Air Division provided a list of air quality
factors to serve as guidance to California permitting authorities that should be considered when
developing a statement of basis for purposes of EPA Region 9’s review. Specifically, this letter
identified the following elements which, if applicable, should be included in the statement of
basis:

¢ additions of permitted equipment which were not included in the application,
identification of any applicable requirements for insignificant activities or State-
registered portable equipment that have not previously been identified at the Title
V facility,

outdated SIP requirement streamlining demonstrations,

multiple applicable requirements streamlining demonstrations,

permit shields,

alternative operating scenarios,

compliance schedules,

CAM requirements,



e plant wide allowable emission limits (PAL) or other voluntary limits,
any district permits to operate or authority to construct permits,

e periodic monitoring decisions, where the decisions deviate from already agreed-
upon levels. These decisions could be part of the permit package or could reside
in a publicly available document. (Parenthetical omitted)

Enclosure to February 19, 1999, letter from Region 9 to Mr. David Dixon.

In 2001, in a letter from the EPA to the Ohio Environmental Protection Agency, which is also
cited to in the Onyx Order, the EPA explained that:

The [statement of basis] should also include factual information that is important
for the public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at the
plant site, if any. In some cases it may be important to include the
rationale for determining that sources are support facilities.

2. Attainment status.

3. Construction and permitting history of the source.

4. Compliance history including inspections, any violations noticed, a
listing of consent decrees into which the permittee has entered and
corrective action(s) taken to address noncompliance.

in the context of finding deficiencies with the State of Texas operating permits program, the EPA
explained that, “a statement of basis should include, but is not limited to, a description of the
facility, a discussion of any operational flexibility that will be utilized at the facility, the basis for
applying the permit shield, any federal regulatory applicability determinations, and the rationale
for the monitoring methods selected.” 67 FR 732, 735

(January 7, 2002).

The EPA has also addressed statement of basis contents in additional title V petition orders
(available in an online searchable database at
htip.//www.epa.gov/region7/air/titleS/petitiondb/petitiondb. htm). In some cases, title V petition
orders provide information even where a statement of basis is not directly at issue. For example,
the EPA has interpreted 40 CFR section 70.7(a)(5) to require that the rationale for selected
monitoring methods be clear and documented in the permit record. In the Matter of CITGO
Refining and Chemicals Company LP (CITGO), Order on Petition No. VI-2007-01 (May 28,
2009) at 7; see also In the Matter of Fort James Camas Mill (Fort James), Order on Petition No.
X-1999-1 (December 22, 2000) at page 8. This type of information could be included in the
statement of basis. The EPA observes that where such information is included in the statement of
basis, this can facilitate a better understanding of the rationale for monitoring. Such information
could also be included in other parts of the permit record. In addition, it is particularly helpful
when the statement of basis identifies key issues that the permitting authority anticipates would
be a priority for EPA or public review (for example, if such issues represent new conditions or
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interpretations of applicable requirements that are not explicit on their face). See, e.g., In the
Matter of Consolidated Edison Co. Of NY, Inc. Ravenswood Steam Plant, Order on Petition No.
I1-2001-08 (Sept. 30, 2003) at page 11; In the Matter of Port Hudson Operation Georgia Pacific,
Order on Petition No. 6-03-01 (May 9, 2003) at pages 37-40; In the Matter of Doe Run Company
Buick Mill and Mine (Doe Run), Order on Petition No. VII-1999-001 (July 31, 2002) at pages
24-26; In the Matter of Los Medanos Energy Center (Order on Petition) (May 24, 2004) at pages
14-17.

Each of the various documents referenced above provide generalized recommendations for
developing an adequate statement of basis rather than “hard and fast” rules on what to include.
Taken as a whole, they provide a good roadmap as to what should be included in a statement of
basis on a permit-by-permit basis, considering, among other factors, the technical complexity of
the permit, history of the facility, and the number of new provisions being added at the title V
permitting stage.”

III.  Discussion of Statement of Basis Content in Clean Air Act Advisory Commlttec
Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, the EPA stated its intent to address the
OIG’s recommendation concerning the statement of basis, as well as similar recommendations
from the Clean Air Act Advisory Committee’s Title V Task Force.> While this guidance
document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 5.5 of the Task Force Final Report addresses the statement of basis. This section includes
a regulatory background piece, comments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. The recommendations section includes a list of
items considered appropriate for inclusion into a statement of basis. Final Report at 231.
Members of the Task Force unanimously supported the recommendations regarding the
statement of basis. Because these recommendations overlaps substantially, if not wholly, with
guidance previously provided by EPA, it is appropriate to include these recommendations within
this guidance document as an additional guideline for developing an adequate statement of basis.

The Task Force recommended that the following items are appropriate for inclusion in a
statement of basis document:

2 With regard to the title V permitting stage, a best practice includes making previous statements of basis accessible
to give background on provisions that already exist in the permit and may not be a part of the permit action at issue,
and provide context for the permit as a whole and the particular revisions at issue in that permit action or permit
stage.

3 In April 2006, the Title V Task Force finalized a document titled, “Final Report to the Clean Air Act Advisory
Committee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments. Included in the report are a number of recommendations, including specific recommendations
regarding statement of basis contents that overlap with or are informative to this guidance document.
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. A description and explanation of any federally enforceable conditions from

previously issued permits that are not being incorporated into the Title V
permit.

. A description and explanation of any streamlining of applicable requirements

pursuant to EPA White Paper No. 2.

. A description and explanation of any complex non-applicability determination

(including any request for a permit shield under section 70.6(f)(1)(ii)) or any
determination that a requirement applies that the source does not agree is
applicable, including reference to any relevant materials used to make these
determinations (e.g., source tests, state guidance documents).

. A description and explanation of any difference in form of permit terms and

conditions, as compared to the applicable requirement upon which the
condition was based. '

. A discussion of terms and conditions included to provide operational

flexibility under section 70.4(b)(12).

. The rationale, including the identification of authority, for any Title V

monitoring decision.

Task Force Final Report at 231. With regard to these recommendations, the EPA offers several
observations. First, there is nothing in the CAA or Part 70 that precludes a permitting authority
from including the items listed above in a statement of basis. Not all of those items will apply to
every permit action (as is the case with the lists provided by the EPA in the previously-cited
guidance documents). Second, concerning item #1, we note that there are very limited
circumstances in which a condition from a previously issued permit would not need to be

i Program”, dated March 5, 1996 (available online at E

E http.//www.epa.gov/region07/air/title5/tSmemos/wippr-2.pdyf).

In developing the statement of basis, as was discussed earlier, the EPA recommends that
permitting authorities consider the individual circumstances of the permit action in light of the
regulatory requirements for the permit record in order to determine whether information along
the lines of the items identified by the Task Force warrants inclusion into the statement of basis.
In making this determination, the permitting authority is encouraged to consider whether the
inclusion of such information would provide important explanatory information for the public
and the EPA, and bolster the defensibility of the permit (thus improving the efficiency of the
permit process and reducing the likelihood of receiving an adverse comment or an appeal), while
also ensuring that the statutory and regulatory requirements are being met.
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Facility Description

similar source). These decisiong

could be part of the permit

package or reside in a publicly

available document.

A description of the facility

2) Ensure that the
rationale for the
selected monitoring
method or lack of
monitoring is clearly
explained and
documented in the
permit record

monitoring)

requiring periodic

Applicability
Determinations and
Exemptions

Any federal regulatory

1) Applicability
determinations for
source specific

SOB must discuss the

General
Requirements

applicability determinations

Applicability and exemptions

Certain factual information as

record of the

applicable requirements|

2) Origin or factual
basis for each permit

condition or exemption

Generally the SOB
should provide “a

Applicability of varioug
NSPS, NESHAP and
local SIP requirements

and include the basis

for all exemptions

SOB must discuss the
Applicability of various
NSPS, NESHAP and
local SIP requirements
and include the basis for

all exemptions

necessary

applicability and
technical issues
surrounding the

issuance of the permit.”




Appendix D. Map of Linguistically Isolated Households in Pinal County
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Appendix E. Fee Information
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MEMORANDUM

SUBJECT: Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs
Under Title V

. 1 ' ¢
FROM: Peter Tsirigotis d\rd‘ 4_1-\

Director

TO: Regional Air Division Directors. Regions | — 10

The attached guidance is being issued in response to the Environmental Protection Agency Office
of Inspector General’s (OIG) 2014 report regarding the importance of enhanced EPA oversight of state,
local, and tribal’ fee practices under title V of the Clean Air Act (CAA).2 Specifically, this guidance
reflects the EPA’s August 22,2014, commitment to the OIG in response to OIG’s Recommendation 1 to
“assess our existing fee guidance and to re-issue, revise, or supplement such guidance as necessary” (we
refer to the attached guidance as the “updated fee schedule guidance™). The EPA’s response to the OIG’s
other recommendations are being issued concurrently in a separate memorandum and guidance concerning
title V program and fee evaluations (*“title V evaluation guidance™).?

Title V of the CAA and 40 CFR part 70 contain the minimum requirements for operating permit
programs developed and administered by air agencies, including requirements that each program issue
operating permits to certain facilities (facilities that are “major sources” ol air pollution and certain other
facilities) and that each program charge fees (“permit fees™) to these facilities to fund the permit program.
These operating permits are intended to identify all federal air pollution control requirements that apply
to a facility (“applicable requirements™) and to require the facility to track and report compliance pursuant
to a series of recordkeeping and reporting requirements. Section 502(b)(3) of the CAA requires each air
agency to collect fees “sufficient to cover all reasonable (direct and indirect) costs required to develop and
administer” its title V permit program.* The 40 CFR part 70 regulations establish the minimum program

! As used herein, the term “air agency™ refers to state, local. and tribal agencies.

? Enhanced EPA Oversight Needed to Address Risks from Declining Clean Air Act Title V Revenues; U.S. EPA Office of the
Inspector General. Report No. 15-P-0006, October 20, 2014 (*O1G Report™).

3 Program and Fee Evaluation Strategy and Guidance for 40 CFR Part 70, Peter Tsirigotis, Dircctor, Office of Air Quality
Planning and Standards (OAQPS). U.S. EPA. to Regional Air Division Directors, Regions 1 — 10, March 27, 2018 (“title V
evaluation guidance™). See the EPA’s title V guidance website at /utps://wvww.epa.govititle-v-operating-permits/titie-v-
operating-permit-policy-and-guidance-document-index.

442 U.S.C. § 7661a(b)(3)(A).

Intemet Addiess (URL) ¢ http://www.epa.gev
Recycled/Recyclable «Prinled with Vegelable Oil Based Inks on Recycled Paper (Minimum 25% Postconsumer)
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requirements for operating permit programs, including requirements for fees to be administered by air
agencies with approved part 70 programs.®

touched upon, revised, or clarified certain topics contained in the 1993 fee schedule guidance.® The
attached updated fee schedule guidance provides additional direction on how the EPA interprets the title
V permit issuance and fee collection activities, as well as discussion of other fee requirements for air
agencies. In addition to the memoranda and final rule noted above, the updated fee schedule guidance
includes numerous changes to remove outdated regulatory provisions and focuses on the review of
existing part 70 programs, rather than on initial program submittals.’

The updated fee schedule guidance sets forth updated principles, which will generally guide the
EPA’s review of part 70 fee programs. These updates are consistent with the fee requirements of title V
and part 70, as well as prior guidance on fee requirements. Accordingly, these updates do not themselves
provide substantively new fee guidance or create any inconsistencies with fee requirements or prior fee
guidance.

The development of this guidance included outreach and discussions with stakeholders, including
the EPA Regions, the National Association of Clean Air Agencies, and the Association of Air Pollution
Control Agencies.

If you have any questions concerning the updated fee schedule guidance, please contact Juan
Santiago, Associate Director, Air Quality Policy Division, Office of Air Quality Planning and Standards,
at (919) 541-1084 or santiago. juan@epa.gov.

Attachments:

1. Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs under Title V
2. Attachment A — List of Guidance Relevant to Part 70 Fee Requirements

3. Attachment B — Example Presumptive Minimum Calculation

guidance™) at page 1. Note that there was an earlier document on this subject that was superseded by the 1993 fee schedule
guidance.

7 See the October 23, 2015, final rule, Standards of Performancegor Greenhouse Gas Emissions from New, Modified and
Reconstructed Stationary Sources: Electric Utility Generating Units, 80 FR 64510, 64633 (Section X11.E “Implications for
Title V Fee Requirements for GHGs").

8 A list of the relevant title V fee-related guidance memoranda is included as Attachment A.

% At this time, all air agencies have EPA-approved part 70 programs. It is conceivable that additional part 70 program
submittals will be received in the future for a number of Indian tribes, and, if so, the EPA will work closely with the tribes to
assist them with identifying activities which must be included in costs related to the program submittal and to meet other fee
requirements of part 70.
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DISCLAIMER

These documents explain the requirements of the EPA regulations, describe the EPA policies, and
recommend procedures for sources and permitting authorities to use to ensure thai title V fee schedules
and fee evaluations are consistent with applicable regulations. These documents are not a rule or
regulation, and the guidance they contain may not apply to a particular situation based upon the
individual facts and circumstances. The guidance does not change or substitute for any law, regulation,
or any other legally binding requirement and is not legally enforceable. The use of non-mandatory
language such as “guidance,” “recommend,” “may,” “should,” and “can,” is intended to describe the
EPA policies and recommendations. Mandatory terminology, such as “must” and “required,” is
intended to describe controlling requirements under the terms of the Clean Air Act and the EPA’s
regulations, but the documents do not establish legally binding requirements in and of themselves.



Updated Guidance on EPA Review of
Fee Schedules for Operating Permit Programs under Title V

The purpose of this document and the attachments is to provide guidance on the Environmental
Protection Agency’s (EPA’s) review of fee schedules for operating permit programs under 40 CFR part
70 (part 70), the regulations that set minimum requirements for permit programs administered by state,
local, and tribal air agencies (referred to here as, “air agencies”) authorized under title V of the Clean
Air Act (CAA or Act). This document updates and c_lar_lﬁcs the prev1ous fee schedule guidance 1ssued

clarifies which permit program costs must be included in an ana}y51s to demonstrate that adequate fees
are collected to fund all part 70 program costs. The guidance also discusses other fee-related
requirements for air agencies. The updated fee schedule guidance focuses on the costs of program

implementation, rather than on the costs of initial program development (as was the case for the 1993
fee schedule guidance).

I. General Principles for Review of Title V Fee Schedules

Section 502(b)(3)(A) of the Act requires operating permit programs to fund all “reasonable direct and
indirect costs” of the permit programs through fees collected from “part 70 sources”? and requires the
fees to be sufficient to cover all reasonable permit program costs.® The terms “fee schedule” and “permit
fees” are sometimes used interchangeably to describe the fees that an air agency charges to part 70
sources to fulfill this requirement.* Section I of this guidance provides an explanation of the term
“direct and indirect costs” and a detailed explanation of specific permit program activities to be included

in costs for the purpose of analyzing whether the permit fees are sufficient to cover all the permit
program costs.

The fees collected under a part 70 program are classtfied as “exchange revenue” or “earned revenue” in
governmental accounting guidance because a good or service (e.g., a permit) is provided by a
governmental entity in exchange for a price (e.g., a permit fee).f Also, governmental accounting
guidance provides that only revenue classified as “exchange revenue” should be compared to costs to

\! See Reissuance of Guidance on Agency Review of State Fee Schedules for Operating Permits Programs under Title V, John
-S Seitz, Director, OAQPS, U.S. EPA, to Air Division Directors, Regions I-X (August 4, 1993) (“1993 fee schedule :
-_g_mdange_ E): '
% The term “part 70 sources” is defined in 40 CFR § 7.2 to mean “any source subject to the permitting requirements of this
part, as provided in 40 CFR §§ 70.3(a) and 70.3(b) of this part.” Thus, a source is a part 70 source prior to obtaining a part 70
permit if the source is subjectto permiitting under the applicability provisions of 40 CFR § 70.3.

3 See 40 CFR § 70.9(a).

4 The fee schedule is typically included in the regulations that the air agency uses to implement part 70; it is a component of
the part 70 program. The fee schedule (and other elements of an air agency’s regulations for part 70) can vary significantly
across air agencies.

% See Statement of Recommended Accounting Standards Number 7, Accounting for Revenue and Other Financing Sources

and Concepts for Reconciling Budgetary and Financial Accounting, issued by the Federal Accounting Standards Advisory
Board (FASAB) (“FASAB No. 77) at page 2. See also Statement No. 33, Accounting and Financial Reporting for

Nonexchange Transactions (December 1998), issued by the Governmental Accounting Standards Board (GASB) at pages -4
(“GASB No. 33").
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determine the overall financial results of operations for a period.® This means that legislative
appropriations, taxes, grants,’ fines and penalties, which are generally characterized as “nonexchange

revenue,”® should not be compared to part 70 program costs to determine if permit fees are sufficient to
cover costs.

Any fee required by part 70 must “be used solely for permit program costs” (in other words, the feesaa
must not beadiverted formon-part 70 purposes).” Manyair agencies transfer fees that are in@xcess of
program costs fora particular year into accounts to be used forgparta70 purposes in another year when
there is expected to be a fee shortfall, and this is an acceptable practice. However, if title V fees are
transferred for uses not authorized by part 70 (e.g., highway maintenance or other general obligations of
government), they would be considered improperly diverted.

Each air agency is required, as part of its part 70 program submittal, to submit a “fee demonstration” to
show that its fee schedule would result in the collection and retention of fees sufficient to cover program
costs, including an “initial accounting” to show thatd‘required fee revenues” would be used solely to
cover program costs.'?

The EPA will generally presume that a feescheduleds sufficient to cover program costs if it results in
the collection and retention of fees in an amount above the “presumptive minimum” —i.e., “an amount
notaless than $25 per ton” adjusted annually for increases in the Consumer Price Index'' “times the total
tons of theactual emissions of each regulated air pollutant (for presumptive fee calculation) emitted
from part 70 sources,” plus any greenhouse gas (GHG) cost adjustments, asapplicable.'? A fee schedule
that is expected to result in fees above the “presumptive minimum” isaonsidered to be “presumptively
adequate.” Note that the “presumptive minimum” isainique to each air agency because the total tons of
actual emissions of “regulated air pollutants (for presumptive fee calculation)” are unique to each air
agency.

As part of a fee demonstration, air agencies with fee schedules that would not be presumptively
adequate are required to submit a “detailed accounting™ to show that collection and retention of fee

¢ See FASAB No. 7 at page 8; GASB No. 33.
" Conceming grants, an EPA 'memo, Use of Clean Air Act Title V" Permit Fees as Maich for Section 105 Granis, Gerald” ~ ™™~
:Yamada, Acting General Counsel, U.S. EPA, to Michael H. Shapiro, Acting Assistant Administrator, Office of Air and
1Radiation, U.S. EPA, October 22, 1993, states that part 70 fees are “programincome” under 40 CFR § 31.25(a), and, because
vof this, part 70 fees cannot be used as match for section 105 grants and no air agency may count the same activity for bothtt
1 grant and part 70 fee purposes.tt

(e.g., income tax, sales tax, property taxes, fines, and penalties) and when a government gives value directly without directly
receiving equal value in return (e.g., legislative appropriations and intergovernmental grants).

® See 40 CFR § 70.9(a).

19 See 40 CFR §§ 70.9(c)-(d) (fee demonstration requirements); 1993 fee schedule guidance (explaining that preparing the fee
demonstrations that is part of the initial part 70 program submittal).

1 See CAAL§ 502(b)(3)(B); 40 CFR § 70.9(b). The presumptive minimum fee rate is adjusted for increases in the Consumer
Price Index each year in September. The fee rate for the period of September 1, 2016, through August 31,2017, is $48.88 per
ton. For more information, including a list of historical adjustment to the feerate, see https./www.epa.gov/title-v-operating-
permits/permit-fees.

12 See 40 CFR § 70.9(b)(2) (emphasis added). The components of the *‘presumptive minimum’” calculation—including certain
emissions that may be excluded from the calculation, and an upward “GHG cost adjustment” that may apply—are addressed
in 40 CFR §§ 70.9(b)(2)(i)=(v)-

N
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revenue would be sufficient to cover program costs.'® Air agencies are also required to provide an
“initial accounting” to show how “required fee revenues” will be used solely to cover permitting
program costs.t* Air agencies with fee schedules considered “presumptively adequate” are nevertheless
required to submit fee demonstrations,'? but they may be “presumptive minimum program cost”
demonstrationst® showing that expected fee revenues are above the “presumptive minimum” calculated
for the air agency. In order to receive the EPA’s approval, any fee demonstration must provide an
“initial accounting” showing how required fee revenues will be used solely to cover program costs.!”

After an air agency fee program is approved by the EPA, there are several fee requirements that may
apply to the permit program as circumstances dictate. One requirement is for an air agency to submit, as
required by the EPA, “periodic updates” of the “initial accounting” portion of the fee demonstration to
show how “required fee revenues™ are used solely to cover the costs of the permit program.'® Further, an
air agency must submit a “detailed accounting” demonstrating that the fee schedule is adequate to cover
costs if an air agency changes its fee schedule to collect /ess than the presumptive minimum or if the
EPA determines—based on the EPA’s own initiative, or based on comments rebutting a presumption of
fee sufﬁci]%ncy—that there are serious questions regarding whether the fee schedule is sufficient to cover
the costs.

In addition, title V and part 70 provide general authority for the EPA to conduct oversight activities to
ensure air agencies adequately administer and enforce the requirements for operating permits programs,
including that the requirements for fees are being met on an ongoing basis.?® One method the EPA uses
to perform such oversight is through periodic program or fee evaluations of part 70 programs. As part of
such an evaluation, the EPA may carefully review how the state has addressed the fee requirements of
part 70 as previously described and work with the air agency to seek improvements or make corrections
and adjustments if any fee concerns are uncovered. Also, as part of such an evaluation, the EPA may
require “periodic updates™ to a fee demonstration or a “detailed accounting” that fees are sufficient to
cover permit program costs.?! See the EPA’s separate Program and Fee Evaluation Strategy and
Guidance for 40 CFR Part 70 (“title V evaluation guidance™) for more on this subject.??

13 See 40 CFR § 70.9(b).

1 See 40 CFR § 70.9(d).

15 See 40 CFR § 70.9(c).

16 See Sections 1.1 and 3.2 of the fee demonstration guidance.

7 See 40 CFR § 70.9(d).

18 See 40 CFR § 70.9(d).

19 See 40 CFR § 70.9(b)(5); fee demonstration guidance, Section 2.0 (providing an example ofta “detailed accounting™). The
scope and content of a “detailed accounting™ may vary but will generally involve information on program fees and costs and
other accounting procedures and practices that will show how the air agency’s fee schedule will be sufficient to cover all
program costs.

2 See CAA § 502(i); 40 CFR § 70.10(b).

2 See 40 CFR §§ 70.9(a); 70.9(b)(1), (5)(ii)-

22 program and Fee Evaluation Sirategy and Guidance for 4@ CFR Part 70, Peter Tsirigotis, Director, Office of Air Quality
Planning and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors. Regions 1 — 10, March 27, 2018.
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Ilaa Types of Costs and Activities Included indT'itle V Costsaa
A.a Overviewaa

Activities that count as part 70 costs (direct and indirect costs of part 70).tPart 70 uses the term “permit

program costs” to describe the costs that must count for fee purposes under part 70.2* This term is
defined in 40 CFR § 70.2 as “all reasonable (direct and 1nd1rect§) costs required to develop and

administer a permit program, as set forth in [40 CFR § 70.9(b)] (whether such costs are incurred by the
permitting authority or other State or local agencies that do not issue permits directly, but that support
permit issuance or administration).” At a minimum, any air program activity performed by an air agency
under title V or part 70 must be included in program costs. Many of the activities required under title V
or part 70 are described in Sections II.B through II.K of this guidance.

As described above, part 70 costs must include all “reasonable direct and indirect costs”?* that are
incurred by air agencies intthe development, implementation, and enforcement of the part 70 program.
“Direct costs” are expenses that can be directly attributed to part 70 program activities or services.
“Direct costs” can generally be subdivided into two categories: “direct labor costs” and “other direct
costs.” The term “direct labor costs” refers to salary and wages for direct work on part 70, including
fringe benefits. The term “other direct costs” refers to other direct part 70 expenses, such as materials,
equipment, professional services, official travel (e.g., transportation, food and lodging), public notices,
public hearings, and contracted services. “Indirect costs” are costs for “general administration” or
“overhead” that are not directly attributable to a part 70 program because they benefit multiple programs
or cost objectives, but they are needed to operate a part 70 program. “Indirect costs” for a part 70
program are typically determined based on an indirect rate or a proportional share of the expenses of a
larger organization. Examples of “indirect costs” include, but are not limited to, costs for utilities, rent,
general administrative support, data processing charges, training and staff development, budget and
accounting support, supplies and postage.

Intaddition, note that air agency accounting practices vary in how they nominally categorize costs as
“direct costs,” “indirect costs,” or “other direct costs,” depending on the specific nature of the activity.
An example would be training costs, which are typically treated as “indirect costs” buttsometimes astt
“direct costs,” particularly where the training istabout part 70 (e.g., for permit staff development). While
accounting practices and terminology may vary among air agencies, the important principle to remember
is that all reasonable directtand indirect costs of the program must be represented in the costs reported to

the EPA, regardless of how the costs are categorized by the air agency.

Part 70 and the 1993tfee schedule guidance describe the part 70 activities of “reviewing and acting on
any application for a part 70 permit”* and “implementing and enforcing the terms of anytpart 70tt

23See 40 CFR § 70.9(a).

24 The phrases, “reasonable direct and indirect costs” and “reasonable (direct and indirect) costs™ have the same meaning. The
phrase “reasonable direct and indirect costs™ was initially used by the EPA in the 1993 fee schedule guidance, page |. The
phrase “reasonable (direct and indirect) costs™ is also found in CAA section 502(b)(3)(A), (C)(iii).

25 The response to comments document for the part 70 final rule clarifies that the phrase “acting on permit applications” in
section 503(c) of the Act means the act of issuing or denying a permit, not just beginning review of a permit application. See¢
Technical Support Document for Title V Operating Permits Programs (May 1992) at page 4-4, EPA Docket No. EPA-HQ-
OAR-2004-0288; L.egacy Docket No. A-90-33.



permit,” and these activities must be included in part 70 costs.?® The following paragraphs use these
phrases to clarify the extent that certain activities performed by the air agency must be included in part
70 costs. The phrase “reviewing and acting on any application for a part 70 permit” refers to all
activities related to processing the permit application and issuing (or denying) the final part 70 permit,
while the phrase “implementing and enforcing the terms of any part 70 permit” refers to all activities
necessary to administer and enforce final part 70 permits, prior to the filing of an administrative or
judicial complaint or order.?’

Also, the following paragraphs clarify the extent to which fees must fund the costs of “permit programs
under provisions of the Act other than title V” (hereafter referred to as “other permits”) (e.g.,
preconstruction review permits) and “activities which relate to provisions of the Act in addition to title
V” (hereafter referred to as “other activities”) (e.g., a requirement for an air agency to develop a case-
by-case emissions standard for an existing source).?®

Costs related to “other permits.” The costs of “implementing and enforcing” the terms of a part 70
permit must be treated as a part 70 cost.*® Thus, part 70 costs must include the cost of implementing and
enforcing any term or condition of a non-part 70 permit required under the Act®' that is incorporated into
a part 70 permit and meets the definition of “applicable requirement 3 in part 70. Similarly, the cost of
implementing and enforcing any term or condition of a consent decree or order that originates in a non-
part 70 permit that has been incorporated into a part 70 permit must be included as a part 70 cost.*?

The costs of implementing and enforcing “applicable requirements” firom a non-part 70 permit that will
gointo a part 70 permit in the future may be counted as part 70 costs. However, once a source has

26 The phrases “reviewing and acting on any application for a part 70 permit” and “implementing and enforcing the terms of
any part 70 permit™ are found at 40 CFR § 70.9(b)(1)(ii) and (iv). Similar phrases are found in the EPA’s 1993 fee schedule
guidance at page 3 and the phrases in the guidance have the same meaning as the phrases in part 70. See also, CAA §
502(b)(3)(A).

complaint or order. See page 8.

28 The phrases cited here were originally discussed on pages 2 and 3 of the cover memorandum for the 1993 fee schedule
guidance.

% Note that the EPA’s 1993 fee schedute guidance contains the statement that “the costs of reviewing and acting on
applications for permits required under Act provisions other than title V need not be recouped by title V fee.” This statement
has been interpreted by some to mean that the costs of non-title V permits “are not needed” or “may optionally” be counted
in title V costs.

3% See 40 CFR § 70.9(b)(1)(iv).

31 Examples of non-part 70 pernits required under the Act may include “*‘minor new source review” (minor NSR) permits,
“synthetic minor’” permits, Prevention of Significant Deterioration (PSD) penmits, and Nonattainment NSR permits
authorized under titie 1 of the Act.

32 «Applicable requirements” are the air quality requirements that must be included in part 70 pernits. See the definition of
“applicable requirement” in 40 CFR § 70.2, whi¢h includes “‘any terms and conditions of any preconstruction permits issued
pursuant to any regulations [under title 1], and certain requirements under titles 1, 111, IV and V1 of the Act.

33 The EPA has previously explained that consent decrees and orders reflect the conclusion of a judicial or administrative
process resulting from the enforcement oft*applicable requirements,” and, because of this, all CAA-related requirements in
such consent decrees and orders “‘are appropriately treated as “applicable requirements’ and must be included in title V
pennits. . . See /n the Matier of Citgo Refining and Chemicals Company, L. P., Order on Petition Number VI-2007-01, at 12
(May 28, 2009).


https://www.epa.gov/title-v-operating-permits/matrix-title-v-related-and-air-grant-eligible-activities
http:source).28
http:order.27
http:costs.26

submitted a timely and complete part 70 application and paid part 70 fees, all costs of implementing and
enforcing the non-part 70 permit must be counted as part 70 costs.>*

Also, any implementation and enforcement activities related to a requirement that is incorporated into a
part 70 permit that is not “federally enforceable” and would not meet the definition of an “applicable
requirement” (e.g., a “state-only” requirement) need not be treated as a part 70 cost.’> The matrixtt
guidance also clarifies that state-only requirements are air grant-eligible activities, rather than title V-
eligible activities.

Costs of performin g certain other activities related to applicable requirementsttCertain activities required
by the Act or its implementing regulations are not “applicable requirements” as defined in part 70
because they apply to the permitting authority rather than the source.>® We refer to such activities astt
“other activities.” As such, questions often arise as to whether the costs of “other activities” are part 70
costs, costs of the underlying standard, or costs of the preconstruction review permitting process.

Examples of applicable requirements associated with “other activities” include, but are not limited to,
the following:

ott Emissions standards or other requirements for new sources under section 111(b) of the Act;tt
ott Emissions standards or other requirements for existing sources under section 111(d) of the Act:tt

ot Case-by-case maximum achievable control technology (MACT) standards that may be requiredtt
under section 112 of the Act; andtt

ott Activities required by a state, federal, or tribal implementation plan (SIP, FIP, or TIP), includingtt
section 110 of the Act.tt

The 1993 fee schedule guidance stated that the cost for performing “other activities” would be part 70
costs only to the extent the activities are “necessary for part 70 purposes.”’ The 1993 fee schedulett
guidance has resulted in numerous questions over the years as to the scope of the term “part 70
purposes.” The EPA believes a clearer standard for determining when “other activities” must be
included in part 70 costs would include an evaluation of: the extent to which the air agency is required to
perform the “other activities” pursuant to part 70, title V, or the approved part 70 program; the extent to
which the activity is performed to assure compliance with, or enforce, part 70 permit terms and
conditions; or the extent to which a non-part 70 rule (e.g., asection 111 or 112 standard) requires the air
agency to perform the activity in the part 70 permitting context. If an “other activity” does not meet any

3% See EPA memo, Additional Guidance on Funding Support for State and Local Programs, Mary D. Nichols, Assistant !
‘Administrator for_Air and Radiation, \L.S.EPA, to Regional Administratars, Regians 1-X, August 28,1994 __ ______ )
3 See 40 CFR § 70.6(b)(2).

36 Although the “other activities” may originate within a federal standard or requirement that we generally refer to as an
“applicable requirement” and the activities may result in an “applicable requirement,” the activities themselves do not meet
the definition of “applicable requirement” within 40 CFR § 70.2.

37 See page 2 of the introductory memorandum for the 1993 fee schedule guidance.
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of these criteria (e.g., a non-part 70 rule requires an activity in a non-part 70 context), it should not be
included in part 70 costs.

Nonetheless, if any activity is an “applicable requirement” for a source, the applicable requirement must
be included in a part 70 permit and the costs to the air agency of including it in the permit (and
implementing and enforcing) must be treated as part 70 costs.>®

For example, the cost of incorporating a standard (e.g., a section 111(b) standard) into a part 70
permit—where the task is merely one of copying the requirements from the regulation unchanged into a
permit—would be a part 70 cost. However, the cost of developing a source-specific emission limitation
outside the permit processing context (e.g., a standard pursuant to section 111(d) emission guidelines)
would be a section 111 cost (although the cost of subsequently incorporating that standard into the part
70 permit would be a part 70 cost).

The costs of “other activities” related to implementation plans, inchuding section 110 or 111 ofthe Act,
should not be counted for part 70 purposes if the activities are required as part of the preconstruction
review process or directly relate to implementation plan development, as required by title [ of the Act.*
On the other hand, part 70 costs can include ambient monitoring or emission inventories necessary to
implement the part 70 program (e.g., development and quality assurance of emissions inventory for
potential part 70 sources for the purpose of determining applicability)4° If an air agency is unsure where
to draw the line on including such activities in part 70 costs, they should contact the EP A for assistance.

General standard for EP A review of part 70 costs for a particular air agencv. In general, the EPA expects
that part 70 permit fees will fund the activities listed in this guidance. However, in evaluating a part 70

program, the EP A will consider the particular design and attributes of that program. Because the nature
of permitting-related activities can vary across air agencies, the EPA evaluates each program
individually. The activities listed in this guidance may not represent the full range of activities to be
covered by permit fees.*' Addiionally, some air agencies may have further program needs based on the
particularities o f their own air quality issues and program structure.

Sections I1.B through II.K of this guidance provide further information on specific permitting activities
and the extent to which the costs of such activities must be treated as part 70 costs.

B. The Costs of Part 70 Program Ad ministration

All part 70 program administration costs must be treated as part 70 costs.*? Examples of program
administration costs include:

38 Seee§ 70.9(b)(1)(ii), (4).

3% Implementation plan development is mandated under title 1 of the Act and costs typically include such activities as
maintaining state-wide emissions inventories and performing ambient monitoring and emissions modeling of air pollutants
for which national ambient air quality standards have been set.

%% See the matrix guidance at page 1.

1 The fee demonstration guidance cites various factors that may affiect the types of activities included in a permit program
and influence costs. See fee demonstration guidance at 4-5.

42 This section includes many activities that would be categorized as part 70 costs under 40 CFR §§ 70.9(b)(1)(i)-(iii) that are
not covered elsewhere in subsequent sections of this guidance and are necessary to conduct a pait 70 program.
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Program infrastructure costs (e.g., development of part 70 regulations, i mple mentation guidance,
policies, procedures, and forms);

Program integration costs (adapting to changes in related programs, such as NSR, section 112
programs, and other programs);

Data system implementation costs (including data systems for submitting permitting informati on
to the EP A, for permit program administration, implementation and tracking and to provide
public access to permits or permit information);

Costs to operate local or Regional offices for part 70, the costs of interfacing with other state,
local, or tribal offices (e.g., briefing legislative or executive staff on program issues and
responding to internal audits);

Costs related to interfacing with the EPA (e.g., related to program oversight, including program
evaluations, responding to public petitions, revising imple mentation agreements between the air
agency and the EPA); and

Activities similar to those above.

In addition, there are other program imple mentation costs, such as the costs of making determinations of
which sources are sub ject to part 70 permitting requiremants that must be treated as part 70 costs.*
Examples of such activities include:

C.

Maintaining an inventory of part 70 sources (e.g., for enfoacement of the requirement for sources
to obtain a permit or for part 70 fee purposes);

Costs of determining if an individual source is a major source (tor applicability purposes);

Costs of determining if a source qualifies for coverage under a general permit (if the air agency
chooses to issue them); and

Costs of determining if a non-major source is required to obtain a part 70 permit and costs of
implementing any insignifizant activity and emission level exemptions under part 70.

The Costs of Part 70 Program Revisions

All costs of revising an approved part 70 program must be treated as part 70 costs, including the costs of
developing new program elements to respond to changes in requirements, whether the revisions are the
air agency’s own initiative or required by the EP A ** Examples of program revision costs include:

Costs of revising the program elements that are changing (e.g., prograni legal authority,
implementing regulations, data systems, and other program elements);

43 Many of these activities may also be described as related to reviewing and acting on applications for part 70 permits, as
provided in 40 CFR § 70.9(b)(1)(ii).
44 See 40 CFR § 70.4(i).
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e Costs of documenting the changes: and

e Costs associated with obtaining the needed approvals, including {or submitting program
revisions to the EPA and any necessary follow-up work related to obtaining approval.

D. The Costs of Reviewing Applications and Acting on Part 70 Permits

All costs of reviewing an application for a part 70 permit, developing applicable requirements as part of
the process of a permit, and ultimately acting upon the application must be treated as part 70 costst*
These costs must include the costs of the application completeness determination, the technical review
of the application (including the review of any supplemental monitoring that may be needed, review of
any compliance plans, compliance schedules, and review of initial compliance certifications included in
the application), drafiing permit terms and conditions to reflect the applicable requirements that apply to
the source, determining if any permit shields apply, public participation, the EPA and affected air
agency review, and issuing the permit. The cost of these activities must be included forinitial permit
processing, permit renewal, permit reopening, and permit modification.

The costs of developing part 70 permit terms and conditions. All costs associated with the development
of permit terms and conditions to reflect the “applicable requirements,” including the costs of

incorporating such terms in part 70 permits, must be treated as part 70 costs. The applicable
requirements include the emissions limitations and standards and other requirements as provided for in
the definition of applicable requirements in 40 CFR § 70.2. Such costs may include the costs to
determine the provisions of the applicable requirements that specifically apply to the source, to develop
operational flexibility provisions, netting/trading conditions, and appropriate compliance conditions
(e.g., inspection and entry, monitoring and reporting). Appropriate compliance provisions may include
periodic monitoring and testing under 40 CFR § 70.6(a)(3)(i)(B) and monitoring sufficient to assure
compliance under 40 CFR § 70.6(c)(1).

Part 70 also requires certain regulatory provisions to be included in permits, such as citation to the origin
and authority of each permit term, a statement of permit duration, requirements related to fee payment,
certain part 70 compliance and reporting requirements, a permit shield (if provided by the air agency),
and similar terms. The costs of developing such terms must be covered by permit fees.*

The costs of developing “state-only” permit terms need not be treated as part 70 costs. Air agencies
should screen or separate “state-only” requirements from federally-enforceable requirements and—
while the act of separating part 70 terms from state-only terms should be treated as part 70 costs—the
costs of developing state-only permit terms, putting them in the part 70 permit, and implementing and
enforcing them as they appear in the part 70 permit need not be treated as part 70 costs for fee
purposes.ftt

5 See CAA section 502(b)(3)(A)(i); 40 CFR § 70.9(b)(19i).

6 See 40 CFR § 70.6.

47 See the matrix guidance, which notes that state-only requirements in part 70 permits are air-grant-eligible activities, rather
than title V-eligible activities.
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The costs of public participation and review (by the EPA and the affected air agency)tAll costs of

notices (or transmitting information) to the public, affected air agencies and the EPA for part 70 permit
issuance, renewal, significant modifications and (if required by state or local law) for minor
modifications (including staff time and publication costs) must be treated as part 70 costs. *®

Any costs associated with hearings for part 70 permit issuance, renewal, significant modifications, and
for minor modifications (if required by state or local law), including preparation, administration,
response, and documentation, must be treated as part 70 costs.

All costs for the air agency to develop and provide a response to public comments received during the
public comment period must be treated as part 70 costs.

Any costs associated with transmitting necessary documentation to the EP A for review and response to
an EPA objection must be treated as part 70 costs.*? Also, the costs associated with an air agency’s
response to an EPA order granting objection to a part 70 permit and/or the costs of defending challenges
to part 70 permit terms in state court must be treated as part 70 costs.

E. The Costs of Implementation and Enforcement of Part 70 Permits

With some exceptions related to court costs and enforcement actions, the costs of implementing and
enforcing the terms of any part 70 permit must be treated as part 70 program costs.*® Implementation and
enforcement of permit terms and conditions related to part 70 includes requirements for compliance
plans, schedules of compliince, monitoring reports, deviation reports, and annual certifications.

The costs of any follow-up activities when compliance/enforcement issues are encountered should be
treated as part 70 costs. Part 70 costs include such activities as conducting site visits, stack tests,
inspections, audits, and requests for information either before or after a violation is identified (e.g.,
requests similar to the EPA's CAA section 114 letters).

Part 70 costs should include the costs for any notices, findings, and letters of violation, and the
development of cases and referrals up until the filing of the complaint or order. Excluded from permit
costs are enforcement costs incurred after the filing of an administrative or judicial complaint.*’

Part 70 costs must also include the costs of implementing and enforcing any restrictions on potential to
emit (PTE) that are included in a part 70 permit, whether they originate in the part 70 permit or were
transferred from a non-part 70 permit, such as a minor NSR permit for a “synthetic minor source.”

8 See 40 CFR § 70.7(h) conceming public participation and 40 CFR § 70.8 concerning the EPA and affected air agency
review.

9 See 40 CFR § 70.8(a).

39 See 40 CFR §§ 70.4(b), 70.6, 70.9(b)(1)(iv), and 70.14.

3! See the matrix guidance at page 8.
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F. The Costs of Implementing and Enforcing the Requirements of Non-Title V Permits Required
Under the Act

Part 70 fees must cover the costs of implementing and enforcing the terms and conditions of “other
permits” (non-part 70 permits) required under the Act, such as preconstruction review permits under title
I, that have been incorporated in part 70 permits as “applicable requirements.”*?

Also, the costs of implementing and enforcing the terms and conditions of consent decrees and orders
that originate in a non-part 70 permit that are incorporated into a part 70 permit must be treated as part
70 costs. See Section II. A of this guidance.

The costs of implementing and enforcing applicable requirements for “prospective part 70 sources” need
not be treated as part 70 costs until such time as the source submits a timely and complete permit
application and pays fees. In addition, the costs of implementing and enforcing “state-only”
requirements need not be treated as part 70 costs.

G. The Costs of Performing Certain “Other Activities” Related to Applicable Requirements

Certain activities are required by the Act but are not “applicable requirements™ because they apply to the
permitting authority, rather than the source; such activities are referred to as “other activities.”*?
Examples of applicable requirements that contain these activities include, but are not limited to,
standards for existing sources under section 111(d) of the Act; case-by-case MACT under sections 112
of the Act; and certain activities required by a SIP, FIP, or TIP, including section 110 of the Act. The
costs of other activities must be treated as part 70 costs, if the air agency is required to perform the
activities by part 70, title V, or the air agency’s approved part 70 program; if a non-part 70 rule requires
them to be performed in the part 70 permitting context; or if the activities are needed to assure
compliance with, or to enforce, the terms and conditions of a part 70 permit. The costs of other activities
should not be treated as part 70 costs, if they do not meet any of these criteria (e.g., a non-part 70 rule
requires an activity that occurs in a non-part 70 context). See Section 1. A of this guidance.

H. The Costs of Revising, Reopening, and Renewing Part 70 Permits

All costs associated with processing permit revisions, including for administrative amendments, minor
modifications (fast-track and group processing)t and significant modifications, must be treated as part 70
costs.’® The part 70 costs must include all the costs of reviewing and acting on the application, as well as
implementing and enforcing the revised permit terms.>® The costs of implementing any “operational
flexibility provisions™® approved into a program to streamline permit revision procedures must be
treated as permit program costs (this may also generally be considered to be one of the costs of
implementing a permit).

32 Required to be treated as part 70 costs in certain cases by 40 CFR § 70.9(b)(1)(iv).
33 Required to be treated as part 70 costs in certain cases by 40 CFR §§ 70.9(b)(1)(ii) and (iv).
34 Required to be treated as part 70 costs under 40 CFR § 70.9(b)(1)(ii). Also see 40 CFR § 70.7 for more on permit issuance,
renewal, reopening and revision procedures.
3540 CFR §§ 70.9(b)(1)(ii) and (iv).
36 Section 502(b)(10) of the Act requires the operating permit regulations to include provisions to allow changes within a
permitted facility without requiring a permit revision under certain circumstances. The EPA refers to these provisions as
“operational{lexibility provisions.” See 40 CFR § 70.4(b)(12).
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The cost for the air agency to reopen a part 70 permit for cause must be treated as part 70 costs. The
proceedings to reopen a permit shall follow the same procedures that apply to initial permit issuance,
and include a requirement for the air agency to provide a notice to the source of the agency’s intent to
reopen the permit.

When the EPA reopens a part 70 permit for cause, the air agency’s costs for the proposed determination
of termination, modification, or revocation and reissuance, and the costs to resolve the objection in
accordance with the EPA’s ob jection, must be treated as part 70 costs.

The cost of renewing permits every 5 years, which involves the same procedural requirements, including
public participation, and the EPA and affected air agency review, must be treated as part 70 costs, >’ just
as for initial permit issuance.

I. The Costs of General and Model Permits

All costs for development and implementation of general and model permits under part 70 must be
included in part 70 program costs, including the costs of drafting permits, public participation, the EPA
review and any affected air agency’s review, permit issuance, publication, assessing applications for
coverage under the general permit, and other related costs.”® Note that the issuance of general and model
permits is an option for air agencies, but if such permits are issued by an air agency under part 70, the
costs must be included in part 70 costs.

J. The Costs of the Portion of the Small Business Assistance Program (SBAP) Attributable to
Part 70 Sources

The SBAP under title V is authorized to provide counseling to help small business stationary sources to
determine and meet their obligations under the Act.*® The SBAP is authorized to provide assistance to
small business stationary sources, as defined by CAA § 507(c)(I), under the preconstruction and
operating permit programs; however, air agencies need only to include costs related to assistance with
part 70 in part 70 costs.? See 40 CFR § 70.9(b)(1)(viii). Allowable costs for part 70 include the costs to
establish a small business ombudsman program to provide information on the applicability of part 70 to
sources, available assistance for part 70 sources, the rights and obligations of part 70 sources, and
options for sources subject to part 70. Allowable costs also include the costs associated with part 70
applicability determinations.

3740 CFR § 70.9(b)(10(ii).
38 Required to be included in part 70 costs by 40 CFR §§ 70.9¢b)(1)(ii) and (iv). Also see 40 CFR § 70.6(d) for more on the
administration of general permits.

part 70 costs, except for costs related to implementation and enforcement of permit terms from a preconstruction review
permit that have been included in a part 70 permit.

[2
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Part 70 costs for SBAP must include the costs for outreach/publications on the requirements of part 70
and/or the applicable requirements included in part 70 permits, the costs of assisting part 70 sources
through a clearinghouse on compliance methods and technologies, including pollution prevention
approaches, and the costs to assist sources with part 70 permitting, which may include the portion of
costs for a small business comipliance advisory panel that are related to part 70.

K. The Costs of Permit Fee Program Administration

All costs associated with the administration of an air agency’s part 70 fee program must be included in
part 70 costs, including the costs for revising fee schedules (as needed to cover all required costs),
periodic updates, detailed accounting (if needed), determining the presumptive minimum for the air
agency, participating in EPA evaluations of fee programs or similar EPA oversight activities, assisting
sources with fee issues, auditing fee payment by sources, assessing penalties for fee payment errors,
responding to internal audits and inquiries, and similar activities.®'

IIL Flexibility in Fee Schedule Design

An air agency may design its fee schedule to collect fees from sources using various methods, provided
the fee structure raises sufficient revenue to cover all required program costs.®? Thus, air agencies may
charge: emissions-based fees based on actual emissions or allowable emissions; fixed fees for certain
permit processes (diffierent fees for initial permit review, renewals, or for various types of permit
revisions); different fee rates (e.g., dollars per ton of emissions) for certain air pollutants; fees reflecting
the actual costs of services for sources (such as charging for time and materials for a review); or other
types of fees, including any combination of such fees. Finally, air agencies may charge annual fees or
fees covering some other period of time.

This flexibility for fee schedule design is available without regard to whether the air agency has set its
fees to collect above or below the presumptive minimum. Many air agencies have designed their fee
schedules to collect fees using an emissions-based approach that mirrors the approach of part 70 for
determining the presumptive minimum program cost for an air agency.®®> However, air agencies are not
required to charge fees to sources in that manner, and it is possible that such an approach may not
necessarily result in fees that would be sufficient to cover all part 70 program costs.

81 See 40 CFR § 70.9(b)(1)(ii); @verview of Clean Air Title V Financial Management and Reporting — A Handbook for
Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant College, University of
Maryland. Supported by a grant from the U.S. EPA, January 1997 (“Financial Manager’s Handbook™) (providing an
overview of air agency application of general government accounting, budgeting, and financial reporting concepts to the part
70 program).

62See 40 CFR § 70.9(b)(3).

63 See 40 CFR § 70.9(b)(2){i).
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IV.  The EPA Review of Existing Air Agency Fee Programs

The initial program submittals involved review of data on expected fee revenue, program costs and
accounting practices that were prospective in nature, since little or no data would have been available on
actual fees or costs at that time.

At this point, the EPA review of air agency fee programs generally focuses on a review of actual data on
fee revenue, program costs, and review of existing accounting practices. The EPA oversight of existing
fee programs will also likely be conducted as part of a program evaluation, a separate fee evaluation, or
through submittal of any periodic updates or detailed accountings related to fee demonstration
requirements. The EPA has issued a separate memorandum and guidance on part 70 program and fee
evaluations concurrently with this updated fee schedule guidance.f*

Fee evaluations for existing part 70 programs will generally focus on certain key requirements of the Act
and part 70 for fees discussed in Section 1, General Principles for Review of Title V Fee Schedules, of
this guidance. Such reviews may cover certain aspects of air agency accounting practices and procedures
related to fees, particularly fee assessment procedures, tracking of fee collection and revenue uses
(including transfers in and out of part 70 program accounts), whether all part 70 costs are included in the
air agency’s accounting of costs, and potentially other accounting aspects.

A fee evaluation may include a review of an air agency’s fee program status with respect to the
presumptive minimum defined in 40 CFR § 70.9(b)(2). This may be important in cases where a part 70
program was initially approved to charge above the presumptive minimum, in order to determine if the
air agency is now charging less than the presumptive minimum. This is relevant because 40 CFR §
70.9(b)(S)(i) requires an air agency to submit a detailed accounting to show that its fees would be
adequate to cover the program costs if the air agency charges less than the presumptive minimum. This
requirement is ongoing (not restricted to program submittals).

In addition, the EPA revised the part 70 requirements related to calculating the presumptive minimum to
add a “GHG cost adjustment” in an October 23, 2015, final rule.®’ Although the EPA has announced a
review of this final rule (82 FR 16330, April 4, 2017), the EP A has not proposed any specific changes to
the “GHG cost adjustment.” Because air agencies are required to collect sufficient fees to cover the costs
of implementing their operating permit programs, they may still use the “GHG cost ad fustment” (as
applicable) in calculating the fees owed to reflect the associated administrative burden of considering
GHGs in the permitting process. The “GHG cost adjustment” is designed to cover the overall added
administrative burden of adding GHGs to the permitting program in a general sense.

& Program and Fee Evaluation Strategy and Guidance for Part 70, Peter Tsirigotis, Director, Office of Air Quality Planning
and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors, Regions 1 — 10, March 27, 2018.

5 The “GHG cost adjustment” was promulgated as part oftan October 23, 2015, final rule titled, Standards of Performance
for Greenhouse Gas Emissions from New. Modified and Reconstructed Stationary Sources: Electric Ulility Generating Units,
80 FR 64510. Specifically, see Section XII.E. “Implications for Title V Fee Requirements for GHGs™ at page 64633. See also
40 CFR §§ 70.9(b)(2)(v) and (d)(3)(viii).
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“Presumptive Minimum” Calculation

l.

Calculate the “Cost of Emissions.” The calculation is based on multiplying the actual
emissions of “fee pollutants”® (tons) from the air agency’s part 70 sources for a preceding 12t
month period by the “presumptive minimum fee rate™®’ (§/ton) that is in effect at the time the
calculation is performed.

Air agencies may exclude the following types of fee pollutants from the calculation:
- Actual emissions of each regulated fee pollutant in excess of 4,000 tons per year on
source-by-source basis.®
— Actual emissions of any regulated fee pollutant emitted by a part 70 source that was
already included in the presumptive minimum fee calculation (i.e.. double-counting of
the same pollutant is not required).®

- Insignificant quantities of actual emissions not required in a permit application pursuant
to 40 CFR § 70.5(c).™

Calculate the “GHG Cost Ad justment” (as applicable)’' The “GHG cost ad fustment” is the
cost for the air agency to conduct certain application reviews (activities) to determine if GHGs
have been properly addressed for an annual period. The adjustment is calculated by multiplying
the total hours to conduct the activities (burden hours) by the average cost of staff time ($/hour)
to conduct the activities.

To calculate the total hours for the air agency to conduct the activities, multiply the number of
activities performed in each category listed in the following table by the corresponding “burden
hours per activity factor,” and sum the results.”

Table 1. GHG reviews counted for GHG cost adjustment purposes

Activity Burden Hours per
Activity Factor

GHG completeness determination

(for initial permit or updated application) 43
GHG evaluation for a permit modification or

related permit action 7
GHG evaluation at permit renewal 10

% The term “fee pollutants” used here is shorthand for “regulated pollutants (for presumptive fee calculation),” as defined in
40 CFR §70.2.

67 The “presumptive minimum fee rate” is calculated by the EPA in September of each year and is ef fective from September
1 to August 31 of the following year. The fee rate is adjusted annually for changes in the Consumer Price Index (CPI) and is
published on the following Internet site: Afrps.//www.epa.gov/title-v-operating-permits/permit-fees.

& See 40 CFR § 70.9(b)(2)(ii)(B).

69 See 40 CFR § 70.9(b)(2)(ii)(C). For example, a source may emit an air pollutant that is defined as both a hazardous air
pollutant and a pollutant for which a national ambient air quality standard has been established, e.g., a volatile organic
compound. The actual emissions of such a pollutant is not required to be counted twice for fee purposes.

7 See 40 CFR § 70.9(b)(2)(ii)(D).

"1 See 40 CFR §§ 70.9(b)(2)(i) and (v).

2 The table shown here is found at 40 CFR § 70.9(b)(2)(v).
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To determine the GHG cost adjustmentt($), the total hours to conduct the reviews (calculated
above) is multiplied by the average cost of staff time ($/hour). The average cost of staff time
must include wages, employee benefits, and overhead and will be unique to the air agency. The
average cost may be known for the air program or may be available from the air agency budget
office or accounting staft.

3. Calculate the Total Presumptive Minimum. The total presumptive minimumt($) for the annual
period is determined by adding the “cost of emissions” (determined in Step 1) and the “GHG
cost adjustment,” as applicable (determined in Step 2).

See Attachment B, Example Presumptive Minimum Calculation, for an example calculation for a
hypothetical air agency that incorporates the “GHG cost adjustment.”

V. Future Ad justments to Fee Schedules

Air agencies must collect part 70 fees that are sufficient to cover the part 70 permit program costs.”
Accordingly, air agencies may need to revise fee schedules periodically to remain in compliance with
the requirement that permit fees cover all part 70 permit program costs. Changes in costs over time may
be due to many factors, including but not limited to: changes in the number of sources required to obtain
part 70 permits; changes in the types of permitting actions being performed; promulgation of new
emission standards; and minor source permitting requirements for CAA sections 111, 112, or 129
standards. Air agencies should keep the EPA Regions apprised of any changes to fee schedules over
time. The EPA will assess the proposed revision and determine whether it must be processed by the EPA
as a substantial or non-substantial revision. As part of this process, the EPA may request additional
information, as appropriate.

73 40 CFR § 70.9(a).
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ATTACHMENT A
List of Guidance Relevant to Part 70 Fee Requirements

EPA Guidance on Part 70 Requirements:

e January 1992 — Guidelines for Implementation of Section 507 of the Clean Air Act Amendmentsa—
Final Guidelines, Office of Air Quality Planning and Standards (OAQPS), U.S. EPA. See pages S
:and 11-12 conceming fee flexibility for small business stationary sources:
hurp://www.e pa. govisites/production/files/2013-08/documents/smbus.pdyf.

e July 7, 1993 — @uestions and Answers on the Requirements of Operating Permits Program E
ERegu/alions, U.S. EPA. See Section 9: hup.://www.epa.gov/sites/production/files/201 5- :
08/documents/bbrd _qal .pdyf. :

e August4, 1993 — Reissuance of Guidance on Agency Review of State Fee Schedules for Operating
WPermits Programs under Title V,John S. Seitz, Director, OAQPS, U.S. EPA, to Air Division !
Directors, Regions I-X (“1993 fee schedule guidance™). Note that there was an earlier document on
Ethis subject that was superseded by this document: E

e August9,1993 — Acid RainaTitle V Guidance on Fees and Incorporation by Reference, Brian J. !
McLean, Director, Acid Rain Division, U.S. EPA, to Air, Pesticides, and Toxics Division Directors, |
Regions I, 1V, and VI, Air and Waste Management Division Director, Region II, Air and Toxics E
:Division Directors, Regions I, VII, VIII, IX and X and Air and Radiation Division Director, !

e September 23, 1993 — Matrix of Title V-Related and Air GrantaEligible Activities, OAQPS, U S. .
I:EPA (“matrix guidance™). The matrix notes that it is to be “read and used in concert with the August E
4, 1993, fee [schedule] guidance™: http.//swww.e pa.gov/sites/production/files/2015 - :
08/documents/matrix.pdy. :

» October 22, 1993 — Use of Clean Air Act Title V Permit Fees as Match for Section 105 Grants, !
. Gerald M. Yamada, Acting General Counsel, U.S. EPA, to Michael H. Shapiro, Acting :
E Administrator, Office of Air and Radiation, U.S. EPA: 5
' hteps/iwww.epa.govisites/production/files/2015-08/documents/usefees.pdf. :

'S. Seitz, Director, OAQPS, U.S. EPA, to Director, Air, Pesticides and Toxics Management Division, E
Regions I and 1V, Director, Air and Waste Management Division, Region II, Director, Air, Radiation |
Eand Toxics Division, Region Ill, Director, Air and Radiation Division, Region V, Director, Air, :
'Pesticides and Toxics Division, Region VI and Director, Air and Toxics Division, Regions VII, VIII, E
IX and X, U.S. EPA (“fee demonstration guidance™): !
E hitp:/Avww3.epa.govitin/naags/agmguides collection’t /feedemon.pdy. E

____________________________________________________________________________________


https://www.epa.gov/title-v-operating-permits/guidelines-implementation-section-507-1990-clean-air-act-amendments
https://www.epa.gov/title-v-operating-permits/questions-and-answers-requirements-operating-permits-program-regulations
https://www.epa.gov/title-v-operating-permits/reissuance-guidance-agency-review-state-fee-schedules-operating-permits
https://www.epa.gov/title-v-operating-permits/acid-rain-title-v-guidance-fees-and-incorporation-reference
https://www.epa.gov/title-v-operating-permits/matrix-title-v-related-and-air-grant-eligible-activities
https://www.epa.gov/title-v-operating-permits/use-clean-air-act-title-v-permit-fees-match-section-105-grants
https://www.epa.gov/title-v-operating-permits/title-v-fee-demonstration-and-additional-fee-demonstation-guidance

o July 21,1994 — Transition to Funding Portions of State and Local Air Programs with Permit Fees
ERalher than Federal Grants, Mary D. Nichols, Assistant Administrator for Air and Radiation, U.S.
'EP A, to Regional Administrators, Regions [ — X (“transition guidance”):
http /A www.epa.gov/sites/production/files/2015-08/documents/grantmem.pdf.
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. EAugust 28, 1994 — Additional Guidance on Funding Support for State and Local Programs, Mary D.
Nichols, Assistant Administrator for Air and Radiation, U.S. EPA, to Regional Administrators,
Regions 1 — X (“additional guidance memo™): htp//www.epa govisites/production/files/2015-
08/documents/guidline pdf.

° EJanuary 25,1995 — Options for Limiting the Potential to Emit (PTE) of a Stationary Sowrce Under
'Section 112 and Title V of the Clean Air Act (Act), John S. Seitz, Director for Office of Air Quality
'Planning and Standards, U.S. EP A, to Regional Directors, Regions | — X:

i gl (B o) S Tl o e R e e e e ey o o e L

e !'January 23, 1996 — Letter from Conrad Simon, Director, Air & Waste Management Division, EPA
Region II to Mr. Billy J. Sexton, Director, Jefferson County Department of Planning and
EEnvironmental Management, Air Pollution Control District, Louisville, Kentucky (“Sexton memo™):
'htt ps.//iwww.epa.gov/sites/production/files/2016-04/documents/sexton 1996 pdyf.

. EJanuary 1997 — Overview of Clean Air Title V Financial Management and Reporting — A Handbook
'for Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant
1 College, University of Maryland. Supported by a grant from the U.S. EPA (“financial manager’s
E handbook™): Attp/Hwww.epa.gov/sites/production/files/2015-08/documents/t3finance. pdf.

e October 23, 2015 — Standards of Performance for Greenhouse Gas Emissions from New, Modified
and Reconstructed Stationary Sources: Electric Utility Generating Units. Final Rule (80 FR 645t10).
See Section XILE, “Implications for Title V Fee Requirements for GHGs” at page 64633:
http://www. gpo.govifdsys/pkg/FR-2015-10-23/pdf/2015-22837 pdf.

Guidance on Governmental Accounting Standards Relevant to Part 70:

e Handbook of Federal Accounting Standards and Other Pronouncements, as Amended, as of June 30,
2015, Federal Accounting Standards Advisory Board (FASAB).
http/hwww.fasab.gov/pdffiles/2015 fasah handhook.pdf.

e Statement of Federal Financial Accounting Standards 4: Managerial Cost Accounting Standards and
Concepts, page 396 of the FASB Handbook (“SFFAS No. 47).

e Statement of Federal Financial Accounting Standards 7: Accounting for Revenue and Other
Financial Sources and Concepts for Reconciling Budgetary and Financial Accounting, page 592 of
the FASAB Handbook (“SFFAS No. 77).

Statements of the G overnmental Accounting Standards Board (GASB):

e Statement No. 33, Accounting and Financial Reporting for Nonexchange Transactions (December
1998) (*GASB Statement No. 33™):
htip://www.gasb.orglisp/GASB/Document C/GASBDocumentPage?cid=1176160029148&accepted
Disclaimer=true.
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https://www.epa.gov/title-v-operating-permits/transition-funding-portions-state-and-local-air-programs-permit-fees
https://www.epa.gov/title-v-operating-permits/additional-guidance-funding-state-and-local-air-programs
https://www.epa.gov/title-v-operating-permits/options-limiting-potential-emit-pte-stationary-source-under-section-112
https://www.epa.gov/title-v-operating-permits/use-title-v-emission-fees-small-business-activities
https://www.epa.gov/title-v-operating-permits/overview-clean-air-title-v-financial-management-and-reporting-handbook
http://www.gasb.org/jsp/GASB/Document_CIGASBDocumentPage?cid=ll76160029148&accepted
http://wwwfasab.gov/pdffiles/2015
http://www.gpo.gov/fdsyslpkg/FR-2015-l

Statement No. 34, Basic Financial Statements — and Management’s Discussion and Analysis — for

State and Local Governments (June 1999) (“GASB Statement No. 34”):
http:/fwww.gasb.orgljsp/ GASB/Document C/GAS BDocumentPage?cid=1176160029121 &accepted

Disclaimer=true.


http://www.gasb

ATTACHMENT B
Example Presumptive Minimum Calculation

This attachment provides an example calculation of the “presumptive minimum’ under 40 CFR part
70 for a hypothetical air agency (“Air Agency X”).Mt
Background:
ott The “presumptive minimum™ is an amount of fee revenue for an air agency that is presumed to
be adequate to cover part 70 costs.?

ott If an air agency’s fee schedule would result in fees that would be less than thett
presumptive minimum, there is no presumption that its fees would be adequate to covertt
part 70 costs and the air agency is required to submit a “detailed accounting” to show thattt
its fees would be sufTicient to cover its part 70 costs.’

ott If an air agency’s fee schedule would result in fees that would be at least equal to thett
presumptive minimum, there is a presumption that its fees would be adequate to covertt
costs and a “detailed accounting” is not required. However, a “detailed accounting” istt
required whenever the EPA determines, based on comments rebutting the presumption oftt
fee adequacy or on the EPA’s own initiative, that there are serious questions regardingtt
whether its fees are sufficient to cover part 70 costs.

ott In addition, independent of the air agency’s status with respect to the presumptive minimum, att
“detailed accounting” is required whenever the EPA determines on its own initiative that therett
are serious questions regarding whether an air agency’s fee schedule is sufficient to cover its parttt
70 costs. This is required because part 70 requires an air agency’s fee revenue to be sufficient to
cover part 70 permit program costs."

ott The quantity of air pollutants and the “GHG cost adjustment” are unique to each air agency andtt
vary from year-to-year. As a result, the presumptive minimum calculated for an air agency istt
also unique to that particular agency on a year-to-year basis.tt

ot No source should use the presumptive minimum calculation described in this attachment to
calculate its part 70 fees.® Sources should instead contact their air agency for more informationtt
on how to calculate fees for a source.tt

! The example calculation follows the requirements of 40 CFR § 70.9(b)(2)(i)«(v).tt

2 See 40 CFR § 70.9(b)(2)(i).

3 See 40 CFR § 70.9(b)(5) (concerning the *‘detailed accounting” requirement).

4 See 40 CFR § 70.9(b)(5)(ii).

5 See 40 CFR §§ 70.9(a) and (b)(1).

6 See 40 CFR § 70.9(b)(3) (providing air agencies with flexibility on how they charge fees to individual sources).
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e An air agency may calculate the presumptive minimum in several circumstances:

o As part of a fee demonstration submitted to the EPA when an air agency sets its fee
schedule to collect at or above the presumptive minimum.

o As part of a fee evaluation to determine if an air agency with a fee schedule originally
approved to be at or above the presumptive minimum now results in fees that are below
the current presumptive minimum. When this occurs, the air agency is required to submit
a “detailed accounting” to show that its fee schedule will be sufficient to cover all
required program costs. Such a change in the presumptive minimum for an air agency
may occur for many reasons over time.’

o Toupdate the presumptive minimum amount for the air agency to account for changes
that have occurred since the calculation was last performeda A common reason for an air
agency to do this is to recalculate the amount to add the GHG cost adjustment.?

The presumptive minimum calculation is generally composed of three steps:

1. Calculation of the “cost of emissions. "dlhe “cost of emissions” is proportional to the emissions
of certain air pollutants of part 70 sources.

2. Calculation of the “"GHG cost adjustment” (as applicable). The “GHG cost adjustment,”
promulgated in October 23, 2015, is intended to recover the costs of incorporating GHGs into the
permitting program.

3. Sum the values calculated in Steps | and 2.

7 1t has been almost two decades since most part 70 programs were approved. Changes may have occurred since then that
would affect the presumptive minimum calculation for an air agency. For example, changes in the emissions inventory for
part 70 sources or changes to air agency fee schedules. The part 70 rules were also revised in 2015 to add a “GHG cost
adjustment” to the calculation of the presumptive minimum fee.
8 See 80 FR 64633 (October 23, 20165); 40 CFR § 70.9(b)(2)(v)-
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Example Scenario and Calculation:

Air Agency X performs its presumptive minimum calculation in November of 201 6 using data for Fiscal
Year 2016 (FY16 or October 1, 2015, through September 30, 2016).

Step 1 — Calculate the Cost of Emissions:
The “cost of emissions” is determined by multiplying the air agency’s inventory of actual emissions of
certain pollutants from part 70 sources (“fee pollutants”) by an annual fee rate determined by the EPA.

A. Determine the Actual Emissions of “Fee Pollutants” for a 12-month Period Prior to the
Calculation.

Note that the term “fee pollutants” used here is shorthand for “regulated pollutants (for
presumptive fee calculation),” a defined term in part 70,” which includes air pollutants for which
a national ambient air quality standard has been set, hazardous air pollutants, and air pollutants
sub ject to a standard under section 111 of the Act, excluding carbon monoxide, greenhouse
gases, and certain other pollutants.'® Note that any preceding 12-month period may be used, for
example, a calendar year, a fiscal year, or any other period that is representative of normal source
operation and consistent with the fee schedule used by the air agency.

For example, a review of Air Agency X’s emissions inventory records for part 70 sources for the
12-month period (FY16) indicates that the actual emissions of “fee pollutants” were 15,700 tons.

Total “Fee Pollutants”t= 15,700 tons for FY16

B. Determine the Presumptive Minimum Fee Rate ($/ton) Effective at the Time the
Calculation is Performed.

The presumptive minimum fee rate is updated by the EPA annually and is effective from
September | until August 31 of the following year. Historical and current fee rates are available
online: Autps:.//www.epa.gov/title-v-operating-permits/permit-fees. The fee rate used in the
calculation is the one that is effective on the date the calculation is performed, rather than the fee
rate in effect for the annual period ofthe emissions data.

For example, Air Agency X calculates its “presumptive minimum” for FY16 in November 2016.
The air agency first refers to the EPA website (listed above) to find the fee rate effective for

November 2016. This fee rate ($48.88) is used in the next step to calculate the cost of emissions.

Presumptive Minimum Fee Rate ($/ton) =$ 48.88 per ton.

9 The definition of “regulated pollutant (for presumptive fee calculation)” is found at 40 CFR § 70.2.
19 Note that 40 CFR §§ 70.9(b)(2)(ii) and (iii) provides exclusions for certain air pollutants and includes a definition of
“actual emissions.”
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C.aCalculate the Cost of Emissions.aa

Calculate the cost of emissions by multiplying the total tons of “fee pollutants” (value found in
A)tby the presumptive minimum fee rate (value found intB).tt

Cost of Emissionst= “Fee Pollutants™ (tons) * Presumptive Minimum Fee Rate ($/ton)
=15,700 tonst* $48.88/ton
=$767,416

Value Calculated in Step 1: Cost of Emissionsa $767,416
Step 2 — Calculate the GHG Cost Ad justment (as applicable):

The “GHG cost adjustment” is the cost for the air agency to review applications for certain permitting
actions to determine if GHGs have been properly addressed.

Aadetermine the Number of GHG Activities for Each Activity Category.aa

Determine the total number of activities processed during the period for each activity category
listed in the following table [based on table at 40 CFR § 70.9(b)(2)(v)}.

.. Burden Factor
Ahivity (hours per activity)
GHG Completeness Deterninations 43
(for initial permit or updated application)

GHG Evaluations for Permit Modification or )
Related Permit Actions
GHG Evaluations at Permit Renewal 10

For example, Air Agency X’s records were reviewed to determine the number of activities that
occurred for each activity category during FY16:
ott 2 GHG completeness determinations for initial applicationstt
ott 46 GHG evaluations for permit modifications or related actionstt
(11 significant modifications and 35 minor modifications)
ot 20 GHG evaluations at permit renewaltt

Note that the activities above are assumed to occur for each initial application, permit
modification, or permit renewal, regardless of whether the source emits GHGs or is subject to
applicable requirements for GHGs. Thus, there were 20 GHG evaluations at permit renewal
because there were 20 permit renewals.



B. Calculate the GHG Burden for Each Activity Category.

The GHG burden for each activity category is calculated by multiplying the number of activities

for each category (identified in A) by the relevant burden factor (hours/activity) listed in the
table above.

GHG Burden = Number of activities * Burden factor (hours/activity)

For example, Air Agency X calculated GHG burden as follows:
e 2 Completeness Determinations * 43 hours/activity = 86 hours
e 46 Evaluations for Mods or Related Actions * 7 hours/activityt= 322 hours
e 20 Evaluations at Permit Renewal * 10 hours/activity =200 hours

C. Calculate the Total GHG Burden (in hours).

The total GHG burden hours are calculated by summing the GHG burden hours for each activity

category determined in B.
For example, Air Agency X calculated total GHG burden hours as follows:
Total GHG Burden Hours = 86 hours + 322 hours + 200 hours
=608 hours
D. Calculate the GHG Cost Adjustment.

Calculate the GHG cost ad fustment f{or the period by multiplying the total GHG burden hours
(value calculated in C) by the cost of staff time.

GHG Cost Adjustmentt= Total GHG burden hours (hours)t* Cost of staff time ($/hour)
For example, Air Agency X’s budget office reported that the average cost of staff time for the
Department of Natural Resources (including wages, benefits, and overhead) for FY16 was

$56/hour.

GHG Cost Adjustmentt= Total GHG burden hourst* Cost of staff time
= 608 hours * $56/hour
=$34,048

Value Calculated in Step 2: GHG Cost Adjustments $S34,048



Step 3 — Calculate the Total Presumptive Minimum:
Calculate the total for the period by adding the cost of emissions (value calculated in Step 1) and the
GHG cost adjustment, as applicable (value calculated in Step 2).

Presumptive minimumt= Cost of emission ($) + GHG cost adjustment ($)
=3$767416 + $34,048

=$801,464
TotalaPresumptive Minimum= $801,464

Conclusion:aa

$801,464 is the Air Agency X’s presumptive minimum for FY16. This value would be compared against
the total part 70 fee revenue for the same period to determine if the total fee revenue is greater than or
less than the presumptive minimum.



August 4, 1993

VEMORANDUM

SUBJECT: Rei ssuance of Qui dance on Agency Review of State Fee
Schedul es for Operating Pernmits Programs Under Title V

FROM John S. Seitz, Director /s/
Office of Ailr Quality Planning and Standards (NMD-10)
TO Air Division Director, Regions |-X
On Decenber |18, 1992,” I i ssued a mefmorandum designed to provide

initial guidance on the Environnental Protection Agency's (EPA' s)
approach to reviewing State fee schedul es for operating permts prograns
under title V of the Clean Air Act (Act). Today's nenorandum updat es,
clarifies, revises, and replaces the earlier nenorandum

Section 502(b)(3) of the Act requires that each State collect fees
sufficient to cover all reasonable direct and indirect costs required to
devel op and adninister its title V permits program [As used herein,
the term"State" includes |ocal agencies.] The final part 70 regul ation
contains a list of activities discussed in the July 21, 1992 preanble to
the final rule (57 FR 32250) which nust be funded by pernit fees. This
nmenor andum and its attachnment provide further gui dance on how EPA
interprets that list of activities, as well as the procedure for
denonstrating that fee revenues are adequate to support the program

The nmenorandum and attachment set forth the principles which will
general ly guide our review of fee subnittals. The EPA believes that
these positions are consistent with the preanble and final rule and are
useful in explaining the broad | anguage in the promul gation, but in no
way supplant the pronmulgation itself. |In evaluating State program
subnittals, EPA will make judgnents based on the particul ar design and
attributes of the State program as well as the requirenents of section
70.9 of part 70.
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The policies set out in this nmenorandum and attachnment are intended
sol ely as gui dance, do not represent final Agency action, and cannot be
relied upon to create any rights enforceable by any party.

Several substantive revisions to the earlier guidance that are
reflected in this docunent deserve special nention. First,
With respect to activities which relate to provisions of the Act in
addition to title V, the revisions clarify that the cost of those
activities would be pernit programcosts only to the extent the
activities are necessary for part 70 purposes. For exanple, this
gualification would apply to activities undertaken pursuant to sections
110, 111, and 112 of the Act. 1In deternining which of the activities
normal |y associated with State I nplenentation Plan (SIP) devel opnent are
to be funded by pernmt fees, for instance, States should include those
activities to the extent they are necessary for the issuance and
i mpl erentation of part 70 pernmits. Accordingly, if a SIP provision
requires that a State performor review a nodeling denonstration of a
source's inpact on anmbient air quality as part of the pernit application
process, the State's costs which arise fromthe nodeling denonstration
(which are ordinarily not pernit program costs) nust be covered by
permt fees.

Second, the revisions provide that case-by-case nmaxi mrum achi evabl e
control technology determ nations for nodified/ constructed and
reconstructed nmajor toxic sources under
section 112(g) of the Act are considered pernmit programcosts, even if
the deternination preceded the issuance of the part 70 permt. This
position is consistent with the Agency's guidance on Title V Program
Approval Criteria for Section 112 Activities (issued April 13, 1993).
In that guidance, EPA explained that in order to obtain approval of
their title V permit programs, States nust take responsibility for
i mpl erenting all applicable requirenents of section 112, incl uding
section 112(g), to fulfill their broader obligation to issue title V
permts which incorporate all applicable requirenents of the Act. For
this reason, these section 112 activities are appropriately viewed as
permt programcosts and thus funded with permt fees.

Third, the revisions clarify in section Il.L that enforcenent
costs incurred prior to the filing of an adninistrative or judicial
conpl aint are considered permt programcosts, including the issuance of
notices, findings, and letters of violation, as well as devel opnent and
referral to prosecutorial agencies of enforcenent cases. This approach
is based on legislative history which indicates that Congress viewed the
filing of conplaints as the begi nning of enforcenent actions for
purposes of the statutory provision that excludes "court costs or other
costs associated with any enforcenent action" fromthe costs to be
recovered through pernmt fees.

Fourth, the revisions take a different approach to
"State-only" requirenents which are part of the title V permt by
concluding that part 70 does not require that pernit fees cover the
costs of inplenenting and enforcing such conditions, since the rule
requires that States designate these requirenents as not federally
enf or ceabl e.
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Fifth, the attachnent nodifies the discussion of the extent to
which title V fees nust fund the costs of pernit prograns under
provisions of the Act other than title V. After carefully considering
section 110(a)(2)(L) (which requires that every mmjor source covered by
a permit programrequired under the Act pay a fee to fund the pernmit
progran), as it relates to section 502(b)(3) in general, and section
502(b)(3)(A)(ii) in particular, EPA has concluded that title V fees nust
cover the costs of inplenenting and enforcing not only title V pernits
but of any other permits required under the Act, regardl ess of when
i ssued. This result nmakes sense, since the title V permt wll
i ncorporate the terns of other permits required under the Act so that
enforcing title V pernmits will have the effect of inplenenting and
enforcing those permit requirenents as well. However, the costs of
reviewi ng and acting on applications for permts required under Act
provisions other than title V need not be recouped by title V fees. In
concl usion, the costs of inplenenting and enforcing all permts required
under the Act nust be considered in determ ning whether a State's fee
revenue i s adequate to support its title V program However, States may
opt to retain separate nmechani snms and procedures for collecting permt
fees for other pernmitting prograns under the Act, provided the fees
covering the costs of inplenmenting and enforcing pernmits are included in
the deternination of fee adequacy for purposes of title V.

Al t hough nost of the changes outlined today are not expected to
affect significantly whether EPA will find fee prograns based on the
earlier guidance adequate, we will assist States in resolving any
difficulties which may have resulted fromreliance on the Decenber 18
gui dance.

As a neans of providing support for the Regional Ofices and
States on fee approval issues, we invite early submittal of fee anal yses
(separate fromthe entire programsubnittal) from States, particularly
t hose which propose to charge I ess than the presunptive fee minimum W
will assist Regional Ofices in reviewing these subnmittals with respect
to the requirenents of title V. Case-by-case reviews of fee prograns
whi ch you believe are ripe for review offer a tinely opportunity to
provi de additional guidance on this issue.

If you would like us to assist with review of a State's fee
program please contact Kirt Cox. For further information,
you may call Kirt at (919) 541-5399 or Candace Carraway at
(919) 541-3189.

At t achment

cc: Air Branch Chief, Regions |-X
Regi onal Counsel, Regions |-X

M Shapiro
J. Kurtzweg
A. Eckert
B. Jordan
R Kell am
J. Rasnic



ATTACHVENT

GUIDANCE FOR STATE FEE PROGRAM DEVELOPMENT

GENERAL PRINCIPLES

States nust collect, frompart 70 sources, fees adequate to fund
t he reasonable direct and indirect costs of the pernits program

Only funds collected frompart 70 sources may be used to fund a
State's title V pernmits program Legislative appropriations,

ot her fundi ng nechani sns such as vehicle license fees, and section
105 funds cannot be used to fund these pernits programactivities.

The 1990 Anendnents to the Clean Air Act (Act) generally require a
broader range of permitting activities than are currently
addressed by nost State and local permits prograns. Title V and
part 70 contain a nonexclusive list of types of activities which
nmust be funded by pernmit fees.

Title V fees present a new opportunity to inprove pernits program
i mpl emrent ati on where fundi ng has been inadequate in the past.

The fee revenue needed to cover the reasonable direct and indirect
costs of the pernits program nmay not be used for any purpose
except to fund the pernits program However, title V does not
limt State discretion to collect fees pursuant to independent
State authority beyond the minimum anmount required by title V.

The eval uation of State fee program adequacy for part 70 approval
purposes will be based solely on whether the fees will be
sufficient to fund all permt program costs.

Any fee program which coll ects aggregate revenues |ess than the
$25 per ton per year (tpy) presunptive minimumw ||l be subject to
cl ose Environnmental Protection Agency (EPA) scrutiny.

If credible evidence is presented to EPA which rai ses serious
guestions regardi ng whether the presunptive m ni rum anount of fee
revenue is sufficient to fund the permts program adequately, the
State must provide a detail ed denpnstration as to the adequacy of
its fee schedule to fund the direct and indirect costs of the
permts program



° The EPA encourages State legislatures to include flexible fee
authority in State statutes so as to allow flexibility to nmanage
fee adjustnents if needed in light of program experience, audits,
and accounting reports. States should be able to adapt their fee
schedules in a tinely way in response to new i nformati on and new
program requirenents.

I1. ACTIVITIES EXPECTED TO BE FUNDED BY PERMIT FEES
A. Over vi ew.

- Permits programfees nust cover all reasonable direct and
indirect costs of the title V pernits programincurred by
State and/or |ocal agencies. For exanple, fees nust cover
the cost of permitting affected units under section 404 of
the Act, even though such sources nay be subject to special
treatnent with respect to paynment of permt fees.

- In making the deternination as to whether an activity is a
title V permits programactivity, EPA will consider the
design of the individual State's title V programand its
relationship to its conprehensive air quality program State
design of its air program including its State |nplenentation
Plan (SIP), will in sone cases deternine whether a particul ar
activity is properly considered a pernmits programactivity.
For exanple, if a SIP provision requires that a State perform
or review a nodeling denonstration of a source's inpact on
anbient air quality as part of the permt application
process, the State's costs which arise fromthe nodeling
denonstration (which are ordinarily not pernit program costs)
woul d be part of the State's title V programcosts. Because
the nature of permitting-related activities can vary from
State to State, the EPA intends to eval uate each program
individually using the definition of "permt program costs"
in the final regulation

° In general, EPA expects that title V permt fees will fund
the activities listed below However, in evaluating State
program submittals, EPA will consider the particular design
and attributes of the State program It is inportant to note
that the activities listed bel ow may not represent the ful
range of activities to be covered by pernmit fees.
| npl ement ati on experience nmay denonstrate that additiona
activities are appropriately added to this Iist.

Additionally, sonme States may have further



program needs based on the particularities of their own air
gqual ity issues and program structure.

States may use pernit fees to hire contractors to support
permtting activities.

B. Initial programsubnittal, including:

Devel opnment of docunentation required for program subnittal
i ncl udi ng program description, docunentation of adequate
resources to inplenent program letter from Governor
Attorney General's opinion

Devel opnent of inplenentation agreenent between State and
Regi onal O fice.

C. Part 70 program devel opnent, including:

Staff training.

Permits programinfrastructure devel opnent, including:

* Legi sl ative authority.

* Regul ati ons.

* Gui dance.

* Pol i cy, procedures, and forns.

* I ntegration of operating pernmits programw th other
prograns [e.g., SIP, new source review (NSR), section
112].

* Data systens (including Al RS-conpatible systens for

subnitting pernmitting information to EPA, pernit
tracking system) for title V purposes.

* Local program devel opnent, State oversight of |oca
prograns, nodifications of grants of authority to | oca
agenci es, as needed.

* Justification for programel enents which are different
from but equivalent to required program el enents.

Permits program nodifications which nmay be triggered by new
Federal requirenents/policies, new standards [e.g., maxinmm
achi evabl e control technol ogy (MACT), SIP, Federa

i mpl erentation plan], or audit results.



Perm ts program coverage/ applicability determ nations, including:
- Creating an inventory of part 70 sources.
- Devel opnent of programcriteria for deferral of
nonmaj or sources consistent with the discretion provided to
States in part 70.

- Application of deferral criteria to individual sources.

- Devel opnment of significance |levels (for exenpting certain
information frominclusion on pernits application).

- Devel opnent and i npl enentation of federally-enforceable
restrictions on a source's potential to emt in order to
avoid it being considered a najor source.

Permits application review, including:

- Conpl et eness revi ew of applications.

- Techni cal anal ysis of application content.

- Revi ew of conpliance plans, schedul es, and conpliance
certifications.

General and nodel permits, including:

- Devel opment .

- | npl enent ati on.

Devel opnent of permit terns and conditions, including:
- Qperational flexibility provisions.

- Netting/trading conditions.

- Filling gaps within applicable requirenments (e.g., periodic
noni toring and testing).

- Appropriate conpliance conditions (e.g., inspection
and entry, nonitoring and reporting).

- Screen/ separate "State-only" requirenents fromthe federally-
enf orceabl e requi renments.



Devel opnent of source-specific permt lintations [e.qg.
section 112(g) deterninations, equivalent SIP enissions
limts pursuant to 70.6(a)(1)(iii)].

Optional shield provisions.

Publ i ¢/ EPA parti ci pation, including:

Perm t

Notices to public, affected States and EPA for issuance,
renewal , significant nodifications and (if required by State
law) for mnor nodifications (including staff tinme and
publication costs).

Response to coments received

Hearings (as appropriate) for issuance, renewal, significant
nodi fications, and (if required by State law) for ninor

nodi fications (including preparation, administration
response, and docunentation).

Transnittal to EPA of necessary docunentation for review and
response to EPA objection.

90-day challenges to permits terns in State court, petitions
for EPA objection.

revi sions, including:

Devel opnent of criteria and procedures for the foll ow ng
different types of permt revisions:

* Admi ni strative amendnents.
* M nor nodifications (fast-track and group processing).
* Si gni fi cant nodifications.

Anal ysi s and processi ng of proposed revisions.

Reopeni ngs:

For cause.

Resul ting from new eni ssi ons standards.



Activities relating to other sections of the Act which are al so
needed in order to issue and inplenent part 70 permts, including:

Certain section 110 activities, such as:
* Eni ssions inventory conpil ation requirenents.

* Equi val ency deterni nati ons and case- by-case
reasonably avail able control technology deterni nations
if done as part of the part 70 permitting process.

| npl enent ati on and enforcenent of preconstruction
permts issued to part 70 sources pursuant to title
of the Act, including:

* State minor NSR permits issued pursuant to a program
approved into the SIP

* Prevention of significant deterioration/NSR permits
i ssued pursuant to Parts C and D of
title I of the Act.

| npl enent ati on of Section 111 standards through part 70
permts.

| npl enentati on of the followi ng section 112 requirenents
t hrough part 70 permts:

* Nati onal Enmi ssion Standards for Hazardous Air
Pol | utants (NESHAP) pronul gated under
section 112(d) according to the tinmetable specified in
section 112(e).

* The NESHAP promul gat ed under section 112(f) subsequent
to EPA's study of the residual risks
to the public health.

* Section 112(h) design, equipnent, work practice, or
operati onal standards.

Devel opnent and i npl enentation of certain section 112
requi rements through part 70 permits, including:

* Section 112(g) programrequirenents for constructed,
reconstructed, and nodi fied maj or sources.



Section 112(i) early reductions.
Section 112(j) equival ent MACT determ nations.

Section 112(1) State air toxics programactivities that
take place as part of the part 70 permitting process.

Section 112(r)(7) risk managenent plans if the plan is
devel oped as part of the pernmits process.

Conpl i ance and enforcenent-related activities to the extent that
these activities occur prior to the filing of an adm nistrative or

j udi ci al

conplaint or order. These activities include the

following to the extent they are related to the enforcenent of a

permt,

the obligation to obtain a pernit, or the pernmitting

regul ati ons:

Devel opnent and admi nistration of enforcenent |egislation,
regul ations, and policy and gui dance.

Devel opnent of conpliance plans and schedul es of conpliance.

Conpl i ance and nmonitoring activities.

*

Revi ew of nonitoring reports and conpli ance
certifications.

| nspecti ons.
Audits.

Stack tests conducted/reviewed by the pernmitting
aut hority.

Requests for information either before or after a
violation is identified (e.g., requests sinlar to
EPA's section 114 letters).

Enf orcenent-rel ated activities.

*

Preparation and i ssuance of notices, findings, and
letters of violation [NOV's, FOV's, LOV s].

Devel opnent of cases and referrals up until the filing
of the conplaint or order.



- Excl uded are all enforcenment/conpliance nonitoring costs
which are incurred after the filing of an admi nistrative or
judicial conplaint.

The portion of the Small Business Assistance Program which
provi des:

- Counseling to hel p sources determ ne and neet their
obl i gations under part 70, including:

* Applicability.
* Options for sources to which part 70 applies.
- Qutreach/ publications on part 70 requirenments.
- Direct part 70 pernmitting assistance.
Pernmit fee program adninistration, including:
- Fee structure devel opnent.
- Fee denonstrati on.
* Projection of fee revenues.

* Projection of programcosts if detail ed denpnstration
is required.

- Fee coll ection and admninistration

- Peri odi c cost accounti ng.

General air programactivities to the extent they are al so
necessary for the issuance and inplenentation of part 70

permts.

- Eni ssi ons and anbi ent nonitoring.

- Mbdel i ng and anal ysi s.

- Denonstrati ons.

- Emi ssions inventories.

- Adm ni stration and technical support (e.g., nanagerial costs,

secretarial/clerical costs, |abor indirect costs, copying
costs, contracted services, accounting and billing).



A

1v.

Overhead (e.g., heat, electricity, phone, rent, and
janitorial services).

States will need to develop a rational nethod based on sound
accounting principles for segregating the above costs of the
permts programfromother costs of the air program The
cost figures and nethodol ogy will be reviewed by EPA on a
case- by-case basis.

FLEXIBILITY IN FEE STRUCTURE DESIGN

A State may design its fee structure as it deens appropriate,
provided the fee structure raises sufficient revenue to cover al
reasonabl e direct and indirect pernits program costs.

Provi ded adequat e aggregate revenue is raised, States nay:

Base fees on actual enissions or allowabl e em ssions.

Differentiate fees based on source categories or type of
pol | ut ant.

Exenpt sone sources fromfee requirenents.
Determine fees on sone basis other than em ssions.

Charge annual fees or fees covering sone other period of
time.

INITIAL PROGRAM APPROVABILITY CRITERIA

El enrents of State programsubmittals which relate to permt fees.

Denonstration that fee revenues in the aggregate wll
adequately fund the pernits program

Initial accounting to denonstrate that pernit fee revenues
required to support the reasonable direct and indirect
permts programcosts are in fact used to fund pernmts
program costs.

Statenent that the programis adequately funded by pernmit
fees (which is supported by cost estimates for the first 4
years of the permts progran)



Met hods by which a State nay denpnstrate that its fee schedule is
sufficient to fund its title V permts program

- Denonstration that its fee revenue in the aggregate will neet
or exceed the $25/tpy (with CPl adjustnent) presunptive
ni ni mum anount .

- Detai | ed fee denonstration

*

Required if fees in the aggregate are | ess than the
presunptive minimumor if credible evidence is
presented raising serious questions during public
conment on whether fee schedule is sufficient or

i nformation casting doubt on fee adequacy ot herwi se
cones to EPA's attention.

Conput ati on of $25/tpy presunptive mni num

- The enissions inventory agai nst which the $25/tpy is applied
is calculated as foll ows:

*

Cal cul ate emi ssions inventory using actual em ssions
(and estimates of actual em ssions).

Fromthe total em ssions of part 70 sources, exclude
em ssions of carbon nonoxide (CO and other pollutants
consistent with the definition of "regul ated pol | utant
(for presunptive fee purposes)."”

States nmay:

° Excl ude eni ssions which exceed 4,000 tpy per
pol | utant per source.

° Excl ude emni ssions which are already included in
the calculation (i.e., double-counting is not
required).

° Exclude insignificant quantities of em ssions not

required in a pernit application

States have two options with respect to enissions from
affected units under section 404 of the Act during 1995
t hrough 1999.

° If a State excludes em ssions fromaffected units
under section 404 fromits inventory, fees from
those units may not be used to show that the
State's fee revenue neets or exceeds the $25/tpy
presunptive nmni num anount (see paragraph |IV.E
bel ow) .

° If a State includes enm ssions fromaffected units

under section 404 in its inventory, it may include
non-em ssi ons-based fees fromthose units in
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showi ng that its fee revenue neets or exceeds the
$25/tpy presunptive mni num anount (see paragraph
| V. E bel ow.)

- Conput ati on of the presunptive mininmumanmount is a surrogate
for predicting aggregate actual programcosts. Once this
aggregate cost has been determnined, the nethod used for
conputing it does not restrict a State's discretion in
designing its particular fee structure. States nmay inpose
fees in a manner different fromthe criteria for calculating
the presunptive anobunt (e.g., charging fees for CO em ssions
and for em ssions which exceed 4,000 tpy per pollutant per
source).

D. Establ i shing that fee revenue neets or exceeds the presunptive
ni ni mum

- Fee revenue in the aggregate nust be equivalent to $25/tpy
(as adjusted by CPI) as applied to the qualifying em ssions
i nventory.

- States have flexibility in fee schedul e design as outlined in
paragraph |1l above and are not required to adopt any
particul ar fee schedul e.

E. Fees collected fromaffected units under section 404.

- States may not use enissions-based fees from "Phase |"
affected units under section 404 for any purpose related to
the approval of their operating permits prograns for the
period from 1995 through 1999. The EPA interprets the
prohi bition contained in section 408(c)(4) of the Act as
preventing EPA fromrecognizing the collection of such fees
in deternmining whether a State has net its obligation for
adequat e program funding. Furthernore, such fees cannot be
used to support the direct or indirect costs of the pernits
program However, States may, on their own initiative,

i mpose title V em ssions-based fees on affected units under
section 404 and use such revenues to fund activities beyond
those required pursuant to title V.

* Al units initially classified as "Phase |" units are
listed in Table | of 40 CFR part 73. |In addition
units designated as active substitution units under
section 404(b) are considered
"Phase |" affected units under section 404.

- States may collect fees which are not enissions based (e.g.
application or processing fees) fromsuch units.

- Rol e of nonem ssi ons-based fees in deternining adequacy of
aggregate fee revenue.

* Such fees may be used as part of a detailed fee

denonstrati on (which does not rely on the $25/t py
presunption).
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* Such fees may not be used to establish that aggregate
fees neet or exceed the presunptive m ni num anount
unl ess the State exercises its discretion to include
em ssions fromaffected units under section 404 in the
em ssions inventory agai nst which the $25/tpy is
appl i ed.

Fee program accountability.

Initial accounting (required as part of program subnmittal)
conprised of a description of the nechani snms and procedures
for ensuring that fees needed to support the reasonabl e
direct and indirect costs of the programare utilized solely
for pernits program costs.

Peri odi c accounting every 2-3 years to denonstrate that the
reasonabl e direct and indirect costs of the program were
covered by fee revenues.

Earlier accounting or nore frequent accountings if EPA
determ nes through its oversight activities that a programs
i nadequat e inplenentation may be the result of inadequate

f undi ng.

Covernor's statenent assuring adequate personnel and funding for
permts program

Submitted as part of program submittal

A statenment supported by annual estinmates of pernits program
costs for the first 4 years after program approval and a
description of howthe State plans to cover those costs.

* Det ail ed description of estimated annual costs is not
required if the State has relied on the presunptive
m ni rum anount in denonstrating the adequacy of its fee
program

12



* Det ail ed description of estimated costs for a
4-year period showi ng how programactivities and
resource needs will change during the transition period
is required if State proposes to collect fee revenue
which is I ess than the presunptive m ni mum anount.

- Proj ection of annual fee revenue for a 4-year period with
expl anati on of how State will handl e any tenporary shortfal
(if projected revenue for any of the 4 years is less than
estimated costs).

FUTURE ADJUSTMENTS TO FEE SCHEDULE

Conti nui ng requi renent of fee revenue adequacy.

- Cbligates the States to update and adjust their fee schedul es
periodically if they are not sufficient to fund the
reasonabl e direct and indirect costs of the permts program

Changes in fee structure over tine are inevitable and may be
required by the foll owi ng events:

- Resul ts of periodic audits/accountings.

- Revi sed nunber of part 70 sources (discovery of new sources,
new EPA standards, expiration of the deferral of nonmgjor
sources).

- Changes in the nunber of permt revisions.

- Changes in the number of affected units under
section 404 (e.g., substitution units).

- CPI -type adj ust nments.

- Different activities during post-transition period.

13



NOT1 CE

The policies set out in this guidance docunent are intended
sol ely as gui dance and do not represent final Agency action
and are not ripe for judicial review. They are not intended,
nor can they be relied upon, to create any rights enforceable
by any party in litigation with the United States. The EPA
officials may decide to foll ow the guidance provided in this
gui dance docunent, or to act at variance with the gui dance,
based on an anal ysis of specific circunstances. The EPA al so
may change this guidance at any tinme w thout public notice.
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Title V Revenues

1. Application Deposit Fee Title V Invoices
2. Order of Abatement 1. Annual w/Emissions Fee
3. Records Request 2. Renewal/Revision Fee

Payment Recelipt

The payment is then entered into Accela using one of the

t ies for d it in to the Title V Cost Cent
The payment is entered into the Air Quality permit categories for deposit in to the Title v Lost Lenter

database. This updates the permit database indicating 1. Industrial Permits Title V
payment amount and date received. 2. Industrial Permits Order of Abatement by Consent Title V

3. Industrial Title V Public Records Request

Title V Expenditures

The staff’s hours are then transferred over to the County
payroll where the account hours are charged by employee
to the Title V Cost Center where expenditures are tracked

and accounted for in the JD Edwards EnterpriseOne
accounting software.

Staff working on Title V’s track their time and enter their
hours on their time sheet




Appendix F. PCAQCD Comments on the Draft Report



TSAI, YA-TING

From: Michael Sundblom <Michael.Sundblom@pinalcountyaz.gov>
Sent: Tuesday, August 7, 2018 3:16 PM

To: Rios, Gerardo

Cc: Anu Jain; TSAI, YA-TING; Kurpius, Meredith; Bob Farrell
Subject: RE: Pinal Title V Program Evaluation draft report

Gerardo,

Thank you for the opportunity to review and provide comment on the Pinal Title V Program Evaluation draft report.

We offer the following comments and corrections:

1.

7.

Executive Summary, Item 5, page 4 — Item 5 seems to conflict with finding 4.1. To clarify, PCAQCD has
historically posted active/issued Title V permits and supporting materials to its web site. In past practice
PCAQCD has not posted all supporting documentation for proposed permits or revision but offered to supply
that information upon request.

PCAQCD Description, Page 7 — EPA noted that PCAQCD has a staff of about twelve employees. As an update,
PCAQCD has recently filled vacant positions in the department and as of today, is fully staffed at 14 employees.

Section 2.1 — EPA comments and discusses in Finding 7.7 that one permit writer recently left the agency and
now the permits are reviewed by one permit writer (the current manager) and the director. As an update, the
vacant permit engineer position was filled and the permitting review process continues as it did during the audit.

Section 2.4 - Please correct the typos in the discussion on Page 11: “The Permits Access Database and Excel
spreadsheet is used for tracking the all permitting activity moving thru the system”. And, in the discussion,
Paragraph 2, Page 11: “PCAQCD stated that they are plan to meet with the County IT department to discuss
possible improvements”.

Section 2.5 — Please correct the “PCAQCD” acronym in Footnote 12 on page 13.

Section 4.4 - EPA comment in the Finding on page 19 that PCAQCD rarely uses a concurrent process for public
comment and the EPA’s 45-day review. Response: - PCAQCD’s Code 83-1-065.A.2 does not allow for a
concurrent review of the TV draft permits. We would like to discuss a process with EPA to address our ability to

allow for a concurrent or a consecutive review of the proposed Title V permits.

Section 5.2 — Please correct the “PCAQCD” acronym in the Recommendation section on page 23.

Please let me know if you have questions or need further clarification.

Regards,

Mike Sundblom
Director
Pinal County Air Quality Control


mailto:<Michael.Sundblom@pinalcountyaz.gov>

Appendix G. EPA Response to PCAQCD Comments



EPA Region 9 Responses to PCAQCD Comments on the
Draft Title V Program Evaluation Report
August 13, 2018

Thank you for providing comments on the draft title V program evaluation report.! The EPA has
reviewed PCAQCD’s comments and provides the following responses.

I.

District Comment: Executive Summary, Item 5, page 4 — Item 5 seems to conflict with finding
4.1. To clarify, PCAQCD has historically posted active/issued Title V permits and supporting
materials to its web site. In past practice PCAQCD has not posted all supporting documentation
for proposed permits or revision but offered to supply that information upon request.

a. EPA Response: Thank you for your comment. We have revised the final document to
correct this error. The EPA recognizes that the PCAQCD posts active/issued title V
permits and supporting materials to its website. We recommend providing historical
technical support documents referenced in the active technical support document to
provide a better understanding to the public.

District Comment: PCAQCD Description, Page 7 — EPA noted that PCAQCD has a staff of
about twelve employees. As an update, PCAQCD has recently filled vacant positions in the
department and as of today, is fully staffed at 14 employees.

a. EPA Response: Thank you for the update; our final report includes this information.

District Comment: Section 2.1 — EPA comments and discusses in Finding 7.7 that one permit
writer recently left the agency and now the permits are reviewed by one permit writer (the
current manager) and the director. As an update, the vacant permit engineer position was filled
and the permitting review process continues as it did during the audit.

a. EPA Response: Thank you for the update; our final report includes this information.

District Comment: Section 2.4 - Please correct the typos in the discussion on Page 11: “The
Permits Access Database and Excel spreadsheet is used for tracking the all permitting activity
moving thru the system”. And, in the discussion, Paragraph 2, Page 11: “PCAQCD stated that
they are plan to meet with the County IT department to discuss possible improvements”.

a. EPA Response: Typo is now fixed.

District Comment: Section 2.5 — Please correct the “PCAQCD” acronym in Footnote 12 on page
13.
a. EPA Response: Typo is now fixed.

District Comment: Section 4.4 - EPA comment in the Finding on page 19 that PCAQCD rarely
uses a concurrent process for public comment and the EPA’s 45-day review. Response: -
PCAQCD’s Code §3-1-065.A.2 does not allow for a concurrent review of the TV draft permits.
We would like to discuss a process with EPA to address our ability to allow for a concurrent or a
consecutive review of the proposed Title V permits.
a. EPA Response: EPA Region 9 is available to discuss options for concurrent review with
the District.

! The District’s comments, along with EPA’s responses to comments, are included as Appendix

F and G, respectively, in the final report.



7. District Comment: Section 5.2 — Please correct the “PCAQCD” acronym in the
Recommendation section on page 23.
a. EPA Response: Typo is now fixed.
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