U.S. Environmental Protection Agency, Region 9
Drinking Water Tribal Set-Aside Program
2019 Guidelines and Procedures for Applying for Assistance

EPA Region 9 (EPA) is pleased to issue these guidelines and procedures for applying for assistance
from the Drinking Water Tribal Set-Aside (DWTSA) program. This program provides funding for
federally recognized tribes within EPA Region 9 for public drinking water system infrastructure.
Funds are awarded through direct grants to tribes or interagency agreements with the Indian Health
Service (IHS). The funding will be used to address the most significant public health threats for
public water systems.

Approximately $7 million of FY19 funds may be available. In addition, projects ranking higher than
Health Category 9 may be considered under the anticipated FY 20 appropriation. Matching funds are
not typically required; however, in cases where commercial entities and/or non-tribal populations
receive water from the public water system, EPA may require the tribe to provide a funding
contribution proportional to the water demand of the commercial entity and/or non-tribal
populations. Similarly, for projects whose costs are correlated with water usage, a funding
contribution may be required for water systems using over 150 gallons per capita per day, with the
contribution proportional to the amount over 150 gallons per capita per day used. Additionally,
given the limited funds available under this program and EPA’s goal to maximize the number of
projects it can fund, EPA may work with applicants to explore the availability of funding from other
federal agencies, tribal or third-party sources to contribute to the total project cost.

This assistance will be awarded under Section 300j-12 of the Safe Drinking Water Act, 42 U.S.C.
81452. The Catalog of Federal Domestic Assistance Number is 66.468.

Important Dates:

November 9, 2018 - - EPA must receive proposals by this date, including the proposal form,
tribal government endorsement, and preliminary engineering reports (PERS)
or planning project proposals with supporting documents. Proposals
received after November 9, 2018 will not be considered for funding.

E-mail one electronic copy of the proposal and any documentation to:
Emmanuelle Rapicavoli, rapicavoli.emmanuelle@epa.gov

Electronic files exceeding 8MB must either be separated into emails not
exceeding 8MB each, or saved on a memory device and mailed.

or

Mail one hard copy of the proposal and any documentation to:
Emmanuelle Rapicavoli, WTR 3-2
U.S. Environmental Protection Agency, Region 9
75 Hawthorne Street
San Francisco, CA 94105


mailto:rapicavoli.emmanuelle@epa.gov

December 2018 - - - - EPA will notify each applicant of the draft proposal priority and whether the
project is selected to continue with the application process.

February 2019 - - - - - Applicants can submit comments on the draft prioritization. For projects
selected to continue with the application process, applicants must submit
responses to any EPA comments, and capacity and managerial checklists.

March-August 2019 - EPA notifies applicants of the final priority list and funding decision, along
with guidance letters for projects to be funded by grant.

May-August 2019- - - Tribe submits grant application, or Indian Health Service submits draft
Memorandum of Agreement and signed Project Summary (exact dates will
be included in funding decision notification letters).

September 2019 - - - - EPA awards funds for selected projects.
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U.S. Environmental Protection Agency, Region 9
Drinking Water Tribal Set-Aside Program
2019 Guidelines and Procedures for Applying for Assistance

I. Description of Program

EPA Region 9 (EPA) is pleased to issue these 2019 guidelines and procedures for applying for
assistance from the Drinking Water Tribal Set-Aside (DWTSA) program. This program provides
funding for federally recognized tribes within EPA Region 9 for public water system
infrastructure. Funds are awarded through direct grants to tribes or interagency agreements with
the Indian Health Service. The funding will be used to address the most significant public health
threats posed by inadequate public drinking water system infrastructure. Approximately $7
million may be available in FY19. In addition, projects ranking higher than Health Category 9
may be considered for anticipated FY20 funds. This assistance will be awarded under Section
300j-12 of the Safe Drinking Water Act, 42 U.S.C. 81452.

A. Program History

The 1996 amendments to the Safe Drinking Water Act (SDWA) provide for a Drinking Water
State Revolving Fund similar to the Clean Water State Revolving Fund which had been in
existence for over a decade. The SDWA contains a provision setting aside 1.5% of the annual
appropriation for drinking water systems that serve Indian tribes.* In FY10 and subsequent years,
EPA’s budgets increased the tribal set-aside from 1.5% to 2%, and in FY'16 a funding floor of
$20 million was added to the national tribal-set aside. EPA anticipates that future budgets will
retain the 2% increase and $20 million floor.

EPA Headquarters issued national guidelines for this program in 1998 which can be found at
http://www.epa.gov/safewater/dwsrf/allotments/tribes/pdf/guidelines_dwsrf tribal.pdf. The national guidelines
gave each EPA region significant flexibility in developing regional funding procedures. EPA
Region 9 formed a Regional Tribal Operations Committee (RTOC) DWTSA workgroup with
tribal representatives to develop these procedures to meet tribal needs, consistent with the
objectives of the SDWA and the national guidelines.

In December 2013, EPA Headquarters issued revisions to the national guidelines that can be
found at http://water.epa.gov/grants_funding/dwsrf/allotments/upload/epa816B13015.pdf. These revised
national guidelines necessitated some changes to the Region 9 guidelines document. EPA Region
9 amended the guidelines in 2014 in coordination with the RTOC DWTSA workgroup and
consultation with Region 9 tribes.

B. What types of projects can be funded through this program?

Infrastructure projects funded through the DWTSA must address the most significant threats to
public health associated with public water systems that serve tribal populations. Eligible projects
(or portions of projects) must ensure compliance with the National Primary Drinking Water

142 U.S.C. 300j-12(i)(1) 42 U.S.C. 300j-12(i)(1)
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Regulations under 40 CFR Part 141, or otherwise further the health protection objectives of
SDWA.2 As stated in the national guidelines, eligible infrastructure improvement projects can:

Rehabilitate/develop sources (excluding reservoirs, dams, water rights);
e Install or upgrade treatment facilities;

e Install or upgrade storage facilities, including finished water reservoirs;
e Install or replace transmission and distribution pipes;

e Replace aging infrastructure if replacement is needed to maintain compliance or further the
health protection goals of the SDWA,;

e Install new transmission, distribution or service lines to connect existing homes to a public
water supply;

e Water efficiency projects (e.g., installation of meters);

e Expansion, consolidation or development of a new public water system (limited
circumstances, see below); and

e Develop preliminary engineering reports (PERS).

Addendum 99-1 to the national guidelines allows funding for the creation of new community
water systems to address existing public health problems caused by unsafe drinking water
provided by individual wells or surface water sources. The policy also allows the creation of new
regional community water systems which consolidate several existing systems that have
technical, financial, or managerial difficulties. Before funding the creation of a new system, EPA
must ensure that all of the potentially affected parties have been notified and that the tribe has
considered alternative solutions to addressing the problem. According to the national guidelines,
new systems may be funded only if the following conditions are met:

e options for connection with adjacent public water systems have been fully explored and
deemed unreasonable by the EPA Region;

e upon completion of the project, the entity created must meet the federal definition of a
community water system;

e funding is limited to projects where an actual public health problem exists with documented
health risks;

o the project must be limited in scope to the specific geographic area affected by the health
risk; and

e the project can only be sized to accommodate a reasonable amount of growth expected over

2 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
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the life of the facility - growth cannot be a substantial portion of the project.

DWTSA funding can also be used to develop a preliminary engineering report, and for work to
secure rights of way (though DWTSA funds cannot be used to purchase real property).

The national guidelines also allow EPA to consider funding unscheduled “emergency” projects
after EPA uses its prioritization method to rank projects for a year.® Such projects can include
those where some type of failure was unanticipated or the result of natural disaster or an
emergency and may require immediate attention to protect public health. In these cases, EPA has
the authority to fund the emergency project provided it meets the requirements of the Drinking
Water Tribal Set Aside Program.

The Water Infrastructure Improvements for the Nation (WIIN) Act provided EPA with the
flexibility to utilize DWTSA funding to provide “operations and maintenance training and
operator certification services to Indian Tribes.” Eligible recipients of funds for these activities
include tribal organizations and intertribal consortia. Funding for operation and maintenance
activities is not eligible under this new flexibility. While the WIIN Act does not establish any
funding minimums for these activities, a maximum of 30% of the annual DWTSA allocations by
region may be used for this purpose®. Region 9 has utilized this new flexibility in fiscal years
2017 and 2018 to fund operator certification training and exam services provided by the Inter
Tribal Council of Arizona. We anticipate utilizing this flexibility in future funding cycles to
support critical operations and maintenance training and operator certification services to Tribes.

C. What types of projects cannot be funded through this program?

According to §1452(a)(2), the Safe Drinking Water Act specifically disallows projects for:
e Monitoring;
e Operation and maintenance;
e Projects intended primarily for future growth; and
[ ]

Land acquisition (unless the land is integral to the project and is from a willing seller
(81452(k)(1)(A)()).

According to 81452(g)(2), the Safe Drinking Water Act specifically disallows projects for:
e Supplementing the Public Water System Supervision Program;
e Administering or providing technical assistance through source water protection
programs;
e Developing and implementing a capacity development strategy; and
e Administering an operator certification program.

According to 81452(k), the Safe Drinking Water Act specifically disallows projects for:
e Loans to water systems to acquire land or a conservation easement;
e Loans to any community water system to implement source water protection measures in
delineated areas;

3 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
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e Loans to any community water system to assist them with source water protection;

e Technical or financial assistance to any water system to carry out a capacity development
strategy; and

e Implementation of a wellhead protection program.

According to the national guidelines, funding is not allowed for:
e Dams, or rehabilitation of dams;®
e Water rights;®
Reservoirs (except for finished water reservoirs and those reservoirs that are part of the
treatment process and are located on the treatment facility property);’
Projects that serve mainly commercial uses, including livestock watering;
Projects needed primarily for fire protection;®
Compliance monitoring; and
Projects for tasks that are considered routine operation and maintenance.

D. Program Link to EPA’s Strategic Plan/Government Performance Results Act (GPRA)

Projects funded under this program support the strategic measures expressed by Goal 2
(Protecting America’s Waters), Objective 2.1 (Protect Human Health), of the EPA Strategic Plan
for 2014-2018 related to the provision of safe drinking water to tribal communities. The program
fits within the EPA Strategic Plan and the Goals Performance Results Act in that the completion
of the project will help to achieve the target that 88% of the population served by community
water systems in Indian country will receive drinking water that meets all applicable health-
based drinking water standards. In addition, the program will help to increase the number of
American Indian and Alaska Native homes provided access to safe drinking water in
coordination with other federal agencies.

I1. Award Information

EPA intends to award approximately $7 million in FY19 funding for projects ranging in size
from $30,000 to over $2 million. In addition, projects ranking higher than Health Category 9
may be considered for anticipated FY20 funds. Over the history of the program, the average cost
of funded construction projects is approximately $600,000. Based on experience from previous
years, EPA estimates that eight to twelve construction projects and a four to five planning
projects may be selected for funding. Tribes may request that projects be awarded as either a
grant to the tribe or an interagency agreement with the Indian Health Service.

EPA reserves the right to partially fund proposals by funding discrete activities, projects, or
phases of proposals, and may work with applicants to explore the availability of funding from
other federal agencies, tribal, or third-party sources to contribute to the total project cost. If EPA
decides to partially fund proposals, it will do so in a manner that does not prejudice any proposal
or affect the basis upon which the proposals, or portion thereof, were evaluated and selected for
award. Funding for project proposals is not guaranteed and is subject to the availability of funds.
EPA is not bound by any estimates in these guidelines and reserves the right to reject all

5 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
6 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
"U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
8 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 16
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proposals or applications and make no awards.

The national guidelines provide EPA with the authority to transfer funds between the Clean
Water Indian Set Aside (CWISA) funds and the DWTSA Programs.® The Office of Ground
Water and Drinking Water (OGWDW) and the Office of Wastewater Management (OWM)
calculate each region’s allotment and indicate the maximum amount of funding available for
transfer within each EPA region. Any transferred clean water infrastructure funds must be used
to fund projects that are related to drinking water and will provide the greatest public health
benefit to tribes. The proposed projects to be funded through a transfer must be on IHS’s
Sanitary Deficiency System list. Any transfers must first be approved by the OGWDW and the
OWM.

In accordance with national DWTSA program guidelines to address project cost efficiency, if a
project selected for funding has a cost per tribal home served equal to or greater than $132,000,
the EPA Region 9 regional administrator must be notified.*°

[11. Eligibility Information
A. Who is eligible to receive funding under this program?

Only federally recognized Indian tribes within EPA Region 9 may submit proposals.! Funds
will be awarded in either grants to tribes or interagency agreements with IHS.

If a tribe receives a grant, the tribe may elect to provide some or all of the funds to another entity,
including a tribal consortium, to implement the project, consistent with federal procurement
requirements and the EPA Sub Award Policy. The plan for the tribe’s use of the grant funds must
be identified in the grant award document. In such a case, the tribe is still the grant recipient, and
is ultimately responsible to EPA for proper management of the funds.

B. Which water systems are eligible to receive funding?

1. Only public water systems that are community water systems or non-profit, non-
community water systems are eligible to receive funding.?

- A public water system is defined as an entity that supplies water for human
consumption and has at least 15 service connections or regularly serves an average of
at least 25 individuals daily at least 60 days out of the year. It may include collection,
treatment, storage, and distribution facilities.

- Apublic water system is classified either as a community water system or a non-
community water system. A community water system means a public water system
which serves at least 15 service connections used by year-round residents or regularly
serves at least 25 year-round residents. A non-community water system means any
public water system that is not a community water system.

9 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 18
10 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 23
1142 U.S.C. 300j-12(i)(1)
12 42 U.S.C. 300j-12(2)(2)



2. The system must serve an Indian tribe.® Funding can be provided to improve any eligible
public water system, whether or not it is owned by a tribe, on or off-reservation, or
serving tribal communities living on or off-reservation. Since tribes will be applying for
funds on behalf of the water system, EPA will assume that the water system serves a
tribe, as required by the SDWA, and the requested improvements are a high tribal
priority. In cases where commercial entities and/or non-tribal populations receive water
from the public water system, EPA may require the tribe to contribute funds to the project
proportional to the water demand of the commercial entity and/or non-tribal populations.

3. Systems that are in significant noncompliance with any requirement of the National
Primary Drinking Water Regulations will not be eligible for funding unless the project
which is being funded will ensure compliance.* Monitoring and reporting requirements
must also be met to maintain compliance with the SDWA.

4. Any system to be assisted with DWTSA funding must be operated by adequately trained
and certified operators. Please note that public water systems subject to the Surface Water
Treatment Rule and community and non-transient non-community water systems subject
to the Disinfection/Disinfectant Byproducts Rule must be operated by qualified personnel
meeting requirements specified by EPA. EPA determines that a qualified operator is an
operator certified at the appropriate level of the water system to be in compliance with
the SDWA.

5. Tribes will only receive funding for a project if they can demonstrate that the utility has,
or will develop, the technical, financial, and managerial capacity to properly maintain the
water system.®

C. What is capacity and why is it important?

The national guidelines state that the DWTSA program only funds drinking water infrastructure
projects at public water systems that have the technical, managerial and financial capacity to
ensure compliance with the requirements of the Safe Drinking Water Act per requirements in
81452(a)(3)(A)(i). The investment in physical infrastructure is only one part of ensuring safe
drinking water delivery. Lack of proper operation and maintenance may lead to deterioration of
the infrastructure and unsanitary conditions. Proper staffing, management, financial planning,
and funding are crucial to ensure that operation and maintenance are adequate. Therefore,
capacity is a threshold eligibility factor for funding.

EPA characterizes the three elements of technical, financial, and managerial capacity to properly
run the water system as follows:

1. Technical capacity refers to the physical infrastructure of the water system (i.e. the
capability of the system components to provide water that meets the requirements of the
SDWA), and the technical knowledge of the system personnel and their ability to use that
knowledge to adequately operate the system. Evidence of adequate technical capacity

13 42 U.S.C. 300j-12-(i)(2)
14 42 U.S.C. 300j-12(a)(2)
15 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 19
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includes:

a. Employment of certified operator (as appropriate for system including proposed
infrastructure)

An operator must be certified at the appropriate level to operate the public water
system, including the infrastructure proposed in the project. A tribe or the water
system serving the tribe must provide copies of the operator’s certification prior to
award of DWTSA funds. Customers of any public water system need to be provided
with an adequate supply of safe, potable drinking water. To attain this, it is essential
that public water system operators are trained and certified and that they have
knowledge and understanding of the public health reasons for drinking water
standards. Without qualified and trained operators, public health cannot be adequately
protected.

b. Adequate staff to operate the system

It is important to allow sufficient time for staff to examine the system, conduct
preventive maintenance, ensure that conditions remain sanitary, address problems as
quickly as possible to avoid a loss of pressure, prevent a lack of water, continue
proper operation, etc. This can be done by a variety of methods, but public health and
the water system must be priorities of the operator(s).

c. Ability to adequately survey system

Operating a system requires regular inspections of the facilities (including the inside
and outside of storage tanks, pump houses, and well heads), flushing gate valves
regularly, etc. To achieve this, the operator needs to have access to vehicles when
facilities are not located within immediate walking distance.

d. Availability of the tools and measurement devices necessary to perform routine
operation and maintenance on the system

Operators must have the ability to address a problem and conduct routine
maintenance, such as changing leaky gaskets, flushing valves, fixing chlorinators, and
measuring chlorine and fluoride levels.

e. Existence of as-builts

The existence of as-builts allows operators to properly conduct necessary
maintenance activities such as flushing the system regularly, locating shut-off gate
valves to isolate a water line break, and locating water lines for excavation.

f. Ongoing training and safety programs

Ongoing training allows operators to sharpen their skills and better address system
operations. Safety programs are necessary because a water system can be a dangerous
place: high voltage areas and confined spaces are present, slippery surfaces exist, high
structures must be climbed, and potentially dangerous treatment chemicals must be

7



handled.

2. Financial capacity includes the ability of the system to maintain sufficient revenues to
cover operation costs and the effective management of those resources to operate the
system. Evidence of adequate financial capacity includes:

a.

Adequate written budget (and process in place) to pay for staff, chemicals, power,
maintenance, monitoring

Financial capacity is key to proper operation and maintenance. A written budget is the
first step. Though often smaller systems cost more per user than large systems
(because of economies of scale), most ground water systems are relatively
inexpensive for a necessary utility. Drinking water costs in many areas exceed $20-
$30 per household connection per month. It is important for communities to make
enough funds available to properly operate and maintain the system. Users must also
pay their bills to ensure the financial stability of the system. The systems should have
procedures in place to encourage prompt customer payment.

Capital replacement plan (or identification of capital replacement needs)

This ensures that money is set-aside from the budget to address expected repairs that
happen on a regular basis, such as pump maintenance and replacement, and tank
clean-outs. If these are not set aside in the budget, it may lead to a budget shortfall
when the items need replacement.

Annual operating budget identified (whether through user charges or general fund) at
beginning of year

To ensure continued operation at a reasonable cost, a budget must be developed that
shows income, operation and maintenance costs, and short-lived asset reserves. This
allows the system to address expenses in a reasonable manner as opposed to
expending greater amounts when the unforeseen emergency arises (e.g., a pump due
for replacement breaks down over the weekend, creating a need to expedite shipment
and pay overtime).

An annual operating budget is also required when a tribe requests funding for
preliminary engineering report (PER) development. This operating budget only needs
to consider the existing infrastructure under operation by the public water system.
Changes to the operating budget that may result from future infrastructure
improvements should be reflected in the PER.

Record keeping for budget, use, operations, and equipment

For consistently efficient operations, it is necessary to maintain records to anticipate
budget expenses and equipment needs ahead of time.

Drinking water program accounting system

The accounting system for the public water system must have the capability to record,

8



track and report the public water system’s revenues and expenses separate from other
program activities. Expenses or revenues associated with the utility should be
managed in a separate accounting system or tracked through separate line items
within the tribe’s accounting ledger. Prior to award of DWTSA funds, a written
certification is required from the governing body of the public water system that its
accounting system meets these requirements. The ability to track operating funds is
an important element in demonstrating a utility’s managerial and financial capacity.

3. Managerial capacity includes such things as ownership accountability, the ability of
management to adequately staff the system with qualified personnel, an understanding of
the regulatory requirements involved in operating a water system, and the ability to
interact well with customers and regulators. Evidence of adequate managerial capacity
includes:

a. All monitoring required by the SDWA is consistent and up-to-date

While monitoring itself does not correct health problems, it is necessary to determine
the quality of water and ensure protection of public health. Though not eligible for
funding, monitoring is required by law.

b. System management

The responsibilities of the managers must be well-defined and in written form. The
"checks and balances" on those with responsibility for the system should also be well-
defined and in written form (e.g. water board, tribal council review). The
division/delegation of responsibility will clearly be more complex with a water utility
or larger water system than with a small water system.

c. Development and implementation of source water protection plan

Source water protection is necessary to ensure that once the water source is
developed, it remains safe for human consumption.

EPA will also analyze other forms of capacity when considering project proposals. For example,
tribes must demonstrate that they have the ability (either in-house or with the assistance of the
IHS or another appropriate agency) to meet EPA’s project management requirements and
properly oversee the construction project.

D. How does capacity affect eligibility?

It is important to note that a utility’s capacity will not affect a project’s placement on the funding
priority list. EPA will prioritize projects solely using the methodology presented in Section VII.
EPA will assess capacity only if a project is high enough on the priority list to be selected to
proceed with the funding process. The assessment will include a self-evaluation by the tribe (in
the form of capacity checklists) and, if necessary, further analysis by a team of experts to review
the utility’s technical, managerial, and financial capacity. If EPA determines that a utility does
not have adequate capacity to operate and maintain the system, the system owner must agree to
take appropriate steps to ensure that the utility develops the appropriate level of capacity.
Appropriate steps may include some or all of the following:
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e Training and certifying existing system personnel or hiring trained and certified personnel,
e Developing a source water protection plan,

e Developing an infrastructure replacement plan,

e Instituting a long-term program to provide any needed operation and maintenance,

e Conducting an analysis of the system’s financial health,

e Developing an annual operating budget and effective accounting system,

e Adopting a rate structure that will provide the system with sufficient resources to adequately
maintain and operate the system,

e Establishing a reserve fund to replace infrastructure reaching the end of its useful life, or
e Establishing an entity to manage and operate the system.

Tribes wishing to receive more information about improving the technical, managerial, and
financial capacity of their systems, or other project management skills should contact their EPA
Program Manager (see Section IX).

E. Are Matching Funds Required?

Matching funds are not typically required; however, in cases where commercial entities and/or
non-tribal populations receive water from the public water system, EPA may require the tribe to
contribute funds to the project proportional to the water demand of the commercial entity and/or
non-tribal populations.

Similarly, for projects whose costs are correlated with water usage, a funding contribution may
be required for water systems using over 150 gallons per capita per day, with the contribution
proportional to the amount over 150 gallons per capita per day used.

Additionally, given the limited funds available under this program and EPA’s goal to maximize
the number of projects it can fund, EPA may work with applicants to explore the availability of
funding from other federal agencies, tribal or third-party sources to contribute to the total project
cost.

V. Step 1: Proposal Submission Information

To minimize the workload to tribes, the proposal submission process will be divided into three
steps. The first step is the submittal of the initial project proposal package including: a) the
project form (Attachment 1); b) the tribal government endorsement; and, c) the preliminary
engineering report (standardized template in Appendix A), if applicable.

A. Project Proposal Due Date

10



The tribal government endorsement, the Project Proposal Form, and preliminary engineering
report (PER), if applicable, must be received by November 9, 2018 and submitted to the
following address. Proposals received after November 9, 2018 will not be considered for
funding.

E-mail one electronic copy of the proposal and any documentation to:
Emmanuelle Rapicavoli, rapicavoli.emmanuelle@epa.gov

Electronic files exceeding 8MB must either be separated into emails not
exceeding 8MB each, or saved on a memory device and mailed.

or

Mail one hard copy of the proposal and any documentation to:
Emmanuelle Rapicavoli, WTR 3-2

U.S. Environmental Protection Agency, Region 9

75 Hawthorne Street

San Francisco, CA 94105

B. Project Proposal Contents

1. Project Proposal Instructions - A tribe may submit more than one project proposal
under these guidelines and each project proposal will be separately reviewed and
considered for funding. Additionally, tribes that submitted a project proposal during a
previous funding cycle that did not receive funding can submit, by the proposal deadline,
a written request that the project be reconsidered under this round of funding.

The Project Proposal Form is included as Attachment 1. Additional documents may be
attached as necessary to ensure that EPA receives complete information to evaluate the
project proposals. The project proposal should include completed feasibility studies,
preliminary engineering reports, rights-of-way documentation, and environmental
documents if available. See below for specific directions.

a. Service Area Information - list the total population served by the public water
system(s), the number of connections, the number and percentage of metered
connections, and the per capita, per day water consumption of the water system.

b. Project Description - give a general description of the overall project and the specific
components proposed. Also, describe the problems the project will address including any
violation of drinking water standards and any aesthetic water quality problems (e.g., taste,
odor, color, clarity).

c. Project Cost - list each project component by the number of the health problem it
addresses. Use the Health Category chart presented in Section V11 for the appropriate
number. Also note the number of connections that will benefit from each component of
the proposed project. For example, for a pipeline rehabilitation project, list the number of
connections served by that pipeline. For a treatment plant modification, list the total
number of connections served by that treatment plant.
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d. Signature - The form must be signed by a person certifying that the information
supplied is accurate.

2. Tribal Government Endorsement - The proposal must be submitted with a tribal
resolution or a tribal government endorsement of the proposal (i.e., the tribal leader's
signature on the letter transmitting the proposal). If requesting reconsideration of a
previous project proposal, a tribal government endorsement of the project must be
submitted with the request, if not already on file at EPA.

3. Planning/Preliminary Engineering Report (PER) Projects - While most of the funds
will be awarded to construct water infrastructure projects, EPA recognizes that in some
cases tribes have serious concerns about the quality of their drinking water, yet the best
solutions have not yet been identified. To address these cases, funds can be requested for
the development of a PER. To request funding to complete a PER for a project,
applicants must submit a detailed project proposal, a description of the health deficiency
that needs to be addressed, a proposed budget and a timeline for completion of the PER.
Applications must include a completed project proposal form (Attachment 1) and a tribal
government endorsement described in items 1 and 2 above. The outcome of the planning
project must be the development of a PER that utilizes the standardized PER template
found in Appendix A. Applicants for planning projects are expected to demonstrate the
same technical, managerial and financial capacity requirements as applicants for
construction projects.

4. Construction Projects — To receive consideration for construction funding, a PER that
follows a standardized template must be submitted with the project proposal form. The
standardized PER makes it easier for tribes to receive funding from more than one
federal source and simplifies coordination between federal agencies.

A PER should clearly describe the system’s present situation, analyze alternatives, and
propose a specific course of action, from an engineering perspective. The level of effort
and depth of analysis required for the PER are proportional to the size and complexity of
the proposed project. See Appendix A for a standardized PER template. Include copies
of any completed environmental documents, if available.

If EPA determines that a project’s PER is not adequate, EPA may award funds to
complete a more comprehensive PER rather than construction funding. Once the project
has an adequate PER, the tribe can submit (or resubmit) a proposal for construction
funding during the next funding cycle.

To receive consideration for construction funding, the applicant must demonstrate that all
necessary rights of way have been or will be secured prior to award of funds. EPA may
award funds for work to secure rights of way, though DWTSA funds cannot be used to
purchase real property.

5. Budgets - For construction project budgeting purposes, the following allowances for

tribal administration, contingencies, engineering, inspection and other technical support
services are based on the following percentages of estimated construction costs.

12



Tribal administration.............. 2.5%

Contingencies...........c.oeeen ... 5.0%

Technical support services....... 15% (including engineering, inspection and technical
support)

If the engineering, inspection, administration and technical support costs exceed the
above allowances, the applicant must provide written documentation to support the
increased costs. This approach is consistent with our December 2013 revised national
program guidance.® Only actual costs incurred under the approved budget will be paid.

For planning project budgeting purposes, project proposals and budgets should identify
the entity that will be performing each planning activity. In general, the administrative
and technical support costs should be captured in the individual line item costs for each
planning activity.

C. Draft Prioritization

EPA will use the information in the proposal package to place projects on a draft priority list
using the funding factors described in Section VII. After EPA prioritizes the project proposals
received, each tribe will be informed of the health category and numerical score, if applicable, of
its proposal(s). EPA will also notify the tribes whether or not they will move forward with step
two of the funding process. The number of projects selected to move forward with the funding
process will be dependent on the amount of funding available and the costs of the top projects.

In December 2018, a draft project prioritization letter will be sent to each tribe that submitted a
project proposal. Tribes on the fundable portion of the draft priority list will receive capacity and
managerial checklists and comments on the PER enclosed with the project prioritization letter.

V. Step 2: Comments on Draft Prioritization, Capacity and Managerial
Checklists and Final PERs

Tribal comments on the draft prioritization for all projects will be due in February 2019. For
projects on the fundable portion of the draft priority list, Tribes must submit the following by
February 2019: response to any EPA comments, revised PER as necessary, capacity checklist,
and managerial checklist.

A. Comments on the Draft Prioritization List

Each tribe will receive a draft ranking for each project proposal submitted. The tribe may submit
additional information on the project to support a higher ranking. EPA will consider any
additional information provided when finalizing the priority list.

B. Capacity Checklist

As part of this second stage of the application process, tribes must submit capacity checklists if
their project is on the fundable portion of the draft priority list or if they are submitting additional
information for the project to be considered for funding. The SDWA specifies that all water
system owners must have the technical, financial, and managerial capacity to properly run their

16 U.S. EPA Final Tribal Set-Aside Guidelines (national), p. 11
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water utilities in order to receive funding. If utilities do not currently have adequate capacity,
system owners must make appropriate changes in operation (management, rate structure,
maintenance, consolidation, alternative supplies, etc.) to ensure the long- term capability of the
system. If a system does not have or will not be able to develop capacity, it is not eligible to
receive DWTSA funds.

C. Managerial Checklist

As part of the funding process, the tribe must determine who will manage the funds and who will
be responsible for each aspect of construction. Tribes must identify in the managerial checklist
who will handle the various aspects of project management, planning, design, plans and
specifications review, construction management and inspection. The list identifies the many
positions needed to plan or construct a project. These participants are necessary to ensure that
program conditions are met and that the treatment works are built correctly and at an appropriate
cost. The tribe may have adequate resources internally to ensure that the project is properly
managed, or may wish to work with the Indian Health Service or a consulting firm. At the
request of a tribe, EPA can transfer funds to the Indian Health Service through an interagency
agreement so that the Indian Health Service can implement the project.

D. Preliminary Engineering Report

The tribe must also address any EPA comments on the preliminary engineering report (PER). If
the comments are substantial in nature, the PER may need to be revised. If the comments are
minor, a brief addendum to the PER addressing each of the comments may suffice.

V1. Step 3: Grant Application/Interagency Agreement Process

Between April-August 2019, EPA will notify each applicant of the project’s final ranking.
Tribes with projects on the fundable portion of the final priority list that meet the capacity
threshold eligibility factors will proceed with Step 3, the formal grant application or interagency
agreement process. Invitations to submit an application (or Memorandum of Agreement and
Project Summary) is not a guarantee of funding. Deadlines must be met and the workplan and
budget and grant application, or Interagency Agreement request must be approved by the EPA
Project Officer and Grants Specialist. For grants, the EPA Region 9 Grants Management Officer
will make the final award determination. For interagency agreements, the EPA Region 10 Grants
Management Officer will make the final award determination.

For projects to be funded by grants, guidance letters will be sent out in April-May 2019,
depending on the availability of funds. These letters will include: 1) the amount of funding
available for the project, 2) links to the grant application packet for grant-funded projects, 3) any
final comments on the PER, and 4) the date by which the completed grant application must be
submitted to EPA (or, for projects to be funded by interagency agreements, the date by which the
Memorandum of Agreement and Project Summaries prepared by Indian Health Service must be
submitted to EPA).

A. Grant/IAG Application

The federal Standard Form 424 (SF-424) grant application as well as a workplan and budget
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must be received by EPA in May 2019 or other date established by EPA. For projects funded
through interagency agreements, Memorandums of Agreement and Project Summaries prepared
by Indian Health Service must be received by EPA in May 2019 or other date established by
EPA.

B. Letter of Commitment

Based on an assessment of tribal capacity, EPA will identify any deficiencies in technical,
financial, or managerial capacity that must be corrected during the project period. A letter from
the tribal chairperson or a tribal resolution committing to address these deficiencies must be
submitted along with the budget, workplan, and grant application.

C. Environmental Results

As part of the grant application process, environmental outputs and outcomes for the project
must be identified in the workplan with a plan for measuring and tracking progress towards these
goals. In addition, grant conditions concerning the reporting of environmental outputs and
outcomes will be included in the award document. See Appendix C for these and other sample
grant conditions.

Expected outputs are either a PER to determine a feasible method to address a public health
concern, or the design and construction of drinking water infrastructure to provide access to safe
water.

Expected outcomes are improved public health protection by providing tribal households with
access to safe drinking water which complies with all health-based regulations under the SDWA.

VII. Funding Allocation Methodology

EPA will select projects for funding from a priority list created from a two-step prioritizing
process. The national guidelines require that the highest health risks be addressed first.
Therefore, in the first step of the prioritizing formula, EPA will categorize proposed projects by
the public health problem to be resolved. If a project has more than one component, each
component will be placed into one of the following health categories. If funding cannot be
provided for all eligible projects within the same health category, further prioritization will occur
based on the considerations described in Step 2.
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Step One: Health Categ

ories

Higher
Priority***

Lower
Priority

Category 1

Documented waterborne disease outbreak attributable to the water
system.

Category 2

Unfiltered surface water or ground water under the influence of surface
water.

Category 3

Filtered surface water and ground water under the influence of surface
water that violates surface water filtration or disinfection regulations.

Category 4

Significant deficiency or sanitary defect involving sewage, or disinfection
facilities that have defects, or uncovered distribution reservoirs, or
documented inadequate pressure potentially causing cross-connection
contamination, or other major microbial health hazards.

Category 5*

Water supply deficiency that presents a serious health risk because the
water system serves 30 or fewer gallons per person per day, which may
include insufficient water supply resulting in water outages occurring for
an extended period that could not be corrected through operational
improvements.

Category 6**

Arsenic contamination exceeding the MCL.
6A: 50 ppb and above

6B: 25-49 ppb

6C: 11-24 ppb

Category 7**

All other chemical contamination (excluding arsenic) exceedinga MCL
or action level.

7A: Twice the MCL and above

7B: 1.5 times the MCL and above

7C: Above the MCL

Category 8*

Water supply deficiency that may include insufficient water supply
resulting in water outages occurring for an extended period that could not
be corrected through operational improvements. For projects to address
insufficient water supply, conservation efforts must be made before
funding may be awarded if per capita water consumption is over 150
gallons per person per day, and a funding contribution may be required
that is proportional to the amount over 150 gallons per person per day
used.

Category 9**

9A: Systems meeting existing MCLs but not future MCLs or action
levels;

9B: Systems currently meeting MCLSs, but with recent results
approaching an MCL for a chemical contaminant, as determined by EPA;
9C: Systems exceeding the secondary standard for iron or manganese;
9D: Systems that have a system defect, operational defect, or a potential
health hazard that are not a significant deficiency or sanitary defect;

9E: Other suggested improvements not addressing a health risk.

*  Qualification for Categories 5 and 8 will be based on water supply information requested in the Project Proposal
Form including available well capacity, storage capacity, and frequency of documented water outages.

** Categories 6, 7, and 9 have been broken into subcategories. Projects within the subcategory A are highest
priority, followed by projects within subcategories B, C, D and E.

*** The order of the categories has been changed as of FY2015, and all categories have been assigned numbers that
replace the former letters.
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Step Two: Prioritizing System (Maximum Total Points: 42):

Criterion Points

1) Consolidation
a) Project consolidates more than two systems
b) Project consolidates only two systems

w o1

2) Secondary Standards
Project will solve taste, odor, color and/or clarity problems 3

3) Population Served (for consolidation projects, use the population
of the system being prioritized in the health category)
a) Less than 100 people
b) 100 to 249 people
c) 250 to 499 people
d) 500 to 749 people
e) 750 to 999 people

PN WO

4) Tribal Population Served
a) At least 90% of population served is tribal 7
b) 75% to 89% of population served is tribal 4

5) Tribal Ownership
a) System is tribally owned 5

6) Grant Amount Per Connection
a) Less than $2,500 per household
b) $2,500 to $4,999 per household
c) $5,000 to $9,999 per household
d) $10,000 to $19,999 per household
e) $20,000 to $29,999 per household
f) $30,000 to $49,999 per household

mNWkroo

7) Additional Benefits
a) System has water and/or energy conservation measures
b) System has or is implementing source and/or wellhead protection 2
programs
c) System has metering and billing by water usage 2

N

8) Total Estimated Grant Amount
a) Less than $200,000
b) $200,000 to $399,000
c) $400,000 to $599,000
d) $600,000 to $799,000
e) $800,000 to $1,000,000

P NWkO
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VIII. Award Administration Information
Regulations governing the award and administration of grants can be found at 40 CFR Part 31.

Quarterly Progress Reports are required for all projects. Quarterly reports should describe
project activities and provide the EPA Project Officer with information about project
development including the status of the timeline and budget for meeting the environmental
outputs and outcomes.

Financial Status Reports (FSRs) — For grants, an interim FSR is required annually and a Final
FSR must be submitted within 90 days after grants expire.

Terms and Conditions: Examples of programmatic and administration conditions are included
in Appendix B.

Environmental Review: Please note that federally funded projects are subject to a detailed
environmental review process under the National Environmental Policy Act (NEPA), the
Endangered Species Act (ESA), and the National Historic Preservation Act. The NEPA process
invites public participation regarding the proposed project and its potential effects. Substantive
and potentially costly mitigation, impact avoidance, and monitoring measures are all potential
outcomes of the environmental review process, particularly under the ESA. These measures may
include, but are not limited to monitoring and reporting potentially sensitive information such as
water usage, groundwater levels, listed species, and cultural resources. The likelihood of these
types of outcomes is dependent upon the number and sensitivity of the environmental and
cultural issues identified during the environmental review process. For this reason, we strongly
encourage the tribe, at the earliest possible time, to contact the U.S. Fish and Wildlife Service,
the National Marine Fisheries Service, and/or the State Historic Preservation Office to discuss
potential endangered species or cultural resources impacts of the project and to identify possible
outcomes of the environmental review process.

Greening Grants Policy: EPA has implemented a new Greening Grants Policy that encourages
voluntary efforts to incorporate sustainability practices into EPA grant funded programs and
projects. When grant workplans are developed, EPA Project Officers will work with tribal staff
to identify potential ways for the tribe to carry out EPA funded work in an environmentally
sustainable way. The Policy includes numerous examples of sustainability practices, including
environmentally preferable purchasing, green building, green meetings, and alternatives to travel.

IX. Agency Contacts
For general information about this program, please contact:

Emmanuelle Rapicavoli, WTR 3-2

Drinking Water Tribal Set-Aside Program Coordinator
U.S. Environmental Protection Agency

75 Hawthorne Street

San Francisco, CA 94105

Phone: 415-972-3969

E-mail: rapicavoli.emmanuelle@epa.gov
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To discuss specific information about your water system, please contact your EPA program
manager.

Karl Banks, Program Manager (415) 972-3557
Nevada, Owens Valley, Fresno Area, Kaibab Paiute

Jason Gambatese, Program Manager (415) 972-3571
Sacramento and Ukiah Areas, Riverside and Northern San Diego Counties

Karly Ho, Program Manager (415) 972-3458
Tohono O’odham Nation and Yuma Area

Bessie Lee, Program Manager (415) 972-3776
Navajo Nation

Emmanuelle Rapicavoli, Program Manager (415) 972-3969
Northern Arizona

Andrew Sallach, Program Manager (415) 972-3503
San Carlos, White Mountain Apache, Northern California

Jeffrey Tsai, Program Manager (415) 972-3459
Phoenix Area, Colorado River (except Yuma), Southern San Diego County

X. References

Sections of these guidelines were adopted from materials produced by the following agencies:
California Department of Health Services (Project Selection Criteria - Health Categories)
Rural Community Assistance Corporation (Capacity Checklists)
Indian Health Service (Capacity Checklists)
South Dakota Department of Environment and Natural Resources (Capacity Checklists)
U.S. EPA, Region 8
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Appendix A

Preliminary Engineering Report Template

A project submitted for funding must have a completed preliminary engineering report (PER)
that follows a standardized template. The standardized PER makes it easier for tribes to receive
funding from more than one federal source and simplifies coordination between federal agencies.

A PER should clearly describe the system’s present situation, analyze alternatives, and propose a
specific course of action, from an engineering perspective. The analysis of alternatives must
compare construction costs and operation and maintenance costs.

Additionally, a PER must include a rough calculation of per-capita, treated water demand. One
of the following calculation methods may be selected:
1. Actual gallons per residential connection as documented from meter readings / census-
reported persons per home
2. Total residential treated water demand / population served
3. Other method as approved by EPA

If this calculation yields a per-capita usage greater than 150 gallons per person per day, then a
full analysis of water consumption is required.

The level of effort and depth of analysis required for the PER are proportional to the size
and complexity of the proposed project.

The following PER template must be used.



Appendix B

Sample Grant Programmatic and Administrative Conditions

Grants will include certain programmatic conditions in addition to the usual administrative
conditions. However, conditions do not relieve grantees of the responsibility of insuring that
federal funds are correctly used and that the project objectives are met and that procurement
procedures comply with Federal Regulations (40 CFR Part 31.36). Review of contracts, plans
and specifications by or for EPA is for administrative purposes only and does not relieve the
recipient of its responsibilities.

1.

In accordance with 40 CFR 831.40, the grantee agrees to submit quarterly performance
reports that include brief information on each of the following areas: (1) a comparison of
actual accomplishments to the outputs/outcomes established in the workplan for the
period, (2) the reasons for slippage if established outputs/outcomes were not met, and (3)
additional pertinent information, including, when appropriate, analysis and information of
cost overruns or high unit costs.

In accordance with 40 CFR 831.40(d), the grantee agrees to inform EPA as soon as
problems, delays, or adverse conditions become known which will materially impair the
ability to meet the outputs/outcomes specified in the workplan.

The grantee shall submit all Architectural/Engineering scopes of work to the EPA Project
Officer for review and comment prior to procurement of such services.

Prior to signature, the grantee shall submit the following to the EPA Project Officer for
review and comment: the contracts, the contractor’s name, and the contract cost
breakdown for all contracts proposed to be funded by the grant.

The grantee’s designated representative(s) shall notify the EPA Project Officer before
contracted field work begins, to allow oversight inspection and to ensure that work is
conducted in accordance with the approved scopes of work, specifications, and schedules.
The designated representative(s) shall be available during the active stages of the project
to ensure the project progresses in a timely manner and on a continuous basis.

With each Request for Advance or Reimbursement (SF-270) the recipient will submit for
approval to the EPA Project Officer a breakdown of expenditures by object class
category. Also, under the Personnel category the recipient will submit a breakdown for
each tribal employee, and under the Contractual category, a breakdown for each contract.

The grantee shall submit to the EPA Project Officer copies of all project contract
deliverables.

The grantee shall prepare the Environmental Information Document in accordance with
40 CFR Part 6. The grantee shall submit a final draft of the EID and all related documents
to the EPA Project Officer for review and comments prior to report completion. A



10.

11.

12.

13.

14.

15.

suggested outline is available upon request.

At least two persons employed by (or working for, on a volunteer basis) the entity most
directly responsible for the routine operation and maintenance of the public water supply
system shall attend the indicated training courses (subject to the approval of the EPA
Project Officer) designed to assist in attaining the minimum level of certification
available for water system operators appropriate to the operation and maintenance needs
of the water system.

( ) Electrical Controls ( ) Effective Maintenance Management
( ) Water Distribution Field Operations ( ) Pumps and Controls

( ) Drinking Water Disinfection ( ) Nitrate Removal System Operation
( ) Iron/Manganese Removal System Operation

The grantee shall prepare up-to-date “as-builts” of the water supply system.

The grantee shall conduct an inventory of existing vehicles, tools, measurement devices,
and spare parts available for use by the system. The grantee must indicate, in the
inventory report, if the items are owned by the system, rented, borrowed, or available by
some other arrangement. The grantee shall also prepare a list of items needed by the
system, but currently unavailable, to perform routine operations and maintenance on the
system. The grantee shall submit a plan for acquiring these items or otherwise arranging
to rent, lease, or borrow them through a mutual aid plan.

The grantee shall submit a 5-year operating plan for the operation and maintenance of the
public water system. The plan shall include, at a minimum, an annual budget for 5 years,
a staffing plan, a capital replacement plan, an updated operations manual or standard
operating procedures, a training plan, a safety plan, and an emergency plan. The budget
shall include, at a minimum: 1) sinking fund which shall include the estimated
replacement costs, 2) operating fund which shall include chemical costs, power, staffing,
and routine maintenance, and 3) current revenues and future projected sources of
revenue. Example spreadsheets are available from the EPA Project Officer upon request.

The grantee shall conduct an analysis of the system’s financial health and determine any
steps that must be taken to secure good financial standing. This analysis shall include a
study of the current rate structure or revenue source(s) and development of a new rate
structure if the current rate structure or revenue source(s) is inadequate to secure good
financial standing. The grantee agrees to adopt the new rate structure and any
implementing rules and regulations needed to ensure customer compliance with the rate
structure.

The grantee agrees to establish a separate reserve fund solely for the purpose of replacing
water system infrastructure reaching the end of its useful life

The grantee shall prepare a monitoring schedule, subject to EPA approval, by which they
shall agree to complete required SDWA compliance monitoring before <<date>>.



16.

17.

18.

19.

20.

21.

22.

23.

The grantee shall establish an entity to manage and operate the water system. The tribe
agrees to develop bylaws and ordinances by which the entity will operate and interact
with its customers.

The grantee agrees to contact the EPA Project Officer, to arrange for general training on
source water protection programs. The tribe shall, by <<date>>, develop a written source
water protection plan, including steps and schedule for implementation.

The grantee will comply with Federal Executive Orders 11988 and 11990, concerning
floodplain management and protection of wetlands, respectively. As of the date of this
grant award, no new development in the 100-year floodplain shall be served by this
project.

The grantee agrees to submit the EPA Project Officer, within 60 days of grant award, a
payment schedule for disbursement of grant funds.

The grantee agrees that it will expeditiously initiate and complete the project work for
which assistance has been awarded under this agreement in a timely manner and in
accordance with all applicable provisions of 40 CFR Part 31. The recipient warrants,
represents, and agrees that it and its contractors, subcontractors, employees, and
representatives will comply with: (1) all applicable provisions of 40 CFR Part 31, and (2)
any special conditions set forth in this assistance agreement or any assistance
amendment.

EPA or its designate may inspect the project at any time. In addition, any construction
contract must provide that representatives of EPA will have access to the work and any
books, documents, papers, and records of the contractor. The project will be evaluated to
ensure timely completion and expenditure of allowable costs.

Any contract modifications and amendments that change the scope or objectives of the
project or substantially alter the design must be submitted to the Project Officer at EPA.
Such modifications or amendments must receive prior written approval from the EPA
Project Officer before further grant payments can be made. Also requiring prior approval
would be any budget revision which would result in the need for additional funds, any
budget transfer from non-construction to construction or vice-versa, the need to extend
the availability of funds, or changes in key persons specified in the grant application.

The Grantee shall acquire and maintain any flood insurance made available to it under the
National Flood Insurance Act of 1968, as amended. The insurance shall be in an amount
at least equal to the total eligible project costs, excluding cost of land and uninsurable
improvements, or to the maximum limit of coverage made available under the National
Flood Insurance Act of 1968, as amended, whichever is less, for the entire useful life of
the project. This condition shall not be applicable if, on the date of the execution of the
grant agreement by both parties, flood insurance was not available pursuant to the Flood
Insurance Act of 1968, as amended, for property in the project location. This condition



24,

25.

26.

217.

28.

shall not be applicable if the project location is outside the boundaries of a special flood
hazard area delineated on a Flood Hazard Boundary Map or Flood Insurance Rate Map
that has been issued by the Department of Housing and Urban Development, Federal
Insurance Administration. This condition shall not be applicable if the total value of
improvements insurable under the National Flood Insurance Act is less than $10,000.

Based on an archeological survey of the project site, EPA shall determine if there are any
cultural resources eligible for listing on the National Register of Historic Places. The
State Historic Preservation Officer (SHPO) or the Tribal Historic Preservation Officer
(THPO) must concur in this determination prior to issuance of Notice to Proceed. Also,
should there be any resources eligible for listing, mitigation measures shall be agreed to
by the grantee to the satisfaction of EPA and SHPO or THPO. Should the discovery of a
potential archeological or historical resource occur during construction, all work in the
area of the find will stop and a qualified archeologist will be called in to evaluate the
situation and make recommendations to the EPA Project Officer. The Project Officer will
then determine what will be necessary for construction to proceed.

This grant may be terminated if any portion of the approved schedule for the project is
not met. If significant delays are anticipated, the grantee must request a written waiver of
the schedule from the EPA Water Division. Milestones which must be met are those in
the approved workplan.

A performance certification will be necessary a year after the project has been completed.
To certify the project, EPA (or our designate) will inspect the construction site to
determine if the project is operating as designed and is meeting its design standards.

All mitigation measures listed in the Environmental Assessment shall be implemented
and are hereby incorporated by reference.

The grantee shall monitor and provide a monthly report to the EPA Project Officer on
actual performance during the construction. In addition, the grantee shall notify EPA at
any point in time should any significant developments arise, such as those that might alter
or delay the project.



Sample Interagency Agreement Programmatic and Administrative
Conditions

Interagency Agreement between the
U.S. Environmental Protection Agency and the Indian Health Service
for [Tribal Drinking Water Facilities] Construction

I. ADMINISTRATIVE TERMS AND CONDITIONS

This Interagency Agreement (1A) provides for the coordination between the Environmental
Protection Agency (EPA) Region 9 Drinking Water Infrastructure Grants — Tribal Set Aside
(DWIG-TSA) Program and the Indian Health Service (IHS) Sanitation Facilities Construction
Program. This IA applies to funds appropriated to the EPA under section 1452(i) of the Safe
Drinking Water Act, which the EPA intends to transfer to the IHS under this IA.

If the actual cost of providing the facilities is less than the amount in the Project Documents, the
IHS Area Office and the EPA Region, in consultation with the Tribe, will coordinate the
disposition of the remaining funds. The parties may decide to increase the scope or identify
another project for funding, or the IHS may return the unused funds to the EPA. Any project
changes agreed to by the parties must be reflected in the IA through an amendment prior to
expiration of the 1A and before allocating funds to a new project, unless the IHS decides to return
the funds to the EPA. If the parties cannot come to agreement, the IHS will return the funds to
the EPA.

Funds transferred by EPA to the IHS under this IA may only be used in agreements authorized
by Indian Sanitation Facilities Act, 42 U.S.C. 2004a. IHS Area Offices may use up to 15 percent
of the 1A project funds allocated to them to support management and oversight of each project
funded by this I1A.

The IHS is approved to purchase equipment in accordance with its equipment management
policies. The IHS will determine that the equipment is in the best interest of the government and
is necessary for the performance of the projects under this IA. Disposition of the equipment will
be subject to IHS equipment management policies or as specified in the Project Documents with
no further accountability to EPA.

A. Resolution of Disagreements

Should disagreements arise on the interpretation of the provisions of this agreement or
amendments and/or revisions thereto, that cannot be resolved at the operating level, the area(s) of
disagreement shall be stated in writing by each party and presented to the other party for
consideration. If agreement or interpretation is not reached within 30 days, the parties shall
forward the written presentation of the disagreement to respective higher officials for appropriate
resolution.

If a dispute related to funding remains unresolved for more than 30 calendar days after the
parties have engaged in an escalation of the dispute, disputes will be resolved in accordance with



instructions provided in the Treasury Financial Manual (TFM) Volume I, Part 2, Chapter 4700,
Appendix 10, available at http://www.fms.treas.gov/tfm/index.html.

B. Duration of Agreement and Termination Procedures

This agreement shall continue in effect until IHS or EPA provides written notice of termination,
or when a project (or projects) funded under this agreement are completed or are no longer
needed for the purpose identified in the Project Documents. Any funds that are obligated up to
and on the date of termination will remain obligated to the project(s) identified in this agreement.
Notice shall be given to the other party at least 60 days in advance of a termination date.

As per section 4.3.2 of EPA’s “Interagency Agreement Policies, Procedures, and Guidance
Manual 2008 the total duration of the project period for an IA may not exceed 7 years unless (1)
there is statutory or regulatory authorization for a longer period, (2) a signed waiver from an
EPA Director, Office of Grants & Debarment (OGD), or designee, granting an exception is
obtained, or (3) in the case of an allocation (appropriation) transfer, a shorter period is mandated,
i.e., 5 years. This durational limitation includes both the original period of performance and any
extensions. The initial determination of the appropriate length of the project period should take
this limitation into account. (For example, an 1A between IHS and EPA normally has a 5-year
term. The 1A can be extended upon approval of the parties for up to two more years for a total 1A
term of 7-years. An IA cannot be extended beyond the 7-year limit unless a waiver is granted by
the EPA Director, Office of Grants & Debarment.) To exceed the 7-year policy limitation, a
waiver request must be submitted in writing by the appropriate EPA Senior Resource Official to
OGD. The OGD Director, or designee, may approve waivers on a class or individual basis
because of national security concerns, circumstances of unusual or compelling urgency, unique
programmatic considerations, or because the waiver would be in the public interest.

C. Sufficient Progress

EPA expressly reserves the right to terminate the 1A for failure to make sufficient progress so as
to reasonably ensure completion of the project within the project period (as defined in Section
1.B.), including any extensions. EPA will measure sufficient progress by examining the
performance required under the Statement of Work, the time remaining for performance, and/or
the availability of funds necessary to complete performance. Prior to exercising this right to
terminate, EPA will follow the resolution procedures cited Section I.A.

D. Cost Collection upon Cancellation

If the EPA cancels the order, the IHS is authorized to collect costs incurred prior to cancellation
of the order plus termination costs, up to the total payment amount provided for under the
agreement.

E. 1As with Contracts or Procurement

The IHS will use its administrative policies and procedures including those under the Buy Indian
Act provisions for direct federal acquisition, to implement and execute projects funded under this
IA.



F. Fiscal and Project Reporting Requirements

The IHS will update its Sanitation Tracking and Reporting System (STARS) quarterly and
provide a report in STARS that may be accessed by the EPA. The report will include at
minimum, project-specific estimated expenditures and actual milestones achieved to date and
will be available to the respective EPA Regional DWIG Program Coordinator and to the EPA
Financial Management Center. The STARS will be updated by the 30th day following the end of
a quarter, beginning with the first full reporting period after funds are received by the IHS.

G. Audit Findings

If an audit determines that any direct or indirect costs in a project funded under this IA are
unallowable, the parties to this IA will be notified immediately following resolution of the audit
and the IHS project account will be credited for ineligible costs.

I1. PROGRAMMATIC TERMS AND CONDITIONS

A. Authority and Purpose

The activities under this IA are being executed by the EPA pursuant to the Safe Drinking Water
Act section 1450 (b), 42 USC 300j-9(b) and 1452(i), 42 USC 300j-12(i). The services and
facilities will be provided to the Tribe by the IHS under the Transfer Act, 42 U.S.C. 2001; Indian
Sanitation Facilities Act, 42 U.S.C. 2004a; and Title 111 of Indian Health Care Improvement Act,
as amended, 25 U.S.C. 1632.

B. EPA Responsibilities

1. The EPA Regional Office shall designate a representative to coordinate its participation in
projects (Regional Program Coordinator). This representative shall formally advise the
respective IHS Area Office of this designation.

2. As resources permit the EPA shall provide to the IHS and Tribes technical assistance as
needed to successfully meet applicable program requirements.

3. The EPA Regional Office will ensure that the proposed projects are in accordance with the
Safe Drinking Water Act, annual national guidance and the Drinking Water Infrastructure Grants
Tribal Set-Aside Program Final Guidelines October 1998 and the Addendums.

4. EPA Regional Office will ensure that water collection and analysis methodologies (as
applicable) are in accordance with the IHS/EPA jointly developed Quality Assurance Project
Plan (QAPP).

5. EPA is responsible for any distribution within the EPA of the final technical and financial
report provided to the respective EPA Regional Program Coordinator after the construction
phase completion.

6. The EPA will not be a signatory on any Project Summaries or Memorandums of Agreement.



7. Where appropriate, EPA Regions shall provide comments to IHS Area Offices on the design
and planning documents associated with projects funded by the IA within 30 days of receiving
said documents.

8. EPA Regions shall monitor construction progress with: data from the IHS database,
discussions with the IHS Area Offices and field site visits as necessary to ensure the level of
expended funds is reasonable given the reported milestone dates. The EPA will consult with the
IHS Area Office quarterly to discuss project status.

9. The EPA Regions will participate in the final project inspection, as deemed necessary and
resources permitting. At project completion, the EPA Region will review the final technical and
financial reports provided by the IHS Area Office and will initiate the necessary EPA close-out
process.

10. The EPA Regions will acknowledge and respond to IHS Area invitations to participate in
project activities within 10 days of receipt.

C. IHS Responsibilities

1. The IHS shall implement and execute projects funded under this IA using its administrative
policies and procedures as described in the Indian Health Manual, Part 5, Chapter 2,
Memorandum of Agreement.

2. Project Documents (Project Summary/ Memorandum of Agreement or Arrangements as
described in 42 U.S.C. 2004a) will be developed by the IHS Area Office, in consultation with the
respective Tribes and respective EPA Regional Office.

3. Unless otherwise stipulated in the project documents, the IHS shall be the lead agency in
assuring compliance with the National Environmental Policy Act (NEPA), the National Historic
Preservation Act (NHPA), and other applicable Federal requirements only if the EPA funds are
deposited in the IHS financial system (UFMS).

4. Quarterly progress reports will be available to EPA through the IHS STARS system as stated
in L.F., Fiscal and Project Reporting Requirements. Should the need arise and if the agencies
mutually agree, the report may be supplemented.

5. The EPA Regional Office shall be formally notified of and invited to participate in the
conceptual design meeting, the final plans and specification review, and the final inspections for
projects in which EPA funds are utilized. IHS shall notify the EPA at least 30 business days prior
to these events to allow optimal participation. Notification will be by e-mail.

6. As applicable, upon completion of each project under this IA, all rights title and interest to the
provided sanitation facilities shall be transferred to the Tribe or to a responsible entity identified
by the Tribe in accordance with the Project Documents. Each respective IHS Area Office shall
make such arrangements as they determine necessary for the ownership and operation and
maintenance of the completed facilities.



7. For each project funded under this 1A, a final technical and financial report shall be provided
no later than 365 days after construction phase completion to the respective EPA Regional
Program Coordinator. Electronic copies of the report shall be provided to the EPA
representatives identified above in Fiscal Reporting Requirements.

8. The water sampling umbrella Water Sample Collection and Analysis Quality Assurance
Project Plan (QAPP) for Tribal Drinking Water and Wastewater Infrastructure Projects,
developed jointly between EPA and IHS, will be implemented by IHS as applicable.

9. For an EPA funded project for a pilot water treatment study or for a specific hydraulic network
model calibration, the IHS will prepare an individual project specific Quality Assurance Project
Plan (QAPP) in accordance with EPA Guidance for Quality Assurance Project Plans (QA/G-5)
(EPA 2001) which can be found at http://www.epa.gov/QUALITY/qgs-docs/r5-final.pdf. The
QAPP must be submitted for review and approval by the EPA OW QA Officer through the EPA
IA Project Officer, who must approve D-6 the Quality Assurance procedures or standards in
writing. EPA will have 60 calendar days to approve the QAPP submitted by IHS, after that time
the QAPP will be considered final.

10. Restrictions on FY17 Funding for Corporations with Unpaid Federal Tax Liabilities
and Felony Convictions

This interagency agreement (1A) obligates and transfers or advances EPA funds appropriated
under Public Law 115-31 (the Consolidated Appropriations Act, 2017). As a result, this IA is
subject to the provisions contained in the Consolidated Appropriations Act, 2017, Public Law
115-31, Division E, Title VII, Sections 745 and 746, regarding unpaid federal tax liabilities and
federal felony convictions, which also have been included in prior appropriations acts.

The IHS is also subject to the same sections of the Act, in accordance with Department of Health
& Human Services acquisition policies. The IHS will forward to the EPA Award Official, within
45 days, any documentation supporting an award where a written determination was made by the
agency debarring and suspending official that suspension or debarment was considered but is not
necessary to protect the interests of the Government.

11. Advance Payment for Indian Health Service Interagency Agreements

This Interagency Agreement is handled through Advance Payment and is tracked in IHS’
Sanitation Tracking and Reporting System (STARS). Therefore, the reporting instructions in
Administrative Condition F, Fiscal and Project Reporting Requirements, and Programmatic
Condition C, IHS Responsibilities, Section 4, should be followed closely.

Financial Inquiries may be emailed to CFC_Fed Pay@epa.gov or sent to the following address:

U.S. EPA CFC
ATTN: Elizabeth McGuffey
26 W. ML King Dr.
Cincinnati, OH 45268-7002


mailto:CFC_Fed_Pay@epa.gov
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