Message

From: Schaaff, Lesley [Ischaaff@hess.com]

Sent: 8/7/2018 10:52:45 PM

To: Levine, Carolyn [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=468b48e304cf4c54a52bb7¢c83a54fd21-Clevin02]

CC: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]
Subject: Re: Update

Perfect! Thank you!

Lesley Schaaff

Senior Manager, Regulatory Affairs
HESS CORPORATION

Office: 202-263-1012

Cell: ipersonal Matters / Ex. 65
Ischaalt{@Réss ¢oii '

On Aug 7, 2018, at 5:58 PM, Levine, Carolyn <Levine.Carolyn{@epa.gov> wrote:

DF reserved at 5. Let me know ASAP if any changes. I pulled some strings. ..

Carolyn Levine

Office of Congressional and
Intergovernmental Relations

U.S. EPA

(202) 564-1859

levine.carolynaepa.gov
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Message

From: Martin McBroom [mamcbroom@aep.com]
Sent: 1/18/2018 7:28:28 PM
To: Walsh, Ed [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=51f3bac3af644626b6a70f087751baca-EWalsh]; Johnson, Barnes
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338chf04dc3b4b29f78e5213303-lohnson, Barnes]; Brown, Byron
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]
CcC: Stephen C. Fotis [scf@vnf.com]; lwisham@firstenergycorp.com; Horton, Melissa H. [MHIGGINS@southernco.com]
Subject: Following up on appropriation for CCR federal permit programs in non-participating states

On behalf of American Electric Power {AEP), FirstEnergy, and Southern Company, we're following up with regards to the
CCR appropriation issue on which we met with you last week. As you know, the WIIN Act expressly requires that EPA
must receive a specific appropriation in order for EPA to implement Federal CCR permit programs in non-participating
states. We strongly support a specific appropriation for such purposes given that the implementation of federal CCR
permit programs in non-participating states is one important way to ensure the protection of human health and the
environment.

At the outset, it is important to note that we supported such an appropriation for the last year and have done so
independently of the EPA. We will continue to do so again this year for both the FY 2018 and 2019 appropriation bills.

In all of our discussions with House and Senate appropriation staff to date, we have been estimating the amount of
federal funds that the Agency would need to fully implement the federal CCR programs in non-participating states. It
would be very helpful to know, in point of fact, the dollar amount the Agency has determined that it needs for this
specific purpose. This information will enable AEP, FirstEnergy and Southern to advocate for that same amount to be
included in the appropriation bills for FY 2018 and FY 2019.

As we explained during our meeting, for FY 2018 the House proposed $2 million and the Senate $6 million. Of those two
figures, which is closest to the mark for the remainder of FY 20187

For FY 2019, AEP, FirstEnergy and Southern Company urge the Agency to include in its budget justifications, as
submitted to the House and Senate Appropriations Committees, the amount that you need to be specifically
appropriated for administering federal CCR permit programs in non-participating states. We would greatly appreciate
knowing what your request is once you have submitted it to the Appropriations Committees.

We will continue to advocate for a specific appropriation for EPA to implement federal CCR permit programs, and we
plan to strongly support the specific dollar amount included in your FY 2019 request.

In addition, the states would directly benefit from a grant program, administered by EPA, for assistance in implementing
a CCR permit program. AEP, FirstEnergy and Southern Company urge the Agency to include funding for state grants in
your FY 2019 budget proposal as well.

Marty McBroom
American Electric Power

Redacted

mamcoprosm/aep.com

Lorna Wisham
FirstEnergy
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202-434-8151
lwisham@firstenergycorp.com

Melissa Horton
Southern Company

i Redacted i
MHIGGINS@southernco.com
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Message

From: Martin McBroom [mamcbroom@aep.com]
Sent: 2/15/2018 7:19:49 PM
To: Walsh, Ed [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=51f3bac3af644626b6a70f087751baca-EWalsh]; Johnson, Barnes
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=c39e9338chf04dc3b4b29f78e5213303-lohnson, Barnes]; Brown, Byron
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]
CcC: Stephen C. Fotis [scf@vnf.com]; lwisham@firstenergycorp.com; Horton, Melissa H. [MHIGGINS@southernco.com]
Subject: Following up on FY 2019 appropriation for CCR federal permit programs in non-participating states

On behalf of American Electric Power {(AEP), FirstEnergy and Southern Company, we're following up on an important
appropriation issue for funding the implementation of the coal combustion residuals (CCR) program. In particular, this
CCR appropriation issue relates to the provision of the recently passed WIIN Act that expressly requires EPA to receive a
specific appropriation before EPA has a mandatory, non-discretionary duty to implement Federal CCR permit programs
in non-participating states.

At the outset, it is important to note that we have strongly supported such an appropriation for the last year and have
done so independently of the EPA. We will continue to do so again this year for both the FY 2018 and 2019
appropriation bills.

It appears to us that EPA did not include a specific funding request for FY 2019 in its budget justification to the House
and Senate Appropriations Committees. Due to this omission, we are therefore at a loss to know how much EPA
believes it needs for performing this function of implementing federal CCR permit programs in non-participating states.

This is currently important in the context of the House Interior Appropriations subcommittee attempting to meet all of
the requests that they receive, including this one. If the Interior subcommittee does not receive guidance from the
Agency on what level of funding is necessary for this function, EPA runs the risk of not receiving adequate funding to
perform this important function despite our best efforts to secure the necessary federal funding to administer CCR
program in non-participating states.

It is important to underscore that the WIIN Act did not specify the amount that must be appropriated for this

purpose. In particular, the statute states that “subject to the availability of appropriations specifically provided in an
appropriations Act to carry out a program in a non-participating state, the Administrator shall implement a permit
program ... [for] each coal combustion residuals unit located in the nonparticipating State.” Based on this language in
the WIIN Act, it is clear that EPA has a mandatory obligation to implement federal permit programs in non-participating
states if Congress makes a specific appropriation to do so in any amount.

This means that such an appropriation, no matter how small, satisfies this statutory requirement and therefore
triggers a mandatory obligation for EPA to implement permit programs in non-participating states.

We would therefore respectfully point out that it is critically important that EPA convey to the Senate and House
Appropriations Committees how much you believe is necessary for this purpose.

Again, we will be urging the Congress to provide an appropriation for this purpose, and will be doing so independently of
the EPA. Butif we don’t know how much funding EPA believes is needed for this specific EPA permitting function, our
ability to make a compelling case for full federal funding for this purpose could be significantly compromised.

Finally, it is likely that Administrator Pruitt, or his designated representative from the Agency, may receive a question on

the amount that is needed when he testifies before the Appropriations Committees. So knowing the amount would be
useful for that purpose as well.
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Marty McBroom
American Electric Power

Redacted E
mamcbroom@aep.com

Lorna Wisham

FirstEnergy

i Redacted
lwisham@firstenergycorp.com

Melissa Horton
Southern Company

. Redacted |

MHIGGINS@southernco.com
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Message

From: Nolan, Rich [RNolan@nma.org]
Sent: 8/7/2017 6:32:43 PM
To: Dickerson, Aaron [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=d0440d9f06994021827e0d0119126799-Dickerson,]; Willis, Sharnett
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=97b55bdfac5e41d8aa81064dfa2cb944-Willis, Sharnett]

CC: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: RE: Tuesday Meeting

importance: High

Merlyn Richardson “Rich” Nolan, National Mining Association (NMA)
Katie Sweeney, NMA
Tawny Bridgford, NMA

Austin Neff, Marsh
Joe Poplawski, Argo Surety

Christina Erling, Barrick Gold
Steven Barringer, counsel for Barrick Gold

Michael Giannotto, Goodwin Proctor (counsel for Newmont Mining Corporation)
Mary Beth Donnelly, Newmont (pre-meeting only)

Mike Satre, Hecla Mining

Chad Baker, Parsons Behle & Latimer (counsel for Rio Tinto)
Ryan Stanton, Rio Tinto
George Stewart, Rio Tinto

Ron Janke, counsel for Materion Natural Resources
Greg Gregory, Materion Natural Resources

From: Brown, Byron [mailto:brown.byron@epa.gov]

Sent: Monday, August 7, 2017 2:25 PM

To: Nolan, Rich <RNolan@nma.org>

Cc: Dickerson, Aaron <dickerson.aaron@epa.gov>; Willis, Sharnett <Willis.Sharnett@epa.gov>
Subject: Tuesday Meeting

Rich — Please send a list of attendees to Aaron and Sharnett so they can provide to security. Just plan to come to the
EPA North entrance.

Byron R. Brown

Deputy Chief of Staff for Policy

Office of the Administrator

U.S. Environmental Protection Agency
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Message

From: William Chapman [b.chapman@millenniumbulk.com]
Sent: 5/8/2018 3:17:40 PM
To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]; Forsgren, Lee
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a055d7329d5b470fbaa9920ce1b68a7d-Forsgren, D]

CC: Slone, Deck [DSlone@archcoal.com]; Wendy Hutchinson [w.hutchinson@millenniumbulk.com]

Subject: RE: EPA contact

Byron and Lee:
Thank vou for getting back to us, it is important we follow up.
Cur flights arrive late this evening from the west coast, so we have missed you for this week in person.

People will he following up looking for an opportunity on Friday to explore options, and we will check back in
next week with FAST obiectives in mind.

Thank you again, Bill Chapman

From: Brown, Byron [mailto:brown.byron@epa.gov]

Sent: Monday, May 07, 2018 2:58 PM

To: Forsgren, Lee <Forsgren.Lee@epa.gov>; William Chapman <b.chapman@millenniumbulk.com>
Cc: Slone, Deck <DSlone@archcoal.com>; Wendy Hutchinson <w.hutchinson@millenniumbulk.com>
Subject: RE: EPA contact

Thanks, Lee. | am available to speak on Tuesday but will be out of town and unavailable starting Wednesday through
next Monday. Let me know if you have any time on Tuesday. Thanks.

Byron R. Brown

Deputy Chief of Staff for Policy

Office of the Administrator

U.S. Environmental Protection Agency

From: Forsgren, Lee

Sent: Monday, May 7, 2018 1:56 PM

To: William Chapman <b.chapman@millenniumbulk.com>; Brown, Byron <brown.byron@epa.gov>
Cc: Slone, Deck <3Slone@archooal.com>; Wendy Hutchinson <w huichinson@millenniumbulk.com>
Subject: RE: EPA contact

Bill,

Byron Brown has been the lead for the Agency on the President’s Infrastructure Package including regulatory
provisions.
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Byron — per my call with the Millennium Bulk terminal folks last week | mentioned that you had the lead on Fast projects
and the President’s infrastructure plan. | know that he has been briefed on the project generally but you might benefit
from speaking with the Terminal folks directly about their issues.

If you have any questions please don’t hesitate to contact me.

Regards,
Lee

D. Lee Forsgren

Deputy Assistant Administrator
Office Of Water

Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Room 3219 WICE

Washington, DC 20460

Phone: 202-564-5700

Forsgren Lea@ena ooy

From: William Chapman [mailto:b.chapman@millenniumbulk com]

Sent: Monday, May 7, 2018 12:10 PM

To: Forsgren, Lee <forsgren leefens gov>

Cc: Slone, Deck <DSlonefarchooal.com>; Wendy Hutchinson <w. hutchinson@millenniumbulk.com>
Subject: EPA contact

Lee:
| think where we left off you were recommending a follow-up with Byron Brown—and that it would be best if
you forwarded our information in a way that put us in touch?

Please let me know if the ball was in our court in that respect...

Thank you again for your time last week. We fly east tomorrow and as you can imagine are trying to tie down
communication channels as much as we can in advance.

Thank you, Bill
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Message

From:
Sent:
To:

Subject:

Nolan, Rich [RNolan@nma.org]

8/7/2017 5:41:42 PM

Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]
RE: Hardock Mining - Meeting Request Aug. 7 or 8

Byron do you have a room number? Do you need names of folks we are bringing. .. Thxs

From: B

rown, Byron [mailto:brown.byron@epa.gov]

Sent: Friday, July 28, 2017 11:59 AM
To: Nolan, Rich <RNolan@nma.org>

Subject:

RE: Hardock Mining - Meeting Request Aug. 7 or 8

Looks like we are both free the afternoon of August 8. Does 2 pm work?

From: N

olan, Rich [mailio BNolan@nma.org]

Sent: Thursday, July 27,2017 4:12 PM
To: Brown, Byron <brown.byroni@epa.gov>
Cc: Jackson, Ryan <jacksorrvani@eps.eov>; Bennett, Tate <Benneit. Tate@epa.gov>

Subject:

Thanks!
The mai

Re: Hardock Mining - Meeting Request Aug. 7 or 8

n priority is the Byron/RJ meeting on hardrock CERCLA 108 b with all our members in the hardrock mining space

targeting Aug 7 or 8. People are flying in for this one.

Separately Hal was hoping to catch up with SP on the other coal related issues facing that sector, more of a one-on-

one. So

rry for any confusion.

On Jul 27, 2017, at 4:06 PM, Brown, Byron <brown. byron@epa.zov> wrote:

Sierra Club

Hi Rich - I'm working with scheduling team but there's some confusion if NMA is separately seeking
meeting with the Administrator and another meeting with RJ and/or me or just meeting with us.
Thanks.

Sent from my iPhone

On Jjul 25, 2017, at 12:55 PM, Nolan, Rich <BNeolanfinma.org> wrote:

Team, any sense for the 7" or 8h?

From: Nolan, Rich

Sent: Friday, July 21, 2017 2:23 PM

To: 'iacksonrvani@epa.gov' <acksonrvan@epa gov>; Byron Brown (EPW)
(brown. byron@epa.gov) <brownbyronBepa.gov>

Cc: 'Bennett, Tate' <Bennett Tatef@epa.gov>

Subject: Hardock Mining - Meeting Request Aug. 7 or 8

Hi Ryan and Byron,
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Hope you are well. Our hardrock companies would like to request a
meeting with you in D.C. for Aug. 7 or 8" to discuss the comments filed by
the industry on CERCLA 108(b) rulemaking. We are happy to host is here
or come your way, we expect many to fly into D.C. for this

meeting. Please let me know how best to proceed. Many thanks, Rich

<image001.png>

i Personal Matters / !
olanEiRma i
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Message

From: Roewer, James [JRoewer@eei.org]
Sent: 1/8/2018 4:08:24 PM
To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]; Fotouhi, David
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]

Subject: OMB Meeting re CCR Rule

Gentlemen: FYI, we are meeting tomorrow, Jan 9%, at 11 am in 10258 New Executive Office
Building with OMB on the draft CCR rule.

Jim
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Message

From: Roewer, James [JRoewer@eei.org]

Sent: 3/2/2018 12:54:04 AM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: Re: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to $100M Per Year in

Compliance Costs

thank you

From: Brown, Byron <brown.byron@epa.gov>

Sent: Thursday, March 1, 2018 6:34 PM

To: Roewer, James

Subject: RE: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to $100M Per Year in
Compliance Costs

Your attachments have been security checked by Mimecast Attachment Protection. Files where no threat or malware was detected are
attached.

Here is an electronic copy. There appear to be technical delays in posting an electronic prepub version to OLEM’s coal
ash website.

From: Roewer, James [mailto:JRoewer@eei.org]

Sent: Thursday, March 1, 2018 5:35 PM

To: Brown, Byron <brown.byron@epa.gov>

Subject: Re: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to S100M Per Year in
Compliance Costs

Thanks for sending this. Looking forward to getting a copy of the proposal, thanks

Sent from my Samsung Galasy , an ATET LTE smartphone

———————— Original message --------

From: "Brown, Byron" <brown.byron@epa.gov>

Date: 3/1/18 5:29 PM (GMT-05:00)

To: "Roewer, James" <JRoewer@eei.org>

Subject: FW: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to S100M
Per Year in Compliance Costs

This email originated from an external sender. Use caution before clicking links or gpening attachments. For more information, visit
The Grid. Questions? Please contact [TSupport@esi.org or ext, 5100,

Fyi — I have not received an electronic copy of the signed, pre-publication version of the proposed rule yet.
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From: EPA Press Office [mailto:press=epa.gov@cmail20.com] On Behalf Of EPA Press Office

Sent: Thursday, March 1, 2018 5:10 PM

To: Brown, Byron <brown.byron@epa.gov>

Subject: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to S100M Per Year in
Compliance Costs

EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations,
Saving Up To $100M Per Year in Compliance Costs

WASHINGTON (March 1, 2018) — Today, the U.5. Environmental Protection Agency (EPA)
is proposing the first of two rules that will amend the regulations for the disposal of coal
combustion residuals, also known as CCR or coal ash, from electric utilities and
independent power producers. EPA’s Regulatory Impact Assessment shows this proposal
will save the utility sector up to $100 million per year in compliance costs.
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“Today’s coal ash proposal embodies EPA’s commitment to our state partners by
providing them with the ability to incorporate flexibilities into their coal ash permit
programs based on the needs of their states,” said EPA Administrator Scott Pruitt. “We
are also providing clarification and an opportunity for public comment - something that
is much-needed following the public reaction to the 2015 coal ash rule.”

EPA estimates this proposed rule would save the regulated community between $31

million and $10C million per year. Today’s proposed rule includes more than a dozen

changes to the 2015 final CCR rule, which established minimum national standards
regulating the location, design, and operation of existing and new CCR landfills and
surface impoundments at more than 400 coal-fired power plants nationwide.

The final 2015 CCR rule remains subject to litigation pending before the U.S. Court of

Appeals for the D.C. Circuit. The proposal addresses four provisions of the 2015 CCR

rule that the D.C. Circuit remanded back toc EPA in 2016, as well as additional provisions

in response to comments received since the final rule went into effect and a petition for

rulemaking EPA received in May 2017.

The proposal would allow alternative performance standards for coal ash disposal units

with operating permits issued under an approved state or federal coal ash permit

program. The proposal also requests comment on whether a regulated facility could
develop and implement similar alternative standards that would be subject to oversight
and enforcement by EPA. Many of the proposed changes are based on the envircnmental
protections and regulatory flexibilities contained in EPA’s longstanding rules governing
disposal of municipal solid waste. The proposal includes:

s+ A change to allow a state regulatory program to establish alternative risk-based

groundwater protection standards for constituents that do not have an established

maximum contaminant level (MCL), rather than the use of background levels that are
currently required. The proposal also requests public comment on whether a facility
may be allowed to establish alternative risk-based standards using a certified
professional engineer or cther means, subject to EPA oversight.

A request for comment on whether the current deadlines for groundwater

monitoring and analysis remain appropriate in light of the new legal authorities and

potential regulatory changes.

s Arequest for public comment on modifying the location restrictions and associated
deadlines concerning construction or operation of a CCR landfill or surface
impoundment in certain areas.

«  Changes to allow states to establish alternative requirements for how facilities
respond to and remediate releases from CCR landfills and surface
impoundments. The proposal also requests comment on allowing states to
determine when an unlined surface impoundment that is leaking may undertake
corrective action rather than be forced to stop receiving CCR and close.

«  The addition of boron to the list of constituents for which facilitites would need to
perform assessment monitoring.

+  Streamlined administrative procedures that a facility may comply with if there is a
non-groundwater release that can be addressed within 180 days. EPA also requests
comment on whether this time period is appropriate.

@
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+  Modification of the performance standard for vegetative slope protection to protect
against erosion and failure of a surface impoundment.

+ A change to the closure provisions to allow the use of coal ash during the closure
process and to allow non-CCR waste to continue to be placed in a CCR surface
impoundment that is subject to closure.

At that time the final CCR rule was issued in 2015, EPA did not have the autherity to

allow states to become authorized to administer their own CCR permit programs in lieu

of the federal regulations or to provide alternative regulatory standards and compliance
options. However, in 2016, Congress amended the Resource Conservation and Recovery

Act with passage of the Water Infrastructure Improvements for the Nation Act (WHN

Act), which provides authority for states to become authorized to operate CCR permit

programs “in lieu of the federal regulations,” as long as the EPA determines that the

state’s requirements are at least as protective as the standards in the 2015 final rule or
successor regulations. The WIIN Act also provides EPA new authority to provide
aversight of CCR units.

EPA will be accepting public comment on this proposal for 45 days after publication in

the Federal Register and plans to hold a public hearing 1o receive additional feedback on

the proposal during the public comment period. EPA plans to move quickly to take final
action after the close of the comment period. EPA also plans to propose additional
changes to the CCR rule later this year.

Additional information on this proposal and how to comment can be found at:

R X

o

b
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Message

From: Roewer, James [JRoewer@eei.org]
Sent: 7/20/2017 2:51:32 PM
To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]; Davis, Patrick
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=7fca02d1lec544fbbbd6fh2e7674e06b2-Davis, Patr]

CC: Doug Green [dhgreen@venable.com]

Subject: Follow-up to CCR Rule Discussion

Byron and Patrick,

Thank you again for taking the time to meet with us last Friday to discuss USWAG’s petition for
reconsideration of the CCR rule, particularly the need for an extension of the rule’s outstanding
compliance deadlines. As a quick follow-up, | want to reiterate our perspective on a few points
raised during the meeting. As an initial point, however, it is critical for EPA to inform the utility sector
as soon as possible whether it intends to give a deadline extension because companies are in the
midst of making irreversible and major financial and operational decisions to comply with CCR rule
criteria that may likely change under EPA-approved state CCR permit programs. A decision by EPA
that is made even a month from now may be, as a practical matter, of limited value for many
companies that have already made significant operational decisions. Therefore, we would
appreciate indication from EPA with respect to whether it will grant USWAG’s petition and extend the
deadlines as soon as possible. We appreciate very much your consideration of this timeline, which
simply reflects the realities of the advanced planning and long-term business decisions that
companies must make to ensure compliance with applicable regulations.

As we discussed at our meeting, without an extension of deadlines, the rule’s groundwater monitoring
program will result in the forced closure of unlined surface impoundments and, in some cases, power
plants. This forced closure is not based on site-specific risk, but, rather, is regulation of the “lowest
common denominator’ due to the rule’s self-implementing scheme.

Under an approved state permit program authorized under the WIIN Act, such site-specific risk could
be taken into account. Therefore, an unlined surface impoundment would not have to close under an
EPA-approved state permit program if the state permitting body determined that, based on site-
specific factors, the continued operation of the impoundment would not pose a risk to human health
or the environment. However, approved state CCR permit programs under the WIIN Act almost
certainly will not be in place by July 2018, when CCR units can trip forced closure under the self-
implementing federal groundwater monitoring rules. And in some cases, forced closure of a CCR unit
will result in the premature closure of the power plant. This is wholly unnecessary and forfeits a key
Congressional purpose of the WIN Act—to allow for site-specific tailoring of the CCR rules through
individual CCR permits.

While we appreciate the staff’s attempts to address our concerns by suggesting the existing rule can
provide the relief needed, that is not the case.

First, the suggestion that there are not many unlined surface impoundments (as that term is defined
in the rule) is simply incorrect.

e Owners and operators were required to determine whether or not existing surface
impoundments are “unlined” by October 17, 2016.
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e Based on information posted to utilities’ CCR compliance websites, 310 of the 412 existing
impoundments at 149 power plants do not have liners: 75% of impoundments are unlined.

e Thus, the majority of existing CCR surface impoundments could potentially trigger forced
closure under the existing rule unless the deadlines are extended to allow for a demonstration
under state CCR permit programs that the units can continue to operate in a manner that is
protective of health & the environment.

e This will put some of the 149 power plants that utilize these surface impoundments at risk of
continued operation.

Further, as we discussed at the meeting, the “off ramps” described in the meeting—the ability of
states to extend compliance deadlines and the rule’s alternative closure provisions—would not
provide the relief needed.

Regarding possible extension of compliance deadlines by the states:
e This option is only be available in states that have incorporated the CCR rule into their state
SWMP, and not many have.
e It is highly unlikely that states will seek both SWMP and WIIN Act approval; they will likely only
seek WIIN Act approval.
o In addition, these extensions are only available once a facility is in noncompliance with the
rule; for obvious reasons, noncompliance is not a position the utility industry wants to be in.

Regarding alternative closure provisions:

e This option is available only in limited circumstances: EPA has interpreted this “off ramp” to
apply only to the continued disposal of CCR in circumstances where there is no alternative
disposal capacity for the CCR.

e EPA has narrowly interpreted this provision as not extending to non-CCR process
wastewaters, which are inevitably produced at power plants. CCR impoundments at issue
serve dual functions—the management of CCR and non-CCR process wastewaters.

e EPA is considering revisions to the alternative closure provisions that would take into account
non-CCR wastewaters and the dual function of impoundments through the Remand Rule;
however, this rule is scheduled to be final July 2019, which is well after the critical date for
CCR impoundments if the current deadlines are maintained.

e Therefore, the alternative closure provision—as currently drafted and interpreted by EPA—is of
extremely limited utility and would not provide relief for the majority of forced CCR unit closures
under the rule and the threat to continued power plant operation.

Finally, the suggestion that corrective action guidance could provide some relief is not correct, as the
rule’s self-implementing groundwater monitoring requirements are enforced through RCRA citizen
suits and compliance decisions which will be rendered by federal district courts across the

country. One such suit has already been filed and many more are expected after October 17, 2017,
when the groundwater monitoring program becomes effective. There is no need for this tremendous
waste in litigation resources when these standards are likely to change under state CCR permit
programs approved under the WIIN Act.

In sum, without an extension of CCR Rule deadlines, numerous facilities are facing the very real
possibility of being forced to close any number of the 310 unlined impoundments, and some of the
149 power plants, without regard to the actual risk posed by those impoundments. This will result in
staggering costs for the industry and threaten power reliability in some regions. Citizen suit litigation
over when and how to close these units will further exacerbate these threats to power plant
operation. Much of this can be avoided by giving time for state CCR programs to be approved and
get up and running as contemplated under the WIIN Act.
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Please let me know if you have any questions about the above or any other points raised during the
meeting.

Jim
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Message

From: Ludwiszewski, Raymond B. [RLudwiszewski@gibsondunn.com]

Sent: 10/23/2017 12:34:10 AM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: FW: Gelman Site, Ann Arbor, Ml

Attachments: 2017.06.12 - MLive - Peters discusses immigration, other issues.pdf; 2017.08.31 - MLive - Town Hall Meeting.pdf;
2017.01.18 - scott-pruitt-opening-statement-final-.pdf

Byron —

{wanted to briefly update you on developments on the Gelman site. As | noted below, on September 29, the MDEQ

notified Region V that it believed that “issues at the site are being, and [should] continue o be addressed through State

actions.” However, the State was notified last week that Region V intends to "continue to be active” at the site beyond

the conclusion of the Preliminary Assessment in November,

As I noted in my last email, | would be happy to provide you with additional background at your convenience.

RAY

Raymond B. Ludwiszewski

Gibson, Dunn & Crutcher LLP

1050 Connecticut Avenue, N.W., Washington, DC 20036-5306
Tel: Redacted iFax +1202.530.9562
RLudwiszewski@gibsondunn.com = www.gibsondunn.com

From: Ludwiszewski, Raymond B.

Sent: Wednesday, October 18, 2017 10:01 AM
To: Brown.byron@epa.gov

Subject: Gelman Site, Ann Arbor, M|

Byron,

I wanted to reach out to alert you to Region V’s upcoming decision concerning the
Gelman Sciences 1,4-dioxane site in Ann Arbor, Michigan. As you may know, in
November of last year, the Sierra Club and others petitioned EPA Region V to conduct a
preliminary assessment of the Gelman site. Region V agreed to do so, promising a
decision by November 2017 at the latest. Since then, as you can see from the attached
news clippings, the political interest in the site and in EPA’s involvement has grown.

The site is governed by a consent judgment entered by a Michigan Court and has a long
remediation history built on collaboration between the responsible state agency, the
MDEQ, and the PRP - Gelman - reaching back over 20 years. Recently, MDEQ formally
informed Region V in writing that the issues at the Gelman site are being adequately
addressed through the ongoing state enforcement action, and that federal invoivement is
not warranted. Gelman is in full agreement with MDEQ that the site is being effectively
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managed by the State, consistent with Administrator Pruitt’s vision of “cooperative
federalism” as expressed by his statement at his confirmation hearing.

Please let me know if you would like to meet or to discuss these issues on the phone. |
appreciate your consideration. Also, if you have the opportunity, please pass my good
wishes on to my friend and former colleague, David Fotouhi. | understand that you work

together regularly.

Thx, RAY

Raymond B. Ludwiszewski

Gibson, Dunn & Crutcher LLP
1050 Connecticut Avenue, N.W., Washington, DC 20036-5306

Tel +1) Redacted i+ Fax +1202.530.9562

Lememimem e e mam e m ey i

RLudwisZzewsKi@gibsondunn.com = www.gibsondunn.com

This message may contain confidential and privileged information. If it has been sent to you in error, please
reply to advise the sender of the error and then immediately delete this message.
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Environmental Protection Agency Designate E. Scott Pruitt
Attorney General, State of Oklahoma
Senate Confirmation Hearing Opening Statement

January 18, 2017

Chairman Barrasso, Ranking Member Carper, members of the Committee, itis a
great privilege to be here today and be considered for the position of
Administrator of the Environmental Protection Agency. | want to start with what
is most important to you and to the public: if | have the honor to serve as EPA
Administrator, my overarching goal will be to lead in a way that our future
generations inherit a better and healthier environment. It will be my absolute
privilege to work with the thousands of dedicated public servants at EPA who
have devoted their careers to helping realize this shared goal. I've always said that
if you love what you do, you’ll never work a day in your life, and | know those who

work at EPA do so because of their tireless dedication to what they do.

EPA serves a critical mission. As | have repeatedly emphasized in my testimony to
this body and elsewhere, promoting and protecting a strong and healthy
environment is among the lifeblood priorities for the government, and EPA is vital
to that mission. When | was sworn in as Oklahoma Attorney General, | was
immediately confronted with an important water quality issue on the scenic
Illinois River. High phosphorous levels were causing a range of environmental
problems, and Oklahoma—the downstream state—had been in a long-running

dispute with Arkansas over how to control those levels. It’s well understood that
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interstate water issues are among the most challenging in environmental law and
policy. However, | worked together with my Democratic counterpart in Arkansas
to reach an historic agreement to clean up that river. While this was a proud
success of cooperation among the states, | also came to appreciate that if we had
not solved these challenges among us, EPA would provide a vital function in

ensuring the protection of the shared resources.

Environmental law, policy, and progress are all based on cooperation:
cooperation between the States, cooperation between the States and EPA, and
cooperation between the regulators and the public. Such cooperation is essential
because clean air and water and a healthy environment are essential to the
American way of life and key to our economic success and competitiveness. We
should be proud of the progress we have made as a Nation in emphasizing
environmental stewardship while also growing our economy. If confirmed as
Administrator, | will work tireless to build on such progress in promoting a
healthier environment and stronger economy for future generations by focusing
on three core philosophies: rule of law, cooperative federalism, and public

participation.

First, under our Constitution, the role EPA plays in protecting the environment is
defined by statute, just as statutes limit every federal agency. Members of this
body and of the House of Representatives have worked tirelessly over decades to
set the balance in environmental policies through the laws that they have passed.

The EPA's role is to administer those laws faithfully.

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086464-00002



As Attorney General of Oklahoma, | saw examples where the Agency became
dissatisfied with the tools Congress has given it to address certain issues, and
bootstrapped its own powers and tools through rulemaking. This, unfortunately,
has resulted only in protracted litigation, where the courts suspended most of
these rules after years of delay. In the meantime, we lost the opportunity for true

environmental protection as a Nation. This is not the right approach.

If given the opportunity to serve as Administrator, | will work to ensure that EPA
has a cooperative and collaborative relationship with Congress in fulfilling its
intent. The agency must be committed to using its expertise in environmental
issues not to end run Congress, but rather to implement its direction, so that
Congress may decide the proper policies for our Nation, and the EPA can go about
the business of enacting effective regulations that survive legal scrutiny. The
purpose of regulation is to make things regular, to put the public on clear notice
of its obligations, and to do so fairly, without picking winners and losers. | look

forward to working with each of you to accomplish this goal.

Second, cooperative federalism must be respected and applied by the EPA with
regard to our environmental laws. Congress has wisely and appropriately directed
the EPA through our environmental statutes to utilize the expertise and resources
of the States to better protect the environment, and for the States to remain our
nation’s frontline environmental implementers and enforcers. If we truly want to
advance and achieve cleaner air and water the States must be partners and not
mere passive instruments of federal will. If confirmed, | will utilize the

relationships | have forged with my counterparts in the States to ensure that EPA
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returns to its proper role, rather than using a heavy hand to coerce the States into

effectuating EPA policies.

Third, it is critical to me that EPA also truly listen to the diverse views of the
American people, and learn from them. If confirmed as Administrator, | am
committed to ensuring EPA’s decisions are conducted through open processes
that take into account the full range of views of the American people, including
the economic consequences of any regulation. Environmental regulations should
not occur in an economic vacuum. We can simultaneously pursue the mutual
goals of environmental protection and economic growth. But that can only
happen if EPA listens—listens to the views of all interested stakeholders, including
the States, so that it can determine how to realize its mission while considering
the pragmatic impacts of its decisions on jobs, communities, and most

importantly, families.

It is, after all, EPA’s core mission to protect people. It is not EPA’s mission to be
against sectors of industry in general, or against particular States. My first and
primary goal as Administrator will be to return the agency to that core mission of

protecting the American people through common sense and lawful regulations.

In closing, my time as Attorney General of Oklahoma afforded me the opportunity
to travel my state meeting farmers, ranchers, landowners, and small business
owners of all sorts. These are good people-- hardworking Americans who want to
do the right thing by the environment. They want the air that their children

breathe and the waters in which they swim to be clean. They want to follow the
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law. But recently they have felt hopeless, subject to a never ending torrent of new
regulations that only a lawyer can understand. They fear the EPA, and that just
shouldn’t be the case. If confirmed, | will work tirelessly to ensure that the EPA

acts lawfully, sensibly, and with those hardworking Americans ever in mind.

Thank you.
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Peters discusses immigration, other issues
facing Ann Arbor and Michigan

Hndaten June 17 0

59 Comments

An interview with U.S. Sen. Gary Peters

U.S. Sen. Gary Peters, D-Michigan, sat down with The Ann Arbor News/MLive on
Friday, June 9, to talk about a wide range of issues, including everything from federal
immigration enforcement to self-driving cars.

He also shared his thoughts on some Ann Arbor-specific topics, including what to do
about a toxic chemical plume spreading through the area’s groundwater and the city’'s
chances of getting federal funding for a new train station in the Trump era.

He also talked about former FBI Director James Comey’s recent testimony and the
investigation into Russian meddling in the 2016 U.S. election.

Continue reading to hear what the senator had to say and why he thinks Michigan
should be at the center of the autonomous vehicle revolution.

(Photo: Peters speaks with MLive in October 2014.)

File photo | MLive

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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Peters discusses immigration, other issues facing Ann Arbor and Michigan | MLive.com Page 2 of 8

Immigration enforcement in Ann Arbor area

Peters said he’s familiar with recent immigration enforcement actions in the Ann Arbor
area, including the arrest of employees at Sava’s Restaurant by U.S. Immigration
and Customs Enforcement.

‘I work on these issues quite a bit,” Peters said. “I'm a member of the Homeland
Security Committee, so these are issues that are front and center. | do a lot of
immigration work within our office, too, and actually let folks know if they have
immigration issues | have two members of my staff who that's all they do basically is
work on immigration issues. We just help facilitate going through the legal process.
We're not immigration attorneys, but we can be helpful.”

Peters said his concern is there are limited resources for enforcement and they should
be focused on criminals who pose a threat.

“Those limited resources should be focused on people who we're afraid of and who are
engaged in violent criminal activity or serious criminal activity, as opposed to,
particularly in this case, where they just went into the kitchen, and my understanding is
they were looking for somebody else who wasn't there and then they just started
asking for papers,” he said of the Sava’s arrests.

(Photo: Sava's employees work on the line in the kitchen of the Ann Arbor restaurant
after ICE agents came through on May 24, 2017))

File photo | The Ann Arbor News

Cracking down on 'sanctuary cities’

Peters said there are some in Washington, including President Donald Trump, who
want to see more aggressive immigration enforcement and a crackdown on so-called
“sanctuary cities” such as Ann Arbor that aren't interested in cooperating with the
feds on immigration enforcement.

He said the push to penalize those cities by proposing taking away Homeland Security
grants and taking away resources and equipment for local law enforcement and first
responders isn't the way to go.

“To me, Homeland Security grants should be based on the level of threat that a
particular community may face from a Homeland Security perspective, not whether or
not their local officials are enforcing federal immigration,” he said.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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Immigration reform and challenges with work visas

‘Comprehensively we need to look at it,” Peters said when asked what federal
immigration reforms he’d like to see. “But | mean, we have have issues in just getting
some work visas as well. It's a big problem in the agricultural community here in
Michigan that they simply can't get the workers they need.

“Whenever I'm with an ag group, it's usually the first issue they bring up. They just
want a process that people can come here and work and go back as they have, and do
it in an organized way, and make sure the laws are being followed. But it’s clamped
down so much, they can't get people.”

Peters said it's a problem particularly throughout parts of Michigan where there’s a big
need for seasonal workers.

‘I mean, when 'm up in Traverse City in particular, it's all | hear, but it's also related to
other workers, too,” he said.

“I just had the folks from Mackinac Island in my office a couple weeks ago. They don't
have enough people working on Mackinac and they can’t find it. They work to get
people down in Michigan. They do job fairs. They will bus folks up, they’ll put them up
in housing, all that. They still don’t have enough people to work in the restaurants and
the hotels ... and it's because they haven't been able to get the kind of visas that
they've been able to get in the past.”

(Photo: Peters speaks with reporters during a tour of Grand Valley State University's
School of Engineering on Feb. 17, 2015.)

Emily Rose Bennett | MLive

'it's becoming pretty difficult for them'

Peters said there are challenges related to H-1B visas that allows U.S. companies to
temporarily employ foreign workers in speciality occupations.

He said it’s creating difficulties for employers in places such as Ann Arbor that are
looking for people with certain technical and engineering skills.

“It's becoming pretty difficult for them,” he said. “So | think it's important that we look at
some of those practical concerns.”

Peters said allowing those jobs to be filled by foreign workers doesn’t take away jobs
from Americans. He said it just helps address shortages and ensures employers have
the people they need to get the job done.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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‘Pretty outrageous contamination’

“‘I'd like to see that happen.’ Peters said of having the U S, Environmental Protection
Agency oversee a federal Superfund cleanup of the Gelman dioxane plume
spreading through the Ann Arbor area’s groundwater. "We've written letters fo that
effect, and my staff works regularly with community members, so it's definitely
something that we're constantly working on. So hopefully they ll designate that as a
Superfund site, which would be helpful ”

The EPA indicated in early February it was reviewing the situation and would make a
determination by November.

‘| know there’s a parallel tfrack about some litigation as well, and some of the local
communities want to pursue that and think that may be a quicker route, and I'd
certainly encourage that route to continue to go forward because that’s true,” Peters
said. “But, you know, this is pretty outrageous contamination that should qualify as a
Superfund site and we're going to keep pressing that issue.”

(Photo: A map of the Gelman dioxane plume on display at the Mayor’'s Green Fair in
downtown Ann Arbor on June 9, 2017. The map was produced by Roger Rayle.)

Ryan Stanton | ryanstanton@mlive.com

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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Funding a new Amtrak station in Ann Arbor

Ann Arbor is making plans for a new train station, which is expected to cost tens of
millions of dollars, and the city is hoping the federal government will fund most of it.
Peters said it's hard to say whether that will happen in the Trump era.

“It's hard to answer that because we don’t know exactly what to expect from the Trump
administration,” he said. “You would think that would be part of a major infrastructure
package as an important piece of that. But as you're well aware, Trump talks about
infrastructure — just recently he was down in Chio talking about it, and he talked about
it in his campaign — but we haven’t actually seen any kind of concrete plans in terms
of where those are.

“| certainly am a big booster for, | say, the Pontiac-to-Chicago line, as it starts up in
Pontiac and runs through Ann Arbor. That should be one of our key infrastructure
projects here for Michigan, and it's transformative. And eventually I'd love to have a
high-speed rail.”

(Photo: Ann Arbor's existing Amtrak station on Depot Street on June 6, 2017.)

Ryan Stanton | ryanstanton@mlive.com

High-speed rail from Chicago to Toronto

Peters said he actually would like to see high-speed rail all the way from Chicago to
Toronto, stopping through Ann Arbor. He said it would be one of the most
transformative infrastructure projects for the region.

He said he’s been working on issues related to customs, as it would have to go across
an international border.

“Having state-of-the-art stations is important,” he added. “| was actually instrumental in
getting funding for the Troy transit center, which is an Amirak station, when | was the
conhgressman representing the city of Troy, so | think it's important to have that kind of
infrastructure along the line.

“We'll be working (with Ann Arbor). Any way we can be helpful to the city, we're going
to be helpful to them.”

Peters said there aren’t earmarks anymore, so it's a whole different process now to
secure funding. Though, he said, he’s heard from some in Congress that earmarks
could come back.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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Climate change and electric, self-driving cars

Peters maintains it was irresponsible for Trump to withdraw the U.S. from the Paris
climate accord.

He said that puts the U.S. in a category with two other countries that did not sign the
agreement to reduce greenhouse gas emissions: Nicaragua and Syria.

“Basically Syria, which is a dysfunctional country led by a war criminal, that's who we
are with on that issue,” he said.

As for what Michigan can still do to reduce pollution and do its part to mitigate the
effects of climate change, Peters said the state needs to move to more sustainable
energy sources. He said there’s already good work being done in the area of wind and
solar, and a shift away from coal plants to natural gas.

“‘We're doing good work here in Michigan. We've got to keep doing that,” he said. “But |
think longterm, the thing that I'm really excited about, too, is the electrification of the
automobile fleet.

“And how that’s going to happen — and Michigan is going to be a key playerinit —is
the advent of autonomous, self-driving vehicles. And I've done a lot of work to get
Willow Run, for example, designated as a national test facility for that.”

(Photo: From left to right, U.S. Sen. Gary Peters, U.S. Sen. Debbie Stabenow, Lt. Gov.
Brian Calley, Gov. Rick Snyder, President and CEC of The American Center for
Mobility John Maddox and CEOQ of the Michigan Economic Development Corp. Steve
Arwood break ground for The American Center for Mobility on Nov. 21, 2016, at the
Willow Run site in Ypsilanti Township.)

File photo | The Ann Arbor News

http://www.mlive.com/news/ann-arbor/index.ssf/2017/06/peters_discusses_immigration_o.... 6/14/2017
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‘Michigan needs to be the center of that’

“You know, we're on the verge of the most transformative technology for autos since
the first car came off of the assembly line,” Peters said.

Peters said the fact that self-driving cars are ideally electric, as it's easier for
computers to drive electric vehicles, is an important aspect.

“You're going to see a movement to electric separate from an environmental debate,
separate from what the cost of gasoline is,” he said. “It's just from a technological
standpoint.

“We're going to see a transformation of the fleet with autonomous vehicles, and |
believe Michigan needs to be the center of that. | think that's where Michigan will be a
true leader is in transforming transportation and mobility.”

Peters said he’s working with Sen. John Thune, R-South Dakota, who is the chairman
of the Senate Commerce Committee, on some legislation in this area, including
rewriting federal regulations to accommodate self-driving vehicles without steering
wheels and brake pedals.

“The human being is out of it. It's a whole new paradigm. So we are thinking that
through,” he said.

(Photo: Industry sponsors, including Hitachi's Smart ADAS sensor system, displayed
their technology at the Mcity Test Facility open house on the University of Michigan's
North Campus in Ann Arbor on May 5, 2016.)

File photo | The Ann Arbor News
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By Ryan Stanton, ryanstanton@mlive.com

ANN ARBOR, M! - Jim Schulz says he worked at Gelman Sciences as the director of
training in the late 1970s.

"They had a system there where they were sprinkling their pollutant on the grass," he said,
mentioning one of multiple ways the company discharged the toxic chemical 1,4-dioxane
into the environment between the 1960s and 1980s.

"If the wind blew the wrong way, they would shut down production and have everybody go
wash their car, because it would eat the paint off the car," Schulz said, speaking at a town
hall meeting at the downtown Ann Arbor library Wednesday night, Aug. 30.

Schulz said workers would leave the company's Wagner Road property and go to a car
wash if they got dioxane-laced effluent on their cars.

"And the people who worked there, they wouldn't drink the water. They would bring in their
own water," he said.

Schulz said he only stayed at the company for about six months because he wasn't
comfortable with the place.

He said his adult son now lives atop the expanding Gelman dioxane plume on Ann Arbor's
west side and he's concerned about it.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/08/ann_arbors_dioxane problem w... 8/31/2017
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"He has two small boys. They play in the grass. They play in the basement,” he said.
"They grow vegetables in their yard. | want to know how they can be protected from the
dioxane plume.”
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Schulz was one of many residents who packed into the library's basement meeting room to
hear an update from a mix of local and state officials, including representatives from the
Michigan Department of Environmental Quality. There were more people than there were
seats, and the crowd spilled out into the hallway.

The meeting was filled with tense moments as residents' frustrations boiled over. They at
times shouted over the public officials who were on the panel, not allowing them to speak,
demanding answers they felt they weren't getting. Residents wanted to hear a plan for
cleaning up the miles-long stretch of poliution that's in the area's groundwater and
threatening local drinking water supplies and homes.

Officials told residents there are ongoing confidential legal negotiations between Gelman
Sciences, the DEQ, Ann Arbor, Scio Township, Washtenaw County and the Huron River
Watershed Council as part of a pending case in Washtenaw County Circuit Court.

"Because we are in litigation discussions with Gelman over what that cleanup is, those
discussions are confidential. As they go forward, | don't know where they're going to turn
out, and we are in a precarious place and it's frustrating," said City Council Member Chuck
Warpehoski, D-Ann Arbor. "l wish | could be fully transparent about where those are going,
but the nature of that kind of negotiation requires that they be confidential "

http://www.mlive.com/news/ann-arbor/index. ssf/2017/08/ann_arbors_dioxane problem w...
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Residents complained it seems as if there's now a "gag order" on keeping citizens in the
loop.

U.S. Rep. Debbie Dingell, who was involved in organizing the meeting, told residents the
fact that parties in the lawsuit against the polluter can't say much about the case is
frustrating to her, to0.

"I think I'm as pissed off as everybody else is in this room," she said at one point, sharing
residents' frustrations about the continued spread of the plume.

Following a previous Circuit Court consent judgment that's in the process of being
amended, Gelman Sciences has been doing pump-and-treat remediation for years to
gradually remove dioxane from the area's groundwater, and the company has spent
millions doing so, but some local officials and residents argue it's not enough and say they
want to see the pace of cleanup accelerated.

Despite the ongoing remediation efforts, the plume is still spreading through the area's
groundwater toward the Huron River, raising concerns that it could someday vent to the
river in high concentrations, poison the city's water supply if it reaches Barton Pond and
infiltrate people's homes in the form of toxic vapor in areas where there's shallow
groundwater rising to the surface. The expanding plume already has poisoned many area
wells.

Mitch Adelman, acting section manager for the DEQ's Remediation and Redevelopment
Division, agreed with others Wednesday night that the problem is not going away any time
soon and it would take tens of millions of dollars to do a full cleanup.

"We, the DEQ, are transparent with the community to say this problem is going to be
around for decades to come," Adelman said. "That's the same thing the EPA has said.”

http://www.mlive.com/news/ann-arbor/index.ssf/2017/08/ann_arbors_dioxane problem w... 8/31/2017
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Roger Rayle, one of the leading citizen activists pressing for a better cleanup and
chairman of the local Coalition for Action on Remediation of Dioxane, agreed it's going to
be an issue that outlasts him.

He cited modeling studies done by a hydrogeologist that concluded dioxane particles
theoretically could travel from Wagner Road to the Huron River on average in anywhere
from 74 to 351 years, with some of the fastest particles in anywhere from 4.7 to 17 years.

"I'm not going to be around in 74 years, let alone 351 years, so we have to set up the
regulatory agencies to be ready for this for the life of the cleanup,” Rayle said, raising
concerns that there are mistakes and gaps in data that leave some uncertainties.

"Sometime in the life of the cleanup, uncertainties should be minimized," he said. "Dioxane
might not vaporize into people's homes at dangerous levels, but to know that we need
proactive ongoing sampling to assure this, not just whenever they feel like it. Dioxane may
not spread to township wells north as it goes to Barton Pond, but to know that we need to
fill in the monitoring gaps.”

Adelman said Gelman Sciences is pumping and treating about 500 gallons of
contaminated groundwater per minute, while it used to do much more and is permitted to
go up to 1,300 gallons per minute.

"They have ratcheted that down. We understand the frustration,” he said.

Adelman pointed to the 2004 court decision by now-retired Judge Donald Shelton that
allows the plume to spread to the river through a court-ordered zone where groundwater
use is prohibited. He said that's the framework the DEQ is working under now, so the
focus is on making sure people are not exposed to unsafe levels of dioxane.

"We care very much about it. We've been working hard to make sure that's the case,” he
said of making sure people have clean water.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/08/ann_arbors_dioxane problem w... 8/31/2017
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Separate from the ongoing lawsuit that local officials hope will lead to a new consent
judgment with a better cleanup strategy, Dingell noted the U.S. Environmental Protection
Agency is still reviewing the Gelman dioxane plume as a potential Superfund cleanup site.

"And | don't want to give people false hope on Superfund,” she said, arguing the program
isn't being funded enough.

"And even if it were to be designated as a Superfund site, the Department of
Environmental Quality will tell you this, it's a very long process, which like everything else
these days seems to be broken. Having said that, the preliminary investigation is going
on."

urbanstems
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Shap Now

Adelman offered an update on the DEQ's efforts to finalize new exposure standards for
dioxane in drinking water. The DEQ issued an emergency rule last year to lower the the
state's acceptable level of dioxane in drinking water from 85 parts per billion to 7.2 ppb,
and Adelman said there are ongoing efforts to more formally establish that as the standard
through a non-emergency rule.

Just a few parts per billion in drinking water, with long-term exposure, poses a 1 in
100,000 cancer risk, according to the EPA.

Dioxane is classified by the EPA as likely to be carcinogenic to humans by all routes of
exposure. It also can cause kidney and liver damage, and respiratory problems. Short-term
exposure to high levels of dioxane in the air can cause eye, nose and throat irritation.

Adelman said the DEQ began hearing concerns that the state's 85-ppb standard was
outdated after new EPA data about dioxane came out in 2010, suggesting a single-digit
standard was more appropriate.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/08/ann_arbors_dioxane problem w... 8/31/2017
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The DEQ, under Gov. Rick Snyder's administration, was required by law to revise the
state's chemical exposure standards by December 2013 to reflect the latest scientific
findings. But after years of repeated delays and missed deadlines, that still hasn't
happened and the state is still trying to finalize new standards for 300-plus hazardous
substances, including dioxane, which only has a stricter standard in place right now
because of a temporary emergency rule.

"It took the state, | will admit, too long to get that changed,” Adelman said of going from 85
ppb to 7.2 ppb.

Adelman said the DEQ thought it would have a comprehensive rule package for all 300-
plus hazardous substances ready by this April when the dioxane emergency rules were set
to expire.

"For numerous reasons beyond DEQ's control, we weren't able to make that happen, so a
decision was made again by the department and the governor to extend the emergency
rule for the drinking water criterion in April of this year, so we've still got the 7.2 ppb
enforceable criterion,” he said, adding Gelman has been voluntarily working with the DEQ
to make sure nobody is drinking dioxane-contaminated water with concentrations above
7.2 ppb.

After missing its earlier April goal, Adelman said the DEQ hoped to have a comprehensive
rule package for dioxane and 300-plus other hazardous substances done by October of
this year, but he doesn't think that's going to happen now, either.

As a result of the continued delays, he said, the DEQ has decided to promulgate a new
rule for dioxane with just the 7.2-ppb drinking water standard to make it official, and he
thinks that can be done before the temporary emergency rule expires at the end of
October.

http://www.mlive.com/news/ann-arbor/index.ssf/2017/08/ann_arbors_dioxane problem w... 8/31/2017
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Immediately thereafter, he said, the DEQ wants to get moving on the comprehensive rule
package for the 300-plus hazardous substances, which will include other exposure
standards for dioxane.

The DEQ is still planning to propose a new 1,900-ppb screening level for vapor intrusion.
There isn't any vapor-intrusion screen level now, though there was one set at 29 ppb
under the emergency rules issued by the DEQ last October. Adelman said there's new
information to suggest 1,900 ppb is a more appropriate threshold.

Ann Arbor resident Jeff Hayner urged city officials to start setting aside money to address
the threats posed by the Gelman plume, saying clean water is more important than some
of the other things on which the city spends money.

State Rep. Adam Zemke, D-Ann Arbor, said he's willing as a taxpayer to pay for
addressing the Gelman plume, but he also thinks it's important to try to fight to make the
polluter pay for an adequate cleanup, and he said that's what's being done now.

"The stars are as best aligned as they ever have been to ensure that we have a polluter-
pay plan, and that's something | think everybody wants," Zemke said.

"Your local elected officials, your state elected officials, are on the same page with you,"
state Rep. Yousef Rabhi, D-Ann Arbor, assured residents. "We want to make sure that this
gets cleaned up."

He isn't
looking for
a new job.
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Rabhi, who is proposing a polluter-pay law in Michigan, said it was amazing to see the
number of residents who came out Wednesday night.

"I love the energy in this room," he said after some of the more passionate outbursts of
frustration.

Rabhi said Gelman's polluting of local groundwater aquifers never should have happened
and local elected officials are not going to be happy until it gets cleaned up as best as
possible.

"One of those local strategies is legal, because we got pretty much screwed last time
around by a judge who decided that he was going to side with the company and give the
company most of what they wanted," he said. "And that was partially because the DEQ
was the only one in the room, and the city and the county and others were excluded from
that litigation."
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Message

From:

Sent:
To:

CC:

Subject:

Done.

Davis, Patrick [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=7FCA02D1EC544FBBBD6FB2E7674E06B2-DAVIS, PATR]

4/24/2017 1:51:25 PM

Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85c7df343d287659f840d730e65-Brown, Byro]

Samantha McDonald [SMcDonald @ipaa.org]; Fotouhi, David [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]

RE: RCRA Oil and Gas Issue

Patrick Davis

EPA

Special Assistant to the Administrator
202-564-3103 office

Personal Mattersicell

[ i hrrstiniotiy

Information sent to this email address may be subject to FOIA.

From: B

rown, Byron

Sent: Monday, April 24, 2017 9:50 AM
To: Davis, Patrick <davis.patrick@epa.gov>
Cc: Samantha McDonald <SMcDonald@ipaa.org>; Fotouhi, David <fotouhi.david@epa.gov>

Subject:

Re: RCRA Oil and Gas Issue

Please take me off the email chain as you schedule this meeting. Thanks.

Sent fro

m my iPhone

On Apr 24, 2017, at 9:29 AM, Davis, Patrick <gavis.patricki@epa.gov> wrote:

Hi Samantha,

The Afternoon of Friday, April 28 is open at this point. What works for you?
Thanks,

Patrick Davis

EPA

Special Assistant to the Administrator
202-564-3103 office

iPersonal Matters: Cell

Sierra Club

Information sent to this email address may be subject to FOIA.

From: Samantha McDonald [maitio:ShMeDonald@inaa.ory]

Sent: Monday, April 24, 2017 9:26 AM

To: Davis, Patrick <davis.patrick@@epa.gov>; Brown, Byron <brown.byron@epa, gov>
Cc: Fotouhi, David <fgtouhidavid@iena. gov>

Subject: RE: RCRA Oil and Gas Issue

v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086498-00001



Sorry for the delay in my response. 1 don’t think we’ll be able to make that work today, but will follow
up with you after we meet with our members. We have a meeting with the Administrator on Monday,
May 1°. Would you be available this Friday? I'd like to speak with you prior to that meeting, if
possible. Thanks again for all of your help.

From: Davis, Patrick [mailto:davis.patrick@epa.sov]

Sent: Thursday, April 20, 2017 5:01 PM

To: Samantha McDonald <gMcDonald@ipaa.org>; Brown, Byron <brown byroniepa.gov>
Cc: Fotouhi, David <fgtoubi david@epa.gow>

Subject: RE: RCRA Oil and Gas Issue

Hi Samantha,

Thank you. | could meet you and Mr. Russell after 3:30 p.m. on Monday. Monday’s are a total
madhouse at the EPA!

Thanks,

Patrick Davis

EPA

Special Assistant to the Administrator
202-564-3103 office

Information sent to this email address may be subject to FOIA.

From: Samantha McDonald [maitio:ShMeDonald@inaa.ory]

Sent: Thursday, April 20, 2017 3:12 PM

To: Brown, Byron <brown.byroni@epa.gov>

Cc: Fotouhi, David <fgtouhidavid®iena. gov>; Davis, Patrick <davis.patricki@epa.gov>
Subject: RE: RCRA Oil and Gas Issue

Byron—thank you for the introduction.

Patrick and David, would you be available to meet Monday afternoon? I’d like to discuss the 3-year
review of oil and gas production wastes under RCRA Subtitle D (see attached primer). I'd likely bring our
President Barry Russell, who managed the RCRA issue as environmental counsel before becoming CEQ.
Attached is a background paper for more information. Thanks in advance for your time.

Best,

Sam

From: Brown, Byron [mailio:browrn. byvron@epa.gov]

Sent: Thursday, April 20, 2017 2:47 PM

To: Samantha McDonald <SMcDonzld @ipaa.org>

Cc: Fotouhi, David <fgtouhi.david@ena. gov>; Davis, Patrick <davis.patrick@ epa.gov>
Subject: RCRA Oil and Gas Issue

Hi Sam — given my recusal, please follow up with David and Patrick about setting up a meeting. - Byron

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086498-00002



Byron R. Brown

Deputy Chief of Staff for Policy

Office of the Administrator

U.S. Environmental Protection Agency

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086498-00003



Message

From: Roewer, James [JRoewer@eei.org]

Sent: 3/1/2018 10:35:16 PM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: Re: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to $100M Per Year in

Compliance Costs

Thanks for sending this. Looking forward to getting a copy of the proposal, thanks

Sent from my Samsung Galaxy |, an ATET LTE smartphong

———————— Original message --------

From: "Brown, Byron" <brown.byron@epa.gov>

Date: 3/1/18 5:29 PM (GMT-05:00)

To: "Roewer, James" <JRoewer@eei.org>

Subject: FW: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to $100M
Per Year in Compliance Costs

This email originated from an external sender. Use caution before clicking links or opening attachments, For more information, visit
The Grid. Questions? Please contact ITSupport@esi.org or ext. 5100,

Fyi — I have not received an electronic copy of the signed, pre-publication version of the proposed rule yet.

From: EPA Press Office [mailto:press=epa.gov@cmail20.com] On Behalf Of EPA Press Office

Sent: Thursday, March 1, 2018 5:10 PM

To: Brown, Byron <brown.byron@epa.gov>

Subject: EPA Proposes First of Two Rules to Amend Coal Ash Disposal Regulations, Saving Up to $S100M Per Year in
Compliance Costs

EPA Proposes First of Two Rules to Amend Coal Ash
Disposal Regulations, Saving Up To $100M Per Year in
Compliance Costs

WASHINGTON (March 1, 2018) — Today, the U.S. Environmental Protection Agency (EPA)
is proposing the first of two rules that will amend the regulations for the disposal of coal
combustion residuals, also known as CCR or coal ash, from electric utilities and

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086643-00001



independent power producers. EPA’s Regulatory Impact Assessment shows this proposal
will save the utility sector up to $100 million per year in compliance costs.

“Today’s coal ash proposal embodies EPA’s commitment to our state partners by
providing them with the ability to incorporate flexibilities into their coal ash permit
programs based on the needs of their states,” said EPA Administrator Scott Pruitt. “We
are also providing clarification and an opportunity for public comment - something that
is much-needed following the public reaction to the 2015 coal ash rule.”

EPA estimates this proposed rule would save the regulated community between $31
mitlion and $100 million per vear. Today’s proposed rule includes more than a dozen
changes to the 2015 final CCR rule, which established minimum national standards
regulating the location, design, and operation of existing and new CCR landfills and
surface impoundments at more than 400 coal-fired power plants nationwide.

The final 2015 CCR rule remains subject to litigation pending before the U.S. Court of
Appeals for the D.C. Circuit. The proposal addresses four provisions of the 2015 CCR
rule that the D.C. Circuit remanded back to EPA in 2016, as well as additional provisions
in response to comments received since the final rule went into effect and a petition for
rulemaking EPA received in May 2017.

The proposal would allow alternative performance standards for coal ash disposal units
with operating permits issued under an approved state or federal coal ash permit
program. The proposal also requests comment on whether a regulated facility could
develop and implement similar alternative standards that would be subject to oversight
and enforcement by EPA. Many of the proposed changes are based on the
environmental protections and regulatory flexibilities contained in EPA’s longstanding
rules governing disposal of municipal solid waste. The proposal includes:

+ A change to allow a state regulatory program to establish alternative risk-based
groundwater protection standards for constituents that do not have an established
maximum contaminant level (MCL), rather than the use of background levels that
are currently required. The proposal alse requests public comment on whether a
facility may be allowed to establish alternative risk-based standards using a certified
professional engineer or other means, subject to EPA oversight.

= Arequest for comment on whether the current deadlines for groundwater
monitoring and analysis remain appropriate in light of the new legal authorities and
potential regulatory changes.

= Arequest for public comment on modifying the location restrictions and associated
deadlines concerning construction or operation of a CCR landfill or surface
impoundment in certain areas.

= Changes to allow states to establish alternative requirements for how facilities
respond to and remediate releases from CCR landfills and surface
impoundments. The proposal also requests comment on allowing states to
determine when an unlined surface impoundment that is leaking may undertake
corrective action rather than be forced o stop receiving CCR and close.

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086643-00002



= The addition of boron to the list of constituents for which facilitites would need to
perform assessment monitoring.

+  Streamlined administrative procedures that a facility may comply with if there is a
non-groundwater release that can be addressed within 180 days. EPA also requests
comment on whether this time period is appropriate.

= Modification of the performance standard for vegetative slope protection to protect
against erosion and failure of a surface impoundment.

= A change to the closure provisions to allow the use of coal ash during the closure
process and to allow non-CCR waste to continue fo be placed in a CCR surface
impoundment that is subject to closure.

At that time the final CCR rule was issued in 2015, EPA did not have the authority to
allow states to become authorized to administer their own CCR permit programs in lieu
of the federal regulations or to provide alternative regulatory standards and compliance
options. However, in 2016, Congress amended the Resource Conservation and Recovery
Act with passage of the Water Infrastructure improvements for the Nation Act (WIIN
Act), which provides authority for states to become authorized to operate CCR permit
programs “in lieu of the federal regulations,” as long as the EPA determines that the
state’s requirements are at least as protective as the standards in the 2015 final rule or
successor regulations. The WIIN Act also provides EPA new authority to provide
oversight of CCR units.

EPA will be accepting public comment on this propesal for 45 days after publication in
the Federal Register and plans to hold a public hearing to receive additional feedback
on the proposal during the public comment period. EPA plans to move quickly to take
final action after the close of the comment period. EPA also plans to propose additional
changes to the CCR rule later this year.

Additional information on this proposal and how to comment can be found at:

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086643-00003
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Message

From: Martin McBroom [mamcbroom@aep.com]

Sent: 3/23/2017 8:20:16 PM

To: Burley, Veronica [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b317a1f564e34528915a2809fe81d832-Burley, Veronical

CC: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢c7df343d287659f840d730e65-Brown, Byro]; scf@vnf.com; Roewer,
James [JRoewer@eei.org]; Odom, Cal [COdom®@eei.org]; Planning, Mark [MPlanning@eei.org]; 'Doug Green'
[DHGreen@Venable.com]

Subject: Meeting with Byron Brown -- Tuesday April 4 at 3 pm

Ms. Burley,

Thanks very much for setting up the meeting. | have copied the participants in the meeting on this note, confirming that
we will meet with Byron on Tuesday April 4 from 3:00 to 3:45.

The meeting participants from our end are:

Marty McBroom — American Electric Power
Stephen Fotis — Van Ness Feldman, counsel to AEP
Jim Roewer — Utility Solid Waste Activities Group
Doug Green — Venable, counsel to USWAG

Mark Planning — Edison Electric Institute

Cal Odom — Edison Electric Institute

Marty McBroom
Director Faderal BErvironmental Affairs
American klectric Powsr

i Redacted :office direct

Personal Matters / nal}

202-383-3459 fax
mamcbroom@asp.com

From: Burley, Veronica [mailto:Burley.Veronica@epa.gov]
Sent: Thursday, March 23, 2017 4:08 PM

To: Martin McBroom

Cc: Brown, Byron

Subject: [EXTERNAL] CCR Implementation Meeting Request

Hello,

Byron Brown, can meet with you and your staff on Tuesday, April 4" from 3:00-3:45pm. | will send an invite to the staff
here at EPA. | can also send an invite to the other participants. Please send me their email addresses to be added to the
invite. If you need any other information, or have questions my contact information is listed below. Thank you!

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086669-00001



Veronica Burley

Office of the Administrator
Redacted i
202-501-1480 (fax)

burley veroninsibepa.aoy

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086669-00002



Message

From: Roewer, James [JRoewer@eei.org]

Sent: 2/10/2018 12:39:17 AM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: Boron

Attachments: Boron_Report_April28 2017 217-3354.pdf

Byron, to follow up on our conversation, attached is a report discussing some of the technical aspects of
including Boron on Appendix IV. Treating Boron is not as simple as some might suggest.

We would hope that the remand rule would take a neutral stance regarding the listing of Boron. We believe
there are policy arguments against listing it.

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086688-00001



Technical Considerations Regarding the Addition of
Boron as an Appendix IV Constituent for Assessment
Vionitoring

Prepared for
Litility Solid Waste Activities Group
Ash Management Commities

Daate
April 28, 2017

GRADIENT

wwwgradientoorp.oom
20 Unibrarsity Road
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Executive Summary

Pursuant 10 a settlement agreement entered info by the United States Environmental Profection Agency
(US EPA) in litigation challenging the Federal Rule that regulates the disposal of ¢oal combustion
residuals (CCR) (hereinafter referred to as Federal CCR Rule), EPA has agreed to propose and take
comment on the addition of boron to the list of constituents in Appendix IV of the Federal CCR Rule
which can trigger assessment monitoring and corrective action, (See §1L.3.C of Settlement Agreement
between US EPA, Earthjustice & and the Utility Solid Waste Activities Group ef al., dated April 18,
2016). The proposal to add Boron to the list of Appendix IV assessment monitoring constituents,
however, has several limitations. Namely, adding boron will be tmpractically expensive. will not provide
any human health benefit, and will undercut the rationale developed by US EPA when creating the
detection monitoring and assessment programs in the Federal CCR Rule. Specifically:

= Because the groundwater protection standard {(GWPS) for boron would be set to background in
absence of a federal Maximum Contaminant Level {MCL) and because most of the other
Appendix 1V constituents have o health-based GWPS, a greater level of treatment would required
for boron than for ether Appendix IV constituents. Consequently, boron is likely to become the
driver, and in some cases, the sole driver, of many groundwater corrective actions.  For example,
groundwater corrective actions would have to reduce boron concentrations by a factor of 62 to
2,458, respectively for the median and 95th percentile leachate concentrations, which equates to a
treatment efficiency ranging from 98.4% to 99.96% - an impractically difficult standard 1o
achigve. 'This is in contrast {o arsenic, for which typical median leachate concentrations would
need to be reduced by about 2.5 fold, equating to a treatment efficiency of 60%.

+  Remediating boron to background requires expensive technologies that will likely need to be
implemented in addition to any remedy needed for the key human health risk drivers, such as
arsenic,  Remediation of boron will typically require ex-site remediation technologies, which
have capital costs that are approximately 3 to 5.8 times higher than for fr-situ permeable reactive
barrier (PRB) treatment systems. Moreover, operations and maintenance (O&M) costs tor boron-
specific treatment systems are approximalely 2.3 1o 6.8 tmes more expensive than srsenic
treatment systems.

*  The rigk assessment conducted by US EPA n support of the Federal CCR Rule demonstrated that
horon did not pose a human health risk both overall and under the more specific waste disposal
scenarios for surface impoundments (SIs) and landfills. The only exception was for the risk
evaluation of flue-gas desulfurization (FGD) waste in surface impoundments, in which the 90
percentile drinking water risk was slightly above the acceptable risk level (Hazard Index = 2).
This value was derived using consetvative assumptions and was based on a hmited dataset that
may not be representative of FOGD suiface impoundments,

=  The inclusion of boron on both Appendix [l and Appendix IV is nonsensical. I added to
Appendix IV, the detection of boron in groundwater above background during Appendix 11
detection monitoring would alse be an exceedance of the Appendix IV assessment monitoring
GWPS and, consequently, would trigger the tmplementation of corrective action, even though
there may be no associated risks to human heslth. Adding boron to the Appendix IV constituent
Hst would thus endercuy the rationale for the entire tered monitoring process developed by LS
EPA in the Federal CCR Rule.
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1 Introduction

On April 17, 2015, the United Stales Environmental Protection Agency (US EPA) published a fingl rule
to regulate the disposal of coal combustion restduals {CCR) as solid waste under subtitle D of the
Resource Conservation and Recovery Act (RCRA) (US EPA, 2015). This rule (hereinafter reférred 10 as
the Federal CCR Rule) established a groundwater monitoring and corrective action program consisting of
three phases: detection monitoring, assessment monitoring, and corrective action.

The detection monitoring program requires monitoring for constituents in groondwater whose presence at
statistically significant levels above backsround conditions may indicate a release from a CCR disposal
facility. US EPA chose a set of parameters, listed on Appendix 111 that would indicate a potential
release from a CCR disposal factlity. The Appendix I constitvents inciude boron, caleium, chloride,
fluoride, pH, sulfate, and total dissolved solids (TDS).

The assessment monitoring program is {riggered when a statistically significant concentration increase
over background is detected for any Appendix T constituent®  Assessment monitoring includes a
different set of analytes, known as the Appendix IV constitvents, and generally includes CCR constituents
that are move routinely identified as human health risk davers. The Appendix TV constitugnts include
antimony, arsenic, barium, berylitam, cadmium, chromium, cobalt, fluoride, lead, lithium, mercury,
midybdenun, selenium, thalliom, and radimm.

A corrective action remedy iy required whenever assessment monitoring results indicate o statstically
significant concentration exceeding the groundwater protection standard (GWPS) for any Appendix TV
constituent, The Federal CCR Rule defines the GWPE as the Maximum Contaminant Level (MCL). For
congtituents that have no established MCLL., the rule sets the GWPS as the background conceniration,
Corrective actions are required until concentrations decline below the relevant GWPS.

US EPA has recently considered seeking comment for adding boron, a natorally occwring element
already listed on Appendix UL to the Appendix IV constituent list, Because of its high mobility, low
toxicity, and relatively low analytical detection Hmit relative to typical background concentrations, boron
i groundwater is a good indicator of potential releases from CCR disposal facilities, and thus, its
inclusion on the Appendix 11 constituent list is valid. However, because boron is not associated with
risks to human health at Jevels typically detected in groundwater, US EPA did not establish a Pederal
MCL (US EPA, 2008). Thus, if boron were added to Appendix IV, its relevant GWPS would be
background and corrective action would be required if boron concentrations in groundwater downgradient
of a CCR disposal facility exceeded background regardless of any human health risk. Moreover, a
corrective action would remain in place until groundwater concentrations have returned to background
fevels.

The sections below provide more technical details on why adding boron to Appendix IV would be hoth
nonsensical given the goals of the tiered monitoring program and impractically expensive without
providing any public health benefit.

' Appendix I w0 40 CPR Part 257
? Appendix LV to 40 CFR Purt 257
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2 Inclusion of Boron on the Appendix IV Constituent
List and Remediating Groundwater to Background
Would be Impractical and Cost-Prohibitive

Removing boron from groundwater is a challenging process without many commercially-proven and
tested technologies. Due io its unique chemical characteristics, including high solubility, low propensity
to adsorh, and low propensity to precipitate, conventional inorganic groundwaler freatment systems arg
ineffective for boron. US EPA Office of Water reporied that among eight technologies potentially
capable of removing boren, only three technologies suecessfully reduced boron levels to below 300 pe/l.
Of these three, only borog-specific lon exchange resins were determined 0 De a commercially-viable
technology (US EPA, 2008), albeit at a high cost. Thus, if boron were added to the Appendis TV
constituent list, as proposed by US EPA, there would be significant cost implications for utilities forced to
install expensive remediation systems.  Moreover, comgctive action would have o comtinue until
concentrations have retumed o background, an impractical standard that requires a significantty higher
level of treatment than the current Appendix IV constituents., This section further summarizes the
technical challenges associated with removing boron from groundwater, details the high level of wreatment
that would be required to remediate boron to background. and presents costs analyses comparing
treatment costs for boron to other current Appendix IV constituents.

2.1 Remediating boron to background would require greater level of
treatment than currently required for existing Appendix 1V constituents

There is no federally-established MCL for boron.  Thus, if boron were added {o the Appendix IV
comstituent  ist, groundwater corrective actions would be triggered i boron's concentration in
aroundwater was detected above #is site-specific background concentration. Furthermore, groundwater
corrective actions, once instituted, would be required 10 continue operating unti} the background
concentration s achieved. These requirements will increase the level of wreatment etficiency required for,
and consequently the cost associated with, groundwater corrective actions,

To provide perspective on the level of treatment required by a corrective action for individual CCR
congtituents, the ratio of each constituent's CCR leachate concentration to its relevant GWPS was
calculated,” For this analysis, data from the Electric Power Research Institute (EPRI} Characterization of
Field Leachates at Coal Combustion Product Management Sites (2006; Table 2.1) was used, specifically
the field ash leachate data reported by EPRI (2006; Table 4-1). This data is based on a dataset consisting
of 67 samples and includes data collected from multiple sources including wells screened within CCR,
drive point piczometers, seep samplers, core extracts, leachate collection systems, and pond water
samples collected from newr the CCR-water interface, sluice lines, and impoundment outfalls. Because @
significant portion of this dataset comes from impoundment water samples which likely contain lower
CCR constituent concentrations than interstitial water samples from within the CCR, this dataset is likely
ased low and, thus, conservative, Nonetheless, data presented in this report are counsistent with data

¥ This approack neglects the atenvarion that would oocue doe o teachate mixing with groundwater and subseguent tansport
processes. However, one can assume that a simifar level of attenuation will aceur for each constituent.
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used by US EPA in the 2014 Final Huoman and Heological Risk Assessment for Coal Combustion
Restduals (Figure 2.1; US EPA, 2014). For example, in the BPRI dataset {2000), the median boron and
arsenic ash leachate concentrations in Sls and landfills are 2,160 pg/L and 25 pg/L, respectively. 1n the
US EPA risk assessment (2014), the range of 50% percentile porewater concentrations at individual sites
with surface impoundments (SIs) containing fly ash or combined ash is 620 to 109,000 pg/L* for boron
and 5.8 to 721 pg/L. for arsenic (Figure 2.1}

Flgure 2.1 Comparteos of EPREDI06) and US ERA [2018) Leachets Dataset

AR

o
bl

N,

o

1

¥-A

ot

b

S S0
&

Sour

=

o

&

2

&

&

ik

High s of range of median
[‘ zoncents ations for Sk contalning
Hy vsh oy soadined ash LS ERR,
2034

Sedian feld ash leachats
roncerteation (EPRL M08}

. ", Loy s of range of medtan

e ~§ pancentratioas for Sk eantaining

EM iy ash or combined sgh {US 84,
e 014

Arsenic Boron

For this analysis, the median Tield ash leachate concentration reported by EPRI (2006; Table 4-1) and the
95% percentile leachate concentration were used (Table 2.1). The 95% percentile leachate concentration
was caleulated based on an analysis of the 67 field ash leachate samples reported by EPRI {2006;
Appendix Al

For most of the current Appeadix IV constituents, the GWPS 1s its MCL. However, because boron does
not have a federal MCL, its GWPS, according to the Federal CCR Rule, is background (Table 2.1
Because of this, the ratio of leachate concentration to GWPS is significantly higher for boron than for any
other Appendix 1V copstituent with an MCL (Table 2.2}, For example, the median boron leachate
concentration is approximately 62 times higher than the typical background boron concentration in
groundwater, whercas the median arsenic leachate concentration is only 2.5 times higher than the MCL
{Table 2.2). The 95™ percentile boron leachate concentration is 2,458 times higher than the typical
background boron concentration in  groundwater, whereas the 95" percentile arsenic leachate
concenteation is only 22 times higher than the MCL (Table 2.2).

4 The highest medinn boron concentration cited by US EPA (100,000 pg/l: 20145 came from a site where only one sample was
collected. The concentration of borow in this one saple was assumwed to be the median concentration. Due to the lunited data
and kack of corroboration, this value may not be an appropsiate approximalion of the median boron concentration al the site,
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Thus, if boron is added to the Appendix IV constituent list, a much higher level of treatment would be
required for most groundwater corrective actions than what iz currently required for the existing
Appendix IV vonstituents (Table 2.2), For example, groundwater corrective actions would have to reduce
boron concentrations by a factor of 62 to 2,458, respectively for the median and 95th percentile leachate
concentrations, which eqguates 10 a treatment efficiency ranging from 98.4% to 99.96% ~ an impractically
difficolt. standard 1o achieve.  However, for arsemic, which is the typical risk-driving constituent
associated with CCR, groundwater corrective actions would have to reduce concentrations only by a
factor of 2.5 to 22. Furthermwore, after accounting for the attenuation that occurs due to mixing of leachate
with groundwater and during fate and wansport (¢e.g., dispersion), groundwater corrective action may be
unnecessary in many circumstances for all current Appendix IV constituents but would be required for
boron. Thus, if listed on Appendix 1V, boron would most likely become the driver, and in some cases the
sole driver, of many groundwaler corrective actions.

Table 2.1 Comparison of Typical Coal Ash Constituent Concentrations o Their Groundwater Protection
Standards

Ash Leachate Concentrations [EPRI, 2006)

. BWPS

Constituent v '
Median 95th Percentile {ug/L)
{pa/L) {pe/L)
Boron 2,160 86,040 350
Current Appendix IV Constituents®
Antimony 2.4 27 &*
Arsenic 25 221 10°
Barium 108 347 2,000¢
Baryllium <0.4 0.7 45
Cadmium 1.5 24 5¢
Chromium 0.6 121 100°
Mercury 0.0038 0.039 2°
Selenium 19 315 sSO°
Thalfivm 0.36 11 2°
Notes:

a} While fluoride has an MCL, i was not characterized in EPRI's report (2006} and, conseguently, is not listed in this table.
Lithium, cobalt, molybdenur, and lead are not shown in this table because they have no federally-established MCL.

Is) GWPS is based on typical groundwater background concentration (USGS, 20111 The boron GWPS at individual sites would
be based on site-specific background concentrations.

¢} GWPS is based on the MCL.
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Table 2.2 Groundwater Corrective Action Treatment Efficiency Required to Achieve GWPS

Median Leachate Concentratinn 85" parcantile Leachate Concentration
Fold Reduction Required Fold Reduction Required
Constituent {Ratio of Leachate Treatment {Ratio of Leachate Treatment
Concentration to GWPS) Efficiency Concentration o GWPS) Efficiency
Boron 62 98.4% 2,458 99,96%
Lurrent Appendix IV Constituents
Antimony e - 4,5 77.8%
Arsenic 25 60% 22 95.5%
Barium e e e e
BaryHium e B el e
Cadmium S e 4.8 75.2%
Chromium e e 1.2 17.4%
Mearcury e ame? e e
Selentum ane? e 6.3 84.1%
Thallium -ee? e 5.5 81.8%

Notes:
a} For these constitusnts, the leachate concentration is already below the GWPS and, thus, notreatment is necessary.

2.2 Remediating boron would require additional and/or different treatment
systems than required for existing Appendix IV constituents

Groundwater corrective actions designed to address boron will be significantly more expensive than
corrective actions designed to address other Appendix IV constituents.  Due to boron's high solubility,
fow sorption affinity, fow propensity to precipitate, and the higher freatment efficiency required (Section
2.1), many typical groundwater {reatment technologies will be ineffective af treating boron. There is no
evidence that boron and boron compounds are significantly alfected by typical groundwater trentments
for inorganic coustituents such as coagulation/flocculation, sedimentation, and inert media filtration. US
EPA Office of Water reported that among eight technologies potentially capable of removing boron, only
three techuologies suscessfully reduced boron levels to below 300 pg/l. (US EPA, 2008)- a level which is
still approximately an order of magnitade higher than typical background concentrations.  Also, since
havon s a non-metallic clement that is very weakly ionized in neuttal waters (EPRI, 2007). the working
treatment technologies are boron-specific approaches that include significant pretreatment requirements,
including drastic pH adjustment and filtration, and will not be effective at addressing the other Appendix
IV constitaems, Thus, muhtiple treatment systems may be required 10 comply with the Federal CCR Rule
requirements if boron iy added to the Appendix IV constituent list.

Likewise, groundwater corrective actions that are typically used to address the current Appendix IV
constituents are not effective at treating boron. Selected remedial technologies that are commaonly used to
treat the Appendix 1V constituents in groundwater are summarized below (LS EPA, 2002a). For this
analysis, we have used arsenic, a commen CCR risk-driver, as a surrogate to evaluate typical ex-sitn and
in-siri treatment technologies for all current Appeadix IV constituents.

Ex-Situ Treatment Technologies — Arsenic

= Frecipitation and coprecipitation:  This is an established treatment technology that
involves the addition of chemicals that transtorm constituents into a form that will
precipitate or adsorb to another precipitating species (US EPA, 2002a).  Oxidants are
often used to transtorm arsenic ({11} into the less soluble arsenic (V}. Pellowing chemical
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addition, precipitate solids are removed vig coagulation, floceulation, and/or filtration.
This technology can be effective at reducing arsenic concentrations in water below the
MCL.

. Membsrone filtration:  This is an established technology that involves removing
contaminants from water using a semi-permeable barrier or membrane (US EPA, 2002a).
Membrane filtration includes microfilfration, ulirafiltration, nanofiltration, and reverse
osmosis. This technology can be effective at reducing arsenic concentrations in water
below the MCL.

» Adsorprion: This is an established technology that invelves removing contaminants from
water using a fixed bed of sorbent material (US EPA, 2002a). Common sorbents used 1o
remove arsenic include dctivated aluming and greensand, buf other sorbents may also be
used, This technology can be effective at reducing arsenic concentrations in water below
the MCL.,

J {on exchange: This is an established echnology that involves routing water through an
ion exchange bed, which rontains a resin with fanctional ionic groups (US EPA, 2002a).
Arsenic in the water is removed and replaces the functionad iosic groups in the ion
exchange bed, This technology can be effective at reducing arsenic concentrations in
water below the MCL,

In-Situ Treatment Technologies ~ Arsenic

" Permeable reactive barriers {PRBs): This is a technology whereby a wall of reactive
nwedia is installed such that # intersects iinpacted groundwater (US EPA, 2002a). As
groundwater {lows through the wall arsenic is removed vig precipitation, adsorption, or
ion exchange. Reactive media used tn PRBs include zero-valent iron (ZV1), limestone,
zeolite, and ion exchange resins,

Becaose none of the corrective action technologies discussed above will address boron in groundwater,
additional corrective actions specifically designed for boron may be necessary. Treatment systems
identified by US EPA as potentially capable of removing boron to levels below 300 pg/L are sumimarized
below. Each technology listed is a boron-specific technology and may not address other Appendix IV
constituents. Additionally, not every technology has been demonstrated to successfully remove boron to
background levels, Moreover, there are no in-sifu reatment technologies that have been demonstrated to
be effective at treating boron in groundwater. The only proven effective treatment technologies involving
pumping and treating groundwater ex-siti.

Trearmment Technologies (Ex-Sttu} - Boron

% Boron selective fon exchonge: Fhis ion exchange process, similar to an arsenic ion exchange
systein, involves the use of a specific resin that selectively retooves boron. When all of the
resin’s avatlable exchange sites have been used, the resin is exhausted and must be regenerated or
replaced (US EPA, 2008). Boron-selective ion exchange resins with both anionic and
polyvhydroxyl groups are commercially available and the technology has been demonsirated
achieve greater than 99% boron removal efficiencies, with resulting effluents containing boron at
tess than 50 pg/l. (EPRI, 2005). More recent studies in oil industry wastewater freatinent (6.4,
Rodarte and Smith. 2014}, flue gas desolfurization (FGD) wastewater treatment {e.g. Goltz et al,,
2012), and drinking water treatment techuologies {e.p. Chillon Arias, e al, 2011} are consistent
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in the conclusion that the boron-specific ion exchange techuology is possibly the only technology
capable of treating boron in water to a background level.

»  Chemical addition plus coagulation, precipitation, and filtration: A wide range of chemicals
and materials, such as smworphous aluminum hydroxide, amorphous magnesimn hydroxide,
activated carbon, and activated alumina have been used to adsorb boron out of a solution.
Excessive chemical dosage requirements and high operating costs are currently preventing
commercial use of this process. (US EPA, 2008).

®  Reverse osmosis: Reverse osmosis (ROY can also be used to remove horon from water but
has Hoted capabilities (US EPA, 2008). Commercial applications of RO have shown only
partial boron removal when influent concentrations are high. Boron removal to levels lower
than 90 ug/l. has not been demonstrated (US EPA, 2008).

2.3 Boron remediation is cost-prohibitive

Groundwater corrective actions designed to remediate boron are significantly more expensive than those
designed for the other Appendix IV constituents, Due to boron's unique chemical characteristics, it is not
readily treated by conventional groundwater remedial technologies that are used to treat the other
Appendix IV constituents (Section 2.2, Additionally, because boron treatment technologies will not
address the existing Appendix IV constituents, boron treatment costs are additive to other treatment costs
theat may be required for the existing Appendix IV constituents. This section prescats an estimate of cost
icreases that would result if boron were added the Appendix I'V constituent Jist.

fr-situ remediation systems cannotl be used to remediate boron in groundwaler, which is a potential
significant cost increase. There are no existing -ty technologies that effectively address boron, If
boron 15 added o the Appendix TV coustituent list and is detected ahove background, this limitation will
resirict treatment technology options to those thal involve pumping and treating (P&T), whereas most of
the other Appendix IV constituents are treatable with ir-sise methods, such as PRBs. Due to high capital
infrastructure costs, ex-sifu treatment technologies are often more expensive than ii-sirg remedies. Table
2.3 presents a summary of capital costs associated with ex-site P&T systems and in-situ PRB systems,
though it does not provide information related to specific technologies (i.e. ion exchange, adsorption,
erc.), Data show that PRB in-sim technologies have capital costs that range from 3 1o 5.8 times lower
thai for ex-situ P&T systems.

Table 2.3 Comparison of In-$itu and Ex-3ftu Remediation System Costs {US EPA, 2001)

Capital Costs
Treatment Approach {million dollars)
25% parcentile 507 percentile 75% parcentile
P&T {ex-situ) 3.0 36 10.5
PRB {in-situ} 0.8 1.2 1.8

Neste: All costs are adapted from US EPA {2003, Exhibit 6); an average annual inflation rate of 3.07% (USACE, 2017) was used to
convert the costs from 1999 dollars to 2017 dollars.

In addition to capital costs, potential operation & maintenance (O&M) costs associated with & boron
treatment systent as well as systems designed for the other Appendix IV constituents were evaluated. For
this analysis, costs were estimated for several remedial technologies designed specifically to address
boron and arsenic including an arsenic precipiiation system, an arsenic adsorpiion systeny using greensand
filtration, an arsenic ion exchange system, and a boron-specific ion exchange system. We used arsenic as
a surrogate for the existing Appendix [V constituents since arsenic is a conmmon risk diiver associated
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with CCR disposal facilities. Because each twechnology evaluated involves pumping groundwater and
treating it in a centralized location, the capital costs, which include the installdtion of pumping wells,
construction of a treatment building, procuremient of equipment, and installation of piping network, are
stmilar for each scenario: thus, this evaluation focases solely on the O&M costs for each system.

Assumptions made for each cost evaluanon are described below,

= Costs were estimated for treatment systems based on an influent flowrate of 100 gallons per
minute {gpm).  Site-specific treatment system flowrates will depend on o number of factors
including, but not limited 1o, plume size and aquifer hydraulic conductivity.

= For arsenic treatment technologies, costs were based on data presented in US EPA (2002a). This
report presents typical O&M costs for each technology for a range of flowrates. Costs were
scaled from these flowrates In order to estimade costs at the assumed flowrate of 100 gpm.
Additionally. costs were adjusted using an average annual inflation rate of 2.87% (USACE, 2017)
to convert the costs from 1998 dollars to 2017 doHars.

& Por the boron ion exchange treatment system, costs were estimmied based on a study of boron
treatment i1 FGD wastewater using an ton exchange system incorporating a boron selective resin
(Goltz et al.. 2012), The study found that O&M costs for the system were approsimately 35 per
tb of boron removed by the jon exchange resin. For this amalysis, we assumed an influent boron
concentration of 86,000 pg/L, equivalent to the 95" percentile concentration for field ash leachate
reported by EPRIE (2006). Costs were inflated from 2012 doHars to 2017 dollary using an amnual
average inflation rate of 2.02%. (USACE, 20171

A comparison of O&M costs for each treatment technology is provided below (Table 2.4). Note that
these estimates should not be used in lieu of site-spectfic cost evaluations. Remedial costs will vary
depending on many site-specific factors including flowrate. plume size. influent concentrations, pH, and
groundwater geochemistry. Further, these O&M costs only represent costs associated with the individual
treatment approach. Typical O&M costs such a8 equipment repair and replacement, well redevelopment,
labor, permitting, sampling, laboratory analysis, electricity, and reporting are not included in the costs
summarized below.

Table 2.4 Annual Operation and Maintenance {O&M) Cost Comparison of Treatment Technologies

Groundwater Treatment System Estimated Annual O8M Cost for 100-gpm System
Arsenic Precipitation {US EPA, 20023) 488,750

Arsenic Adsorption - Greensand (US EPA, 2002a) $33,700

Arsenic lon Exchange {US EPA, 20023} 530,700

Boron-Specific ion Exchange (Goltz, et ol,, 2012} 5208,120 (86 mg/L influent)

Based on the cost analysis i Table 2.4, O&M costs for boron-spectfic treatment systems range from 2.3
to 6.8 times more expensive than arsenic treatment systems.  However, because boron ion exchange
systems will not address arsenie, if boron is added to Appendix IV, many factlities will require both
arsenic and boron {reatment systems. Thus, the cost impacts of adding boron to Appendix 1V are even
higher.

To ilustrate the overall cost impacts of adding boron to the Appendix IV list. the following hypothetical
example has been prepared detailing costs associated with the installation of a groundwater corrective
action fo address arsenic impacts. A similar estimate has been prepared for the same system to address
both arsenic and boron impacts. Both estimates are consistent with the current GWPS requirements of the
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Federal CCR Rule. It was assumed that, if just arsenic remediation were required, an in-situ PRB would
be the selected remedy. However, if the corrective action were required to address both arsenic and boron
impacts, an ex-sitr remedy would be required.  For this scenario, it wus assumed that an arsenic
adsorption system using greensand and a boron-specific ton exchange system would be instatled.

For thiz analysis, it was assumed that the corrective actions would treat an influent fTow of 100 gpm with
a boron concentration equal to the 95% percentile value based on the EPRI (2006) dataset (86,000 ng/L).
O&M costs were assamed for 10 vears: no discount factor was applied to future costs, Additionally,
O&M costs listed in Table 2.5 below only include technology-specific costs and do not include typical
Q&M costs such as equipment repair and replacement, well redevelopment, labor, permitting, sampling,
electricity, laboratory analysis, and reporting that would be expected for both the in-sity and ex-sifu
approaches. Finally, it should be emphasized that this is simply an example of potential costs and is not
reflective of costs for any specific site or any specific remedial action.

Based on this hypothetical scenario, the cost to remediate arsenic using a PRB would be approxamately
$1.565.600. The cost to treat arsenic and boron ex-sity would be approximately $6,018,200. Thus, the
cost impact of adding boron to the Appendix 1V constituent list for this individual hypothetical scenario
would be more than $4.452,600.

Table 2.5 Hypothetical Cost Scenario

Correq ME Action Estimated Capital Costs Estimated O&M Costs Total
Approach
fr-Situ PR 1o addyess $1,565,600% 4 $1,565,600
arsenic impacts
Ex-3itu P&T System; areS
arsenic-greensand and $3,600,000° 52,418,200 56,018,200
. {5241, 820 per year)
boron lon exchange
Note:

1. Capital costs are based on a 1,000-foct long Zero-valent iron {ZVi} PRB installed 1o a depth of 20 fept. PRE thickness is 6
inches ~ half of which is sand and half of which is 2V Thus, 5,000 ft* of ZV| assumed for the PRB. ZV! unit cost assumed to be
$0.45/1b thigh end cost for coarse ZVHin ITRC, 2011). 2V1 density assumed to be 6.7 glem? [420 [b/$t7] {average of Fe® and Fe;0y
Keane, 2009}, Emplacement costs assumed to be $350 per linear foot {average of costs presented in [TRC, 2011).

2. An average annual inflation rate of 2.4% (USACE, 2017} was used to convert the costs from 2009 dolars to 2017 dollars,

3, Capital costs are adapted from median cost information presented in US EPA {2001); an average annual inflation rate of
3.07% {USACE, 2017} was used to convertthe costs from 1999 dollars to 2017 dollars,

4, Assumad no D&M costs for the PRE since typical coarse ZVi PRBs have fongevity of more than 15 years {iTRC, 2011}

5. O&M costs based on flow of 100 gpm, system operation for 10 vears, and an influent boron concentration of 86,000 ug/l.
Boron freatment costs estimated based on Goltz, ef of. {2012); arsenic freatment costs based on US EPA (20023} No discount
factor was applied to future costs,

2.4 Remediating boron to a risk-based level instead of background is still a
significant expense

US EPA standard risk assessment methodology for site-based clean-ups involves achieving acceptable
risk-based environmental media concentrations. not background concentrations (US EPA, 1989)° The
costs associated with boron treatment, however, will be significant even if the remedial goal is a risk-
based standard rather than background. A regional screening level (RSL) of 4,000 pg/LL has been set for
boron (LIS EPA. 2016); even though the risk-based standard is over an order of magnitude higher than

¥ Note that according to US EPA'S Risk Assessoent Guidance for Superfend. clean-up goals may be set o background, i sites
specific background are higher than 4 health-based benchmark (US EPA, 20028

GRADIENT 12

G BnrenDeiieerabias

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086689-00012



typical boron background concentrations in groundwater (33 pg/l;, USGS, 2011, it will still be an
expensive standard o meet. Chillon Arias er ol (2011) stated that the cost difference between treating
boron to 500 pg/L and to non-detectable levels is insignificant. Based on Goltz er al. (2012}, boron-
specific ion exchange system costs are dependent upon the mass of boron removed by the resin. A
system designed to meet the RSL will remove less boron and, thus, have lower costs than a system
designed to achieve background., However, the cost differcnces are minimal: a system designed to
achieve the RSE would have only 4.7% lower O&M costs than a system designed to achieve background
{Fable 2.6)

Tahble 2.6 Estimated Annual O&M Costs for Boron-Specific lon Exchange Treatment System for
Different Remedial Goals

Remedial Goal
Influent Conditions Background, 35 pg/L RSL, 4 mg/L
{UsGs. 2011 US EPA, 2018)
Influent Boron Concentration = 86,000 ng/L $208,120 5198,440
GRADIENT 13
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3 According to the US EPA Risk Assessment, Boron
Does Not Pose a Human Health Risk at CCR Storage
Facilities

In suppott of the Federal CCR Raule, US EPA conducted a risk assessment to characierize the potential
risks to human health and ecological receplors associated with leachate from CCR surface impoundments
and landfills in the US IS EPA, 2004}, In terms of human health, the risk assessment focused on
possible risks resulting from CCUR disposal related to using groundwater as a source of drinking water and
the ingestion of fish caught from nearby freshwater lakes or streams (US EPA, 2014). This part of the
analysis considered possible exposures o CCR constituents to groundwater for @ hypothetical off-site
tndividual living within 1 mile of the landfill or surface impoundment. In addition to the groundwater
pathways assessment, the EPA also evaluated potential risks from fugitive dust at landfills (US EPA,
20800). Previous risk assessments determined that other exposure pathways posed a negligible homan
health risk, and therefore, were not re-assessed in conuection with the CCR Rule.

The risk assessment, which focused on groundwater pathways and was first released as a draft in 2007, s
well vetted — it has undergone multiple rounds of public comments, and has been updated with relevant
information under various NODA actions (US EPA, 2007. US EPA, 2013y, The risk assessment, which
was conducted using a probabilistic design, was comprehensive, uvtilizing data from 953 surface
impoundments and 341 landfills (US EPA, 2014; Table 2-1). Previous versions of the risk assessment
(RT1, 2007 US EPA, 2Z010b) contained conservative assamptions that likely led to an overestimate of
risk. Upon receiving public comment. US EPA made some refinements that resulted in more realistic
data inputs and better charactertzation of uncertainty.  While these refined inputs led to an overall
reduction in visks, it is noteworthy that US EPA noted some lingering conservative assumptions that were
likely to overestimate risks. These included assumiptions that may have led to an overestimate of drinking
water risks, including the use of inputs that overestimate drinking water intake, and wndersstimate of
receptor weight, and an overestimate of infiltration rate based on inability to account for CCR
compaction. Maoreover, the probabilistic design of the risk assessment generates hypothetical exposure
scenarios that are likely to overestimate risks at the high end of the risk distribution. While US EPA
noted these biases, it also concluded, that at least individually, these assumptions were not fikely to have a
substantive impuct on risk estimates.

Despite these conservative assumptions, the risk assessment demonstrated that boron did not pose a
human health risk overall or for the specific waste disposal scenarios explored in the sensitivity analysis
(e.g., different types water types, lined/unlined) (see Table 3.1} for both surface impoundments and
landfills. The exception was for the risk evaluation of FGD waste in surface impoundments. For FGD
waste, the 90% percentile hazard index associated with the ingestion of drinking water was 2; however,
this risk value, which is only slightly above the acceptable risk level, was based on a limited dataset (5
samples). I addition, based on the discussion above, this risk estimate involved some assumptions that
fikely led to an overgstimate of risk.

The boron result is in contrast to several other CCR constituents {e.g.. Arsenic {1I), Arsenic (V), lithium,
molybdenum) that did show elevated risk at the 90" percentile overall and across waste disposal muliiple
scenarivs. In particular, arsenic (1), the most significant risk driver, showed elevated cancer and non-
cancer risks across the different disposal scenarios.
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Table 3.1: Human Health Risk Exceedances®

in 2014 US EPA Risk Assessment {US EPA,

2014}
All Unlineds;  ombined  Ash & Coal FGD
Ash Refuse
Arsenic {1i)? 21075 3x10%8 2x 1044 1x10%/26 2 x 10%/5
Arsenic {V)" 1% 10°%/0.4 4% 10%/1 1% 10%/0.3 4x10* /14 2x10°%/05
Lithium 2 3 3 <1 <1
Molybdenum 2 4 2 <1 <1
Thallium <1 2 <1 <1 <1
Cobalt <4 <1 <1 i3
Fluoride <1 <1 <1 2
Mercury <1 <1 <1 5 <1
Boron a.6 <l 0.6 0.2 2

s Exceedances are for surface impoundments at the 80 percentile. There were no risk exceedances for landfills
and surface impoundments at the 50™ percentife and landfills at the 90% percentile for all the svaluated

constituents.
bCancer/non-cancer risks presented,
Bold fonts indicate a risk exceedance

Given the lack of nsk to off-site receptors associated with boron from both landfill and surface
mmpoundment coal ash disposal, adding boron {o the list of Appendix IV constituents, and requiring
corrective achion if an on-site GWPS 15 exceeded, will not provide a meaningful publc health benefit
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4 Listing of Boron Both as an Appendix Il and
Appendix IV Monitoring Constituent is Nonsensical

Listing boron as an Appendix 1V constituent will undercut the US EPA's intent for the 2015 Federal CCR
Rule. The detection monitoring program requires monitoring for constituents {Appendix 11} in
groundwater whose presence, at statistically significant levels above background conditions, may indicate
a release from a CCR disposal facility. Because it is highly mobile, does pot precipitate, and hay a low
affinity for sorbing to soil particulates (EPRI, 2005}, boron may be a good indicator of potential releases
from CCR disposal facilities and, consequently, a good constituent for inclusion on the Appendix T st

However, the assessment monitoring program, designed by US EPA. serves a different purpose than the
detection monitoring program. When an Appendix HI constituent iy detected at a statistically significant
tevel above background, Appendix TV assessmient monmtoring is trigeered. The goal of assessment
monitoring is o evaluate whether there are any risks to human health associated with CCR constituents in
groundwater and 1o determine whether corrective action is necessary. Thus, constituents on the Appendix
IV assessment monitoring list include those constituents that are more likely to present a risk to human
health. Because boron poses no meaningful risk from CCR disposal according to the US EPA risk
assessment, and has no federally-established MCL, it is gynnecessary to include it on Appendix IV.

In the draft version of the Federal CCR Ruale. boron was included on the Appendix IV constituent list, but
it was removed in the final version. The justification for removing boron from the final Appendix IV list
was because it was already listed in Appendix 1. Several other constituents, including aluminum,
copper, iron, manganese. and sulfide, were removed from the Appendix IV st beeause they lacked
MCLs — a justification that also applies to boron. The complete text of US EPA's rationale for removing
toron from Appendix IV is provided below (LS EPA, 2015y

EPA has also revised the list of constituents in appendix IV by deleting the following
constituents and parameters:  aluminum, boron, chloride, copper, iron, manganese, pH,
sulfate, sulfide. and TDS: and adding the following constituents:  cobalt, lithium, and
radium 226 and 228 combined. The following constituenis and parameters are being
removed from appendix IV because they are on appendix HI and therefore will continue
10 be monitored throughout assessment monitoring:  boron, chloride, pH, sulfaie and
TDS. Although fluoride is on appendix UL, we are also retaining it on appendix IV
because it does have an MCL and was found to pose risks in the 2014 sk assessment.
and therefore 15 appropriately considered 1o be a constituent that is relevant for purposes
of corrective action.  Aluminum, copper, iron, manganese, and sulfide have been
removed because they lack maximum contaminant levels (MCLS) and were not shown to
be constituents of concern based on either the risk assessment conducted for this rule or
the damage cases.

The inclusion of boron on both Appeadix Il and Appendix IV is nonsensical. Because there is no MCL
for boron, the Federal CCR Rule requires that the background concentration be used as the Appendix IV
GWPS. Thus, if added 10 Appendix 1V, the detection of boron in groundwater above background during
Appendix Il detection monitoring would also be an exceedance of the Appendix IV assessment
monitoring GWPS and. consequently., would trigger the implementation of corrective action, even though
there may be no assoctated risks to human health. Adding boron to the Appendix IV constituent list
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would thus undercut the rationale for the entire tiered monitoring process developed by US EPA in the
Federal CCR Rule.
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Message

From: Burley, Veronica [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=B317A1F564E34528915A2809FE81D832-BURLEY, VERONICA]
Sent: 3/23/2017 8:08:05 PM

To: mamcbroom@aep.com

CC: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: CCR Implementation Meeting Request

Hello,

Byron Brown, can meet with you and your staff on Tuesday, April 4™ from 3:00-3:45pm. | will send an invite to the staff
here at EPA. | can also send an invite to the other participants. Please send me their email addresses to be added to the
invite. If you need any other information, or have questions my contact information is listed below. Thank you!

Veronica Burley
_Office of the Administrator

L. Ex.8 direct)

202-501-1480 (fax)
burley.veronica@epa.gov
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Message

From: Martin McBroom [mamcbroom@aep.com]

Sent: 3/15/2017 5:49:30 PM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

CC: Roewer, James [JRoewer@eei.org]; Planning, Mark [MPlanning@eei.orgl; scf@vnf.com; Odom, Cal
[COdom@eei.org]

Subject: RE: Meeting request to discuss CCR implementation

Byron,

I'm following up to see if we can meet with you next week? we are free on Monday, Tuesday or Wednesday,
but not Thurs & Friday.

The meeting would cover the implementation issues related to the WIIN act. Jim Roewer and Doug Green of
USWAG will also discuss revisions to the CCR rule. Please therefore feel free to include any other EPA
staff as you deem appropriate.

Thanks!

Marty McBroom

Marty McBroom
Director Federal Environmental Affairs
American Electric Power

EPersonaI Mattersi 23::; ce direct
202-383-3459 " fax

mamcbroom@aep.com

————— original Message-----

From: Brown, Byron [mailto:brown.byron@epa.gov]

Sent: Monday, March 06, 2017 9:16 PM

To: Martin McBroom

Cc: Roewer, James; Planning, Mark; scf@vnf.com

Subject: [EXTERNAL] Re: Meeting request to discuss CCR implementation

This is an EXTERNAL email. STOP. THINK before you CLICK Tinks or OPEN attachments.

Thanks Marty. Today was first day in my new job and I need to get my bearings but should be able arrange
something in next week or two.

Sent from my iPhone
> On Mar 6, 2017, at 1:41 PM, Martin McBroom <mamcbroom@aep.com> wrote:
>
> Byron,
>
>

I'm writing to request a meeting with you on the implementation of the CCR provisions that were
included in the WIIN Tegislation, as well as other topics related to the final CCR rule 1itself. The
meeting would include Jim Roewer and Mark Planning from EEI, Stephen Fotis from van Ness Feldman, and me.
>
> Please feel free to include any other appropriate EPA staff in the meeting.
>
> We aren't available after 2 pm on March 8, or in the morning on March 14 & 15. We are not available at
any time on March 16, 17, 23 and 24.

Many thanks for considering our request.

Marty

VVVYVYVVYV

> Marty McBroom
> Director Federal Environmental Affairs American Electric Power
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iPersonal Matters /i office direct
Ex. 6 cell

202-383-3459 fax

mamcbroom@aep . com

V V V V-
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Message

From: Martin McBroom [mamcbroom@aep.com]

Sent: 3/23/2017 6:49:02 PM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: Re: [EXTERNAL] RE: Meeting request to discuss CCR implementation

Thanks! I Took forward to hearing from your asst.
Sent from my iPhone
on Mar 23, 2017, at 2:30 PM, Brown, Byron <brown.byron@epa.gov> wrote:

This is an EXTERNAL email. STOP. THINK before you CLICK links or OPEN attachments.

Gedededrdedede dedede dedede de

dededede 3 dededede Fedededeleds ek dedededefe e dededediehdededededdedete s e

I asked my assistant to schedule this.

VVVVYVVYV

v

————— original Message-----

From: Martin McBroom [mailto:mamcbroom@aep.com]

Sent: Thursday, March 23, 2017 1:02 PM

To: Brown, Byron <brown.byron@epa.gov>

Subject: RE: Meeting request to discuss CCR implementation

Byron,

I'm following up on our previous request to meet with you. We are free to meet with you on
Monday 3-27 after 3:00 pm

Tuesday 3-28 any time after 2:30 pm

Monday 4-3 any time after 1 pm

Tuesday 4-4 any time after 1 pm

VVVVVVVVVVVVYVVYVVYV

> The meeting would include Stephen Fotis, counsel to AEP with van Ness Feldman; Mark Planning and cal
Odom with EEI; Jim Roewer with USWAG; and Doug Green counsel to USWAG with venable. we would first cover
the implementation issues related to the WIIN act. Jim Roewer and Doug Green of USWAG will then also
discuss revisions to the CCR rule.

>
> Thanks!

>

> Marty McBroom

>

>

>

>

>

> Marty McBroom

> Director Federal Environmental Affairs

>.Am§£1sén_ﬁlsctr1c Power

>'PmsonaIMaums. office direct

b A cell

> 202-383- 3459 fax

> mamcbroom@aep . com

>

>

> ————- original Message-----

> From: Brown, Byron [mailto:brown.byron@epa.gov]

> Sent: Monday, March 06, 2017 9:16 PM

> To: Martin McBroom

> Cc: Roewer, James; Planning, Mark; scf@vnf.com

> Subject: [EXTERNAL] Re: Meeting request to discuss CCR implementation

>

> This is an EXTERNAL email. STOP. THINK before you CLICK 1links or OPEN attachments.
>

SRR R e T AR BB e B BT e T T e BT BB B e B B e e T e e e B de e e

> Thanks Marty. Today was first day in my new JOb and I need to get my bearings but should be able

arrange something in next week or two.
>
> Sent from my 1iPhone
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>
>> On Mar 6, 2017, at 1:41 PM, Martin McBroom <mamcbroom@aep.conm> wrote:

>>

>> Byron,

>>

>> I'm writing to request a meeting with you on the implementation of the CCR provisions that were
included in the WIIN legislation, as well as other topics related to the final CCR rule itself. The
meeting would include Jim Roewer and Mark Planning from EEI, Stephen Fotis from van Ness Feldman, and me.
>>

>> Please feel free to include any other appropriate EPA staff in the meeting.

>>

>> We aren't available after 2 pm on March 8, or in the morning on March 14 & 15. We are not available
at any time on March 16, 17, 23 and 24.

>>

>> Many thanks for considering our request.

>>

>> Marty

>>

>>

>>

>> Marty McBroom

>> Director Federal Environmental Affairs American Electric Power

>> Personal office direct

>> | Matters /[Ex.6i cell

>> 202-383-3459 fax

>> mamcbroom@aep.com

>>

>>
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Message

From: Burhop, Anna [anna_burhop@americanchemistry.com]
Sent: 7/27/2017 8:00:20 PM

To: Burhop, Anna [anna_burhop@americanchemistry.com]
CcC: i Redacted i

Subject: Thank You

Personal Matters / Ex. 6 5

Personal Matters / Ex. 6 iIt has been a pleasure working with all of
you, and | ook forward to our paths crossing again in the future.

Starting on July 28, please contact Brendan Mascarenhas (Brendan Mascarenhas@americanchemistry.com,

i Redacted ) or Mike Walls (mike walls@americanchemistry.con,i Redacted | for ACC environment matters.

----------------------------- I

| will share my new contact information when | have it. In the meantime, you can always reach me at

I Personal Matters / Ex. 6 E

All the best,
Anna

A+ This message may contain confidential information and is intended
only for the individual named. If you are not the named addressee do not disseminate, distribute or copy this
email. Please notify the sender immediately by email if you have received this email by mistake and delete this
email from your system. E-mail transmission cannot be guaranteed to be secure or error-free as information
could be intercepted, corrupted, lost, destroyed, arrive late or incomplete, or contain viruses. The sender
therefore does not accept liability for any errors or omissions in the contents of this message which arise as a
result of email transmission. American Chemistry Council, 700 — 2nd Street NE, Washington, DC 20002,
www.americanchemistry.com
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Message

From: Roewer, James [JRoewer@eei.org]
Sent: 12/4/2017 4:02:03 PM
To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]; Fotouhi, David
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=febaf0d56aab43f8a9174b18218c1182-Fotouhi, Da]

Subject: Letter to IDEM

Attachments: Duke analysis of CCR Impoundment Closure Questions 11-27-2017.pdf

Byron, FYI, attached is a letter from Duke Energy to IDEM regarding the closure of CCR
impoundments. The letter is attempting to eliminate the continued confusion on the part of
IDEM regarding the FAQ provided earlier this Fall that was subsequently withdrawn.

Please call with any questions.
Jim

Jim Roewer
Executive Director
USWAG
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, @ﬁ%g - Flaisield, I 45768
ENERGY.

Movamber 27, 2017

Ma, Febecos Joniskan

Offioe of Land Quality

indiang Department of Environments! Management
10N, Senate Avenus

MG 8545 RGN 1101

inclianapols, N 45204.2051

Subjach EFA Response o GOR Impoundmant Closure Questions

Brear Ma, Joniskan:

Duke Enargy Indlana, LLC, (DE respectiully submits 1o the Indiana Department of
Environmental Management (DEM] this letter and attachments to address LS. Ervironmental
Frotaction Agency (L8, EPA} responses 10 questions that relats to DELCOR impoundmaent
Clogure and Post Closurs Plans that are being reviewsd by IDEM. While the question and
answer document was taken off of the LB, EPA website, DE would ke to provids ouwr
irterpretation of the COR Fule with regard fo the sams issues. DEL appreciates your
consideration of this analysis and these Important lssuss as we move through the process o
seoure approval of our closure plans, which will achiave expaediious basin closure inan
ernironmentally safe mannsr conslstent with the reguirements of the COR rule,

it you havve any questions or would ke to discuss thess issues further, please contagt me at
iPersonaI Matters / Ex.i

Sincarely,
Duke Energy Indiang, LLC

A

Owen R, Schwarte
Lead Emviranmental Specialist
EE COF Waste & Groundwaler Programs

Attachmenis
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LEGAL DEPARTMENT

in a document titled “Questions from IDEMT (0 & As™) dated Getober 25, 2017, EPA
responds to certain guestions Duke Energy understands may have been verbally
presented to EPA staff by IDEM earlier that month, On or around November 1, 2017,
} E’ﬁ pusiae 3{“‘ Q ék ﬁ"s Et) Em “E* I'a?{:gu{*m Qu{*%mm aimui £ ;mnm:iw&tw Mnmim‘mw and

:\zt {,.(}s.aE. Lo Emai:szm Rm‘:dtm {{*HL R} W mtfe, 1} EHC. W s.tha.n ) :i.,tsm {.i::i} é,v,. ti.f:. &@_,,ﬁn.cy
removed them from the site. Although EPA has not explained the reason for this
change, we believe this action may have been taken in light of the fact that certain
interpretations set out in the Q & As are not in acvord with a plain reading of the CCR
rule’s regulatory text, its preamble, and underlyving EPA documents. Duke Energy
spectfically addresses EPA's vesponses to questions 1, 3, 4, and 5 in the (§ & As

Sueation 1

It) bae Sut ro, &Hia{mgh .:iEE t)f ‘iho Q& &s were i zﬁL{‘E'E {iuwn f PO iiw WEEB %.rife some (}f them
J

responses 1o {4 rega.r{ﬁ.ng, ’&iETE.él me-zz.s:;izztg 0‘?7 ‘*a.‘&ttifmi‘"itt’* ami. whu'i,he Y an owner or m_pf:.. At
may construct a new non-CCR surface hinpoundment in the location of & CUR surface
tmipoundment after all CCR and areas that mayv have been contaminated by CCR have
heen removed prior to meeting the g{auull(ﬁ’k’ﬂtf‘f protection standards for all Appendix
IV constituents. In fact, EPA's interpretation is consistent with the legal analvsis titled

“Construction of a New Non-UCR Wastewater Pond within the Footprint of a Former
CCR Surface Impoundment” (see Attachment “17), which Duke Energy provided to
IDEM on September 8, gory. Compare EPA's conclusion in response “Ax{a)” (" Thhe
CCR rule does not prohibit the eonstruction of 8 non-COR surface impoundment in the
location, while closuve by removal is progressing. However, . . | the owner/operator
must ensure that construction of the new non-CCR unit does not impact the abilitv to
meet the closure requirements for the CCR surface impm ndrment.”) with Duke Energy's
analysis on pp. 2 and 3 of Attachment "7 (*Nothing in the rule prohibits [eonstructing a
pew non-QUR wastewater pond in the h:)mtwn of an excavated unit once the CCR and all
liners contaminated with QUR waste and CCR waste leachate have been removed], so
long as Duke Energy takes appropriate steps to ensure that construction of the new non-
COR wastewater pond will not hinder or frostrate any measures required to meet the
groundwater protection standard.”),

in the response to Qg, EPA repeats the language of the COR rule and eorvectly mpﬁaim
that 40 C.ER. Part 257 “does not require any particular documentation of soil tos ing,”
although a state may reguire more. In discussin o the two closure-bv-removal

sififey
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performance standards, EPA explaing on p. 21412 of the preamble that the fivst standard
requires the owner and operator to “remove all wastes from the closing unit, and remove
all liners contaminated with COR waste and CCR waste leachate . . . . {and] to remove
dnd &e{'{}:{l‘tdmina‘w 1'3?. HTOas EL'ffi‘f‘liE‘d E}‘!‘f re é{*dw& ft‘m'ﬂ ﬂ‘ks;, C"C R “t,mi‘& " Tzhi*e. “would

sks.” EPA
furt}iw Uiphum ‘t m‘i En EEE{SL i muhh hdw POV ed ihi, W dwti: dmd ANy EEE’IL‘{ the
presumption is that the source of contamination has been removed ag well”

The second performance standard, "specifies that closure has been completed when all
COR in the unit and any areas affected by releases from the CCR unit have been removed
e, the first performance standard] and groundwater monitoring demonstrates that™
Appendix IV constituents do not exceed the groundwater protection standards (Le., the
wrmad performance standard), Critically, EPA explains the following on p. 21412

i i %,mundwatw *ﬁurﬁme xmtm or lihif ztmmpfwm b
excess of Agency- -recommended Hmits or factors. Typically,
any metals in these “subsoils” fn excess of background levels
are allowed to either naturally attenuate, or are removed
by flushing.

(Eraphasis added.) The underlined language above clearly evinces EPA’s understanding
that contaminated subsoils and groundwater may remain after the CCR and all
countaminated liners have been removed from the closing unit pursuant to the first
performance standard of Section 257.302{¢}). Tn sueh clreumstances, as indicated in the
italicized language above, the owner or operator must take those aetions necessary o
meet Section 257.102{eY's second performance standard., Whether this s monitored
natural attenvation or something more, such as groundwater extraction and treatinent,
will be determined by a stte-specific analvsis, which must consider, inter alia,
groundwater monitoring data and the hvdrogeology of the site,

As a final matter, # is mportant to note that EPA determined that it was not appropriate
to require owners and operators to clean up soils to background levels to meet the
Euwr&—h}f—ru’nm al performance standard. As EPA explained onp. 21412 of the

In practice, EPA does not routinely require complete
removal of all contamination (that is, cleanup to
‘hackground’} from a closing unmit even for harzardous waste
unite. Requiring CCR units 1o clean up soils to levels before
the site was contaminated, would b@ more s‘irmmn’é Ehm
CREEE vm Efmmr {ifms w&%te p{faiao s, 1
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CCR units that are more stringent than those imposed on
hamardous wastes,

her wnrd‘;, m‘wm‘rﬂ: ami {)}’H;l‘d‘ﬂu“‘; {;rf ﬁ“{ff{ *‘iu‘ffdfﬂ ‘Errq}{}“urithmf‘rttq %h{} uE& :{u"}t b{* 3‘1&3Ed

naimﬁ;; t}m m,qmz emmﬂa ui. ‘%LLtmn ﬁﬁ?i..i,u:,z.{_c}? BWHETS dﬂd ﬂj}t"?diﬂ?&s nm:ai. ak} twu

things: (1) satisfv the first performance standard-—remove the CCR and contaminated
Hners, then {2} satisty the second performance standard-—remediate the groundwater, as
necessary, to meet the grou ndwater protection standards for Appendix TV constituents,
To the extent any COR 15 1o contact with groundwater, it will be addressed by the owner
oy operator under the second performance standard.

Onestions 4 andd 5

EPA's responses to Q4 are not supported by the CCR rule, and the response to Q5
addressed an Issue that was settled this past August when EPA revised that portion of Its
December 2016 guidance Midrmam@, closure in the context of submerged ash in
groundwater, To response "Agq{al,” EPA indicated that the word "infiltration,” as used in
Section 257. io2id 00 "refers to any kind of movement of hauds into the waste unit,”
including “any liquid passing into or through the CC R; unit by filtering or permeating
from any divection, including the bottom of the umit.” However, the entively of Section
257a0{d) contains the “[ellosure performance standard when leaving CCR in place,”
and all of its provisions in paragraphs (¥}, (2), and {3) are intended to address the
desion, installation, and performance of the cap, not what happens undernsath it

Specifically, paragraph (d)1) sets out general requirements to address: (1) — infilteation
of Haguids through the cap; () — 11";3;3!31133{?131{*11% of Hauids on top of the cap; GH) -
stability “of the final cover system’; (v} — “mindmiziation] of the need tor hurther
maintenance of the CCR unit™; am% {vi— t‘nrngﬂetﬁun of KE“E%friEfrifH}H ‘consistent with
vecognized and generally accepted good engineering practices.” Considered together,

these five gualitative wmmrmnenta make clear that the purpose of parsgraph (di{1} s to
""" n is properly destgned, installed, snd roaintained to

ensure that the final cover syste
prevent the impoundment of liquids on top of and the infiltration of liquids through the
eap.

Paragraph (d}{2) goes further by detailing precisely what actions owners and operators
must take “priov fo installing s the final cover system” to ensure that the final cover
system functions properly and maintaing its integrity, as .E*Lqmmd under paragraphs
{d){i}(m} v () eliminate ‘tre{} hquiﬁh and {31} stabilize the remaining wastes ™to
support the final cover system.”

Finally, paragraph (d¥2) sets ont the E“!I‘i:“{“ﬁ%@ technical requirements that must be met to
meet the qualitative requirements set out in paragraphs (d300-01). Specifically, (i)

contains the design eriteria of the final cover system setting out (A) permeability
reguirements (1 x 10-5 omy/sech, (B} measures to reduce infillvation (& 187 of earthen

magterial, {O) measures to reduce erosion {2 &7 of egrthen material), and (D) measures to

T

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00086955-00004



maintain the integrity of the final cover system. Thus, consideration of the closure-by-
removal performance standards in their entirety makes clear that they are intended to
ensure (i} against the infiltration of liquids through the top of the cap and the
impoundment of liguids, sediment, and sluery ontop of the cap; and (1) the integrity of
the final cover system.

Paragraph ({01} of SBection 257,102 speaks to preventing “to the maximuom extent
feasible,” the post-closure infiltration of liguids into the waste (Le., through the final
cover system} 1o prevent releases of COR or contaminated runoff “to the ground or
surface waters or the atmosphere.” Again, the performance standard s speaking to the
performance of the final cover system, which, as discussed above, is the central feature of
the closure-in- ;:aﬁdm option, and its effectiveness in preventing liguids from mbltrating
the cover and causing CCR contained in the closed unit from being released or leaching
i the ground, surface waters, or the atmosphere. Critically, the standard does not
mention gmumiw&imr, or even suggest that it cannot be met i COR i in contact with
groundwater. When the rule refers to the tenn groundwater elsewhere in the rule, it
gpecifically uses the single word—"groundwater.” But in paragraph (300, contrary
1o the statement in response “Algb),” the rule’s use of the definite article “the” before
“eround” underscores that the standard is referring to releases—such as contaminated
ran-off trom the cover svstem—to the ground or surface waters,

et

Language in the rule’s preamble addressing the closwre-in-phace performance standard
further underscores the fact that the focus of Section a57.102{d) is on the prevention
of infiltration of liguids ¢ mg,E} the cap and the integrity of the final cover svstem. On
. 21413, EPA states the following:

LA] tactlity must ensure that in desigoing a finad cover for g
COR vt EE“EHY aceount for any condition that may cause the
final cover system not to perform as designed. This could
inelude accounting for site conditions that may increase the
likelihood that 8 eover would be suseeptible to desteeation
eracking or settlement cracking., Under this performance
standard, if the cover system results in Houids infiltvation
or reteases of leachate from the CCR unit, the final cover
would not be an appropriate cover,

Thus, when referring to the standard concerning the post-closure infiltration of liguids
mita the waste, EPA speaks divectly to site-specific conditions that could cause the Hinal
cover system m fdii 'E}{*&"{*E}y altowing liguids infiltration or releases of contaminated
PA deseribes these svents as oceurring in the context of a
trmek&*{i eOver mdi\e (*Eem‘ that the performance standards are intended to address
what is oceurring on top of and throvgh the cap, not underneath .

Indeed, a review of EPA’s use of the term “infiltration” throughout the preamble reveals
that the ageney is consistently talking about the passage of Houids through the top of the
eover when referring to this term. For mampie o . 21%70, EPA explains that the soil
somponent of a composite liner system “serves as a E::aciﬁxp in the event of any
1&11‘{;1@,}&1;’131?1 tration fr nm the g gjmmvmhmrw occurs,” while the geomembrane “provides

a highly impermeable laver that can . . . minimize infiltration of leachate in a CCR
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surface impoundment.” Similar usage appears on p. 215370, where EPA explains that
uncentrolled storm water run-on “may have significant tmpacts onthe . |, continued
safe operation of the COR landfill, due to such phenomena as erosion and infiltration.”
And in deserthing "run-off,” EPA explains it ts the "portion of rainwater, snowmelt, or
other hqmd which does not undergo abstraction, such as infiltration, and travels
overland.” In these and in every other instance of the word “infiltration,” EPA s
referring to the movement of Hguids into the volt {rom above and never in terims of the
horizontal migration of groundwaler beneath the unit's eover systen,

Likewise, the requirement in Section 257.102(d {101 that a closed unit *{plreclude the
probabibity of future Impoundment of water, sediment, or slurry,” refers to the
impoundment of water, sediment, and slurey on top of the final cover system, not
undermeath it Although oeither” ta-{}d..m’.&m}t npor “slurey” is defined under the CCR rule,
the common definilion of “sediment” s “[{Hinely divided solid material that sett
bottom of a E'Equ'id and “{tlhe ¢ &’*}”}&}%}EEQH of such material onto the surface beneat!
water or air” And “shurey™ s commondy defined as “[al thin mixture of a lguid,
esplecially] water, and any of several finely divided substances, [such] as mm&*m
plaster of Paris, or clay particles.” EPA’s use of these terms along with the term “water”
demonstrates that the standard is intended to preclude the deposition of materials on
top of the cap of g closed unit, whether brought by water or other elements. The words
indicate that the standard does not address the lateral m teration of groundwater
underneath the final cover svstem.

Section VLM.3.4. of the rule’s preambile, addressing dosure in place, discunsses the fingd
eover system and explains the following:

To address the commenters” eoncerns that the final cover
systern may not function effectively as designed over the long
term under certain cir carastances, the rule also includes a
performance standard that any final cover system must
meet, This standard s modeled after the closure
performance standard applicable to interim status hazardous

waa'ie unis under 8 ,&fy‘] m 'I*E‘m Eami a‘*&::l&* t*f*(mla'm %Emi any

tim hm.micmi in anmm *’{&R 34 {,u.ndm‘li.n,(ﬁ a,En.we.} asa h(,m,m}.v(,E.mu.m pur&.ammaam
standard.” EPA explains in the proposal that it was proposing to incorporate into the
general standard a reference to the specific closure standards included in Section
265,224 {closure and post-closure care for surface impoundments), under which owners
and operators of hazardous waste umits would have two options for closure: (1) excavate
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{similar to under Section 257, mz{c} of the CCR rule); or {2) "Tellose the impoundment

%,

fmd pmwdf* ;)mt {ka%uw car i“ {ﬁll’m ar m ‘wctmu ‘mr tf}‘?{(i} m% t e ( {“R Hjit“} Umie

Wd‘-;?f“? zmd waste Et‘*%{iﬂﬁﬂ,
¢ Stabilize remaining wastes to a bearing capacity sufficient 1o support the final
cover; and
s Cover the surface impoundment with o final cover designed and constructed 1o

o provide long-term mintmization of the migration of lguids through the
closed 1131p{}1111{iﬂ1£311&

o fonetion with mintmom maintenance;

¢ promote drainage and mintmize erosion or abrasion of the cover;

o accommodate setthing and subsidence so that the eover's integrity is
maintained; and

<+ have a permeability less than or equal to the permeabihty of any bottom
liner system or natural subsoils present.

s During the post-closure care period:

o maintain the integrity and effectiveness of the final cover, including
making repairs to the cover as necessary to correct the effects of settling,
subsidence, evosion, or other events:

o maintain and monitor the leak detection systemy

o maintain and momtor the groundwaler monitoring system; and

o prevent run-on and ron-off from evoding or otherwise damaging the final
EOVET,

All of these requirements—requirements on which the CCR rule’s closure performance
standards were closely modeled—considered in their totality further support the
conclusion that EPA’s focus is on the integrity of the cover svstem and on preventing the
migration of Hauids through the top of the cap, not underneath it

in response “Al4cel” of the withdrawn guidance, reference was made to a bypothetical
sttuation where “a CUR surtace impoundment . | | extends into the ground water table.”
However, us in the response to Q5, the g z,,mddm*ﬂ retrtroduced g coneept that EPA iuihf
addressed in an August 2017 vevision of its interpretive ;ﬁmddmt wherein the agency
deleted the hmgﬂmi% referencing closuve of a portion of 8 undt “submerged in the
underlving aquifer.” Likely recognizing that, contrary to the plain language and infent
of the rule, the carlier g madamu from December 2016 incorrectly conflated the rule’s
closure requirements with its corrective action provisions, EPA deleted the entivety of
the example and made clear that

L joth clean closure and closure with waste in place can be
equally protective, provided that the requisite performance
standards are met. I the performance standards for clean
closure and the performance standards for closure with
waste in place can be met, an owner or operator may

6
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determine which alternative is appropriate for their
particular unit.

See Attachment “2” for a redlined comparison of EPA’s revised guidance,

indeed, nowhere does the CCR rule address saturated ash as a factor that must be
considered when determining the method of basin closure. In fact, the closwre-in-place
option recognizes that COR may remain in contact with groundwater npon eompletion
of closure. In pﬂ:*pamu,, its 2o1q Human and Ecological Risk Assessment of Coal
Combustion Restduals tn support of the rule, on pp. 5-10 to 5-13, EPA specifically
eonstdered the pwtemmi implication of groundwater-saturated CCR and eoncluded that

“this uncertainty is unlikely to have an appreciable effect” on the agency’s risk
assessment. On p. 21440 of the rule’s preamble, EPA specifically addresses a
commenter’s concern over the fact that the nisk assessment modeled all disposal sites
above the water table and did not take into account that "many surface impoundments
and landfills are deep and can come in direct contact with the water table.” Stating that
it believes “the commenter misunderstood how the sediments were modeled for surface
impoundments,” EPA explains that the model “can accommodate surface
impoundments in direct contact with the water table,”

The foregoing makes clear that EPA was well aware that surface mmammﬁ mem% W Eth ash
in contact with groundwater existed, vet it chose not to require ~

removal or to establish a set of performance standards specifie

did not intend sueh a result is veflected in the fact that aithmiz., it (huw “;ur&mnt F:s)
Section zsra0 b, to foree existing COR surface impoundments not t‘s)mtnwted with
a hase that is located at least izw feet above the upper limit of the up;wrmmt aguifer {or
unable to demonstrate that there will not be an intermittent, recurving, or sustained
hvdraulic connection between any portion of the base of the CCR unit and the
uppermost aquifer due to normal fluetuations in groundwater ele ati{’uﬁ} to close, it did
not set out any separation from aguiter requirements in Section 257102 closure
performance standards. EPA was silent with respect to this issue because it determined
that to the extent the CCR surface Em;‘mmuﬁimmt extends into the groundwater table, if
levels of any Appmdm IV constituents are in excess of the groundwater protection
standards, this issue will be addressed through natural attenuation or other methods of
removal based on groundwater monitoring and other site-specific factors, Surely, when
EPA intends to impose a requirement, it knows how to do so. See eg., § 257, o1(bI1)
(reguiving thal withon six months of determining that an existing CCR surface
impoundment has not demonstrated compliance with the location standard for
placement above the uppermost aguifer, the owner or operator must dose the unit)
The fact that the closure pvrimmanw standards under Section 257,102 in no way speaks
to the issue of ash being in contact with groundwater indicates that EPA did not intend
for this to be a factor when determining the method of dosure under the CCR rule.

That £PA did not intend for the existence of ash in contact with groundwaterto be a
factor when determining the closure method is further borne out by its lack of objection
to Tennessee Valley Authority’s (“TVA"} decision to close the COR surface
impoundments at six of its coal-fired power plants by leaving COR in place. A veview of
TVA's June 2016 Final Environroents! limpact Statement (CFEIS™) makes elear that ash
may remain in contaet with groundwater atter closure of certain of its tmpoundients

-
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(see e.g., comment 31 and response). Despite this fact, in EPA’s June 21, 2016 letter to
TVA addressing the FEIS, EPA “concurlred] with TVA's preferred alternative to close
identified facilities in place according to the CCR rule.”

This i the case because the COR rule's closure eriteria gt Section 257102 are intended
to address just that—closure. To the extent groundwater contamination needs to be
addressed, such issues are addressed by the rule’s post-closure care maintenance
reqquirernents at Section 257,104, which reqquire owners and operators 1o maintain the
integrity and effectiveness of the final cover system, maintain the groundwater
monitoring svstern, and monitor the groundwater for a miniowm of 30 vears, and, if
appropriate, implement corrective action measures as requived under Sections
257.06-.08, As a result, IV COR in an impoundment that was closed by leaving CCR i
place s in contact with gfmzaadwamr releases from the unit to grnumfwai{zrmzmlmimg.*
any p{ziemmE releases from COR contained in groundwater—will be detected by the
guit’s groundwater montioring svstem and will be addressed, as necessary, through the
rule’s corrective action program.

Importantly, pursuant to Section 25 “t}"?{b}, any remedy must, among other things; (i}
attain the groundwater pr{}teemm standard: (i) {*0-1“1%.1"{}E ﬂ“w source nf Méﬁaam 80 a$ m
reduee or eliminate, to the maximum extent fe e, turther releases of Appendix IV
eonstituents into the envirommenty and (D) remove ft‘(ma EE;&* &*nmcmmmt as a.n.mzﬁ.;. uf.
the contaminated material that was released from the CCR unit as is feasible, And in
accordance with Section 257.97{(c), the owner or operator must consider, among other
things, (1} “the long- and short-term effectiveness and protectiveness of the potential
remedy’; and (i) “the effectiveness of the remedy in controlling the source to reduce
further releases.” Thus, the CCR rule requives that CCR-contaminated groundwater be
cleaned up to alevel that meets the applicable groundwater protection %Lm&m s,

o
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Finally, EPA’s introduction of 8 potential “engineering set of solutions” when discussing

the dosure-in-place performance standard in the withdrawn guidance also incorrectly
conflates the CCR rule's closure requirements with its corrective action provisions.
Nustably, EPA deleted this precise language regarding the “instali{ation of] the necessary
engineering measures,” when it revised the December 2016 gudance this past August,
See Attachinent "2.” The reason for this is precisely the same as the reason that the
language regarding submerged ash in the underlving aguifer was deleted from the
guidance: the aforementioned conflation problem.

As noted above, the CCR rule does not compel a particular elosure option; either method
is a{‘mptdb e, provided the closure pﬂ"mmmzm* standard is met. To the extent am ash
reraing in contact with groundwater after o voit is closed with CCR in place, 8 will be
addressed through post-closure care, including, to the extent required, corrective action,
which is protective of human health and the environment; attains the g groundwater
protection standards; and controls the sources of releases so a5 to reduce or eliminate,

to the maximum extent practicable, further releases of Appendix IV constituents into
the enviromment., EPA's statement on p. 21407 of the rule’s preamble that the remedy
must be designed and implemented “so that releases to groundwater are addressed
without unnecessary delay” indicates that although the agency was well aware there
wotild be some cases in which COR would remain in contact with the groundwater alter

8
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closure, it expected the owner or operator of the unit to address these releases through
the rule’s corrective action program, which requires a site-specific assessment of, among
pther factors, the geological and hydrogeological features influencing the movement,
chemical, and physical character of soy contaminants in the groundwater in order to
determine the best method of envirenmental protection. U mﬂ such tioe the CCR rule’s

+

eorrective action requirements are tr E;.,g;ffi}d and the owner or operator completes the
assessment of corrective measures requived under Section 257.96, it canpot be known

what “engineering set of solutions” will be appropriate for a particular impoundment.
Aceovdingly, EPA’s suggestion in response “A{qe)” that a shurey wall and pump-and-

treat system may be required to meet the dosure performance standards vnder certain
eircumstanees is purely hypothetical, because until a facility’s site-specific E'{wiur% are
&“.amnw{i a n{i EEW z:m&mmvm of COTTec w EARUTES im's heen 3 }mpE{*E{*{ S

measures that must be taken é:ti’!.f{.i i.t?E.E.‘b’{féa it E.m Qwa.a.m.x. a,n(i m_pf:, .r.t.u s m a:ie termine thf:.
appropriate remedy alter considering myriad site-specific factors,

G
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Construction of a New Non-CCR Wastewater Pond within the Footprint
of a Former CCR Surface Impoundment

Issye

Whether a pew surface impoundment may be constructed within the footprint of a
former COR surface impoundment closed by removal of CCR prior to meeting the
groundwater protection standard established pursuant o § 257 95(h) for Appendix IV

comnsiibuents,

R’

SHORT ANS

Although the closure-byveremoval-of-COR performance standard reguires the owner or
operator b demonstrate that groundwater monitoring concentrations for the excavated
COR surface mpoundment do not exceed the applicable groundwater protection
standard, nothing in the CCR rule prohibits construction of a non-CCR wastewater
pond within the footprint of the former unit prior to meeting the groundwater
protection standard, Forcing owners and operators to walt until the groundwater

protection standard has been met is not supported by COR rule preamble statements or

the regulatory text and would be contrary to EPA’s Intent behind retaining the dosure-

by-remaval-of-COR option in the final CCR rule.

ANALYSES

The CUR rule does not address, much less prohabit, the use of land area previously
occupied by a CUR surface impoundment for a non-CUR wastewater unit. The only
provisions governing the construction of a new unit in the footprint of a former CCR
surface impoundment have to do with the construction of new CCR units. These
provisions —which govern "overfills” and “retrofits” — allow construction and
aperation of the new COR unit to begin before the groundwater protection standard has

been met) [t woold be Hogical to interpret the rule as prohibiting the construction and

= Althowgh a rebruditted OO e yoanew COR surface impoundiment,

comstruction after
R

“mmeans o remoee gl

which
Ontober B, 20057 s 'y
arsd cordaminated sodly ard sedinerds froam the CUR surface apouudment, and w0 onsiere B unif complivy

R EEEE RIS

sentially the same 0% & newe unil because ©
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operation of a non-CCR unit in the footprint of an impoundment prior to meeting the

groundwater protection standard, when the construction and operation of a COR unit

under the same clrcumestances s expresshy allowed.

PATs infent that an owner or

operator of a COR unit that has been closed by removal of CUR not walt until after the
groundwater protection standard has been met before constructing a new unit within
the footprint of an excavated unit. 40 CFR. 8 25753 of the CCR rule defines an

&

“overtill” as “a new COR landfill constructed over a closed CCR surface

impoundment.” Pursuant to 40 CFRL§ 257 7Ha)2) (design oriteria for new CCR

landfills and any lateral expansion of o CUR landflly, "{plrior to construction of an
overfill the underlying surface impoundment must meet the requirerments of

B 257 W2}, which sets forth the pertormance standard when leaving CCR in place.
This requirenent is repeated in the preamble where EPA explains that “overfills cannot
be constructed unless the undertying foundation—1.e., the existing CUK surface
impoundment has first been dewatered, copped, and completely dosed.” 80 Fed Reg.
21302, 21373 (Ape. 17, 2005 {emphasis added) See id, {expounding that the COR nule
“elearty prohibitfs] construction of a COR landfill over a CCR surface impoundment
updess the COR in the underdying unit has Arst been dewatered and the unit is capped
and completely closed”) (emphasis added). bnportantly, Section 257 7a )2} does not
refer to the entire by of Section 257,102, nor does 1t refer to bection 257 102k it only
speaks to “§ 257 102(dY" (closure performance standard when leaving CCR in place),
which tncludes no requirement that construction and operation of the unit must wait

until the groundwater protection standard has been met,

b the case of closure by removal of CCR, once the CCR and all liners contaminated

wiitlt COR waste and CUR waske leachate have been removed,” that excavated area s no

weith Hre rogriirenients in § 257734

® Although the definition of “overtill” refers specilically to nese OCR Tand Bk nothing n the COOR rule

prushibits othey uses on top of dosed surface npoundments, provided sach

FEPA explains in the preamble to the CUR Rule ity has vemnoved the waste and any
fner, the presumption i that the source of contomination fos beem remeeed g well” 80 Ped. Rey, at
21412

[
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longer a CCR surface impoundment but merely land on which an ash basin was
formerly located; put simply, the CCR surface impoundment has ceased to exist. Onee
constroction of the new non-CCR wastewater pond has been completed, Duke Energy
intends 1o use it b hold none-CCR wastestreams. Nothing in the rule prohibits such
action, so long as Duke Energy takes appropriate steps o ensure that construction of
the new non-COR wastewater pond will not hinder or frustrate any measures required

to meet the groundwater protection standard.

The COR rule’s retrofit provisions offer further support for re-use of the land

imnediately after completion of COR excavation activities, Pursuant to 40 CER,

5 a1y, an unlined CCR surface impoundment that has exceeded a groundwater
protection standard and is otherwise subject o the obligation to cease the receipt of
COR and commence closure, may retrobit the unit and continue operating as a new unit,
rather than close. Onee the existing CCR surface impoundment has been retrofitted in
accordance with the requiverents of 40 CER. § 287 102{k) (criteria to vetrofit an
extsting CCR surface impoundment), the owner or operator may begin placing CUR
and none-COR wastestreams in the undt. Although 40 CER, 8 257102000 makes
clear that a COR surface impoundment andergoing a retrofit remains subject to “the
requirenent to conduct any necessary corrective action,” owners and operators are not
required to meet the groundwater protection standard prior to placing CCR {much less
materials that are not CORY in the retroflitted unit. There is no basis for requiring
owners and operators to wait until the groundwater profection standard has been met
COR when owners and operators may retrofit COR surface impoundments and

imnediately begin placing CUR in those units.

EPA’s preamble discussion reganding closure of COR wnits through removal and
decontamination directly supports mmediate use of the land once excavation of the

unit has been {T{.}I}i‘iiﬂﬁiﬁ'&, EPA explained in the pmpﬂﬁﬁd COR rude that

included thie] [dosure-by-removal-of-COR] provision to
atlow some Hexibility in the self-implementing scheme for
facilitivs in their closure options, while providing protection

for health and the enviromment under either oplion.
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Although EPA anticipates that facilities will mostly likely
not clean close thetr units, given the expense and difficulty
of such an operation, EPA believes that Hwy are qunerally
prefevable from the standpotit of land re-use and redevelopinend,
and so wishes explicitly to allow for such action in the

proposed subtitle D rule.

75 Fed. Reg. 35128, 35208 (une 21, 2000} {(emphasis added). Indeed, EPA retained
closure by removal of COR as a closure option in the final COR rule reiterating that
“fhlecause clean clostre ds generally preferable frov the standpoint of lnd ve-use and

A has explicitly identified this as an acceptable means of dosing a CCR

redevelopment, b

wit” 80 Fed Reg, at 21412 (emphasts added). Thus, EPA recognized that although the
closure-by-removal-ob-CUR method generally would be more costly and burdensome, |
was important to preserve i as an option tor those owners and operators who needed
o reuse land on which CCR surface im pw:ru.n.d.nw-mﬁ former] ¥ existed, whether due to

space constraings or otherwise,

It is implausible that EPA would have indended to allow for the construction of overfills
inediately after CCR surface impoundments have been capped In place or allow for
immediate use of retrofifted units, bul require owners and operators closing units by
removal of CCR to wait potentially decades until the groundwater protection standard
has been met before reusing the land to construct new units. Such an interpretation

woudd have the effect of promuoting cosure by cap-in-place over cosure-by-removal—a

Maoreover, forcing owners and operators to wait until the groundwater protection

standard has been met would lead o absurd results by forcing them o construct new
wastewater ponds on greendield sites, waste valuable resources on new infrastructure
construction, and ransport CCR ﬂ'igfﬂa’iﬁﬁinﬁ distances for off-site disposal, thereby

MCreasing environmen tal im pacts,

It is bmportant to stress that despite the fact that Duke Energy's new non-CCR
wastewater pord will not be used to store COR wastestreams, it will be comstructed
with a composite iner with geomembrane consistent with the liner design criteria

e
$

requirements for new and retrofitted CCR surface impoundments ab 40 CFR. § 257 72
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Accordingly, the new pond will be desi gmz-d?. and constructed with precisely the same

safeguards as new and retrofitted surface impoundments intended o hold CCR.

actions to demonstrate compliance with the groundwater protection standard, In the
event the new non-CUR wastewater pond leaks, this would be addressed by the
measures Duke Energy is taking to meet the groundwater protection standard. Thus,
although construction of the new pond within the footprint of the former CCR surface
impoundment will effectively deprive Duke Energy of the ability to demonstrate that
any exceedances of the groundwater protection standard ave being caused by
contamination from the new non-CUR wastewater pond, protection of health and the

ervironment will be ensured.

L5t
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Relationship Between the R
Conservation and Recovery Act’s Coal
Combustion Residuals Rule and the Clean
Water Act's National Pollutant Discharge
Elimination System Permit Requirements

g , o, provd gated ander the Resonree Conservation and
Reocoven (RORAY, and the  Water ActHUWAY cach address environmental mmpacts of
the various units at coal fired power plants. As a general matter, the Clean Water Act addresses
instances i which there are discharges o the junsdictional waters of the United States
Srarisdictional waters™), while the COR rule deals with the disposal units thermselves (where

v are foeated, specific design and operating oriteris, structurad stabibity requirements,
groumdwater monitorng and corrsctive action, closure of the anits, et amd with thewr mpag

ar potential impacts to groundwater, The COR rule establishes mibumm nationa) oritens which
must be met by all disposal units: the rule additionally recognizes that different factors on g site
spectfic basis are important for determning the best method of environmental protection at
inddividual disposal unit sites and thus provides technical crteng to crable flexibality where
dewatering amnd
eguards and monitonag may achiove e necessry envirommentad
o wed b facr offer a significantly tower environmental footprint and cost than removal
and disposal off site.

e
Y A

£ this pages

Rule and CWA NPDES Permit Requirements

How do the COR rule and the CW.4 permit requivements generally work together
with respect to landfills and surface impoundmenrs that cortain CCRs?

The CCR rule is designed specitically to address releases to groundweater as well as aon-
groundwater refeases from COR waste disposal units. Implementation of actions to comply with
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the COR rule, such as dewatering of g CUR umit, must be done in compliance with other
applicable kews, wmeluding the Clean Water Act. Independent of the OUR e, the UWA
profihits any pﬁém source di*;i:h;ﬂ“gc;*- ﬂré’ a pﬂléitamm toa mzi‘cz‘ a}E"'E;lw iinim{? States unless i s
authorized by g Na i JESY permit under UWA
sechion 402,

What role does dewatering of COR units play in compliance with the COR vule? Is a
Jucility that seeks ro dewater a CCR surfuce impoundment reguived to obtain o
CWA NPDES permic? How does this work and can EPA help to ensure that
NDPES permits are granted in o imely manner to allow dewatering and closure 1o
proceed?

Brewsatering of COR units is an important step in the process of closure of COR units in order to
comply with the COR rule, and may reguare discharge 1o a purisdictional waters, I the tacibity

will need to discharge any of the water from the surface mmpoundment into g jurisdictionsl water,
then, as required by the Clesn Water Act, that facility will need an NPRES permit {or potentially

a modifiostion to an existing permity for that discharge.

M

The dewatering of a surface mmpoundment is a necessary st step i ensuring that the eventual
closure of the wmt will meet the statutory standard under RORA of "no reasonable probabilitv of
sebverse elfocts on hornan health or the onvironment.” ey the fong-term the closore of the COR
urst will substantially reduce the sipnificant health snd envivonmental visks associated with these
units--eg., from the potential catastrophic u-.‘ls-.‘aw andfor contammation From leaching into
fm}z.mdwar' e, as well as ite any hydrologically comnected junisdictional waters. In the shorl term
the point source discharge will be mb;mi o NPDES pornut roquivements under CWA section
402 which “restores sod maintains the chemical, phvsical, snd biological micgrity of the
Nation's waters,”

EPA encourages the water and waste programs in the states 1o work together in this area to
ensure that closure of the COR umit can proceed s tmely Sishion while at the seme tine
ersuring that NPRES permit conditions are in place 10 protect the receiving jrisdictionsd waters,

Can the ground water, corrective action, closure and post closure requirementy
puder RURA s CCR rule be implemented in a manner consistent with protection of
surface water under the CWA? Can rhe closure in place oprion in the CCR ruide be
conducted in g manner consistent with protection of surface water under the CWA?

Yes, the comprehensive requirements of the CCR rule were designed specifically 1o address all
releases o groundwater as well 83 non-groundwater releases, from CCR disposal units and the
inpacts of those rele

ases on public health and the environment.

"'E'”iw {"{”R r‘uEt: ﬁ;‘pﬂtﬁf miiy pz'{'widm 8 ﬁfwzm in ;‘aiaw {'vati{m :‘md ;mtis:ip:‘{ru’:*; tEmf

mqmmnum ﬂ‘i i.Efu, ii.,-(.fR ml.{:. 45 ua‘ié &8 i.iw {.,‘»’x ,f’& arg mm.‘_, m (. (....R, mi» 5 L.mhuu- i ;faiﬁu
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option can be implomented consistent with protection of wroundwater and srface water
resonress. See the closare requirements guestion below for more detwil,

mffmpz f}m ownm-fnpemrw fm-m mf.}- mqmwmmfs i ndfrr f:'-m € CR ;*ufff?

Ny, discharges covered by an NPRES permit are not a “solid waste” pursuant to RCRA section
HE ST ) chiarges that are point sourees
subent o peomity,” Le., o the dmlmrtm to parisdictional waters, and nol o any activity,
inchuding growm miw releases or contammant migration, that oceurs prior to that pomt, See ttle
460 of the Code of Federyl Regulations {CFR) § 261 4000 " This exclusion applies only to the
actual potnt source discharge. 1t dogs not exclude industrial wastewaters while thiry are being
codlected, stored or treated before discharge™y, For parposes of the RURA exeluston, EPA
considers the "actual pomnt source discharge” to be the poit at '«,vhici ] déf-@ﬂh& ge 'Q'HCEW‘% z'm
jurisdictional waters, and not in the groundwater or otherwise p

Thus, the mssuance of an NPDES pernt for discharges from a .'ﬁ.}r $ E"’(ﬁ.}R ::*urﬁdw
nnpoundment woukd nol exempt the owner/operstor from any reguirements under the OCR pule
applicable to the disposal unit, snch as the requirements to ensure the stroctural stability of the
anitf, 1o clean up all releases to the aguifer, and to meet all closure standards

Phe RORA exclusion only applies to "indusiial dis

Releases and the Requirement to Respond

What is the scope of the requivement to respond to “releases™?

o

fad Prows the phrase Vor immediately apon detection of « release
L7 B0ca) apply o bodl groundwater and non-groundwater re fm;*vam‘"'

i A CFR §

257 Gb6ta) eseablishes two difforent standards for mriggering corrective achion, one
for wmwuﬁwaiar redeases and one for non-groundwater releases. The requirement that a faciliny
commence corrective action “mnmedistely upon detection of 4 release from a COR umit” applies
ondy to nop-groandwater releases. By contrast BEPA interprets the regulation to reguire commective
action tor groundwater releases only upon o determination I'E"i at contammants gre present
ameunts exceeding the groundwater protection standards in § 257 95(h)

Mo Rection §

Mo, however thit the regutations inchide other provisions that address releases from a {"‘{'“'F*i
anit. For example, the inspection reguirements Tor surface impoundments and landfills at §§
25183 and 2537 84 state that if o deficiency or release 15 identified during an inspection, the
araeney ov operator maust vemedy the deficieney or release as soon as feasible and prepare
documentation detailing the corrective measures taken. In addition, in the requirements for
control of fugitive dust ab § 25780 # states that in the annual report the owneroperalor nust
describe any corrective meastves faken in response 10 Citizen complants,
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thi Iy o factlivy reguived v Iniffate corvective aodon i clean wp growndwater contamination,
even thowgh the concentration does not exceed the growndwater protection standard?

Mo, snder the COR rule, 2 faciity 15 not required o imtinte corrective action to clean up
groundwater contammation if the contammation s af levels below the groundwater protection
standard established 1 the COR rule, As voted, BEPA tterprets the regulation to requive
corrective action for growndwater relesses only upon a determination that contaminants are
present i amounts exceeding the groundwater protection standards in § 2379500 {that is, &
statistically significant merease over background or the maximum contaminant level or MOLY

fok I settloment of a portion of the fewsuilt chaflenging the COR rule, EPA agreed to a ﬁ‘{«wmnﬁ
o the fsswe of definfay which now-growndweler refeases ave subfect fo the Jull corvective acti
process. Please provide guidance on what facilivies showld do in the interim.

EPA has compmitted as part of & setthement agreoment to revisit the question of whether the
procedures © be ased in cleaning up groundwater releases should apply to all nos-groundwater
velenses. EPA agreed that, in prineiple, for some non-groundwater releases, it may not make
sense o reguire factimes w oHow the full convotive action procedures in §8§ 237.96-257.98 i
cheaming up or remedyving the relenses, and agreed W conduct @ méuﬂm%mg, (.Wl- i narrow e
However, the requrement to clesw up those releases romaims unaffocied.

It is true, however, that as cureently written, the regulations do reguire compliance with the full
corrective action process, whether pursuant to the obligation in section § 237.90(d) or § 25796,
Nevertheless, mven the settlement, EPA would recommend that comphiance determinafions
focus privwantby o the vepid romedistion of detected non-groundwater reloases, consistent with
S8 257.90{d), 287 "?”5{{3}{ 2y and 257.83(b (3} rather than sdherence 1o the specific corrective
action procedures i §§ 2379625798,

Can growndwater data that were not develaped/obrained under the CCR ridfe fe.g.,
data that existed prior 1o publication of the rule) wigger the groundwater release
assessment and corvective action requivements under the CCR rule (Le., 40 CFR
2I7000dy, 257.96-98)7

Ef the pre-existing data and accompanying data analvses are as scientifically vahd and consistent
with the data and analysis required and developed under the CCR yule and they provide
eqgrivalent confidence that the standard o § 257,98 {9) has been met. such datn woukd trigyer the
corrective achion mqm; crents in §§ 257 96- 98, Whether any pre-existing data are satficiently
credible to rigger the § 357 96 corrective solion process will necessarily be determined on s
case-bry-case basis,
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£
tkation to address the
issues shown by the data or sampling results. Such steps could welude

Feating ‘Wi)ilﬂ{fi’wiiﬁ‘f confaminati

However, g3 3 gonerad matter, 1 g Swihity has any dats that o
may be oconrring, the facihity should be taking sppropriate steps without hes
ssue or potential
additronal well installation, sampling or analvsis crample i the data shows contamination
bt the facility has not established an appropriat round level--or 1t vould melude actions ©
focate and wddress the potential source of the contannation.

ned to be self-implementing, it contains detailed. preseriptive
requirerments for establishing a groundwater monitoring system and {ov sampling and analyzing
groundwater. For example, the data collection profow smiudm REIBCrouUs criteria that specify
monioring locations, frequeney, sod cherdeal parsmeters. See §§ 25791, 257.93.257 98, The
dats collectod are spsbvred using spowbie stapstic] profovals that prov ide for comparison with
backeround and Maxinmum Contaminant Lovels, These stanstioa] anadvses are comducted for
egoh constituent in each monitonng well, using methodologies that meet specific performance
5. See § 287931, {g). Data that have been developed following such protocols would
be considerad to be :‘:-miih @ :i-m'ttif’ﬁc*n%Ev v.‘aEis:E. :‘mr, a‘uﬁwhée fmr da '@z"ménﬁm; wh&t}wr oF nm’: ﬁ
release has ovcurred reguiring further action under the CUR

Brctlives will follow s n-?’{.sﬁiﬂ.lfﬁg PROCEEs umd L 1.t 10 {.i.i,-i.t,-lfﬂ.’ﬁmﬁ wimhtzﬁ: ‘.Lmi wh,ut COTTRCHVY
action s warranted.

Because the CCR rule was desi

i)

A% the :‘tgiﬁi:ﬁi‘émt i currently structured, the requirerent 1 comply with the corrective action
procedures in § 237,96 is predicated on the detection of “any constituent. . .at a statistically
stgnificant lev el exc u.:s.:-dﬁi“lg the groundwater protection standard” {The groundwater protection
standard s defined 1n § 257.95(h) and s gither the drinking water maximum contaminant fevel or
the background level ﬂ‘i ihc: conttaminant). To the extent a facility bas s ieally valid/eredible
data du,wmmtraum that the standard in § 237.960a) hay been mot fdetection of “any
constituent.,.al a statisticslly sipmbicant |L'H:'1 ab{_}w a grotmbwater prodection standard ) the rale
sepeires then o take action o begrn assessing the situstion and developing o romsdy,

Closure Requirements

What are the oprions and the performance standards for closure of wwits under the
LOR rule?

Uinder the COR rule, closure wust be tnitiated apon the Head receipt of waste (for t:x;im;a%c&,
where the wnit has reached the end of #s usefud Hife or the ownerfoperator has determined ﬁmi th
andf i 0o longer needed) o in response to g determination that the woit must olose CRUSE
fre., that is the uait does aot meet locatton standards, the wmit does not meet structues] stability
requirrements, o the uni is an unlmed surface mmpoundment that 1y contammating grovndwater).
Moreover, sl unals must propare closure and post olosere care plans by October 17, 2006, and
post them 1o the facility’s COR web site by November 16, 2006,
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The COR rele establishes fwo options for closure: clean closure or closure with waste in place.
The reguiiations also establish performance standards Tor cach option that must be met, The twe
standards are desoribad belows

fa} Section 237102y sets out the “clean closwre™ reguirements and states that an owaer or
aperator ey elect o close o COR anit by romoving and decontiumnating all wrons alfocted by
releases from the COR wnit COR removal and decontamination of the COR wnit are complete
wher constitnent concentrations throaghout the COR anit and any areas attected by releases
From the COR winit bave been removed and groundseater monitoring concentrations do not
exceed the groumdwater protection standard established pursuant to § 237 93 (h) for constiiuents
hsted moappendis 1V 1o this pawrt

Ha faeility “clean closes™ o ounit, that onit s pot subject to post-closure care (that is continued
GW monitoring or corrective action) a5 the site essentially has been “cleancd up.”

thi Sechion 257, 1620d) sets out the requirements/performance standards for closure with waste in
phace.

5 Closed in o manner thad at o midnamurn will

wt feasthle, post-closure infiltration of
Hguids into the waste and releases of CCR, leachate, or contaminated run-off 1o the ground ar
surface waters or to the atmosphere; preclude the probabibity of futere smpoundment of water,
sediment, or slurryy inclide measures that provide tor slope s;;t'ﬁb-.iéiﬁ-“ méﬂﬁmi?-e ti‘w ;“t»::fe-'l? 'f'“nr'

and generaily accepted good engineening practices” {emphasis iidfjt, d},

I‘amudp 1 {dH2) - Brainage and stabilization of COR surthce impoundments -
instathing a fingl cover system, froe Houids must be eliminated by romoving isqtm. WASTEK oF
solichifving the vemaining waste and waste residues and remuining wastes must be stabilized
sutficient to support the final cover svstem.

itk Pavagraph (4} 31 - Sets out requirements for the final cover system.

trovdepte-elosegunitvithrwaste-mplage %%w»%%ﬁ‘%%%w st et ﬁE%«'Je‘a«éﬁ%%w»-;m&*%&w&mmw

: S
im a.,émgm W é’a‘:%‘z b i place can be
ALY ms, ‘mz“ hewr particnlsy
close the |

18 o v i ragy ‘im;mzim Sie
W‘sw ihE OV iswm“wps,ramr;m» {Ea,iusm e which k{i{’{,i"
anit, A o : '
ui‘ that mm ¥

SO g}%:ﬁﬁ:ﬁ:.. Eim (L
‘E’&%’f‘i“ in ﬂ;m‘"?

'E:&'f‘

gther option, Por exanmple, -.11} % um%}Ep m et %E‘m pa,rﬁ‘mmdm:e, statzd{mﬁ» mr ‘E RS
with waste in place for a partoular wait for portion of a wnit, 1t must chean close the wnik
: o, Whether any particular unit or acility can meet the performance standar
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shossre-with-wasio-Br-ploee-4-g)
nuenber of factoal and engineenng 1&{.}:1::3._.. mza,h a8 iEz.t., h.‘nﬁrwmuiww ut Ehe,. tsi‘za,-,* Ehv:,-
engineering of the vt and the kinds of engineering measares av uittbiﬁ Mﬁ ﬁ"‘{&ﬁ‘ﬁfﬂ@ gwmnll

s-orb-thranitaenis-the-perbo
N s‘a;L sima s PO B OWREE OF operalor o
;mm sets of serformanes standarnds can be mgt,

e grinn over the m,i oo i?

g o ooy

Orverall, dewatering and leaving CORs in place may offer important environmental safeguands
and momitoring, Closure with waste in place mav belp avoid seable tramsportation rolstad
immwf% by chiminating the significant truck sratfie that would secompany oft site movement of
CORs. Inaddition, tém mp{zm may alvo alow owners and operatoss o clean close some units
while u.mwlzaﬁaiw i s in g single on-site uott, On-site COR consolidation can provide
for greater land use :.3pm.}m a‘;mﬁ Hhesb .E!E}f, Closure with waste m place may allow owners and
operators W focus their long erm montoring, care and clesoup obligations on g single unit rather
than rany unils.

fReviced opy Aveast 730 T
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Message

From: Roewer, James [JRoewer@eei.org]
Sent: 8/14/2017 5:36:16 PM
To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]
Subject: CCR R\Petition

Byron,

Hope all is well with you. Can you convey any sense of timing re response to USWAG's
rulemaking petition or the potential deadline extensions?

Jim
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Message

From: Jackson, Ryan [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=38BC8E18791A47D88A279DB2FEC8BD60-JACKSON, RY]

Sent: 2/28/2018 3:28:51 AM

To: Steckelberg, Kathy [KSteckelberg@eei.org]; Leopold, Matt [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c¢6794cc4fa-Leopold, Mal; Brown, Byron
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85c7df343d287659f840d730e65-Brown, Byro]

Subject: Re: Can we do 10:00 call tomorrow?

Yes.

Ryan Jackson
Chief of staff
U.S. EPA

EPersonaI Matters / Ex.!

On Feb 27, 2018, at 8:43 PM, Steckelberg, Kathy <KSteckelberg@eei.org> wrote:

Kathy steckelberg

Vice President, Government Relatiocns
Edison_Electric Institute

> iPersonal Matters /icel1)

>

>
>
>
>
>
>
>
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Message

From: Roewer, James [JRoewer@eei.org]
Sent: 11/27/2017 1:05:41 PM
To: Fatouhi.david@epa.gov; Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF235PDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]; Johnson, Barnes
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=c39e9338cbf04dc3b4b29f78e5213303-Ichnson, Barnes]

CC: Doug Green [dhgreen@venable.com]; Fawal, Margaret K. [MKFawal@Venable.com]; HAROLD D. REGISTER JR
<HAROLD.REGISTERIR@cmsenergy.com> {HAROLD.REGISTERIR@cmsenergy.com)
[HAROLD.REGISTERIR@cmsenergy.com]

Subject: Confirmation of CCR Rule Groundwater Monitoring

Attachments: CCRRuleGWMonitoringl11272017.pdf

David,

Attached is a letter seeking confirmation regarding the timing of the groundwater monitoring
program as established by EPA’s CCR rule (40 CFR Part 257, Subpart D).

USWAG members are committed to complying with all environmental regulations, including the
CCR rule. Therefore, clarification of the rule’s requirements—including confirmation of USWAG's
reading of the requirements specific to groundwater monitoring—is critical.

We appreciate your attention to this matter.

Thank you,

Jim Roewer

Jim Roewer

Executive Director
USWAG
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e st

UTILITY 0 Edisnn

SOLID Hi Pennsybvania Averue, N
WASTE Washington, DU 2000420495
ACTIVITIES HIZ-AR-BEA5
GROUP WAL OFY

November 27, 2017

Via Email

David Fatouhi

Deputy General Counsel
Environmental Protection Agency
1200 Pennsylvania Avenue, N'W.
Mail Code: 2310A

Washington, DC 20460
fatouhi.david@epa.gov

Mr. Fatouhi,

I am writing on behalf of the Utility Solid Waste Activities Group (USWAG)
regarding implementation of the groundwater monitoring program in the
Environmental Protection Agency’s coal combustion residuals (CCR) rule (40 CFR
Part 257, Subpart D). Specifically, I am seeking confirmation regarding the timing
of certain requirements that must be taken under the CCR rule’s groundwater
monitoring provisions. USWAG members, and the industry in general, are
committed to complying with all environmental regulations, including the CCR
rule. Therefore, clarification of the rule’s requirements—including confirmation of
USWAG’s reading of the requirements specific to groundwater monitoring—is
critical,

The CCR rule’s groundwater monitoring program utilizes a phased approach,
which provides for a graduated response over time to groundwater contamination as
the evidence of such contamination increases. Owners and operators of CCR units
were required to initiate the first phase of the groundwater program, detection
monitoring (40 C.F.R. § 257.94), by October 17, 2017. Depending on the results of
the groundwater sampling and analysis and statistical evaluation in detection
monitoring, the next phase of the groundwater program, assessment monitoring,
could be triggered as soon as January 15, 2018.1 Because of the significant
implications of assessment monitoring (e.g., corrective action and/or forced closure

L Under § 257.93(h)(2), owners/operators have 90 days from sampling and analysis to run the
gtatistical evaluation in detection monitoring. Because § 257.90(b)(1)(iv) requires an owner/operator
to begin evaluating the data by October 17, 2017, the rule contemplates that the statistical
evaluation will be completed by January 15, 2018.

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087244-00001



David Fatouhi
U.S. Environmental Protection Agency
Page 2 of 4

of unlined surface impoundments), it is critical that EPA provide confirmation on
the timing of each groundwater monitoring phase so that owners and operators can
appropriately implement the rule’s requirements going forward.

USWAG seeks confirmation with regard to its interpretation of the timing for
two specific requirements in the CCR rule’s groundwater monitoring program: (1)
the timing to establish an assessment monitoring program if an owner/operator is
unable to sucecessfully make an alternate source demonstration in detection
monitoring under § 257.94(e)(2); and (2) the timing for conducting a statistical
evaluation on the data collected under the assessment monitoring program.
USWAG’s interpretation of the timing for each of these specific requirements, and
the basis for that interpretation, 1s provided below. In addition, to help illustrate
USWAG’s interpretation, I have attached a diagram and two charts, outlining the
timeframes in the rule’s groundwater monitoring program.

1. Alternate Source Demonstration in Detection Monitoring

Under § 257.94(e)(1), if an owner/operator detects a statistically significant
increase (SSI) above background levels for an appendix IT] constituent during
detection monitoring, the owner/operator must within 90 days of detecting the SSI
proceed to establish a groundwater assessment monitoring program meeting the
requirements of § 257.95. However, § 257.94(e}(2) allows the owner/operator 90 days
to demonstrate that the S8 was caused by a source other than the CCR unit or
resulted from an error in sampling, analysis, statistical evaluation, or natural
variation in groundwater gquality (referred to here as an “alternate source
demonstration”). If, at the end of that 90-day timeframe, the owner/operator 18 not
able to successfully make this demonstration, the rule requires the owner/operator
to “Initiate an assessment monitoring program as required under § 257.95.7

Under § 257.95(b), an owner/operator must within 90 days of “triggering” an
assessment monitoring program, sample and analyze the groundwater for all
appendix 1V constituents. USWAG interprets the term “triggering” as oceurring
either: (1) if an owner/operator elects not to make an alternate source
demonstration under § 257.94(e)}(2), on the date an SSI is detected in a round of
sampling taken under § 257.94(b); or (2) if an owner/operator tries but is unable to
successfully make an alternate sourece demonstration under § 257.94(e}2), at the
end of the 90-day period in § 257.94(e)(2). In other words, the 90-day time period
for conducting an alternate source demonstration in § 257.94(e)(2) 1s separate from,
and does not run concurrently with, the 80-day time frame in § 257.94(e){(1) or
§ 257.95(h).2

TUSWALG notes that this is in contrast to the 90-day time period for making an alternate souree
demonstration when an assessment of corrective measures is triggered in the assessment monitoring
program {§ 257.95()(3)(11)). EPA makes clear in the preamble to the rule, that—unlike the alternate
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We would appreciate your confirmation that our understanding of the timing in
§ 257.94{e)(2) is correct.

2. Statistical Evaluation of Assessment Monitoring Data

Throughout the groundwater monitoring requirements, EPA distinguishes
between the sampling and analysis of groundwater and the statistical evaluation of
the data obtained through sampling and analysis. For example, under the detection
monitoring program, the rule allows 90 days to complete the statistical evaluation
after sampling and analysis is complete. See 40 C.F.R. § 257.93(h)(2). EPA
explains in the preamble that it agreed with commenters that “90 days would be a
reasonable amount of time to complete the statistical analysis to determine whether
an exceedance had occurred.” 80 Fed. Reg. at 21403, See also 2567.94(e)(2) (allowing
the owner/operator to demonstrate that an S51 resulting from an error in sampling,
analvsis, lor] statistical evaluation . ..”) (emphasis added).

In assessment monitoring, however, the rule does not specify a specific
timeframe for completing the statistical evaluation of the data. Instead, under
§ 257.95(h), the ownerfoperator must sample and analvze the groundwater for all
appendix IV constituents within 90 days of triggering an assessment monitoring
program; and under § 257.95(d)(1), within 80 days of obtaining the results under
§ 257.95(h), the ownerfoperator must resample and analyze the groundwater for all
appendix 111 constituents and those appendix IV constituents detected in
§ 267.95(b). The rule then jumps ahead, requiring the owner/operator to initiate an
assessment of corrective measures within 90 days of detecting an appendix IV
congtituent at a statistically significant level above the groundwater protection
standard (§ 257.95(2)(3)). Again, however, the rule does not specify a deadline for
conducting the statistical evaluation for determining whether there is an
exceedance of the groundwater protection standard.

USWAG believes that, at a minimum, owners/operators have 90 days to
conduct the statistical evaluation following completion of the sampling and analysis
in § 2567.95(d)(1). This timeframe would be consistent with the 90-day time period
provided for detection monitoring in § 257.93(h)(2), and with EPA’s explanation and
reasoning in the preamble.

We would appreciation your eonfirmation that this interpretation of the
timing for agsessment monitoring is correct.

source demonsgtration timing in detection monitoring-—the time period in § 257.95((H (1) runs
concurrently with the 80-day time period in § 257.96(a) for inltiating an assessment of corrective
measures. 80 Fed. Reg. 21302, 21406 (Apr. 17, 2015).
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ok ko

Thank you in advance for your prompt attention to this matter. If you have
any questions regarding the issues raised in this letter, please contact me at
Jim. roewerd@uswag.org or Ex. 6

sincerely,

Pl
/ N

USWAG Executive Director

ce: Byron Brown
Barnes Johnson
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Groundwater Monitoring Flow Chart

Initiate Detection Monitoring; begin evaluating
groundwater monitoring data for 551 over background of
appendix Il constituents

i 80 days

Complete statistical evaluation to determine whether S5|
aver background

90 d aysf/“/ S
e 90 days

Make alternate source “
demonstration %

If SS1 over background, establish assessment
monitoring program; sample and analyze
groundwater for appendix IV constituents

90 days
*if demonstration is unsuccessful

90 days

Resample wells and analyze for all appendix Il and
appendix IV detected in step above; Establish
groundwater protection standards

: 90 days

H

%

Complete statistical evaluation to determine whether
there is a statistically significant exceedance of
groundwater protection standards for those appendix
IV constituents detected

7 5

90 davsi;!‘! 6 months
¥ %
If exceedance of groundwater protection If unlined impoundment with exceedance of
standard detected, initiate assessment of groundwater protection standard, cease receipt
corrective measures of CCR and injtiate closure {unless unit qualifies
for alternative closure provision under
§ 257.103)
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Timeline for Facilities That Elect to Make an Alternate Source Demonstration Under § 257.94{e}

Deadline for groundwater Install groundwater monitoring system, develop § 257.90(b)
monitoring program program, initiate (:!'etgctlon'mc?n.|tor|r?g and begin October 17, 2017 § 257 94(b)
evaluating for statistically significant increase (SS1)
. over background.
initiation of groundwater Complete statistical evaluation to determine if there [s 90 days 6257 93(hi{2)
monitoring program an 551 over background for Appendix lll constituents, {January 15, 2018}

SStin detection monitoring Demonstrate SSI was result of error or other source 90 days §257.94(e
(“alternate source demonstration”). (Aprit 15, 2018)

Failure to demonstrate 55| was | Establish assessment monitoring program; sample and 30 days e
result of error or other source analyze groundwater for appendix IV constituents, , !

under § 257 94(e)(2) e

Results obtained from samples Resample all wells and conduct analyses for all
taken under § 257.95(b) Appendix (Il constituents and those Appendix IV

constituents detected in the step above.

Results obtained from samples Complete statistical evaluation to determine whether

taken under § 257 95(d){1) there s an exceedance of groundwater protection
standards for appendix IV constituents detected,

Appendix {V constituent Initiate assessment of corrective measures or § 257.95(g)(3)
detected at statistically demonstrate that exceedance of GPS was error or 90 days

significant level above GPS in caused by other source. {(April 10, 2019)

assessment monitoring

For unlined CCR impoundments, Cease‘ r&‘cei;:;t of 'CCR and in‘it‘ia‘ie cl'osure "of‘ 5257 95(8)(5);
an Appendix IV constituent § 257 101(a)(1)
detected at statistically altematwe cl,csu re pr@vm,@n amvder § ,257,1{23},,
significant level above GPS in

assessment monitoring

*Specific dates provided assumne that there is an 55! over background in the first round of detection monitoring and an exceedance of a groundwater protection
standard in the first round of assessment monitoring.

50 days § 257.95(d)(1)

{October 12, 2018)

Unspecified:
assume 90 days

90 days
{January 10, 2019)

6 months
Uuly 10, 2019)
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Timeline for Facilities That DO NOT Elect to Make an Alternate Source Demonstration Under § 257.94(e}(2)

Deadline for groundwater
monitoring program

Initiation of groundwater
monitering program

SStin detection monitoring

"taken under § 25?,95{ b)

Results obtained from samples
taken under § 257.95(d){1)

Appendix IV constituent
detected at statistically
significant level above GPS in
assessment monitoring

For unlined CCR impoundments,
an Appendix IV constituent
detected at statistically
significant level above GPS in
assessment monitoring

Appendix lll constituents and those Appendix IV
constituents detected in the step above,

Install groundwater monitoring system, develop § 257.90(b)
program, initiate detection monitoring and begin § 257.94(b)
evaluating for statistically significant increase (SS1)
over background.

Complete statistical evaluation to determine if there is 90 days § 257 .93(h)(2)

October 17, 2017

S5l over background for Appendix lll constituents. {January 15, 2018)

Establish assessment monitoring program; sample and | 90 days § 257.95(b
analyze groundwater for appendix IV constituents. (April 15, 2018)
Resample all wells and conduct analyses for all 8 00

90 days
{uly 14, 2018)

Unspecified;
assume 90 days

Complete statistical evaluation to determine if there is

an exceedance of groundwater protection standards

for appendix IV constituents detected.

lnitia‘ie assessment‘ {:sf'mrrective méasu 1es o 8 2’57,951(@5)‘(3}
90 days

90 days
{October 12, 2018}

:caus;ed by ch@r source. {January 10, 2019)

Cease receipt of CCR and initiate closure of § 257.95(g)(5);
impoundment {unless unit qualifies for the rule’s § 257.101(a)(1)

alternative closure provision under § 257.103). & months

(Aprit 12, 2019)

*Specific dates provided assume that there is an 55! over background in the first round of detection monitoring and an exceadance of a groundwater protection
standard in the first round of assessment monitoring.
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Message

From: Nolan, Rich [RNolan@nma.org]

Sent: 7/12/2017 4:14:11 PM

To: Brown, Byron [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=9242d85¢7df343d287659f840d730e65-Brown, Byro]

Subject: NMA Final Comments on CERCLA Financial Responsibility

Attachments: NMA Final Comments on CERCLA 108b with appendices secured.pdf
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July 11, 2017

Submitted via www.regulations.qgov

The Honorable Scott Pruitt
Administrator

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue N.W.

Mail Code 1101A

Washington, DC 20460

Attention Docket ID No.: EPA-HO-SFUND-2015-0781

RE: Financial Responsibility Requirements Under CERCLA § 108(b) for
Classes of Facilities in the Hardrock Mining Industry; 82 Fed. Reg. 3388
(Jan. 11, 2017)

Dear Administrator Pruitt:

The National Mining Association (“NMA”) submits these comments in response
to the U.S. Environmental Protection Agency’s (“EPA”) proposed rule to establish
“Financial Responsibility Requirements under Section 108(b) of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA”) for Classes of
Facilities in the Hardrock Mining Industry.” 82 Fed. Reg. 3388 (Jan. 11, 2017). NMA is a
national trade association representing the producers of most of America’s coal, metals,
industrial and agricultural minerals; the manufacturers of mining and mineral processing
machinery, equipment and supplies; and the engineering and consulting firms, financial
institutions and other firms serving the mining industry.

NMA'’s membership includes the classes of facilities targeted in the proposed rule
and thus NMA has a direct and substantial interest in the rulemaking. Domestic mining
is an important economic driver. The value added by major industries that consume the
$78 billion of minerals produced in the U.S. is an estimated $2.78 trillion in 2016, up
from 2.69 trillion in 2015, and represent nearly 15 percent of our GDP. Mining’s direct
and indirect economic contribution includes nearly 2 million jobs with wage and benefits
well above the state average for the industrial sector. In addition, domestic mining
generates $46 billion in tax payments to federal, state and local governments. And, if we
can unlock our mineral resources, mining could contribute even more to our economic
security. This is especially true as the demand for minerals continues to grow.
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The proposed rule is flawed in many respects, all of which raise significant
questions about its legality. The most serious defect, however, is EPA’s abject failure to
meet the statutory obligations imposed by CERCLA § 108(b) to first assess the risks
posed by the hardrock mining and mineral processing industry (hereafter the “HRM”
industry) to determine if the imposition of new financial responsibility requirements is
merited. This flaw and the overwhelming evidence that NMA, its members, various
states with significant HRM activity, federal land management agencies, the Small
Business Administration (“SBA”), governors and others have presented regarding the
risk-reducing nature of existing federal and state programs compel one outcome — EPA
should publish a notice of final action withdrawing the proposed rule because the HRM
industry does not present the “highest level of risk of injury” or the “degree and duration
of risk” contemplated under the statute, and thus a CERCLA § 108(b) program is
unwarranted for the HRM industry.

Katie Sweeney
Senior Vice President, Legal Affairs & General Counsel

i

Tawny Bridgeford
Deputy General Counsel & Vice President, Regulatory Affairs
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Executive Summary

Nearly 40 years ago, Congress enacted CERCLA to address threats to human
health and the environment posed by the nation’s past waste disposal practices.
CERCLA is both a backward and forward-looking statute — backward to find responsible
parties, or in their absence, otherwise address remediation of existing sites — and
forward to prevent creation of new sites. As the EPA acknowledges in the proposed
rule, CERCLA § 108(b) is one of the forward-looking provisions of the statute.! CERCLA
§ 108(b) requires EPA to determine the classes of facilities that present the “highest
level of risk of injury” and promulgate financial responsibility for such facilities
“‘consistent with the degree and duration of risk associated with the production,
transportation, treatment, storage, or disposal of hazardous substances.” 42 U.S.C. §
9608(b)(1). Clearly, Congress intended that risk be the primary criterion when
determining the classes of facilities that should be subject to new financial responsibility
requirements under CERCLA §108(b).

EPA did not take affirmative steps to promulgate any CERCLA § 108(b)
regulations until 2009 when, prompted by litigation, it published its “Identification of
Priority Classes of Facilities for Development of CERCLA Section 108(b) Financial
Responsibility Requirements.” 74 Fed. Reg. 37,213 (July 28, 2009) (“Priority Notice”).
In the Priority Notice, EPA identified several classes of facilities within the “hardrock
mining industry” as the agency’s first priority for development of financial responsibility
requirements. Notably, during EPA’s decades of inactivity, state and federal regulatory
programs were maturing and evolving to address the same types of risks contemplated
by CERCLA § 108(b). These federal and state programs were established,
implemented, and amended to ensure that HRM facilities are comprehensively
regulated, including prevention of releases of hazardous substances, from exploration
through operation, reclamation, closure, and post-closure. EPA failed to take these
programs into consideration when it published its Priority Notice and relegated any
discussion of them to a single footnote despite the clear relevance of such programs to
identifying facilities that pose the “highest level of risk of injury.”

For the next five years, EPA struggled with the complexities of developing this
first-of-its-kind rule, and indicated it was determining how CERCLA § 108(b) interacts
with existing state and federal programs that regulate the HRM industry and impose
significant financial assurance obligations. Given these complexities, EPA set a course
to make a final decision as to whether a rule was warranted by 2019, but litigation again
accelerated the schedule. In 2014, several nongovernmental organizations sought a writ
of mandamus in the U.S. Court of Appeals for the District of Columbia Circuit (D.C.
Circuit) to force EPA to finalize an HRM rule by Dec. 1, 2016.

Feeling the intense pressure from a court that signaled obvious displeasure at
oral argument with the agency’s over 30-year delay, EPA voluntarily entered into an
imprudent consent decree to fast-track the HRM rulemaking. Notably, NMA attempted

L The rule would apply to “current owners or operators of facilities that are authorized to operate, or
should be authorized to operate, on or after the effective date of the rule.” 82 Fed. Reg. at 3486.

5

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087255-00005



to intervene in the litigation but ultimately was denied standing to do so. The court’s
rationale in denying standing, however, clarifies whether EPA is obligated to finalize a
HRM rule. In denying standing and blessing the consent decree, the D.C. Circuit made
it clear that while EPA had to act by Dec. 1, 2017, the final action could be no rule at all:
“[T]he proposed joint order ‘does not require EPA to promulgate a new, stricter rule. At
most, it ‘merely requires that EPA conduct a rulemaking and then decide whether to
promulgate a new rule — the content of which is not in any way dictated by the
[proposed order on consent] — using a specific timeline.” In re Idaho Conservation
League, 811 F.3d 502, 524 (D.C. Cir. 2016) (emphasis in original).

Certainly, the court’s order did not give EPA permission to short-circuit the risk
analyses mandated by CERCLA § 108(b) simply because the agency was entering into
the fourth decade of delay. Yet EPA, still stinging from the court’s rebukes on delay, did
just that and the result is a fatally flawed rulemaking process. As laid out in the
comments below, the flaws in the rulemaking are numerous and wide-ranging from
flaws in the process (e.g., shortchanging the federalism consultation, failing to conduct
peer reviews of “highly influential scientific documents” upon which the proposed rule
places heavy reliance, failing to perform an accurate regulatory impact analysis) to flaws
that unequivocally undercut EPA’s ultimate erroneous conclusion: that today’s HRM
industry continues to present such “degree and duration of risk” as to merit the
imposition of financial responsibility requirements under CERCLA § 108(b). These flaws
provide numerous grounds for legal challenges to the rule but none more so than EPA’s
arbitrary and capricious “continuing risk” conclusion. As such, a considerable portion of
NMA'’s comments and the following discussion is devoted to providing concrete
evidence to rebut this conclusion.

EPA failed to conduct any quantitative, or even qualitative, risk analysis either in
2009, when it improperly identified classes of the HRM industry as presenting the
‘highest level of risk of injury,” or in 2017 when it wrongly determines that today’s HRM
industry continues to present the “degree and duration of risk” that warrants regulation
under CERCLA § 108(b). Most importantly, the agency fully ignores the risk-reducing
effects of existing state and federal programs, which include financial assurance
components. EPA cannot meet its duty to assess the “degree and duration of risk”
posed by HRM facilities by largely ignoring the existing requirements that address those
same risks. Instead, the agency engaged in a determined effort to overwhelm the
docket with anecdotal, circumstantial, and irrelevant evidence in an attempt to attribute
risk to today’s HRM industry. These comments methodically evaluate the data,
documents, and reports upon which EPA’s continuing risk determination rests and
provide ample evidence to rebut that conclusion.

As detailed below, much of the agency’s so-called evidence is historical in nature
~ describing operations that inflicted their environmental damage decades and even
generations ago — and not representative of today’s HRM industry. Many of the studies
cited or relied upon were completed decades ago, and many of the facilities EPA
“scrutinized” began operations a century ago or longer. EPA additionally misuses a host
of data sources, including the Toxics Release Inventory (“TRI”), the Emergency

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087255-00006



Response Notification System (‘ERNS”), and Resource Conservation and Recovery Act
(*“RCRA") Hazardous Waste Biennial Reports to exaggerate the risk-profile of the HRM
industry. None of these sources addresses potential exposure to CERCLA hazardous
substances or the probability that a CERCLA response action may occur in the future.
The significant limitations of these data sources — and EPA’s deliberate misuse of them
~ devalue their utility in determining the “degree and duration of risk” or “highest level of
risk of injury” in any industry sector.

In an effort to claim more recent evidence, EPA prepared a trio of reports in 2016
allegedly evaluating releases, practices, and exposures at currently operating facilities.
EPA relies heavily on these reports to conclude “there is abundant evidence that
hardrock mining facilities continue to pose risks associated with the management of
hazardous substances at their sites.” 82 Fed. Reg. at 3470. As the NMA comments
herein make clear, proper evaluation of these releases, practices, and exposures,
however, logically compel the opposite conclusion. While there may be superficial
similarities in the releases, practices, and exposures that historically occurred and those
at today’s HRM facilities, the risks and outcomes are not comparable. Modern state and
federal regulatory programs prohibit many management practices that were industry
standards 50 years ago. These programs prevent the vast majority of impacts that are
common at some (not all) legacy sites. In the event of releases of hazardous
substances at current HRM facilities, today’s regulatory programs ensure those
releases are identified by monitoring, reported to regulatory authorities, and corrected
by the operator under the supervision of federal and/or state regulators without risk of
lasting environmental injury or response costs. As such, these actions are the hallmarks
of effective regulatory programs rather than any evidence of risk.

NMA contends that in the face of EPA’s failure to properly assess risk as
required by CERCLA § 108(b), as well as the evidence provided by the HRM industry
and others of the risk-reducing nature of existing federal and state regulatory programs,
the agency must conclude that this rulemaking is unnecessary. NMA’s comments,
however, raise a number of other significant flaws that independently provide grounds
for the agency to change course, such as EPA’s fatally flawed financial responsibility
formula, its wholly inadequate Regulatory Impact Analysis (“‘RIA”), and its failure to
evaluate the market availability and affordability of requisite financial responsibility
instruments.

Overall, EPA’s approach to establishing a formula to calculate the level of
financial responsibility is full of circular reasoning, inconsistencies, internal
contradictions, and unsupported assumptions. EPA’s basic premise that CERCLA §
108(b) is functionally different from closure and reclamation requirements covered
under existing state and federal programs is contradicted by its own methodology,
which relies on closure and reclamation costs to calculate hypothetical CERCLA
response costs and the amount of additional financial responsibility required under the
rule. Moreover, despite acknowledging the precision accorded by site-specific financial
responsibility, the agency instead adopts overly simplistic formulas based on statistical
manipulation of misunderstood and misinterpreted data. EPA’s failure to consider the
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probability of occurrence compounds the problems associated with the formula,
resulting in egregiously high financial responsibility calculations. By designing the
formula to replicate costs incurred in remediating the most expensive legacy Superfund
sites, EPA’s approach is in no way “consistent with the degree and duration of risk”
presented by today’s HRM industry and thus the financial responsibility formula is
arbitrary and capricious.

EPA’s approach to providing financial responsibility reductions does not solve the
fundamental problems with the formula since the reductions will be difficult or
impossible to attain due to the prescriptive nature of the reduction criteria. The financial
responsibility proposed in this rule will impose an unreasonable burden on an already
highly regulated industry without reducing any significant risks not already addressed by
existing state and federal programs. All in all, the proposed CERCLA § 108(b) financial
responsibility formula and the proposed reduction criteria go far beyond what Congress
authorized under the statute, make the proposed rule indefensible legally and as a
matter of policy, and thus support the withdrawal of the rule.

EPA’s RIA so significantly underestimates the economic impact on the HRM
industry as to constitute another incurable shortcoming of the proposed rule. EPA’s RIA
estimates that the proposal would impose $7.1 billion in financial assurance obligations
on the HRM industry. As detailed in NMA’s comments, however, an analysis by an
independent firm, OnPoint Analytics, demonstrates that EPA substantially
underestimated the cost of the rule to the HRM industry by orders of magnitude.
OnPoint concludes that the cost of the proposal could be as high as $39.4 billion on a
net present value basis, or over five times the total amount estimated by EPA’s RIA. A
comparison of these costs to the EPA’s *best case” benefit scenario shows how the
costs of the rule eclipse the projected savings to the government of $527 million over 34
years (or $15.5 million per year). Moreover, it strongly appears that the agency
completed the RIA before finalizing the reduction criteria in the proposed rule.
Consequently, the RIA is an arbitrary assessment of the exorbitant costs that this
proposal would impose on the HRM industry.

NMA'’s comments also demonstrate how EPA’s market capacity study lacks
credibility and fails to satisfy the Congressional mandate pursuant to which it was
written. Congress, echoing the statutory language in CERCLA, directed EPA to consult
with the commercial insurance industry in assessing market capacity. EPA failed to
engage in any rigorous consultation, which resulted in a study divorced from true market
capacity conditions. EPA’s extremely limited consultation occurred prior to the rule’s
proposal and therefore was not based on full disclosure of the scope of EPA’s program.
Instead, EPA relied primarily on its own perfunctory and inadequate research to assess
market capacity. The agency simply researched published industry data on insurance
and surety premiums as if these were a reliable measure with which to assess market
capacity. Based on this cursory analysis, EPA concluded coverage is available or will
become available as the program is implemented. To suggest coverage is available
without careful analysis of the details of the rule and reasoned justification is
indefensible given the immense economic repercussions of this rule.
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L EPA’s Proposed Rule Violates CERCLA § 108(b)

EPA’s authority to issue financial responsibility requirements under Section
108(b) is constrained by three key phrases in the statutory language. First, the statute
directs the agency to prioritize the development of any financial responsibility
requirements for “those classes of facilities, owners, and operators which the President
(and EPA) determines presents the highest level of risk of injury.” 42 US.C. §
9608(b)(1) (emphasis added). This first step is the identification phase of the
rulemaking. Second, if certain classes of facilities meet this threshold risk determination,
the President (and EPA) is then directed to promulgate regulations to ensure that those
“‘classes of facilities establish and maintain evidence of financial responsibility
consistent with the degree and duration of risk associated with the production,
transportation, treatment, storage, or disposal of hazardous substances.” /d. (emphasis
added). Third, these regulations should establish and, when necessary adjust, the level
of financial responsibility “to protect against the level of risk which the President in
his discretion believes is appropriate based on the payment experience of the Fund,
commercial insurers, courts settlements and judgments, and voluntary claims
satisfaction.” 42 U.S.C. § 9608(b)(2) (emphasis added). These sections apply to the
second phase of any rulemaking: setting an appropriate level of financial responsibility
to cover the identified risk. EPA failed to appropriately evaluate the hardrock mining and
mineral processing industry (hereafter referred to as the “HRM industry”) in every step
of this statutory analysis and rulemaking.

A. EPA’s 2009 Finding that the HRM Industry Presented the “Highest
Level of Risk of Injury” is Fundamentally and Irreversibly Flawed

In 2009, EPA issued a seven-page Federal Register notice identifying priority
classes of facilities for development of CERCLA § 108(b) financial responsibility
requirements. 74 Fed. Reg. 37,213, et. seq. In this Priority Notice, EPA identified
several classes of facilities within the “hardrock mining industry”’? as the agency’s first
priority for development of financial responsibility requirements. In developing the
Priority Notice, “EPA chose to look for indicators of risk and its related effects to
inform its selection of classes for which it would first develop requirements under
CERCLA Section 108(b).” Id. at 37,214 (emphasis added). More specifically, EPA
developed a methodology comprised of eight factors® that the agency claimed had

2 For purposes of the notice, EPA defined the hardrock mining industry as “facilities which extract,
beneficiate or process metals (e.g., copper, gold, iron, lead, magnesium, molybdenum, silver, uranium,
and zinc) and non-metallic, non-mineral fuel minerals (e.g., asbestos, gypsum, phosphate rock, and
sulfur).” 74 Fed. Reg. at 37,214.

3 These factors included: (1) annual amounts of hazardous substances released to the
environment; (2) the number of facilities in active operation and production; (3) the physical size of the
operation; (4) the extent of environmental contamination; (5) the number of sites on the CERCLA site
inventory (including both National Priority List (NPL) sites and non-NPL sites); (6) government
expenditures; (7) projected clean-up expenditures; and (8) corporate structure and bankruptcy potential.
74 Fed. Reg. at 37,214.
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demonstrated: (1) releases and exposures to hazardous substances from the HRM
industry; and (2) the severity of consequences resulting from these releases and
exposures. Through this woefully limited and misdirected analysis, EPA determined that
“hardrock mining facilities present the type of risk that . . . justifies designating such
facilities as those for which EPA will first develop financial responsibility requirements
pursuant to CERCLA Section 108(b).” /d. (emphasis added). Compared to 40 U.S.C. §
9608(b)(1) (“those classes of facilities, owners, and operators which the President
determines presents the highest level of risk of injury.”) (emphasis added).
Inexplicably, EPA did not formally solicit public comment on the Priority Notice or the
underlying methodology the agency used to identify the HRM industry as the first (or
highest risk of) classes of facilities warranting financial responsibility requirements under
Section 108(b) of CERCLA 4

As NMA explained in detailed comments to the record for the Priority Notice,
EPA’s methodology for identifying the HRM industry as the first classes of facilities for
regulation was fundamentally flawed and arbitrary and capricious. Simply stated, the
agency’s decision to promulgate financial responsibility requirements for any particular
class of facilities under Section 108(b) must be based on two concepts of risk: (1) risk to
human health and the environment (i.e., a future release of hazardous substances from
currently permitted and operating facilities); and (2) financial risk (i.e., risk to the Fund).
See 42 U.S.C. § 9608(b)(1)-(b)(2). However, EPA’s attempt to evaluate both types of
risk in the Priority Notice veered drastically off-course from a proper risk-based
determination and resulted in a risk characterization of the HRM industry that is not
remotely tied to today’s reality.

Overall, EPA’s methodology did not evaluate actual or potential human health or
environmental risks (or risks of injury) posed by today’s operating HRM facilities and
whether those risks were the “highest level of risk of injury’ warranting regulation
going forward. Instead, EPA’s methodology blindly looked to legacy mines that solely or
predominantly operated prior to current regulations to characterize future risks from
today’s HRM sites. Compounding that fundamental flaw, EPA chose not to evaluate the
robust state and federal environmental and reclamation regulations that prevent,
control, minimize, and, in some cases, eliminate the risk of release of hazardous
substances from today’s HRM facilities. These comprehensive regulations, as well as

4 EPA claimed that its notice was “not itself a rule, and [did] not create any binding duties or
obligations on any party.” 74 Fed. Reg. at 37,214 n.5. Instead, EPA deferred to future informal “outreach
to stakeholders” that never happened. /d. In a subsequent advance notice of proposed rulemaking
(ANPRM) on “Identification of Additional Classes of Facilities for Development of Financial Responsibility
Requirements Under CERCLA Section 108(b),” EPA extended that important regulatory procedural step
to stakeholders outside of the HRM industry. See 75 Fed. Reg. 816 (Jan. 6, 2010) (setting a comment
period of Feb. 5, 2010, which was later extended to Apr. 6, 2010). See also 75 Fed. Reg. 5715 (Feb. 4,
2010). As EPA is aware, NMA filed detailed comments on the Priority Notice and submitted those
comments to the docket for the ANPRM. NMA requested that these comments be considered by the
agency as it developed the proposed rule at issue in today’s comments. EPA never placed NMA’s
comments in the Priority Notice docket (only three comments appear), despite NMA’s request for the
agency to do so. They only appear in the ANPRM docket. See NMA Comments docketed at EPA-HQ-
SFUND-2009-0834-0097. NMA’s 2010 comments are incorporated in these comments as well.

10

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087255-00010



their associated financial assurance requirements, are inextricably related to the first
decision that must be made: whether this rule is even warranted in the first place.®
EPA cannot simply ignore the almost 40 years since Section 108(b) was signed into law
during which state and other federal regulatory authorities acted in this regulatory
space. As described in detail in Section I1.B below, these federal and state programs
were established, implemented, and amended to ensure that HRM facilities are
comprehensively regulated, including prevention of releases of hazardous substances,
from exploration through operation, reclamation, closure, and post-closure. Today,
these programs adequately address CERCLA releases and the risk to the Superfund.
Finally, EPA’s manipulation of data and government reports to make general
assumptions and allegations regarding the risks presented by today’s HRM industry
further worsened the underlying methodology used to identify the HRM sector for this
rulemaking. All things considered, a new EPA program is not warranted because the
human health and environmental risk from the HRM industry is well-managed under
current state and federal regulatory programs, and financial risk to the Superfund is
adequately covered.

The statute is clear that EPA must first decide what (if any) classes of facilities
present the “highest level of risk of injury’ warranting financial responsibility
requirements under Section 108(b) of CERCLA. EPA’s Priority Notice and the
fundamentally flawed methodology underpinning that notice did not reasonably or
defensibly address this critical first step of this rulemaking process. In fact, EPA
candidly admits in the proposed rule that it skipped this important step. The proposed
rule specifically acknowledges that the Priority Notice did not “purport to identify which
‘classes of facilities, owners and operators . . . present the highest level of risk of
injury’ as required by CERCLA § 108(b)(1).” 82 Fed. Reg. at 3398 (emphasis added).
In other words, EPA did not fulfill its statutory obligation in the initial Priority Notice, but
has now allegedly done so in this proposed rule. Regardless, as shown in NMA’s
comments below in Section I, seven years after issuing its Priority Notice, EPA
continues to use a methodology that is not credible, resulting in a gross distortion of the
alleged risks presented by today’s HRM industry to prop up its findings and move
forward with an insupportable and unwarranted rule.

B. CERCLA § 108(b) Financial Responsibility Requirements Must Be
“Consistent with the Degree and Duration of Risk”

Regardless of the procedural infirmities of the Priority Notice and EPA’s
inexcusable choice to conduct a cursory risk analysis — disconnected entirely from
today’s operating HRM facilities and inconsistent with EPA’s own risk assessment
guidelines — to identify the sector as the first classes of facilities warranting financial
responsibility requirements, EPA cannot continue to eschew its statutory responsibilities
in establishing the level of financial responsibility in this proposed rule. Any financial

5 EPA relegated this important issue to a footnote in the Priority Notice: “In addition, EPA is aware
and will consider in its development of proposed and final rules, that mining on federal land triggers either
the Bureau of Land Management’s (BLM) Part 3809 regulations (43 Part 3809) and the Forest Service’s
Part 228 regulations (36 CFR Part 228), both have financial responsibility requirements that cover
reclamation costs. Many states also have reclamation laws.” 74 Fed. Reg. at 37,219 n.50.
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responsibility requirements established by the agency must be “consistent with the
degree and duration of risk associated with the production, transportation, treatment,
storage, or disposal of hazardous substances.” 42 U.S.C. § 9608(b)(1). EPA’s approach
in the proposed rule, as described more thoroughly in Section Il below, impermissibly
goes beyond the statutory bounds of CERCLA Section 108(b).

EPA claims that because “the statute provides only general direction” on
determining the financial responsibility amount, the statute “confers upon EPA
significant discretion in both methodology and in the ultimate selection of the
appropriate amount.” 82 Fed. Reg. at 3460. NMA agrees that the statute does not
include a specific methodology for evaluating risk or the injuries for which financial
responsibility requirements should be implemented to cover. However, EPA’s authority
for establishing the level of financial responsibility is ultimately limited by the “degree
and duration of risk” presented by the identified classes of facilities. 42 U.S.C. §
9608(b)(1). EPA disregarded the critical statutory phrase “degree and duration of risk” in
establishing the proposed financial responsibility requirements. Instead, EPA
unjustifiably chose “to provide assurance against all potential risks associated with
hazardous substance management at [a] facility.” 82 Fed. Reg. at 3405. Stated another
way, by covering all potential risks the agency is creating a program that addresses the
risk of a risk and therefore exceeds a reasonable interpretation of “degree and duration
of risk” consistent with CERCLA’s risk-based approach. Consequently, EPA is not
setting a level of financial responsibility to cover the environmental or financial risks that
Congress contemplated, but instead creates an expansive and duplicative federal
program in an attempt to reach a “zero risk” threshold.

EPA is not authorized to cover “all potential risks” and should not require facilities
to secure financial responsibility instruments to cover “all potential risks.” CERCLA does
not require or allow such an expansive reading of “risk.” The statute demands
consideration of the actual “degree and duration of risk.” EPA instead punts on this
analysis in favor of concepts of potential risk or non-minimal risk and therefore imposes
requirements that are intentionally overly-inclusive in a manner that exceeds the
agency’s statutory authority. EPA, however, has the authority and responsibility to draw
the line between acceptable and unacceptable risks and then only require financial
responsibility for those unacceptable risks according to their “degree and duration.” In
fact, EPA may lawfully determine that the risks from certain classes of facilities, after
careful analysis and on reasonable bases, do not warrant financial responsibility
requirements at all. While EPA did not choose that more reasonable and defensible
approach in this proposed rule, it certainly has the discretion to make the right choice for
the HRM industry by withdrawing this proposal and determining that no new financial
responsibility requirements are warranted under CERCLA § 108(b). NMA explains those
reasons in detail below in Section II.

Importantly, EPA’s decision to cover “all potential risks” from the outset is not the
only problematic approach in this rule. By not establishing a threshold risk standard at

the identification phase or in setting the level of financial responsibility, EPA punts any
real decision-making to the final step of this program. In the proposed rule, EPA
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includes a superficial procedure whereby a facility can petition the EPA Administrator to
be released from its financial responsibility obligation. Specifically, under proposed
Section 320.27, a facility must “demonstrat[e] that the degree and duration of risk
associated with the production, transportation, treatment, storage and disposal of
hazardous substances is minimal” 82 Fed. Reg. at 3489 (emphasis added). EPA’s
proposed method for releasing facilities from this obligation is so vague as to be
arbitrary and capricious and does not cure the underlying flawed approach to this entire
rule.

EPA’s duty under the law is to make the following fundamental decision: What is
the appropriate level of financial responsibility, based on the “degree and duration of
risk” presented by the identified classes of facilities? Here, EPA established a
regulatory program based on a worst-case scenario, assuming that every site feature at
a company’s operation will have a release(s) of a hazardous substance(s) requiring full
source controls that would require a full blown CERCLA response and that such a
response would otherwise be unfunded by the company but for this new regulatory
program. The only way out of the program is to prove to the agency that a facility’s risk
profile is “minimal.” Yet, to add injury to insult, EPA does not even define what “minimal’
means in the context of this regulatory program. CERCLA 108(b) does not authorize
this type of regulatory program. A more defensible reading of the statute places the duty
squarely on EPA to make a reasonable determination on the “duration and degree of
risk” posed by classes of facilities prior to imposing financial responsibility requirements
on them, and then set the level of financial responsibility requirements, if any, according
to the same standard. EPA’s arbitrary and capricious approach to the HRM industry fails
to comply with either of these statutory directives.

C. CERCLA § 108(b) Financial Responsibility Requirements Cannot
Duplicate Existing Federal Reclamation Programs

CERCLA 108(b)(1) directly addresses the relationship of EPA’s program to other
federal requirements. Specifically, Congress directed EPA to promulgate requirements
for classes of facilities “in addition to those under subtitle C of the Solid Waste
Disposal Act [42 U.S.C.A. § 6921 et seq.] and other Federal law[.]’ 42 U.S.C. §
9608(b)(1) (emphasis added). EPA claims to “read this provision in a most
straightforward way. Requirements in this proposed rule are quite literally ‘in addition to’
whatever financial responsibility requirements may be imposed under other Federal
laws for other purposes.” 82 Fed. Reg. at 3402 (emphasis added). EPA further argues
that the phrase “in addition to” provides no “limitation on the applicability of this section.”
Id. Consequently, under EPA’s reading of the statute, “CERCLA § 108(b) requirements
apply even where a hardrock mine or mineral processor may be subject to, for example,
federal reclamation bonding requirements.” /d. at 3402-3403.

Contrary to EPA’s position, a plain language interpretation of the “in addition to”
language in the statute expressly limits EPA’s authority and prohibits the agency from

duplicating financial responsibility requirements that are in place pursuant to the
RCRA (previously referred to as the Solid Waste Disposal Act) or other federal laws that
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share the same purpose, including federal reclamation bonding requirements. The
legislative history behind Section 108(b) supports this commonsense reading of the
statute. Specifically, the Senate Report to CERCLA explained that “[i]t was not the
intention of the Committee that operators of facilities covered by [RCRA financial
responsibility requirements] be subject to two financial responsibility requirements for
the same dangers.” S. Rep. No. 96-848, at 92 (1980) (emphasis added). Instead,
CERCLA § 108(b) was intended to cover those facilities “who are not now covered by
any [financial responsibility] requirements under [RCRA] section 3004(c).”® id.
(emphasis added).

While the statute and the legislative history call out RCRA financial responsibility
requirements specifically, the phrase “other Federal law” clearly shows that Congress
envisioned that duplication may also occur with other federal financial responsibility
requirements and thus EPA should avoid duplicating these programs in a similar
manner. Because EPA did not promulgate CERCLA § 108(b) financial responsibility
requirements in the 1980s as Congress directed, this phrase in the statute becomes
even more central in interpreting EPA’s appropriate regulatory role today as the federal
regulatory landscape has substantially grown — particularly for the HRM industry — to
include other comprehensive programs that protect against the same risks that triggered
Congressional action in the first place.” In fact, Congress recently reaffirmed this clear
intent to avoid duplication in the Conference Committee Report attached to the
Consolidated Appropriations Act of 2016 (Public Law 114-113): “Prior to proposing any
rule pursuant to section 108(b) . . . the [EPA] Administrator is directed to . . . [include in
an analysis] . . . the Agency’s plan to avoid requiring financial assurances that are
duplicative of those already required by other Federal agencies.”

EPA’s choice to summarily dismiss these programs in critical elements of this
rulemaking (e.g., determining “degree and duration of risk”) is baffling. Prior to issuing
the proposed rule, EPA stated in a declaration defending the agency’s delay in
proposing financial responsibility rules that one of the challenges the agency faced was

6 See also United States Treasury, The Adequacy of Private Insurance Protection under Section
107 of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980: A Report
in Compliance with Section 301(b) of P.L. 96-510 (June 1983), at 72 (*[F]acilities already covered by the
financial responsibility requirements of RCRA and other federal law are not yet again by Section 108.")

7 EPA argues that “if Congress intended to insert limitations based on other Federal law into
CERCLA, it clearly stated them as such.” 82 Fed. Reg. 3402. This argument is also not convincing in this
context. In 1980, there were few similar programs on the statutory books, with RCRA being the lead
example. Congress could not have possibly predicted what other federal departments within the
govemment would do in the future on this same subject matter. The phrase “other Federal programs”
recognizes this basic reality. EPA’s examples in other sections of CERCLA containing different limiting
language are irrelevant to interpreting Section 108(b), which is clearly structured in a specific way to
accomplish a purpose that would necessarily evolve over time. See Comment from The Honorable Darryl
L. DePriest, Chief Counsel, Office of Advocacy, U.S. Small Business Administration at 4 (Jan. 19, 2017)
(EPA-HQ-SFUND-2015-0781-1406) (“SBA Letter”) ("When Congress enacted CERCLA in 1980, there
were few financial assurance requirements in either state or Federal regulations, and what requirements
existed were largely untested.”).
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‘how to integrate CERCLA section 108(b) requirements with not only other EPA
programs such as the RCRA, but also those of other federal agencies, such as the
United States Department of the Interior, Bureau of Land Management [(BLM)] and the
U.S. Department of Agriculture, United States Forest Service [(U.S. Forest Service)].”
Opposition of Respondent United States Environmental Protection Agency to
Petitioners’ Petition for Writ of Mandamus, Idaho Conservation League v. EPA (No. 14-
1149) (filed Nov. 19, 2014); Barnes Johnson Declaration at 9 10 (emphasis added).
EPA did not specifically address how it would incorporate these programs into its
underlying risk determination. EPA instead focused on the “structure” of the rule, stating
that “[the] general instruction in section 108(b) has not lent itself to obvious answers.”
Barnes Johnson Declaration at §] 55. At that time, EPA stated that coordination with
federal agencies, including the BLM, U.S. Forest Service, and Nuclear Regulatory
Commission, would “inform EPA’s decision making on how the rules should be
structured.”® Barnes Johnson Declaration at ] 56. EPA acknowledged that these
agencies “require financial responsibility to address specific environmental risks.” /d.
However, EPA’s focus on “structure” of the rule and “integration” with other programs, to
the exclusion of the agency’s duty to first assess the “degree and duration of risk”
presented by the HRM industry taking into consideration the risk-reducing effects of
these federal programs, ultimately biased the rulemaking.

Two vears later, in response to Congress’s request for a plan on avoiding
duplication with federal programs, EPA in three short paragraphs and without any
supporting analysis concluded that “Section 108(b) requirements established to address
CERCLA liabilities are distinct from federal closure and reclamation bonding
requirements imposed under other statutes.” U.S. EPA, “CERCLA 108(b) Hardrock
Mining and Mineral Processing Evaluation of Markets for Financial Responsibility
Instruments, and The Relationship of CERCLA 108(b) to Financial Responsibility
Programs of Other Federal Agencies” (“Market Capacity Study”) at 6 (Aug. 25, 2016).
EPA also revealed the approach it would pursue in this rulemaking, claiming that
CERCLA § 108(b) is entirely distinguishable from the BLM and U.S. Forest Service
programs, while at the same time recognizing that “some federal mine closure
program requirements help to address releases to the environment and thereby
may have the effect of reducing the risk a facility presents.” Id. (emphasis added).
However, not once did EPA recognize that its underlying risk determination should also
include consideration of the risk-reducing impacts of other federal programs.

EPA persisted with that approach in the proposed rule. EPA continues to argue
that CERCLA 108(b) financial responsibility requirements are “structured . . . to address
the CERCLA liabilities at a regulated facility” and “not designed to ensure compliance
with technical engineering requirements imposed through a permit, or to ensure proper

8 NMA shares the same concerns voiced in the U.S. Small Business Administration (SBA) Office of
Advocacy comments this year that EPA did not correctly analyze the relevant documentation provided in
this consultation or the small business advocacy review panel process. See SBA Letter at 4. (“Advocacy
is concemned that EPA may not have correctly analyzed the relevant documentation.”). NMA’s comments
discuss this issue in more depth in Section 11.B
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closure or reclamation of an operating mine.” 82 Fed. Reg. 3403. While EPA admits in
the proposed rule that “past operating procedures, before the advent of environmental
laws, were likely in many cases to give rise to environmental problems that current
regulations and modern operating practices can prevent or minimize,” /d. at 3461, this
conclusion plays essentially no role in the agency’s finding of “continuing risk” from
today’s HRM industry. See id. at 3470-3480. Instead, EPA designates the HRM industry
as a “high risk” sector warranting a CERCLA § 108(b) rule and imposes an inferior, one-
size-fits-all financial responsibility formula that assumes a worst-case risk scenario in
which existing federal regulations play no role. EPA further distinguishes its program
from the BLM and U.S. Forest Service programs by stating that it will “create incentive
for practices that will prevent the need for future CERCLA responses.” /d. at 3403.
Attempting to create “incentives for practices” is inarguably a duplication of existing
federal and state regulation that are expressly designed to require practices that reduce
the “degree and duration of risk” at HRM facilities.

EPA’s failure to appropriately consider these programs in the underlying risk
determination is patently wrong. Essentially, EPA never gave any credit to these federal
programs and how they reduce the risk of releases from the HRM industry in the first
place. By focusing on form over function, EPA ignored the core objectives of these
programs and how they function to control, minimize, and prevent hazardous substance
releases. Consequently, EPA distorts and exaggerates the risk profile of today’s HRM
industry, resulting in a rule that on its face is arbitrary and capricious. The BLM and U.S.
Forest Service programs serve a functionally equivalent purpose as CERCLA financial
responsibility requirements. As described in Section 11.B, these programs address the
same risks EPA seeks to cover under its own rule and therefore demonstrate why this
additional regulatory program is unnecessary in the first place. EPA cannot refuse to
consider the programs simply because their authorizing statutes and implementing
regulations use different words to describe the same objective and address the same
risks.

Likewise, EPA cannot cure the inherent duplication in this rule through unsound
reduction criteria. The contradictory nature of EPA’s approach is clear in its use of
existing financial responsibility requirements to determine response category costs and
the proposed reductions to the total financial responsibility amount that theoretically
allow facilities to “account for reductions in risk at a facility that may result from
compliance with applicable Federal . . . requirements.” Id. at 3467. See also U.S. EPA,
“‘Regulatory Impact Analysis of Financial Responsibility Requirements under CERCLA §
108(b) for Classes of Facilities in the Hardrock Mining Industry Proposed Rule,” at ES-2
(Dec. 1, 2016) ("RIA”) ("The formula is also structured to allow facilities, upon meeting
certain criteria, to reduce their [financial responsibility] liability to account for enforceable
reclamation plans that meet environmental performance standards.”). Essentially, EPA
attempts at the very backend to give credit to federal (and state) programs in the
calculation for the response category through potential reductions in the financial
responsibility amount. This regulatory approach is flawed and is an affront to the
limitations Congress placed on EPA in promulgating rules under CERCLA § 108(b).
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To make matters worse, EPA cherry-picked reduction criteria that it believed
could “confidently be tied to reductions in risk in a nationally applicable rule.” 82 Fed.
Reg. at 3467. Yet, as discussed in Section lll, these reduction criteria are also
significantly flawed and thus do not reduce the duplication with federal programs or give
them proper credit. EPA’s disregard for the decades of experience held by the BLM and
the U.S. Forest Service in regulating the HRM industry with site-specific criteria and
substitution of its own one-size-fits-all blueprint for the site-specific engineering and
operating controls that should be in place is indefensible.®

D. CERCLA § 108(b) Financial Responsibility Regulations May Not
Duplicate RCRA Financial Responsibility Requirements

EPA’s overall approach of simply ignoring federal programs is apparent in the
notice of intent to proceed with rulemakings for the three other industries. See 82 Fed.
Reg. 3512, 3514 (Jan. 11, 2017). In that notice, EPA states: ‘{CERCLA § 108(b)]
requirements, which are designed to help ensure that CERCLA liabilities are paid if
CERCLA claims are made, are distinct from financial responsibility requirements
for closure imposed under other statutes, such as RCRA, which are more narrowly
designed to assure compliance with those closure requirements.” /d. (emphasis added).
EPA’s insistence that its CERCLA § 108(b) program is fundamentally different from
RCRA demonstrates its ultimate failure in listening to Congress’s express direction to
avoid duplication. This contradictory policy choice by the agency also spills over into the
HRM industry proposed rule.

Specifically, EPA entirely omits any discussion of the corrective action program
established under RCRA and imposed pursuant to a RCRA Part B permit or other
legally binding instrument, such as a RCRA corrective action order.'® See 42 U.S.C. §
6924(u) & (v). Yet, this RCRA program provides a powerful example of functionally
equivalent financial responsibility requirements imposed today on some of NMA’s
members. These members would be required to secure additional and duplicative
CERCLA financial responsibility, which Congress directed EPA to avoid in any future
CERCLA § 108(b) rule. The RCRA corrective action program shares the same goals of
protecting human health and the environment from releases of chemicals, addresses
substantially the same waste management units, and imposes financial responsibility. !

° EPA’s approach creates a significant inconsistency with the mandate in Executive Order 12,866.
See Executive Order 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993) (“Each agency shall avoid regulations
that are inconsistent, incompatible, or duplicative with its other regulations or those of other Federal
agencies.”).

10 RCRA is only mentioned when the agency is describing the bases for certain requirements
related to the terms and conditions of the financial responsibility instruments. See e.g., 82 Fed. Reg. at
3416, 3419, 3420, & 3422.

a EPA failed to avoid duplication with RCRA’s corrective action program as directed in the statute.
The RCRA corrective action requirements are expansive. RCRA-regulated facilities must investigate
current and former releases of hazardous waste and hazardous waste constituents from any hazardous
waste management unit or solid waste management unit (SWMU). If releases above risk-based action
levels are detected, the owner or operator of the facility must perform a Corrective Measures Study
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Moreover, the RCRA corrective action program’s approach to identifying and conducting
remediation and in setting financial responsibility levels is far superior to the regulatory
approach EPA proposes under CERCLA. EPA’s choice to ignore these programs in the
underlying “risk” determination for the HRM industry and in setting the level of financial
responsibility is unjustifiable, arbitrary, and capricious.

E. CERCLA 108(b) Financial Responsibility Regulations Must Account
for Existing State Programs

Congress directed the President (and EPA) to first develop financial responsibility
requirements for classes of facilities that pose “the highest level of risk of injury.” 42
U.S.C. § 9608(b)(1). Congress further directed the President (and EPA) that any
regulations promulgated must be “consistent with the degree and duration of risk
associated with the production, transportation, treatment, storage, or disposal of
hazardous substances.” Id. (emphasis added). Accordingly, and as explained above in
Section |.B., EPA must limit its program to reflect the environmental protection and
related financial assurance requirements rooted in state regulations, which are directly
related to the “degree and duration of risk” posed by the HRM industry. EPA failed to
appropriately account for state programs in its underlying risk evaluation and in setting
the level of financial responsibility under this rule, and thus violated the statutory
directives found in CERCLA § 108(b).

EPA’s inattention to and superficial analysis of the state regulatory programs has
plagued this entire rulemaking process. In developing the Priority Notice that identified
the HRM industry as the first classes of facilities for regulation, EPA omitted any
evaluation of existing state programs. Instead, the agency committed to a future
“‘examination and review of existing federal and state authorities, policies, and practices
that currently focus on hardrock mining activities” in determining “what proposed
financial responsibility requirements may be appropriate.” See 74 Fed. Reg. at 37,219.
EPA did not commit to re-evaluating its 2009 “high risk” determination based on this
new evaluation. Instead, EPA moved straight to developing the agency’s financial
responsibility regulations for the HRM industry without accounting for the risk-reducing
effects of state regulatory programs.2

(CMS) with alternative remedial measures. Upon completion of the CMS, EPA or a state agency with
delegated authority selects the remedy which is to be performed. Importantly, the facility must achieve
stringent cleanup levels within the facility or anywhere beyond its boundaries where off-site releases are
detected, as necessary to protect human health and the environment. Following the agency selection of
the remedy, the facility must implement and complete within a reasonable time the necessary remedy. A
schedule for compliance is put into place and the facility must establish financial assurance for completing
the corrective action. This entire process is closely reviewed by EPA or the state delegated agency.
Notably, the RCRA definition of SWMUs includes all the types of units listed in proposed 40 CF.R. §
320.83(a)(1)-(7) and many additional types of units, such as ditches and spills. This program is directly
related to whether certain facilities present the “degree and duration of risk” that warrant a new CERCLA
financial responsibility requirement. EPA cannot simply disregard this program in its regulatory approach.

12 EPA, without explanation, established a different methodology and rulemaking process for other

industry sectors. In the ANPRM for additional industry sectors, EPA announced that financial
responsibility requirements may be warranted for classes of facilities outside of the HRM industry, but that
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EPA’s willful disregard for state programs in its underling risk determination is
also evident in the administrative steps preceding this proposed rule. In defending
against the D.C. Circuit lawsuit seeking to compel agency action, EPA set forth a host of
“‘major challenges” to explain why EPA had not completed a financial responsibility rule
for the HRM industry. The only “challenge” EPA identified related to state regulations
involved the need to “[address] the potential for preemption of state regulatory
programs, including state mine bonding programs.” Barnes Johnson Declaration at § 33
(emphasis added). According to EPA, “the preemption issue is especially pressing for
the hard rock mining sector, because many states already have mine financial
responsibility requirements.” Barnes Johnson Declaration at q 69. At that time, “EPA’s
initial review of state mining programs indicated that financial responsibility
requirements vary, and that states use mine permitting authorities to enforce
compliance with state mining regulations. Additionally, some states may address
different risks from, or may address risks in a different manner than, what EPA is
considering for the section 108(b) rule.” /d. In addressing the role of state programs,
EPA did not once mention that they had any relevance to EPA’s underlying risk
determination.

EPA wrongly maintains this position in the proposed rule. The two pages of
Federal Register text addressing state programs is solely focused on preemption
concerns without any mention of how these programs reduce the environmental risks or
risks to the Fund posed by the HRM industry and thus fundamentally influence the
underlying risk determination. Yes, preemption is a fundamental concern of this
proposed financial responsibility program. In fact, there are significant preemption
concerns because of the proposed rule’s inherent and pervasive duplication of state
regulatory programs. Yet, instead of properly examining how state programs address
the “degree and duration of risk” presented by the HRM industry,'> EPA bends over
backwards to distinguish its program in a futile and unpersuasive attempt to allay
concerns about preemption.

According to EPA, its main consideration was “what effect, if any, compliance
with the Federal requirements would have under [CERCLA’s express preemption
provision] relating to specific state financial responsibility requirements.” 82 Fed. Reg. at
3403. EPA’s answer: “EPA does not intend its CERCLA § 108(b) regulations to result in
widespread displacement of those programs, nor does EPA believe that such

it would first “carefully examine . . . Federal and state authorities, policies, and practices to determine the
risks posed by these classes of facilities and whether requirements under Section 108(b) will
effectively reduce these risks.” 75 Fed. Reg. at 818 (emphasis added). EPA requested comment on two
sets of information for these other industry sectors: (1) financial responsibility provisions under state
requirements; and (2) how state requirements “might affect the environmental risks posed.” Id. at 831
(emphasis). EPA never afforded the HRM industry the same opportunity to engage on the initial risk
determination.

13 See Appendix A for a thorough description of state regulatory programs.
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preemption is intended by CERCLA, necessary, or appropriate.”'* Id. EPA backs this
unhelpful and circular reasoning by characterizing state programs as having “a limited
relationship to liability for the release of hazardous substances” and “not similarly limited
to CERCLA hazardous substances or their release.” Id. at 3403-3404. As shown in
greater detail in Section I1.B and Appendix A, EPA’s superficial assessment of and
conclusions about state programs could not be farther from the truth. State programs
address the exact CERCLA response cost liabilities that EPA proposes in the financial
responsibility formula for this rule. EPA insistence that there is no overlap and no
preemption is a semantic maneuver that does not excuse or justify EPA’s failure to
properly address these issues in the rulemaking. EPA cannot entirely disregard this
overlap simply because the regulations are also designed to ensure reclamation and
closure.™

Most notably, EPA’s position that only programs that are “expressly focused on
hazardous substances, the risks they present, and financial responsibility associated
with liability stemming from their release or threatened release” would be in danger of
preemption is fundamentally flawed. 82 Fed. Reg. at 3403 (emphasis added). State
programs are not “expressly focused” on reclamation and closure—they address
hazardous substances—and much more. In fact, EPA ignored state programs
governing groundwater or state delegated programs for surface water and the efficacy
of such programs in controlling the “degree and duration of risk” presented by the HRM
industry. As the summary of state and federal programs included with these comments
and many of the comments from mining states show, current regulations and permits
require monitoring of facilities, immediate reporting of releases of hazardous substances
(and sometimes other releases) and immediate corrective action under supervision of
state regulators. State programs include requirements that reduce the risk of release of
hazardous substances and the risk that taxpayer funded response will be required.
Moreover, these programs seek to prevent releases and avoid the need for these
response categories altogether. Finally, these programs have financial assurance
requirements and mechanisms that EPA entirely ignored throughout this rule, such that
even where state programs would be viewed as meeting some aspects of the rule’s
proposed reductions, the financial assurance mechanisms would be disallowed by EPA
and therefore ineffective. These state financial assurance mechanisms indisputably

14 EPA caveats its discussion on preemption as representing “general views” and that the courts
“would make any final determinations about the preemptive effect of CERCLA 108(b) regulations at any
particular facility.” /d. at 3403 n.46. EPA should not establish a program that has obvious and significant
overlap with functionally equivalent state programs, summarily claim that such overlap essentially does
not exist, saddle the HRM industry with an additional and exorbitant regulatory burden, and then basically
challenge industry and the states o litigate issues of preemption (also a costly endeavor). This approach
flies in the face of responsible regulation. See e.g., Executive Order 12,866, 58 Fed. Reg. 51,735 (Oct. 4,
1993) (the agency “shall design its regulations in the most cost-effective manner to achieve the regulatory
objective” and “shall seek to harmonize Federal regulatory actions with related State, local, and tribal
regulatory and other governmental functions”).

15 In fact, reclamation and closure is also fundamentally about returning land to a designated use

and preventing releases of hazardous substances. In other words, preventing uncontrolled release of
hazardous substances is integral to reclamation and closure — there is no dichotomy.
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mitigate risk and cannot be ignored. To summarily dismiss these programs using a
semantic argument is indefensible.

CERCLA § 114(d) further reinforces this reading of the statute. Here, Congress
made it clear that no owner or operator of a facility “who establishes and maintains
evidence of financial responsibility” in accordance with CERCLA “shall be required
under any State or local law, rule or regulation to establish or maintain any other
evidence of financial responsibility in connection with liability for the release of a
hazardous substance from such . . . facility.” 42 U.S.C. § 9614(d). Instead, “[e]vidence
of compliance with the financial responsibility requirements” of CERCLA “shall be
accepted by a State in lieu of any other requirement of financial responsibility imposed
by such State in connection with liability for the release of a hazardous substance from
such . . facility.” Id. While Congress preserved the right of states “to [impose] any
additional liability or requirements with respect to the release of hazardous substances
within such State,” 42 U.S.C. § 9614(a), it also made clear that if EPA were to act in the
same regulatory space and require financial responsibility, then the federal program
would preempt any similar state requirement. 42 U.S.C. § 9614(b).

According to EPA, CERCLA § 114 “quite naturally preserve[s] state mine
bonding requirements as ‘additional requirements’ to the extent that they may also
address the releases of hazardous substances.” 82 Fed. Reg. at 3403. EPA’s
interpretation of the statute, however, produces absurd results. EPA made no effort to
develop financial responsibility requirements for almost 40 years. In that time, the states
did act and have been developing, implementing, and enforcing comprehensive
programs, including financial assurance. Congress could not have predicted that EPA
would not act. Moreover, there is no reason to believe that Congress intended the
disruptive result that EPA is proposing in this rule. It is not enough for EPA to minimize
preemption of state law requirements, as it claims in this proposed rule, or to simply
distinguish them without basis. A more rational and defensible approach would avoid
duplication and preemption altogether, particularly given that well-functioning state
programs exist and achieve the same objective.

L. EPA’s Finding of Continuing Risk in the HRM Sector is Fatally Flawed

Section VI.D.7. of the proposed rule is devoted to EPA’s determination of
continued risk at hardrock mining facilities. In this section, EPA identifies the data it
relied upon to reach its conclusion that there is “abundant evidence that hardrock
mining facilities continue to pose risks associated with management of hazardous
substances at their sites.” 82 Fed. Reg. at 3470. To reach this conclusion, EPA relies on
the following: (1) data it has gathered since issuing the 2009 Priority Notice, including
the three 2016 reports it prepared in conjunction with this rulemaking to document
alleged examples of hazardous substance releases from currently permitted and
operating HRM facilities (discussed in further detail in Section 11.11.D below); (2)
CERCLA site data; (3) TRI, RCRA Hazardous Waste Biennial Report (BR), and ERNS
data; and (4) several EPA reports developed outside this rulemaking context that the
agency claims also show continuing risk from the HRM industry.
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A. EPA Failed to Assess Risk from Today’s HRM Facilities

In its analysis of continuing risk, EPA utterly fails to quantitatively or even
qualitatively assess risks posed by today’s regulated HRM facilities. As a result, not only
has EPA ignored its statutory obligation under CERCLA as discussed in Section |
above, but the rulemaking record is bereft of any direct evidence that HRM facilities
pose the “degree and duration of risk” necessitating imposition of a CERCLA § 108(b)
program. Instead, EPA relies on dated information and incorrect, tangential, and
circumstantial evidence to make its risk determination and attempts to obfuscate this
fatal flaw by overwhelming the docket with over 230,000 pages of documents.

When discussing its authority regarding the calculation of a financial
responsibility amount, EPA blithely asserts that its CERCLA obligation related to risk is
unfettered:

CERCLA § 108(b) establishes a general end-point for the Agency’s financial
responsibility requirements, which must be “consistent with” the “degree
and duration of risk associated with the production, transportation,
treatment, storage, or disposal of hazardous substances” at the facility.
EPA does not interpret this to require any precise association with a risk
calculation.

82 Fed. Reg. at 3460 (emphasis added). CERCLA § 108(b) does vest a certain amount
of discretion in EPA, but the plain language of the statute does not allow EPA to make
its decisions about classes of facilities in a vacuum. The phrase “consistent with the
degree and duration of risk” has meaning and obligates EPA to consider the relevant
facts in making decisions about which classes of facilities will fall under CERCLA §
108(b). Regardless of whether EPA can ascertain the precise level of risk associated
with a particular site in the absence of any response action, EPA cannot abdicate its
statutory responsibility to assess the “degree and duration of risk” of an industry sector
prior to developing financial responsibility requirements. Otherwise, EPA is reading the
word “risk” out of CERCLA § 108(b) contrary to Supreme Court precedent and canons
of statutory construction that all words of a statute should be given effect.

The starting point in construing a statute is the language of the statute itself. The
Supreme Court often recites the “plain meaning rule,” that, if the language of the statute
is plain and unambiguous, it must be applied according to its terms. Words that are not
terms of art and that are not statutorily defined are customarily given their ordinary
meanings, frequently derived from the dictionary.'® CERCLA does not define “risk” in
the context of Section 108(b) or otherwise, but EPA’s historical use of the term in the
CERCLA context accords with the ordinary meaning of the word. For example, EPA’s

16 FDIC v. Meyer, 510 U.S. 471, 476 (1994) (In the absence of a statutory definition, “we construe a
statutory term in accordance with its ordinary or natural meaning.”) See also, U.S. v. Lehman, 225 F. 3d
426, 428 (4th Cir. 2000). ("A fundamental canon of statutory construction requires that ‘unless otherwise
defined, words will be interpreted as taking their ordinary, contemporary, common meaning.”).
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Risk Assessment Guidance for Superfund defines risk as “a measure of the probability
that damage to life, health, property, and/or the environment will occur as a result of a
given hazard.”"” EPA’s Exposures Factors Handbook similarly defines risk as “the
probability of an adverse effect in an organism, system, or population caused under
specified circumstances by exposure to an agent.”'® A more basic definition is found on
EPA’s Risk Assessment webpage: “EPA considers risk to be the chance of harmful
effects to human health or to ecological systems.”®

Common to each of these risk definitions is that the word risk is inextricably
intertwined with the concept that harm or damage could result. If there is no potential for
harm or damage, there is no risk. Also common to each is the concept of probability or
the likelihood of harm occurring.2° Yet, throughout the proposed rule and supporting
documents, EPA again and again divorces the term risk from these concepts and
equates “risk” with the occurrence of a “release” and other inappropriate risk surrogates.
For example, in the 2016 reports that EPA uses to support its risk determination, the
agency conflates risks with releases without acknowledging that the mere existence of
releases is inadequate to demonstrate that any meaningful risk exists. In fact, EPA does
not address whether the risk has been abated.

B. EPA Fails to Consider Risk-Reducing Effects of Current Federal,
State, and Voluntary Programs

Most notably absent from EPA’s overall analysis of continuing risks is any
evaluation of the role that existing federal and state environmental regulations play,
including those that impose financial assurance requirements, in addressing and
reducing risks in the first instance. This omission mirrors perhaps the biggest flaw in
EPA’s Priority Notice in which the entire topic of these programs was relegated to a
single footnote. As described in more detail below, all states with significant HRM
activity and the key federal land management agencies (e.g. BLM and U.S. Forest
Service) have robust regulatory programs that address all aspects of HRM operations.
EPA cannot meet its duty to assess the “degree and duration of risk” posed by HRM
facilities by largely ignoring the existing requirements that address those same risks.

17 U.S. EPA, Risk Assessment Guidance for Superfund: Volume 1 Human Health Evaluation
Manual Supplement to Part A: Community Involvement in Superfund Risk Assessments, EPA 540-R-98-
042 (March 1999).

18 U.S. EPA, Exposure Factors Handbook: 2011 Edition, National Center for Environmental
Assessment, Washington, DC, EPA/600/R-09/052F (2011).

19 Available at hitps:/Awww.epa.govirisk/about-risk-assessment.

20 In EPA’s Priority Notice, the agency did at least minimally acknowledge the importance of these

two concepts in assessing risk. While NMA did not agree with the eight factors EPA selected, the agency
did attempt to characterize them according to the categories: (1) the probability of release of and
exposure to hazardous substances; and (2) the severity of the consequences as a result of releases and
exposure to hazardous substances. See 74 Fed. Reg. at 37,214.
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As discussed in Section | above, while EPA ignores these programs in the
context of its risk determinations, paradoxically EPA relies on these same programs in
two contexts: (1) to determine the possible amount of response costs; and (2) to
determine backend reductions to the total amount of the financial responsibility
obligation. EPA cannot have it both ways and claim that EPA’s program is completely
distinct from existing federal and state programs while simultaneously relying on the
cost estimates from these programs’ reclamation and closure plans as the foundation of
the formula for determining the level of financial responsibility that would be required
under CERCLA § 108(b) program. Moreover, EPA cannot ameliorate this glaring
inconsistency through an ill-crafted process at the backend that supposedly reduces
HRM facilities’ financial responsibility amounts, but which will fail to do so in practice.
Most notably, EPA’s proposed rule fails to appropriately account for the comprehensive
ways these programs reduce risk at HRM facilities and therefore is not consistent with
the statute’s focus on “degree and duration of risk” or “highest risk of injury.”?!

1. The HRM Industry’s Arc of Environmental Improvement

Mining and mineral processing has a lengthy history in the United States.
Commercial mining transactions are documented from the early colonial period.
Records indicate that iron ore was shipped from the Jamestown Colony to England as
early as 1608, only one year after the colony was founded.? As the country expanded
westward, so did mining. Mining in the west began nearly 170 years ago in the 1840s
and was actively encouraged by the laws and policies of the federal government. The
history of mining dwarfs the relatively brief history of environmental laws and regulations
that govern modern industrial activities including HRM operations.

Over the last four decades there has been a sea-change in environmental
awareness, ushering in numerous federal and state laws and regulations, environmental
management systems, design standards, engineering controls, environmental
monitoring requirements, best management practices, improved technology, training
and, most significantly in this context, financial assurance. These developments were
aimed at all industrial activities that could adversely impact human health and the
environment. It was during this era that Congress passed CERCLA and directed EPA to
develop appropriate financial responsibility requirements for classes of facilities that
present the “highest level of risk of injury.” 42 U.S.C. § 9608(b)(1).

Regardless of whether it would have been appropriate to target the HRM industry
if EPA had begun this rulemaking in 1980 when CERCLA was passed, it is
inappropriate today. In the intervening nearly 40 years, the HRM industry has become
one of the most comprehensively regulated industries in the country, as states and
federal land management agencies developed mining-specific regulatory programs.

2 The fundamental flaws of EPA’s proposed financial responsibility formula, including the proposed
reduction criteria, are more fully laid out in Section lll and Appendix B.

22 Bolles, Albert S., Industrial History of the United Staftes, From the Earliest Settlements to the
Present Time: A Complete Survey of American Industries. Book 1V, at 668 (1879).
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Most of these programs came into being in the 1970s and 1980s, with a few into the
1990s. Importantly, these regulatory programs have not been static but have evolved
over time, as operators and regulators alike learned from past experiences and as new
advances in science and technology have occurred. As a result, many past practices
are no longer allowed today (i.e., unrestricted dumping of wastes into surface waters;
construction of tunnels that intercepted groundwater). Prevention is the watchword of
today’s HRM industry and the authorities that regulate them. New facilities are
specifically designed, constructed, operated, and closed in a manner to prevent
environmental degradation and avoid the types of problems that were caused by past
practices. Examples of preventive practices and technologies include enhanced liner
systems and leachate collection systems.

Monitoring requirements compliment prevention technigues and have evolved as
an important tool to ensure environmental compliance. In the 1800s and early 1900s,
monitoring for environmental impacts was rarely (if ever) considered at HRM facilities
and consequently releases that occurred at these legacy HRM sites went undetected for
decades or longer. Environmental monitoring, which became an important tool for
enforcing the new environmental laws and regulations, arose not only to provide early
warning signs of potential releases but also to promote corrective action when releases
occur. As federal and state mining programs and groundwater protections have
matured, monitoring, reporting, and corrective action have become core components of
HRM programs and permits. For example, when BLM updated its regulations in 2000,
the agency began requiring the submission of a comprehensive monitoring plan to meet
the following objectives:

To demonstrate compliance with the approved plan of operations and other
Federal or State environmental laws and regulations, to provide early
detection of potential problems, and to supply information that will assist in
directing corrective actions should they become necessary. Where
applicable, you must include in monitoring plans details on type and location
of monitoring devices, sampling parameters and frequency, analytical
methods, reporting procedures, and procedures to respond to adverse
monitoring results. Monitoring plans may incorporate existing State or other
Federal monitoring requirements to avoid duplication. Examples of
monitoring programs which may be necessary include surface- and ground-
water quality and quantity, air quality, revegetation, stability, noise levels,
and wildlife mortality.

43 C.F.R. § 3809.401(b)(4).

As a result of the progress of the last few decades, mining related activities have
become increasingly protective of the environment and the public. By 1999, these
programs had evolved to a point that the National Academy of Sciences (“NAS”)

concluded that “the overall structure of the federal and state laws and regulations that
provide mining-related environmental protection is complicated but generally effective.”
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“Hardrock Mining on Federal Lands,” National Academy of Sciences, National Academy
Press, at 89 (1999) (“NAS Report”).

Progress has continued since the NAS Report was published both in response to
various recommendations in that report and independently, particularly related to
financial assurance.?® Financial assurance requirements applicable to HRM facilities
have become increasingly robust over time, especially as states and the federal land
management agencies abandoned one-size-fits-all formulas and began basing financial
assurance amounts on site-specific data. As described by the U.S. Forest Service in
their comments on the proposal:

A similar [to EPA’s proposed] formula approach was used early on by
federal and state agencies to put cost per acre figures to reclamation. To
our knowledge, all of the surface management agencies have moved away
from this approach to implement a site-specific method of calculating
projected reclamation and closure costs. Modeling, using site-specific data,
is used to predict likely and possible post-closure scenarios.?

Current state and federal financial assurance requirements too will continue to
evolve, especially since by law they are reviewed and adjusted on a regular basis, often
annually, to ensure they keep pace with inflation and on-the-ground conditions. Further,
regulatory authorities can now require the establishment of a funding mechanism to
ensure the construction and continuation of treatment to achieve water quality
standards and for other long-term, post-mining reclamation and maintenance
requirements. As a result of these advancements, today’s financial assurance
requirements significantly reduce the risk that the public will have to fund the cleanup of
HRM facilities in the event an operator is unable toc meet that responsibility.

Furthermore, these regulatory improvements have been supplemented by the
development and adoption of industry best management practices (BMPs) and other
voluntary programs.? Citing the voluntary nature of these programs, EPA gives these
risk-reducing activities even less credit than federal and state regulatory programs as
the agency did not propose to allow reductions in the financial assurance amount for

2 For example, the agencies have updated their regulations to: require financial assurance for
operations of five acres or less; strengthen the criteria for modifications of plans of operations; address
temporary closures; and allow for funding mechanisms needed for any long-term, post-closure
management.

24 Comment submitted by Leslie A. C. Weldon, Deputy Chief, National Forest System, U.S. Forest
Service, Department of Agriculture at 5 (Apr. 18, 2017) (EPA-HQ-SFUND-2015-0781-2400) (“U.S. Forest
Service Comments”).

ES EPA neglects to consider how often HRM facilities work collaboratively with state and/or federal
regulators to incorporate BMPs into facility permits. As such, EPA wholly ignores the industry’s leadership

and its willingness to be proactive in environmental performance and prevention to beyond minimum
regulatory requirements.
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such activities.?®® As EPA is well aware, these types of voluntary measures can prove
extremely successful in improving environmental performance. As described in EPA’s
“1985 Profile of the Metal Mining Industry,” BMPs are:

used to reduce the amount of pollution entering surface or groundwater, air,
or land, and may take the form of a process, activity, or physical structure.
BMPs include treatment requirements, operating procedures, and practices
to control plant site runoff, spillage or leaks, waste disposal, drainage from
raw material storage or other disturbed areas.

U.S. EPA, Profile of the Metal Mining Industry (EPA 310-R-95-008), at 65-66 (Sept.
1995).

BMPs continue to evolve over time as EPA acknowledged in its “Mining Hardrock
Framework:”

In recent years, environmental practices employed by the mining industry
have improved considerably. Installation of [BMPs] for control of storm
water runoff, improvements in treatment of wastewater, better
management of tailings and waste rock, and more efficient metal recovery
technologies have all contributed to reduced environmental impacts from
mining projects.

U.S. EPA, National Hardrock Mining Framework (EPA 833-B-97-003), at 2 (Sept. 1997).

The advent of Environmental Management Systems (‘EMS”) in the 1990s was
another key development for improved environmental performance. An EMS is a
framework that helps an organization meet its regulatory compliance requirements and
otherwise achieve its environmental goals through consistent review, evaluation, and
improvement of its environmental performance.?’ This consistent review and evaluation
are intended to identify opportunities for continuous improvement in the environmental
performance of the organization. Many HRM facilities have implemented EMS
programs. In fact, at EPA’s behest, NMA, in association with the Society for Mining,
Metallurgy, and Exploration (*SME”), developed a model EMS guide to address the
agency’s concerns about the ability of smaller and medium size mining companies to

2 EPA only “solicits comment on allowing reductions to the financial responsibility amount for other
risk reducing practices and/or controls (e.g., voluntary practices) that are implemented at hardrock mining
facilities that should be accounted for in the reductions, and on how, if reductions were allowed for such
practices and/or controls, EPA could assure that those controls would remain in place and be effective
over time where there is no regulatory program overseeing their maintenance and operation.” 82 Fed.
Reg. at 3468.

a See U.S. EPA, Learn About Environmental Management System, available at
https://iwww.epa.gov/iems/learn-about-environmental-management-systems#what-is-an-EMS.
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develop and implement EMS programs.?® The objective of the EMS guide is to assist
companies in achieving reliable regulatory compliance, reducing adverse impacts to the
environment, improving environmental stewardship, and continually improving
environmental performance.

The most commonly used framework for an EMS is the one developed by the
International Organization for Standardization (“ISO”) for the ISO 14001 standard.
Established in 1996, this framework is the official international standard for an EMS and
includes an optional third-party certification component, meaning an independent
certification body audits an organization’s practices against the requirements of the
standard. Many HRM facilities have taken this extra certification step. And, even EMS
standards have evolved over time as lessons are learned and new information comes to
light. For example, 1SO 14001, first published in 1996, underwent significant revisions in
both 2004 and 2015.%°

EPA cannot adequately evaluate the risk of today’s HRM facilities by blindly
looking to the distant past and ignoring the arc of environmental improvement of the
HRM industry. EPA must give appropriate weight to the progress achieved in reducing
the “degree and duration of risk” posed by today’s HRM industry. As shown in more
detail below, these advancements obviate the need for EPA to impose any CERCLA §
108(b) financial responsibility obligations on the HRM industry.

2. Efficacy of Today’s Mining Regime in Addressing CERCLA
Risk

Mining is comprehensively regulated by a vast range of federal, state, and local
environmental laws and regulations. Importantly, these laws and regulations provide
“cradle to grave” coverage of virtually every aspect of mining from exploration to
operations through mine reclamation and closure/post-closure. As explained in Sections
I.B. and I.C. above, despite EPA’s claims to the contrary, these regulations do address
the kinds of risks contemplated by CERCLA § 108(b). SBA shares the industries’
concerns about the duplicative nature of EPA’s proposed program as highlighted in
recent comments on the proposed rule:

Although EPA states that these mining regulations are “distinct” from
CERCLA §108(b) requirements, this does not mean that the Federal and
state mining requirements do not address the same response categories
using other legal authorities and different language. An entirely duplicative
CERCLA §108(b) financial responsibility program would be inconsistent
with the degree and duration of risk associated with potential releases from

28 NMA, Hardrock Mining & Beneficiation Environmental Management System Guide (2012),
available at http://nma.org/wp-content/uploads/2016/09/Toolkit-Hardrock-Mining-and-Beneficiation-
Environmental-Management-System-Guide.pdf.

29 See IS0, ISO 14000 Family — Environmental Management, available af hitps.//www.iso.org/iso-
14001-environmental-management.html.
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current highly regulated and fully bonded hardrock mines. EPA is proposing
an additive regulatory scheme in the absence of a clearly articulated need
as to why these existing programs are deficient or require additional
financial assurance.

SBA Letter at 5.

a) Federal and State Environmental Regulations
Adequately Address CERCLA Risk

To start, the HRM industry is subject to all major applicable federal environmental
laws including the: Clean Air Act (“CAA”"); Clean Water Act (“CWA”); Safe Drinking
Water Act, Toxic Substances Control Act; RCRA; Emergency Planning and Community
Right-to-Know Act; Endangered Species Act; and numerous others.*° States with HRM
facilities also have an additional layer of laws dealing with protection of groundwater,
management and disposal of solid waste, closure, and reclamation.

Furthermore, mature regulatory programs for HRM facilities are in place at both
the federal and state levels that include rigorous requirements designed to ensure that
HRM operations are protective of public health and the environment. For example,
BLM'’s mining regulations, promulgated in 1980 and extensively revised in 2001, are
designed to prevent unnecessary or undue degradation of public lands by HRM
facilities.®' Not only do these regulations require reclamation after mining, they
additionally contain operational, design, and environmental standards to prevent
harmful releases and impacts to the environment both during and after operations.

Similarly, the Forest Services’ hardrock mining regulations, which went into
effect in 1974, are designed to minimize adverse environmental impacts both during
and after operations.®? In addition, states have their own comprehensive regulatory
programs for hardrock mining.® Notably, regulatory authorities will not issue permits to
a HRM facility if the applicant cannot demonstrate that it will comply with numerous
design and operational requirements tailored specifically to HRM facilities. These
requirements are in place to minimize the risk of significant spills or other releases that
could adversely impact the environment. If any such accidents occur, the relevant
regulations require the mining company to take appropriate corrective action.
Additionally, these regulations require post-mining reclamation activities.

30 NMA provided a comprehensive list of these statutes and regulations in comments on the priority
notice of action. See Appendix A of NMA’s Comments (EPA-HQ-SFUND-2009-0834-0097).

31 43 C.F.R. Subpart 3809.
32 36 C.F.R. 228 Subpart A.
33 For example, see Nevada Administrative Code (NAC), chapters NAC 535, NAC 445A and NAC

519A, and the Arizona Mined Land Reclamation Act, Ariz. Rev. State. Ann. §§ 27-901 through 1026, and
the Aquifer Protection Permit, Ariz. Rv. State. Ann. §§ 49-241 through 252. See alsc Appendix A.
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The number of approvals and permits the typical mining operation must obtain is
evidence of the thoroughness of the regulatory framework. For example, a typical
operation must obtain:

e Approval of a plan of operations from the BLM or U.S. Forest Service (or state
regulatory authority), including a reclamation plan, closure plan, and
environmental monitoring. A federal plan of operations is also scrutinized under
the National Environmental Policy Act (*NEPA”), usually requiring the preparation
of an environmental impact statement, which evaluates potential environmental
impacts of the mining operation, assesses alternatives, and requires the
identification of mitigation measures to reduce potentially significant
environmental impacts. Fifteen states also have their own NEPA-like statutes.®*

e Air quality permits from EPA or state agencies with delegated programs under
the CAA. The complexity of the air quality permits increases if there are
substantial onsite processing facilities. All sites must have an approved fugitive
dust control program.

e CWA permits from EPA, the Army Corps of Engineers, or state agencies with
delegated CWA programs. Mining operations may require CWA permits for the
discharge of mine and process water,3® management and discharge of
stormwater, and discharge of dredged or fill material.

e State water quality permits to address potential impacts to ground water.

¢ Rights to use or consume water from appropriate state authorities.

¢ EPA identification number and other applicable hazardous waste requirements
under RCRA that govern storage, transportation and disposal of hazardous

wastes generated at HRM facilities.

¢ Authorization under the National Historic Preservation Act if cultural or historic
resources are present.

34 See Mandelker, NEPA Law and Litigation, (2016) Section 12.2. Important HRM states with state
NEPA-like statutes include California, Minnesota, Montana, South Dakota, and Washington.

35 Such permits, issued pursuant to the National Pollutant Discharge Elimination System, typically
include technology-based effluent limits established through application of EPA’s Ore Mining and
Dressing Point Source Category Effluent Limitations Guidelines and New Source Performance
Standards. See 40 C.F.R. Part 440; 47 Fed. Reg. 54,598 (Dec. 3, 1982). Those regulations, which
establish a minimum level of treatment of pollutants from ore mining and dressing facilities, include
restrictions on the discharge of process water from mining operations, including a “zero discharge” limit
on process water for numerous facilities. Permits for zero discharge facilities typically include strict
monitoring requirements to ensure that no process water is being discharged.
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e Permits to construct tailings impoundments or other impounding structures for
structural integrity and to prevent releases of hazardous substances.

o Detailed site environmental monitoring and reporting requirements to verify
compliance with project permits.

¢ Financial assurance equal to the cost that would be borne by the government if it
had to contract with a third-party to maintain environmental controls, address
releases of hazardous substances and complete reclamation of the site,
including any necessary long-term water treatment.

Clearly, existing federal and state laws and regulations already give regulators
the tools to protect the environment from hazardous substance releases from HRM
facilities and deal effectively with unexpected releases should they occur in the future.
In light of these programs, there is no need for an EPA CERCLA § 108(b) program to
‘provide an incentive for implementation of sound practices at hardrock mining facilities
and thereby decrease the need for future CERCLA actions.” 82 Fed. Reg. at 3388.
These “incentives” are built into the existing federal and state environmental regulatory
programs as implemented by HRM facilities and noncompliance with these programs
can result in corrective action, fines, other enforcement actions, and even permit
revocation.3®

Throughout the rulemaking process, there has been a chorus of comments from
federal and state regulators in defense of the comprehensive nature of their regulatory
programs. A sample of these statements is provided below.

U.S. Forest Service: “the laws and regulations governing mining operations on
NFS land prohibit releases of hazardous substances, and the Forest Service
requires surety that is reasonably calculated to insure that operations and
reclamation are conducted to avoid releases and respond to releases that may
occur.”3’

Interstate Mining Compact Commission (IMCC): “EPA has repeatedly
stated that what CERCLA 108(b) would regulate is different from what the
states are doing, emphasizing that states’ programs are ‘preventive’ in
nature and only address mine reclamation and closure requirements, as
opposed to addressing releases of hazardous substances. The fact is,

36 The regulatory programs administered by the federal land management agencies similarly have
such “incentives” built in. For example, BLM considers bonding to be a function of BLM’s enforcement
program in that it ensures all requirements will be met. See BLM Presentation, Hardrock Reclamation
Bonding, (June 2016 Small Business Advocacy Review Panel meeting).

37 U.S. Forest Service Comments at 2 (emphasis added).
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state reclamation programs are designed to prevent such releases from
ever occurring and thereby to eliminate the risk.”3®

Western Governors Association (WGA): “EPA has not indicated to
states what, if any, problems or gaps the agency perceives in state
financial assurance requirements. EPA has likewise failed to indicate that
modern, state-driven standards necessitate any alternative program.
Western states have the staff and expertise necessary to ensure
environmental compliance, reclamation and site closure. Reclamation and
closure bonding calculations are based on the unique circumstances of
each mining operation, the local ecology and post reclamation land use.
Local expertise allows for informed decisions on financial assurances
required — based on real values over the life of the mine and after its
closure. Many of the hard rock mines in the Western U.S. are on private or
public lands, and at times on both. Only state regulatory agencies can
oversee bonding and closure on sites with dual ownership and split
mineral estate.”>?

Environmental Council of States (ECOS): “The states have acquired
extensive expertise and understanding of the various mining methods and
technologies used by their hard rock industries, and have gained
significant experience in evaluating mining operations, calculating bond
amounts based on the unique circumstances of each mining operation,
assuring that the completion of reclamation and proper mine closure take
place, addressing public health and environmental risks, regulating
hazardous substances used in mining and preventing and remediating
hazardous releases. The states have also developed the staff and
expertise necessary to make informed predictions of how the real value of
financial assurance may change over the life of the mine, including post-
closure. They have authority to make adjustments to financial assurance
requirements when necessary.”*0

Nevada Division of Environmental Protection (NDEP). “As we have
explained during recent work group calls with EPA, NDEP has specifically
designed our mining program and regulations to minimize the potential for
hazardous substance releases. In the event these releases occur at

38 Comment submitted by Beth A. Botsis, Deputy Executive Director, Interstate Mining Compact
Commission at 2 (Aug. 16, 2016) (“IMCC Comments”).

39 Comment submitted by Wyoming Governor Matthew H. Mead and Montana Governor Steve
Bullock, Chairman and Vice Chair of Western Governors Association at 2 (March 29, 2016).

40 Comment submitted by Alexandra Dapolito, Executive Director and General Counsel of the
Environmental Council of the States, at 1 (Aug. 17, 2016).
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permitted mine facilities, both mitigation and financial assurance are then
required to ensure these releases are addressed.”!

Utah Department of Natural Resources: “The rules promulgated under
the Utah Mined Land Reclamation Act have been effective in requiring
operators to control deleterious materials and to reduce or eliminate
adverse environmental effects from these materials. Additional regulation
by EPA is not necessary and would be a duplication of Utah’s efforts.”42

To provide further evidence of the duplicative nature of EPA’s proposal, NMA
commissioned a “Review of State Financial Responsibility Requirements for Hardrock
Mining Facilities” (“State Report”) on the duplication between EPA’s proposed rule and
the comprehensive and effective environmental protection regulations and
corresponding financial responsibility requirements in state laws, regulations, and
permits. The report is included as Appendix A to these comments. Specifically, the
narrative and comparison tables in this analysis demonstrate that the environmental
controls required in state regulations, which were almost entirely disregarded by EPA,
are directly related to the statute’s threshold standard on risk and level of appropriate
financial responsibility. The report includes a detailed narrative and comparison of each
state’s regulations to the response cost categories in EPA’s proposed financial
responsibility formula for the following states: Alaska, Arizona, California, Colorado,
Florida, ldaho, Michigan, Minnesota, Montana, Nevada, New Mexico, Oregon, Utah,
Washington, and Wyoming. The analysis also includes tables comparing the programs
administered by the BLM and the U.S. Forest Service to the response cost categories in
EPA’s financial responsibility rule.

The report details how EPA analyzes the sufficiency of state financial assurance
programs in a vacuum without consideration of the interaction between each state’s
environmental protection and financial assurance laws and regulations. As a result of
this failure, EPA overlooks key facts that ultimately impact the degree and duration of
risk posed by any HRM facility:

e The states’ environmental protection laws and regulations, together with
implementation of federal laws and regulations, including delegated programs,
are designed to prevent environmental degradation due to a release of a
hazardous substance and thereby substantially minimize the risk of releases of
hazardous substances;

¢ The environmental monitoring and reporting requirements in state operating
permits act as real-time, early-warning systems that provide state regulators and
operators with indicators of a possible release of a hazardous substance. If
project monitoring data indicate there may be a release, state regulations compel

41 Comment submitted by David Emme, Administrator, Nevada NDEP at 1-2 (Aug. 17, 2016).
42 Comment submitted by John R. Baza, Director of Division of Oil, Gas and Mining, Utah
Department of Natural Resources at 1. (Aug. 17,2016).
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the operator to report and investigate the potential release and take remedial
action. These requirements minimize both the “degree and the duration of risk”
associated with that release; and

e The costs associated with operating and maintaining the environmental controls
specified in mine operating permits are included in the financial assurance. Thus,
the financial assurance requirements extend far beyond physical reclamation;
they include costs to operate and maintain a project’s environmental controls
necessary for compliance with the environmental protection and performance
standards in the mine’s operating permits.

See State Report at 8.

By providing the full picture of how the state programs work, the State Report
thoroughly rebuts EPA’s contentions that states are addressing different risks, or
addressing “risks in a different manner from those for which EPA’s proposed Financial
Responsibility Formula is designed to account.” 82 Fed. Reg. at 3403. The tables in the
report show how each state program addresses all of EPA’s 13 identified response
categories and, therefore, are compelling evidence that state programs reduce both the
risk of release and the risk that taxpayers will incur response costs and that EPA’s
proposal duplicates the existing state programs.

A review of the HRM facilities on the CERCLA NPL provides additional
confirmation about the efficacy of these programs in addressing CERCLA risks. As BLM
and the U.S. Forest Service attested in 2011 in responding to a request by Senator Lisa
Murkowski (R-Alaska), no HRM facility approved by these agencies since 1990 has
been added to the NPL.*3 * This data refutes EPA’s fundamental assumptions that all
currently operating and future mine sites will require CERCLA response actions for all
site features. If this premise were true, one would expect to see currently permitted and
operating HRM facilities, including those with no legacy contamination, added to the
NPL at a rapid pace. In fact, as Figure 1 demonstrates, only one HRM site that began
operations after CERCLA’s passage is included on EPA’s list of “mining sites proposed
for and listed on the NPL as well as mining sites being cleaned up using the Superfund
Alternative Approach.”® The greatest percentage of sites on this list began operations
in the mid- to late-1800s, well before the state and federal regulatory programs came
into existence. Furthermore, EPA’s assumption that all sites will require remedies for
every response category is not consistent with historical HRM CERCLA sites at which
not all mine features are universally present and not all remedies are required.

43 Letter from Robert V. Abbey, BLM Director at 5 (June 21, 2011) (None of the 659 plans of

operation for mine production authorized by the BLM have been placed on the NPL).

44 Letter from Thomas J. Vilsak, Secretary U.S. Department of Agriculture at 4 (July 20, 2011)

(None of the 2,685 mines permitted by the U.S. Forest Service have been placed on the NPL).

45 This list is maintained at hitps://www.epa.gov/superfund/abandoned-mine-lands-site-information.
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HEM Sites on the NPL By Year Operations Began

59

b) Federal and State Financial Assurance Programs
Reduce Risk of Public Funds Being Needed to Address
Releases from HRM Facilities

Requirements related to financial assurance are an essential component of the
federal and state regulatory scheme to effectively reduce the “degree and duration of
risk” posed by the HRM industry.4¢ HRM facilities are subject to financial assurance
requirements imposed by BLM and the U.S. Forest Service as well as the states.4’ In
fact, in today’s regulatory world, HRM facilities cannot begin operations without first
providing financial assurance.

These financial assurance requirements have evolved over time as regulators
gained expertise in calculating the amounts necessary to cover the obligation. As
mentioned above, one of the biggest changes is the shift from use of a generic formula

46 EPA’s summaries of the states’ financial assurance requirements do not adequately describe how
the states’ regulatory programs and environmental protection requirements are coordinated with the
financial assurance programs and the relationship of the environmental regulations to determining the
amount of financial assurance ultimately required.

47 See BLM — 43 CFR 3809.500; U.S. Forest Service — 36 CFR 228.13; State example — Nevada
Administrative Code 519A.
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to determine financial assurance amounts to use of site-specific information to do so. As
even EPA admits, a site-specific determination is much more precise and better reflects
potential risks.*® The comprehensive nature of these programs is highlighted in a recent
comment letter submitted by the Interstate Mining Compact Commission (IMCC) during

the agency’s federalism consultation conducted last year:

[Tlhe states have acquired extensive expertise on and understanding of the
various mining methods and technologies used by their hardrock industries,
and have years of experience in evaluating mining operations, calculating
bond amounts based on the unique circumstances of each mining
operation, assuring that completion of reclamation and proper mine closure
takes place, addressing public health risks and environmental risks,
regulating hazardous substances utilized in mining, and preventing and
remediating hazardous releases. The states have also developed the staff
and expertise necessary to make informed predictions of how the real value
of financial assurance may change over the life of the mine, including post-
closure, and they have the authority to make adjustments to financial
assurance requirements over time when necessary.

IMCC Comments at 2.

For example, EPA points to the shortfall in the bonded amount at the Zortman-
Landusky mines in Montana as evidence of flawed bonding programs. But the specific
problem with the bond calculations at Zortman have been solved for twenty years.
According to the Final Environmental Impact Statement on the Reclamation Plan for
those mines:

Shortfalls in certain reclamation scenarios exist largely due to an
assumption made during bond calculation that the mine configuration would
be different at closure than actually existed when the operator filed for
bankruptcy. As a result, more material has to be moved than was planned
for in the bond calculations. This problem has been corrected in the new
3809 regulations, and in the State’s bonding procedures, which specify that
the bond amount should be adequate to cover the point of maximum
reclamation liability, and not necessarily the conditions that would exist as
the ‘anticipated’ end of mine life.

BLM, “Final Supplemental Environmental Impact Statement for Reclamation of the
Zortman and Landusky Mines,” at 6-14 (Dec. 2001).

Site-specific determinations are also in-line with the recommendations of the
1999 NAS Report. The report cautioned against applying inflexible, technically

48 See 82 Fed. Reg. at 3460 (“This approach is the most precise of the three approaches
considered by EPA. However, it is also the most resource intensive to implement. It requires gathering
detailed information about the site, including an assessment of the site conditions.”)
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prescriptive standards stating that “simple ‘one-size-fits-all’ solutions are impractical
because mining confronts too great an assortment of site-specific technical,
environmental, and social conditions” and urged that “each proposed mining operation
be evaluated on its own merits.” NAS Report at 5.

The NAS Report also contained specific recommendations to the federal land
management agencies on how their financial assurance requirements could be
strengthened. Since the NAS Report was published, the federal land management
agencies have acted to make their effective regulatory programs even stronger. For
example, BLM’s regulations now require financial guarantees for all mining and
exploration disturbances, no matter how small, before activities can proceed. Both
agencies require the financial guarantee to cover the full cost to reclaim the operation,
as if the agencies were to contract with a third-party to conduct reclamation. In addition,
the agencies can now require the establishment of a funding mechanism to ensure the
continuation of long-term treatment to achieve water quality standards and for other
long-term, post-closure care and maintenance requirements.

Due to these developments, federal land managers now hold a record amount in
financial assurance. BLM holds nearly $3 billion, a 71 percent increase over the past
five years. The Forest Service, which oversees far fewer HRM facilities holds an
additional $325 million. States have strengthened their financial assurance programs as
well. For example, South Dakota has made significant refinements to its reclamation
bond calculation program to ensure better precision in the amount of financial
assurance required. As another example, the State of Idaho amended its Surface
Mining Act in 2015 to increase the level of financial assurance. Major mining states also
hold significant amounts in financial assurance.*® Furthermore, the vast majority of
states now have the authority to require assurance for longer-term post-closure
activities. Additional details about various key mining states’ financial assurance
programs are included in the State Report in Appendix A to these comments.

The improvements in financial assurance requirements, combined with sustained
environmental compliance, will ensure that the public will not ultimately become
responsible for releases of hazardous substances or reclamation of HRM facilities. As
such, a separate and duplicative EPA program is simply unnecessary to protect the
taxpayers from these liabilities.

49 For example, Nevada holds $2.66 billion and New Mexico $692 million. See letter from David
Emme, Administrator, Nevada NDEP at 1 (Aug. 17, 2016). See also, presentation by Bill Brancard,
General Counsel of the New Mexico Energy, Minerals and Natural Resources Department to the
CERCLA § 108(b) Small Business Advocacy Review Panel.
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C. EPA Has Not Supported Its Claims that Bankruptcy Is an Actual
Indicator of Risk to the Fund or a Reason to Disallow Corporate
Guarantees

Much of the impetus for the rule is to protect the taxpayer from shouldering
CERCLA liabilities.?° In its RIA, EPA estimates that absent the rule, defaults on
CERCLA § 108(b) liabilities at mining facilities, including response costs, natural
resource damages, and health assessment costs, would cost the government or
taxpayer approximately $527 million. EPA’s assumptions about the risk of bankruptcy in
the HRM sector are fundamentally incorrect. First, EPA overstates the risk that HRM
facilities will file for bankruptcy.

EPA fails to make any showing that this risk is greater for HRM companies than
other industries. In fact, a key report that EPA relies upon in making its conclusions
about bankruptcy rates clearly indicates that bankruptcy rates are much higher for a
variety of other industries, noting that the manufacturing sector experienced seven
times the number of bankruptcies during the analyzed timeframe. Industrial Economics,
Inc., “Background Document for Financial Test Analyses,” at 6. And this same report
overstates the rate of bankruptcy for HRM facilities that would be subject to the
proposed rule.®! The report identifies 43 mining company bankruptcies between 1981
and 2010 but 20 of these companies were associated with sectors that are not included
in the HRM sector (as defined in the proposed rule), such as coal mining, oilfield drilling,
and petroleum ore processing. As explained in an analysis of EPA’s RIA %2 prepared by
OnPoint Analytics for Freeport-McMoRan (*OnPoint Analysis”), the differences in
market structure and industry characteristics make it inappropriate to compare risk of
bankruptcy across these sectors.

The OnPoint Analysis identifies other significant flaws with EPA’s examination of
bankruptcy risk including:

e EPA fails to consider how portfolio diversification across, and within, the
operating activities of HRM facilities reduces bankruptcy risk.

o EPA fails to look at key financial ratios related to leverage, profitability,
and stability for the HRM industry that demonstrate when compared to

50 See e.qg., 82 Fed. Reg. at 3394 (The primary effect of this proposed rule is to transfer the risk
associated with CERCLA liabilities from the taxpayer to the private sector) and at 3394 (if a company files
for bankruptcy and defaults on its financial responsibility obligations EPA assumed the taxpayers would
assume those obligations).

51 Many states’ experience with rate of default or bankruptcy confirm EPA’s overstatements of risk.
See e.g., comment letter submitted by Governor C. L. “Butch” Otter to EPA Administrator Gina McCarthy
at 2-3. (Aug. 17, 2016) ("No hardrock mine approved since 1986 for which financial assurances were
posted has defaulted on the financial assurance such that the mine was not closed and reclaimed in
accordance with (1) the reclamation/closure plan approved by the relevant federal and/or State agencies;
and (2) the financial assurances retained by the agencies”).

52 This report is covered in more detail in Section V.
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other industries, the HRM exhibits better financial ratios that are indicative
of financial stability.

Furthermore, EPA significantly exaggerates the risk to the Fund by ignoring three
key facts: (1) even in documented cases of bankruptcy, EPA has frequently obtained
substantial recoveries and hence, the "gross cost” is not the "net cost’ to the
government; (2) many bankruptcies end as reorganizations with the entity continuing to
operate during the proceeding and emerge from bankruptcy after recapitalization or sale
to another entity as a financially viable company with its pre-filing financial assurance
obligations unchanged;*® and (3) the bankruptcy of one potentially responsible party
(PRP) does not necessarily mean that the government will be responsible for all
remediation at the site since most, if not virtually all, CERCLA mining cases have
multiple PRPs subject to government claims of joint and several liability. As evidenced
by EPA’s “Recovering Costs from Parties in Bankruptcy” webpage, the agency uses its
‘enforcement authority to ensure that responsible parties, and not taxpayers, pay for the
cleanup of hazardous waste.” Through this effort, EPA has “pursued some sizable
claims and achieved excellent recoveries through settlement of bankruptcy.” /d. Thus,
EPA’s assumption in the economic analyses that the agency would recover none of
what is required to fund cleanup and restoration is patently incorrect.

Nor is EPA able to demonstrate a link between bankruptcy and frequency or
severity of releases. As acknowledged by EPA, the findings that operator bankruptcy
and abandonment are associated with releases “reflect anecdotal evidence of the
contributing factors to releases. In a literature review, no systematic reviews studied
operator financial health in the hardrock mining sector and the creation of
CERCLA liabilities.” U.S. EPA, “Comprehensive Report: An Overview of Practices at
Hardrock Mining and Mineral Processing Facilities and Related Releases of CERCLA
Hazardous Substances,” at 8, fn. 17 (Nov. 30, 2016).

EPA nevertheless uses its bankruptcy narrative to bolster its position on use of a
financial test or corporate guarantee. The proposal states that

[tlhe Agency remains extremely concerned regarding the boom and bust
nature inherent to the hardrock mining industry and recent volatility in
commodity prices and global markets. History suggests that the increased
risk of default for these companies makes this sector particularly
problematic from the perspective of allowing them to self-insure through a
financial test. Finally, many hardrock mining facilities require long-term care,
such as long-term water treatment of acid mine drainage. Allowing owners
or operators to self-insure where such Jlong-term liabilities are

53 Even operators that are in bankruptcy may resolve their financial obligations to debtors while
maintaining environmental compliance. For example, one of the major mines involved in the Pegasus
Bankruptcy, the Florida Canyon Mine in Nevada, was purchased from the bankruptcy estate and has
continued to operate without any taxpayer dollars to address environmental issues. Hycroft Mining Corp.
in Nevada emerged from Chapter 11 bankruptcy in October 2015. Environmental responsibilities and
performance were unaffected by the bankruptcy.

54 Web page available at hitps./www .epa.gov/enforcement/recovering-cosis-parties-bankrupicy.
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anticipated may be ill-advised given that some sites require treatment into
perpetuity.

82 Fed. Reg. at 3432 (emphasis added).

As discussed above, EPA’s concerns about widespread defaults by the HRM
industry are unfounded.>® Regardless, EPA is not free to ignore the CERCLA § 108(b)
mandate that “financial responsibility may be established by any one, or any
combination, of the following: insurance, guarantee, surety bond, letter of credit, or
qualification as a self-insurer.” 42 U.S.C. § 9608(b)(2). The plain language of the statute
therefore requires EPA to allow a corporate guarantee and financial test option.
However, the announced preferred option in the rule, Option 1, would completely
prohibit any means of self-bonding by anyone. EPA’s secondary option, Option 2,
similarly fails to meet the statutory obligation. While Option 2 does include a financial
test, its stringency will make it unavailable even to financially strong companies and that
stringency is not justified by the administrative record.

Given the numerous fatal deficiencies with this rulemaking, NMA believes the
only defensible outcome is for the agency to conclude that the imposition of additional
financial responsibility requirements is not necessary given the “degree and duration of
risk” presented by the HRM industry. As such, NMA is not providing specific
recommendations on how an appropriate financial test could be structured.*® However,
to preserve any legal arguments in the event the rule is finalized, NMA raises some
significant concerns with the proposed approach.

First, the approach to the financial test contradicts EPA’s use of a financial test
under RCRA and for companies with existing CERCLA response obligations. Under
these other programs, EPA has established reasonable financial tests to satisfy cleanup
obligations. For example, EPA allows the use of a financial test to satisfy RCRA
financial responsibility requirements for closure and post-closure costs® and to satisfy
CERCLA cleanup obligations embodied in settlement agreements and CERCLA § 106
administrative orders. It is mystifying that EPA refuses to do so in the context of
CERCLA § 108(b) obligations, especially since the agency explicitly acknowledges that

55 In fact, the duplicative nature of the regulation could potentially lead to unintended
counterproductive environmental and economic consequences as hardrock mining companies are
potentially induced into bankruptcy by the costs of the regulation. See, OnPoint Analysis at 41.

56 NMA notes, however, that the agency should allow the ability to self-insure up to 100 percent of
the obligation for companies that can meet any of the following: (1) have an investment grade (BBB- or
better) credit rating; (2) satisfy the Nevada financial assurance test; or (3) have sufficient net worth and

total assets.

57 See 40 C.F.R. § 264.143(f) (“Financial test and corporate guarantee for closure™); 40 CF.R. §
65.143(e) (same); See also 70 Fed. Reg. 53419, 53439 (Sept. 8, 2005) (explaining the Agency’s

reasoning for retaining the RCRA financial test in response to comments suggesting that it be
abandoned).
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there have not been “widespread” problems with self-bonding under those other
programs.>8

Second, the proposed rule indicates only audited financial statements prepared
in accordance with the U.S. Generally Accepted Accounting Principles (“U.S. GAAP”)
will be recognized for purposes of the financial test.5® NMA believes the use of
International Financial Reporting Standards (IFRS) prepared financial statements
should also be allowed. EPA’s rationale for disallowing use of IFRS-audited statements
for the purpose of supporting financial test or parent guarantee financial assurance is
based on incorrect assumptions.® Any disparities between U.S. GAAP and IFRS
statements are already addressed by the adjustment employed in the Standard &
Poor’'s (S&P) financial rating evaluation process. S&P adjusts an entity’s financial data
prepared under U.S. GAAP or IFRS to S&P’s view of the entity’s underlying financial
stability. The credit ratings set by S&P (e.g., A- or BBB) would have considered any
accounting differences between U.S. GAAP and IFRS. S&P credit ratings, therefore, do
not make any distinction between U.S. GAAP and IFRS financial statements.

D. EPA’s Alleged Evidence of Releases from Current Mining Operations
is Unsubstantiated and Does Not Justify EPA’s Risk Determination

It is through the lens of steadfastly ignoring the risk-reducing nature of the federal
and state programs that EPA mistakenly concludes that today’s HRM industry is “high
risk” and merits creation of a CERCLA § 108(b) program. To justify its conclusion, EPA
prepared a series of reports (collectively referred to as the “2016 Reports”) that the
agency contends provide the evidence showing there is continuing risk posed by
currently permitted and operating HRM facilities:

o U.S. EPA, “Office of Resource Conservation and Recovery, Memorandum to the
Record: Releases from Hardrock Mining Facilities” (Nov. 22, 2016) (“Releases
Report”).

e U.S. EPA, “Comprehensive Report: An Overview of Practices at Hardrock Mining
and Mineral Processing Facilities and Related Releases of CERCLA Hazardous
Substances” (Nov. 30, 2016) (“Practices Report”).

e U.S. EPA, “Evidence of CERCLA Hazardous Substances and Potential
Exposures at CERCLA § 108(b) Mining and Mineral Processing Sites” (Sept.
2016) (“Evidence Report”).

58 See 82 Fed. Reg. at 3432.
59 See id. at 3,437-38, 3,492-93.
60 See 82 Fed. Reg. at 3,438 (“[T]o accept both IFRS and GAAP financial statements in support of

the financial test would yield a potentially disproportionate playing field wherein some companies using
IFRS may pass the test where they might otherwise fail under GAAP, and vice versa.”).
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Only by bundling these reports, each of which is significantly flawed, can EPA
create the illusion that today’s HRM activities are not only as risky, but perhaps even
riskier than historical and largely unregulated HRM activities. But this house of cards
cannot withstand scrutiny. When these reports are carefully examined, they reveal how
profoundly EPA has misinterpreted or misunderstood its own data. EPA concludes that
the “risk” of releases triggering response costs remains high and therefore CERCLA
108(b) financial assurance requirements are necessary. These reports, however,
support the opposite conclusion: if “releases” of hazardous substances at mine sites do
occur, current regulatory programs ensure those releases are identified by monitoring,
reported to regulatory authorities and corrected by the operator under the supervision of
federal and/or state regulators without risk of environmental injury or response costs. As
such, these actions are the hallmarks of effective regulatory programs rather than any
evidence of risk. While the 2016 Reports purport to demonstrate hundreds of “releases”
occurred over the past decade, there is no evidence that the current federal and state
regulatory programs are not adequate to identify and respond to these releases. Nor do
the reports provide evidence that response costs funded by taxpayer dollars would have
been or will be required to address any of these “releases.”

Each of the reports is addressed below. NMA notes there are general criticisms
that apply to each report. Additionally, Appendix C is NMA'’s “Analysis of Facilities EPA
Alleges Demonstrate HRM Facilities Present Continuing Risk,” which provides an
extensive critique of EPA’s characterization of the 72 specific HRM facilities mentioned
in the three reports and the preamble to the proposed rule. This appendix corrects
EPA’s mischaracterizations and/or omissions of key facts for the HRM industry that EPA
stubbornly and mistakenly relies upon to reach its conclusions about the continuing
risks posed by HRM facilities.

1. Focus on Wrong Timeframe

While not stated explicitly in the preamble to the proposed rule, EPA appears to
have adopted a firm year, 1980, as the year marking the changeover from
historical/legacy mining to modern mining. While 1980, the year CERCLA was enacted,
may seem like a practical choice, it is arbitrary and ignores the evolution of other
environmental laws and mining regulations and practices over time (see discussion
above in Section 11.B), especially as many federal and state environmental regulatory
schemes applicable to mining were in their infancy in 1980.5' Due to this faulty
assumption, EPA nonsensically equates the risks from HRM facilities that were in
operation in 1980 (regardless of when they were built or how long they operated pre-
1980) to the risks from currently permitted and operating HRM facilities.

EPA’s inappropriate conflation of 1980 sites with currently permitted and
operating facilities is evidenced by the 2016 Reports that the agency published to

61 For example, BLM’s surface management regulations, 43 C.F.R. Subpart 3809, which have been
the primary regulatory framework for HRM on federal lands, were proposed in 1980 and became effective
in January 1981.
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support the proposed rule. For example, the Releases Report addresses sites that were
‘recently or currently operating” as illustrated by a chart of HRM facilities with operations
from 1980-present. The Practices Report also segregates pre-and post-1980
releases.®283 The Evidence Report most explicitly indicates EPA’s decision to conflate
the risks from all post-1980 HRM operations, noting that “sites that operated after
7980 represent current mining and processing operations and practices.” Evidence
Report at ES-1 (emphasis added). EPA admits that “the focus on post-1980 is to
strengthen the relevance of the data to . . . current sites because sites operating after
1980 would be more likely to use techniques similar to those in use today, compared
with pre-1980 sites.”®* & |d. (emphasis added).

Even more troubling than equating 1980 sites with currently permitted and
operating HRM facilities, EPA relies heavily on historical (pre-1980) and largely
unregulated mines throughout the development of the rule. For example, in developing
its formula, EPA conducted analysis of historical response costs at HRM sites on the
NPL and non-NPL CERCLA sites and then used this information to help further identify
the magnitude of continuing risks from HRM facilities potentially subject to the rule. As
an example, EPA relies on NPL data to inform the formula’s water treatment response
costs for operating facilities instead of properly acknowledging that many permitted and
operating facilities will not require water treatment.®® By not focusing on the much lower

62 “Many facilities within the non-operating and currently operating sample have been active for a
century or longer. When a post 1980 release occurred at these facilities it was difficult to determine if the
equipment or practice responsible for the release was newly constructed or part of the site’s past
operations.” Practices Report at 5.

63 “Federal and state authorities, including EPA, [BLLM] and states, promulgated environmental
regulations applicable to hardrock mining and primary processing operations throughout the 1970s,
1980s and 1990s. During this period, incremental requirements and applicability of standards continued
to bring hardrock mining and mineral processing operations into the period of contemporary mining.”
Practices Report at 6.

64 “Post-1980 sites more likely to represent sites where practices resulting in contamination are
confirmed, are expected to be similar to current-day practices where risks have been characterized.”
Evidence Report at 3.

85 NMA does not support the establishment of any firm date to demarcate historical and modern
mining as doing so cannot substitute for assessing the actual risks posed by currently permitted and
operating HRM facilities. NMA notes, however, that EPA has in the past determined 1990 is the more
appropriate date. See Phase 1 Preliminary Analysis Report, available in the docket EPA established for
the HRM Priority Notice (EPA-HQ-SFUND-2009-0265-0019), at ES-2 (EPA eliminated sites from
consideration that were “proposed to the NPL strictly as a result of ‘legacy’ contamination, i.e., sometimes
the results of decades, even centuries of practices that were not subject to modern waste management
regulations . . . Most of the sites listed prior to 1990 would tend to be on the NPL due to poor waste
management practices that occurred before the full implementation of modern state and federal
environmental waste management laws.”).

66 “One of the highest-dollar response categories, water treatment, also presented one of the

smallest cost sample sizes with only 15 facilities represented. As a result, EPA supplemented the closure
plan cost data on water treatment costs with data from the three CERCLA sites contained in EPA’s
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potential risks from currently permitted and operating HRM facilities, EPA grossly
distorts the risk profile of today’s HRM industry and proposes a financial responsibility
obligation that is completely out of touch with the reality of current conditions.

2. Lack of Peer Review

Individually and as a group, each of the 2016 Reports meet the criteria that
require peer review outlined in the Office of Management and Budget's (“OMB”) 2004
Bulletin M05-3 “Final Information Quality Bulletin for Peer Review.” U.S. OMB, Final
Information Quality Bulletin for Peer Review, M05-3 (Dec. 16, 2004) (“Peer Review
Bulletin”). However, they have not been subject to adequate peer review and
consequently are insufficiently reliable to support EPA’s continuing risk determination.
Specifically, the Bulletin requires all agencies to conduct peer review of influential
scientific information before it is disseminated by the federal government. The Bulletin
defines the term “scientific information” as:

.... factual inputs, data, models, analyses, technical information, or scientific
assessments related to such disciplines as the behavioral and social
sciences, public health and medical sciences, life and earth sciences,
engineering, or physical sciences.

Id. at 10-11. To determine which scientific information is “influential,” the Bulletin
refers to OMB’s guidance implementing the Information Quality Act. Based on
this law, OMB defined “influential information” as:

‘Influential’”, when used in the phrase “influential scientific, financial, or
statistical information”, means that the agency can reasonably determine
that dissemination of the information will have or does have a clear and
substantial impact on important public policies or important private sector
decisions.

U.S. OMB, Guidelines for Ensuring and Maximizing the Quality, Objectivity, Utility, and
Integrity of Information Disseminated by Federal Agencies, 67 Fed. Reg. 8452, 8460
(Feb. 22, 2002). One of the examples of “influential” in the OMB Bulletin is an agency’s
assessment of risk that influences state, local, and international action.

The 2004 Bulletin also created the term “highly influential” if the agency or the
OMB Office of Information and Regulatory Affairs (“OIRA”) Administrator determines
that the dissemination could have a potential impact of more than $500 million in any
one year on either the public or private sector or that the dissemination is novel,
controversial, or precedent-setting, or has significant interagency interest. Peer Review
Bulletin at 23. The Bulletin requires all agencies to have certain minimum peer review
standards for “highly influential scientific information.” These minimum standards

CERCLA site data set, for which water treatment cost data were readily available, and could be
disaggregated from the sites’ full costs.” 82 Fed. Reg. at 3463.
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include that agencies provide the public the written charge to the peer reviewers, the
peer reviewers’ names, the peer reviewers’ reports and findings, and the agency’s
response to the peer reviewers’ findings. Agencies must also form a peer review
process with the necessary expertise and with best practices to avoid potential conflicts
of interest.

The Bulletin contains some exemptions, deferrals, and waivers but does not
automatically permit an agency to waive the peer review requirements due to a judicial
deadline for a rulemaking. Specifically, the Bulletin states: “Deadlines found in consent
decrees agreed to by agencies after the Bulletin is issued will not ordinarily warrant
waiver of the Bulletin’s requirements because those deadlines should be negotiated to
permit time for all required procedures, including peer review.” /d. at. 32.

EPA’s description of how it complies with the Bulletin is contained in its peer
review handbook. U.S. EPA, Peer Review Handbook 4™ Edition (EPA/100/B-15/001)
(October 2015). The 2015 edition includes OMB’s definitions for “highly influential
scientific information” and incorporates the OMB Bulletin requirements into EPA’s
overall peer review process. As such, EPA is obligated to fulfill the OMB peer review
bulletin requirements for “highly influential scientific information.”

EPA failed to follow these requirements for the 2016 Reports despite the fact
these reports are “highly influential” under the OMB criteria. First, the reports meet the
criteria that “the dissemination is novel, controversial, or precedent-setting, or has
significant interagency interest.” Namely, the SBA’s Jan. 2017 letter demonstrates
substantial interagency interest. The primary point of the SBA letter is that EPA should
withdraw its proposal as “there is no statutory need for this regulation, nor are there any
significant environmental benefits demonstrated by EPA.” SBA Letter at 3. In its letter,
SBA references the preamble discussion and 2016 Reports that EPA is relying upon to
support the need for the CERCLA § 108(b) rule. Specifically, SBA questions the findings
of the Releases Report, pointing out that EPA:

simply describes evidence of recent releases, while not addressing the fact
that the responses to these releases are potentially being handled
effectively under the existing regulations. If other federal and state programs
adequately handle these releases, this would undermine, rather than
support the foundation for this proposal.

SBA Comment Letter at 7. The U.S. Forest Service and BLM are other federal agencies
that have expressed significant interest and concern regarding the proposal. During the
federalism consultation, several states also expressed this same concern. The agencies
have worked diligently since the 2009 Priority Notice to educate EPA about the
comprehensiveness and strength of their respective programs to reduce the “degree
and duration of risk” posed by HRM facilities. Both agencies provided extensive

45

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087255-00045



overviews of their environmental regulatory programs and how they calculate financial
assurance for the HRM industry.%”

Additionally, the 2016 Reports are “highly influential under the criteria that the
dissemination could have a potential impact of more than $500 million in any one year
on either the public or private sector.” While EPA estimates that the annual cost to
industry for the rule is $174 million, EPA’s estimate is extremely conservative and
wrong. According to Freeport-McMoRan Inc.’s preliminary analysis, its company alone
could add more net financial responsibility than EPA projected for the entire mining
industry ($4-7 billion) if the rule is finalized as proposed.® In addition, the
aforementioned OnPoint Analysis of the EPA RIA reveals significant flaws in the RIA
that demonstrate the agency significantly underestimated the costs of the rule.®®

3. Lack of Data on Funding of Any Needed Response Costs

Each of the 2016 Reports refers to alleged releases from currently operating
HRM facilities to support the agency’s overarching conclusion on continuing risk.
Missing from each, however, is complete information about whether taxpayer dollars
were required to conduct any necessary response or remediation. As such, these
reports fail to accurately assess whether such releases pose a risk to the Superfund
itself. At many of the facilities described in these 2016 Reports, the HRM facility
operator paid for and/or conducted any needed remediation for the discussed releases.
Importantly, most of these activities were achieved without any need for enforcement
action by any regulatory agency as the operators frequently self-identified the problems
from project monitoring data, notified any necessary authorities as required under
federal and state laws and voluntarily engaged in cleanup activities. Ironically, it is the
ever-evolving state and federal regulatory programs that EPA has disregarded
throughout this rulemaking that creates the setting, including the project monitoring
requirements, that allows operators to identify any environmental concerns early and
obligates them to address such problems quickly and effectively.

4. EPA’s Releases Report

The stated intent of the Releases Report is "to substantiate the ongoing
existence of environmental risk from releases to the environment from hardrock mining
in spite of improved regulation of and practices instituted by the hardrock mining and
mineral processing industry." Releases Report at 2 (emphasis added). In the attempt to
make this connection, the report included sites that allegedly were “recently or currently
operating” and that allegedly “had no previous significant legacy mining issues.” 82 Fed.

67 Most recently, both agencies gave lengthy presentation about their programs at the June 2016
Small Business Advocacy Review Panel meeting. EPA representatives were present at this meeting.

68 Comment Submitted by William E. Cobb, Vice President, Environmental Services, Freeport-
McMoRan Inc. to EPA Administrator Scott Pruitt at 3 (May 5, 2017).

69 See section IV of these comments for discussion of OnPoint Analysis’ conclusion that the true
cost of the proposed rule could be as high as $39.4 billion on a net present value basis.
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Reg. at 3471. EPA places huge weight on a flimsy report with a page length (26) that is
shorter than the number of HRM facilities it examines (27).

The Releases Report summary indicates that the agency evaluated three types
of incidents and response actions from HRM facilities: CERCLA actions, CERCLA-like
actions, and potential CERCLA actions.’® EPA’s terminology regarding the types of
actions evaluated is very misleading, especially the use of the term “CERCLA-like.”
Specifically, the report identifies “a number of other mine sites have resulted in releases
to the environment that were subsequently mitigated using CERCLA-like actions under
state and/or federal statutory authority.” Releases Report at 9. NMA objects to the
characterization of responses to the alleged releases at these sites as “CERCLA-like.”
For the vast majority of the facilities EPA characterizes as CERCLA-like, the releases
were identified by the operator and reported to the appropriate regulatory authority
under state environmental regulatory programs. Ultimately, most of these releases were
addressed by the operator under the supervision of applicable state and federal mine
regulators without the invocation of CERCLA authority or the expenditure of any public
funds. The designation this entire group of releases as “CERCLA-like” has no basis in
law, regulation, or guidance. In fact, rather than supporting EPA’s continuing risk
conclusion, the CERCLA-like narrative of the Releases Report demonstrates that
existing regulatory programs are effective, that risk of injury or response action is low,
and that no duplicative financial assurance is necessary.

While EPA contends that for each included HRM facility, it attempted to identify:
(1) the source of the release; (2) the proposed or implemented clean up actions; and (3)
to the extent available, the approximate cost of cleanup, financial assurance amounts
and underlying cause of the release, in fact, the site narratives are almost uniformly
incomplete, and they therefore mislead the reader about risks from currently permitted
and operating HRM facilities. Far from documenting or clarifying the risk of hazardous
substance releases from HRM facilities, the Releases Report does the opposite: it
obscures the kinds of releases that occur, how and why operators respond, and who
pays for the response. For example, very little information about financial assurance is
provided and there is wide variation in the site descriptions especially between those
related to CERCLA actions and those associated with CERCLA-like actions. The former
are in a more detailed narrative format while the latter often are simply excerpts of site
permits taken out of context.

Other major flaws that damn EPA’s reliance on the Releases Report as a basis
for its continuing risk determination include limited sample size and selection bias, lack
of peer review, and inclusion of sites with legacy mining issues. First, the data set of
facilities reviewed is extremely limited. The report only includes 27 HRM facilities, which
from a statistical standpoint is hardly a sufficient sample to substantiate the proposition

70 While the report references a third category — potential CERCLA actions — there is no such
section of the report. A draft version originally included in the docket included at least the preliminary
outline of this section, which the final did not contain. Apparently, EPA decided not to include it, perhaps
because the agency could not identify any sites that fit within such a nebulous category.
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that current mining regulations and practices do not reduce environmental risks of
releases. Second, EPA does not explain how or why these facilities were selected for
inclusion in this analysis or how they are representative of current operations. This
selection bias is not limited to the Releases Report but is a troubling trend in many of
EPA’s “supporting” documents, including the selection of the 63 sites relied upon to
develop response costs for the financial responsibility formula. Because “an analysis is
only as good as the data on which it rests,” EPA’s cherry picking of sites and failure to
consider that not all historic facilities warranted CERCLA response or dollars instills a
bias in this rulemaking.”' EPA’s selection bias further exaggerates the risk of releases
and threatened releases requiring CERCLA response.’?

Third, as EPA acknowledges, the peer review of the document was minimal and
included those who generated the report such as internal EPA staff and EPA Contractor
James Kuipers. As such, the peer review fails to meet the aforementioned peer review
obligations imposed by the OMB bulletin for “influential” or “highly influential” “scientific
information,” including the requirements to provide the public the written charge to the
peer reviewers, the peer reviewers’ names, the peer reviewers’ reports and findings,
and the agency’s response to the peer reviewers'’ findings.

Further, while EPA contends the Releases Report only includes recently or
currently operating mines and mineral processing facilities that had no previous
significant legacy mining issues, such claims are patently untrue. At least 12 of the sites
in the Releases Report data set are associated with significant historical and largely
unregulated HRM activities and therefore, cannot be used to support conclusions about
the risks associated with currently permitted and operating HRM facilities. As previously
demonstrated in Figure 1 of these comments, the vast majority of HRM sites on the NPL
began operations before the advent of any environmental regulations and there is only a
single HRM facility included on the list that commenced operations post-1990.

The Releases Report’s overarching flaw is the excessive focus on demonstrating
that releases occurred without evaluating whether such releases actually posed risk of
harm to the environment and whether the release was fully addressed by the operator,
posing no risk whatsoever to the Fund. As such, EPA’s simplistic methodology is
divorced from the concept of “risk” under CERCLA § 108(b) and inconsistent with the
Agency'’s risk assessment process under CERCLA and RCRA programs. Simply put,

m Michael J. Saks, et al., Ann Reference Manual on Sci Evid. 83 (2d ed.) at 7 - 17 (discussing study
design and the dangers of selection bias). See also, In re Countrywide Financial Corp. Mortgage-Backed
Securities Litigation, 984 F.Supp.2d 1021, 1039-1041, (C.D. Cal. 2013) (finding a report inadmissible
because selection bias rendered the data unreliable).

72 In 2012 EPA presented a strategy for evaluating 464 lead smelter sites as part of a national site
assessment program under CERCLA. See EPA Strategy for Addressing 464 Lead Smelter Sites (Aug.
30, 2012), available af hitp.//semspub.epa.govisrc/document/HQ/176082. At the time of this white paper,
EPA had concluded that of the 350 sites screened, only 132 were considered for preliminary
assessments and of those, only 6 were eligible for the NPL. This document demonstrates the fallacy in
EPA’s assumption that 100 percent of currently operating and permitted mines are likely to result in NPL
listing and eligibility for the Superfund.
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the Releases Report overstates the risk of release, the potential severity of any release,
and the risk that the release exceeds the ability to remediate without the use of taxpayer
funds. Moreover, its stated objective is an admission that EPA’s rulemaking efforts are
results-driven and, therefore, by definition, biased, arbitrary and capricious.

5. EPA’s Practices Report

The stated intent of the Practices Report is to evaluate the validity of public
comments received in response to the Priority Notice that EPA’s rule is not necessary
“in light of existing environmental regulatory programs at both the state and federal
levels, and considering the risk of future releases of hazardous substances from current
mining operations.” Practices Report at 1. Further, EPA relies heavily on the Practices
Report to conclude that “the results of this relatively recent effort to further document the
state of current mining practices substantiates the findings from the other documents
described herein and further reinforces the Agency’s belief that currently operating
hardrock mining and mineral processing facilities subject to this proposal continue to
present risks of release of hazardous substances.” 82 Fed. Reg. at 3475.

It is mystifying how this document can be used to support EPA’s risk conclusions
when the document contains the following disclaimers, “[t]his document does not
endeavor to develop a formal risk assessment of the non-operating and currently
operating sites and facilities,” Practices Report at 4 (emphasis in the original), and “[t]his
review did not attempt to characterize the environmental or human health risks
associated with specific releases. No comparison of magnitude and severity was drawn
between releases at non-operating sites and currently operating facilities.” /d. at 5.
Despite these disclaimers, once again, EPA conflates and equates releases with risk
and wrongly asserts that the mere occurrence of a release means harm will result and
taxpayers will foot the bill. And once again, EPA completely ignores the risk-reducing
nature of today’s regulatory programs or how they apply to each of the practices
summarized in the report.

In a surprising turn, this document is one of the rare instances when the agency
tepidly admits there are difficulties in looking to the past to determine risks from today’s
HRM industry. EPA acknowledges that:

[M]any sites and facilities within the non-operating and currently operating
samples have been active for a century or longer. When a post-1980
release occurred at these facilities, it was difficult to determine if the
equipment or practice responsible for the release was newly constructed or
part of the site’s past operations.

Id. This single statement is sufficient to materially undercut the Practices Report and its
conclusion that today’s mining practices continue to pose a risk as “all of the practices
either resulted in releases or contributed to increasing the volume or environmental
harm of a release, or both.” Id. at 9. Combine this statement with the following
admission from EPA and it becomes evident that the Practices Report cannot be relied
upon to make any conclusions about ongoing risks from HRM facilities:
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[Slystematic and comprehensive information about facility characteristics,
waste management, releases, and regulatory oversight was not available
for either non-operating sites or currently operating facilities. Thus, this
profile is based on information that may be incomplete or anecdotal.

Id. at 4-5.

Another major flaw in the Practices Report is the overly simplistic description of
HRM practices and the unsupportable premise that because legacy sites have HRM
components like waste rock and tailings storage facilities or used flotation or cyanide
processing reagents that the problems at these pre-regulation sites will be replicated at
current mines that have similar components. There is no factual basis for EPA’s
assertions about the likelihood that those practices will result in releases at currently
regulated HRM facilities. The description of mining practices reads as if drafted by a
layperson without the requisite expertise, resulting in overly simplistic descriptions and
not very precise or meaningful descriptions of mining practices.”® The document shows
no understanding by EPA of the impacts of technological advances in HRM practices on
risks posed by the HRM industry.

NMA solicited the expert assistance of SME to critique the Practices Report’s
description of practices and to provide an accurate assessment of how technology can
reduce risks.”* The SME Analysis, “Review of Environmental Protection Agency
Reports,” is included as Appendix D to these comments. The analysis’ primary focus is
the technical validity of statements by the EPA about practices and technologies
employed in mining, and the degree and duration of risk associated with the use of
those practices and technologies. Specifically, SME methodically reviews the agency’s
description of the following: non-entry solution mining and ion exchange processing;
physical processing and gravity and magnetic separation; flotation processing;
cyanidation; acid leach, solvent extraction and electrowinning; pyrometallurgical
processes; Bayer process; mine influenced water; waste rock piles; tailings
management; and mining process leaks and spills. Overall, the SME Analysis
concludes that EPA’s findings are overly simplistic and ignore the weight of scientific
evidence demonstrating the evolution and improvement of mining practices and mineral
and ore processing technologies since the enactment of CERCLA more than thirty

73 While in a different context, NMA agrees with views expressed by Reviewer 4 that EPA’s
analyses would “benefit from closely interacting with industry professionals. While | have not been privy to
the generation of the Formula or report, the little bit of close data inspection that | have done gives me the
impression that there is a stark lack of understanding of the workings of the industry that the EPA is
tasked with regulating.” “Response to Peer Review Comments: CERCLA 108(b) Financial Responsibility
Formula for Hardrock Mining Facilities Background Document” at 6-16. (Dec. 2016).

7 SME is a professional society whose more than 15,000 members represent all professionals
serving the mining industry in more than 100 countries. SME members include engineers, geologists,
metallurgists, educators, students and researchers. SME advances the worldwide mining and
underground construction community through information exchange, education and professional
development. A panel of experts within SME prepared its analysis.
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years ago. SME’s Analysis corrects EPA’s omissions and mischaracterizations in the
descriptions of these practices and technologies, and thereby provides evidence that
the improvements in today’s HRM practices and technologies greatly reduce both the
degree and duration of risk of release of hazardous substances. In addition, SME
responds to EPA’s unreasonable use of a 25-year old paper, “Mining Sites on
Superfund’'s National Priorities List — Past and Current Mining Practices,” which the
proposed rule indicates is one of the underpinnings of the Practices Report. 82 Fed.
Reg. 3472, fn. 194.

Notably, the conclusions EPA draws from the Practices Report that today’s HRM
practices do not significantly differ from historic practices contradicts previous EPA
analyses. For example, EPA’s “Report to Congress: Wastes from the Extraction and
Beneficiation of Metallic Ores, Phosphate Rock, Asbestos, Overburden from Uranium
Mining, and Oil Shale,” contains several statements about the differences in practices
over time. (EPA/530-SW-85-033) (Dec. 1985). The Report to Congress analyzes
various HRM damage cases and CERCLA sites and concludes that “many of the waste
disposal practices that have resulted in major incidents of environmental contamination
at abandoned mine sites are no longer used (i.e., the dumping of tailings into streams or
onto uncontained piles).” Id at 4-64.7

6. EPA’s Evidence Report

The stated intent of the Evidence Report is to compare case study historical sites
with 2009 current sites in order "to describe the extent to which those same practices,
contamination patterns, releases and exposures might occur at current and future sites.”
Evidence Report at ES-1. Of the three 2016 reports, the Evidence Report is the most
reliant on circumstantial evidence to conclude that currently permitted and operating
HRM facilities are similar enough to sites where CERCLA response actions were
required in the past to conclude they continue to pose a risk of CERCLA release. For
example, EPA merely looked at four data points, none of which provide any direct
evidence for the agency’s continuing risk conclusion:

® Whether mining and mineral processing practices at the historical sites
continue to be used at the 2009 current sites;

® Whether there are similarities between priority constituents of concern
(*COCs”) reported at historical sites and the CERCLA hazardous
substances reported in TRI and National Pollutant Discharge Elimination
System (“NPDES”) permit reporting from 2009 current sites;

o Whether human and ecological receptors at historical sites have parallel
potential receptors at 2009 current sites; and

& Further, the report states “It is not clear, from the analysis of damage cases and Superfund sites,
whether or not current waste management practices can prevent damage from seepage or sudden
releases but it is clear that some of the problems at abandoned or Superfund sites are attributable to
waste disposal practices not currently used by the mining industry.” /d. at ES- 18
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® Whether environmental settings and exposure pathways at historical sites
have corresponding environmental settings and potential exposure
pathways at 2009 current sites.

This is a list of the wrong questions; they have nothing to do with CERCLA’s
statutory charge. The correct question is whether the “degree and duration of risk”
presented by currently operating and permitted HRM facilities merits development of a
CERCLA § 108(b) program. EPA’s analysis is irrelevant to the correct question.
Furthermore, the data uncertainties and the flaws in the methodology and assumptions
that underlie the Evidence Report are so numerous and significant that the report’s
conclusions should be rejected.

The discussion above regarding the Practices Report, as well as the associated
SME Analysis, addresses the flaws with EPA’s reliance on perceived parallels in
practices to draw conclusions about continuing risk and is equally applicable here.
Contrary to EPA’s conclusions and persistent reliance on dated material,"® advances in
practices and techniques have occurred over time, and these advances reduce the
‘degree and duration of risk” from HRM facilities.

Regarding COCs, the fact that similarities exist between historic COCs and
TRI/NPDES hazardous substances does not answer the question of whether such
constituents pose a risk at currently permitted and operating HRM facilities. Since most
hazardous substances associated with mining occur naturally in ore, it is obvious that
the COCs at legacy and currently operating properties will be similar. That fact alone
illustrates the flaw in EPA’s reliance on this question as probative.

As explained in greater detail in Section II.D.1.LE.7, TRI data are an inappropriate
surrogate for risk as TRI data are strictly a volume-based reporting requirement, not an
assessment of risk to human health or the environment. Thus, that fact that 24 percent
of the 2009 current sites reported TRI on-site releases says nothing about whether such
releases pose the type of risks EPA is supposed to be focused on. As EPA
acknowledges elsewhere, there is no direct correlation between such releases and risk.
Equally unavailing is EPA’s use of CWA NPDES Discharge Monitoring Reports (DMRs)
related to point source discharges to surface water bodies. Similar to TRI data, DMRs
are merely reports of releases to surface water, without any accompanying assessment
of risk.

The overly simplistic question about whether there are parallels between
receptors at historic and currently permitted and operating sites seems particularly
absurd as there are a limited number of human and ecological receptors to evaluate in
the first instance. A similar evaluation would take place regardless of the type of
industrial activity involved. For example, all sites being scored pursuant to the CERCLA

76 Similar to the Practices Report, EPA again uses dated information about historic practices to
draw inferences about current practices: See U.S. EPA, Identification and Description of Mineral
Processing Sectors and Waste Streams (Dec. 1995).
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Hazard Ranking System (“HRS”), are evaluated for four pathways: ground water
migration (drinking water); surface water migration (drinking water, human food chain,
sensitive environments); soil exposure (resident population, nearby population, sensitive
environments); and air migration (population, sensitive environments). U.S. EPA,
“‘Introduction to the Hazardous Ranking System,” available at
https://www_epa.gov/superfund/introduction-hazard-ranking-system-hrs. As such,
similarities in receptors cannot be an accurate indicator of likelihood of risk of release or
severity of release.

To the extent EPA was attempting to draw more substantive comparisons
between historic and currently permitted and operating sites regarding environmental
settings and exposure pathways, the agency lacked the data to be able to do so. EPA
acknowledges that "human health and ecological risk assessments are site-specific and
highly variable,” Practices Report at ES-5, and notes significant uncertainties in the data
and geographic information systems used to estimate the proximity of human and
ecological receptors to current sites including: the exact location of current mines; use
of census data to estimate residence locations; and dated nature of the census data
from 2000. Significantly, EPA noted:

Although substantial amounts of data are available on many of the factors
influencing human and ecological exposures, direct evidence of exposures
of either human or ecological receptors to CERCLA hazardous
substances, with corresponding evidence of adverse effects, is available
for only a few 2009 current sites. This data gap constitutes the largest
source of uncertainty in the overall comparisons to the Case Study
Historical sites.

Evidence Report at 52 (emphasis added). To put it more bluntly, EPA cannot
demonstrate that receptors are at risk at any currently operating sites.

Importantly, the Evidence Report’s discussion of the essential role of site
characteristics in assessing risk of future CERCLA releases, acknowledges both the
probability and harm component of risk that are notably absent from EPA’s continuing
risk conclusion. In the context of historical sites, the report acknowledges:

[T]he probability of a CERCLA hazardous substance release occurring is
also influenced [in addition to practices used] by site characteristics, as
well as physical phenomena such as rate of release and its magnitude.
Site characteristics such as climate, soil types, geological settings,
topography, and hydrology can play a major role in influencing CERCLA
hazardous substance releases.

Id. at 5. Despite this acknowledgement, EPA failed to analyze site specific
conditions at currently permitted and operating sites, even though “such

characteristics can affect rates or magnitudes of hazardous substance releases.”
Id.
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Another key admission in the Evidence Report — but not represented in any of
the overall risk findings — is the acknowledgement that other programs besides
CERCLA can mitigate risk of releases of hazardous substances. In its discussion of
aluminum smelters, the report notes use of the historical practices at current sites but
clarifies that "an important difference between the three historical sites and the
aluminum smelters operational in 2009 is that the hazardous waste regulations under
the [RCRA] have been in effect for a number of years; those regulations modify the
waste management practices substantially compared with the practices that resulted in
contamination at the three historical sites." /d.at 13. As discussed in detail throughout
these comments, EPA should have adopted a similar approach to state and federal
regulatory programs applicable to HRM facilities, and its failure to so do is arbitrary and
capricious and inconsistent with the agency’s statutory mandate to assess the degree
and duration of risk posed by the HRM industry.

7. EPA Misuses Data from the Toxics Release Inventory, RCRA
Hazardous Waste Biennial Report and Emergency Response
Notification System to Support its Risk Determination

To bolster its claims of “continuing risk” in the HRM industry, EPA identified other
sources of data that the agency claims are relevant to a CERCA 108(b) risk
determination. Despite resounding criticism from multiple industry sectors on the use of
these sources in the Priority Notice on the HRM industry and the Advance Notice
identifying other industry sectors, EPA chose to adopt the TRl and RCRA BR data as
valid sources for attributing risk. In this proposed rule, EPA adds the ERNS as a third
source. As described in greater detail below, the agency misuses these data sources to
exaggerate the risk-profile of the HRM industry. None of these sources address
potential exposure to CERCLA hazardous substances or the probability that a CERCLA
response action would occur in the future. The significant limitations of these data
sources devalue their utility in determining the “degree and duration of risk” or “highest
level of risk of injury” in any industry sector. EPA cannot simply ignore these limitations
and tack on claims of non-compliance, studies completed by environmental
organizations, or incomplete case studies to overcome these limitations. In the end,
EPA’s reliance on these sources undermines EPA’s credibility and further shows the
agency’s abdication of its statutory obligations in developing a rule consistent with the
“degree and duration of risk” as CERCLA expressly requires.

a) EPA’s Reliance on Toxics Release Inventory Data as
Support for its Risk Determination for HRM Facilities is
Inappropriate and Contrary to EPA’s Repeated Position
on TRI Data

In the Priority Notice, EPA used TRI data submitted by the metal mining sector
for the 2007 reporting year to summarily conclude that the data demonstrates “the

industry’s potential for posing health and environmental risk.” 74 Fed. Reg. at 37,215,
n.11. NMA objected to this use of TRl data to reach a broader conclusion on risk
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posed by the HRM industry. See NMA 2010 Comments at 16-19. NMA repeats those
objections here. Overall, any assessment of facilities presenting the “highest level of
risk of injury,” as required by CERCLA § 108(b)(1), or the establishment of financial
responsibility, should rely on established risk assessment tools rather than TRI
reports. As EPA has repeatedly recognized, TRI data are strictly a volume-based
reporting requirement, not an assessment of risk to public health or the environment.

Since 2009, EPA “has continued to gather data and information on hardrock
mines, practices, and risks associated with classes of facilities within the industry.” 82
Fed. Reg. at 3470. As part of this exercise and in the proposed rule, EPA continues to
defend its use of TRI data, specifically in its determination that HRM facilities “continue
to pose risks associated with hazardous substances at their sites.” /d. Specifically, the
agency “examined [2010 through 2013] TRl data in order to identify the types, amounts,
and methods of hazardous substance management at facilities potentially subject to the
rule.” Id. at 3477. EPA concludes that “the presence of such significant amount of
hazardous substances, even if subject to regulatory controls, provides some indication
of the potential for risks to result if improperly managed.” /d. (emphasis added). EPA’s
continued use of TRI data as evidence of risks associated with the HRM industry is
unjustifiable.

First, NMA is deeply troubled by EPA’s continued blatant disregard of its own
position on the limitations of using TRI data to determine risk. EPA provides the
following disclaimer on the use of the 2015 TRI data (the most recent available under the
TRI program): “Pounds of releases, however, is not an indicator of any health risks
posed by the chemicals.””” U.S. EPA, “TRI National Analysis 2015,” at 36 (Updated Jan.
2017) (providing a short overview of factors that influence risk including: emissions, fate,
exposure, toxicity, and risk of adverse effect). EPA further explains that “[t{]he human
health risks resulting from exposure to toxic chemicals are determined by many factors.
.. TRI contains some of this information, including what chemicals are released from
industrial facilities; the amount of each chemical released; and the amounts released to
air, water, and land.” Id.

EPA expounds on this disclaimer in a separate question and answer document:
Users of TRI information should be aware that TRI release estimates

alone are not sufficient to determine human exposure to toxic
chemicals or to calculate potential risks to human health and the

m The 2015 National Analysis may be accessed at https.//www.epa.govitrinationalanalysis/report-
sections-2015-tri-national-analysis. In the 2013 TRI National Analysis, EPA characterized this limitation
differently. EPA states that “trends in pounds of chemical releases do not account for potential risk of
chemical releases.” U.S. EPA, “TRI National Analysis 2013,” at 34 (Updated Jan. 2015), available at
hitps://www.epa.govisites/production/files/2017-01/documents/201 3-tri-national-analysis-

complete 1 0.pdf. This characterization is more in sync with the numerous limitations EPA recognizes in
underlying guidance documents as discussed in more detail below. EPA also provided a more in depth
summary of the concepts of hazard and risk and the additional steps needed to evaluate potential risks to
human health and the environment.
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environment. Different chemicals can pose different health hazards . . . In
addition, chemicals can have these different effects at different
concentrations of exposure.

U.S. EPA, “2015 TRI National Analysis Questions and Answers,” at 6 (2016) (emphasis
added).”® EPA even cautions the public that:

When using TRI data one should be aware that a release of toxic
chemicals does not automatically mean that local communities are at
risk. Large release numbers do not necessarily mean there is a large risk,
nor do small releases necessarily mean there is a low risk. “Disposal or
other releases” represent a wide variety of management methods. These
range from highly controlled disposal, such as in hazardous waste landfills,
to uncontrolled releases due to accidental leaks or spills. Many releases
reported to TRI are subject to permits and/or environmental standards that
establish emissions limits under Federal or State laws such as, for example,
air permits issued under the Clean Air Act. Other factors, such as exposure
to the release, route of exposure (e.g., breathing, via skin), bioavailability
from the exposure route, and sensitivity of exposed individuals to effects
caused by a toxic chemical must be considered before any judgments
regarding risk can be made.

Id. at 6-7 (emphasis added).

EPA’s proposed rule does not acknowledge these limitations, nor does the
agency analyze the other information the agency itself claims to be necessary to
evaluate potential risk of or exposure to hazardous substances reported under the TRI
program. See id. at 7 (“TRI data can provide lists of top facilities with the largest
disposal or other releases, which can be used as screening tools to identify facilities that
may warrant a closer examination. This closer examination should include
considering factors mentioned above like toxicity of chemicals and potential
exposure. In these cases|,] TRI data should be supplemented with data from other
sources.”). Specifically, EPA never even considers: (1) toxicity of any hazardous
substance identified in its description of the HRM industry’s TRI data; (2) exposure; (3)
type of disposal or release; (4) fate and transport of the chemical in the environment; or
(5) on-site waste management of the chemical. /d. at 6. In fact, EPA never conducted a
thorough investigation of potential exposures and risks of the HRM industry, taking into
consideration the operational controls implemented on-site to minimize releases.

The 2015 TRI National Analysis is not the only source for guidance on the
limitations of using TRI data. EPA has cautioned from the inception of the TRI
program that reports are not intended to assess risk to the public or the environment
and should not be used for that purpose. In fact, EPA published a 38-page document
to educate the public on how to use TRI data. In this document, EPA presents seven

8 EPA’s Q&A document may be accessed at htips://www.epa.gov/sites/production/files/2017-
01/documentsiri_ na 2015 gs and as.pdf.
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“‘key factors” the public should consider when using TRI data. Notably, EPA instructed
the public that:

o The level of toxicity varies among the covered chemicals; data on
amounts of the chemicals alone are inadequate to reach conclusions
on health-related risks.

e The presence of a chemical in the environment must be evaluated along
with the potential and actual exposures and the route of exposure, the
chemical’s fate in the environment and other factors before any
statements can be made about potential risks associated with the
chemical or a release.

e Regulatory controls apply to many of the releases reported, reporting
facilities must comply with environmental standards under statutes such as
the CAA and the CWA, in addition to reporting releases to TRI.

e Many options for managing wastes are subject to stringent technical
standards and exacting state and federal requlatory oversight.

See U.S. EPA, “Factors to Consider When Using Toxics Release Inventory Data,” at 4
(2015) (emphasis added).”®

Yet again, EPA fails to heed its own advice on the use of TRI data. Not once in
the proposed rule does EPA acknowledge these “key factors” or attempt to evaluate
them in the context of the HRM industry’s TRI data. Instead, EPA summarily concludes
that “TRI data provide relevant information on the risks associated with hardrock mining
facilities.” 82 Fed. Reg. at 3477. The agency failed in 2009 to complete a more robust
analysis of potential exposure scenarios before concluding that the HRM industry was
“high risk” and thus a candidate for CERCLA § 108(b) financial responsibility
requirements. Seven years later, EPA again fails to address the legitimate concerns
raised by NMA on the agency’s blatant misuse of the TRI data to presume “continuing
risk” from the industry that warrants imposing CERCLA § 108(b) financial responsibility.

Second, EPA’s misuse of TRI data is particularly alarming in that the agency
cites to release numbers without putting any of them into context. For example, in the
proposed rule, EPA singles out “catastrophic or one-time events” such as a 194 million
pound “release” reported in 2013 to support its finding of “continuing risk” from the
industry. EPA, however, takes this data point completely out of context. In the 2015
TRI National Analysis, EPA reported that in 2013 “a mining facility reported a one-time
only release of 193 million pounds due to decommissioning a heap leach pad.” U.S.
EPA, “TRI National Analysis 2015,” at 66. As EPA knows, the materials on that heap
leach pad were added incrementally during years of operations, and managed subject

79 This guidance document may be accessed at hitps.//www.epa.qgov/sites/production/files/2015-
08/documents/factors_to consider 6.15.15_final.pdf.
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to state and federal regulations. The “release”®® number from the decommissioning of
the heap leach pad is large because it was reported in compliance with EPA’s own
TRI reporting rules, which require that the entire amount of material be reported as
released only when the pad is closed. This figure, seemingly employed by EPA in the
proposed rule to sensationalize the subject of risk, has absolutely nothing to do with
the types of risks Congress intended to be covered under a CERCLA § 108(b)
program. Yet, EPA improperly relies on it anyway and refuses to be accountable for
using such data responsibly.

Besides this one data point, the larger problem with EPA’s reliance on the HRM
industry’s TRI data is that the agency never puts any of the metal mining industry’s TRI
data into context. Admittedly, the metals mining industry has and continues to figure
prominently in the agency’s TRI reports. However, the metals mining industry must
report as “releases” on their TRI reports the trace amounts of naturally occurring metal
and metal compounds that are present in the rock and dirt that is moved and deposited
at a mine site. In fact, the vast majority of what the hardrock mining industry reports —
from 85 to 99 percent — consists of these naturally occurring substances.

Importantly, while the metal mining industry’s reports reflect the high volume of
materials managed on-site, these materials are managed in engineered facilities that
are permitted and regulated under state and federal law. Other “releases” reported
by the metal mining industry include materials shipped off-site to approved RCRA
Subtitle C hazardous waste management facilities. A small subsection of “releases”
by the metal mining industry includes TRI chemicals that are “otherwise used” — such
as cyanide, sulfuric acid, and other human-made TRI chemicals. All non-accidental
releases reported under TRI are specifically approved under environmental laws,
such as air emissions under the CAA or water discharges under the CWA.

Moreover, operational controls are in place to prevent or minimize any accidental
releases that could impact water and air quality.

EPA attempts to diminish the importance of these regulations, permits, and
controls in the proposed rule by citing “non-compliance with regulatory standards.”
82 Fed. Reg. at 3477. However, EPA’s use of the Office of Enforcement and
Compliance Assurance’s national enforcement initiative (NEI) on the HRM industry is
purely a smoke screen and does not address the core problems regarding EPA’s
reliance on TRI data. Moreover, EPA fails to acknowledge that the agency ended the
NEI almost two years ago and returned the HRM industry to the base enforcement
program in Fiscal Year (FY) 2017.8' In doing so, EPA recognized that “the NEI has

80 The decommissioning of a heap leach facility triggers the TRI requirement to report this material
as a release. However, decommissioning does not create a release to the environment because the
material in question remains fully contained on an impermeable liner. It is the merely the change in status
from an active heap to a decommissioned heap that triggers the TRI requirement to report this change as
a “release.”

81 U.S. EPA, “National Enforcement Initiatives,” hitps://www.epa.gov/enforcement/national-
enforcement-initiatives (noting that the enforcement initiative on “reducing pollution from mineral
processing operations” was returned to the base program in Fiscal Year 2017).
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resulted in a number of large, high impact cases to ensure proper handling of these
hazardous wastes,” and “by the end of FY16 many of the highest risk mineral
processing facilities are expected to be under enforceable agreements or orders that
will require them to properly address waste.” 80 Fed. Reg. at 55,352, 55,353 (Sept.
15, 2015). EPA, however, is relying on claims of non-compliance when in fact there
IS no significant issue with non-compliance for those facilities that the agency
previously deemed were high risk under the NEI.82 To claim differently in this
proposed rule is a baseless and contradictory reversal of agency position.

Overall, EPA’s failure to put the HRM industry’s TRI reports into context results
in a distorted and misleading view of the environmental risks posed by the industry.
The data reported by the industry are simply volumetric data—predominantly resulting
from moving naturally occurring ore and waste rock on-site. The data do not address
the toxicity or concentration of the chemicals reported, nor do they reflect potential
environmental risk or human exposure. EPA is statutorily directed to evaluate “risk” in
deciding which classes of facilities should be subject to financial responsibility
requirements under CERCLA, as well as in establishing the level of financial
responsibility. This evaluation must go beyond a mere recitation of volumetric data.
EPA’s misuse of TRI data in the proposed rule — in direct contradiction to its own
stated limitations of the data — is arbitrary and capricious.

b) EPA’s Reliance on RCRA Hazardous Waste Biennial
Report Data Does Not Support the Agency’s Risk
Determination for HRM Facilities

In 2009, EPA did not rely on RCRA hazardous waste biennial report (BR) data to
evaluate risk in the HRM industry. However, the agency did use this data to identify the
chemical and petroleum industries “as those for which the Agency plans to develop, as
necessary, a proposed regulation identifying appropriate financial responsibility
requirements under CERCLA Section 108(b).” 75 Fed. Reg. at 816. There, EPA stated
that the chemical manufacturing and petroleum industries comprised “approximately 74
percent of the total amount of hazardous waste generated.” /d. at 820. When EPA
included the hardrock mining industry, that percentage increased to “80 percent of all
RCRA hazardous waste generated by large quantity generators.” /d. EPA clearly did not
think that the HRM industry’s small contribution to this dataset was significant, since it
was absent from EPA’s original analysis of the industry.

82 NMA’s comments on the national enforcement initiative on mining and mineral processing are
attached. These comments explain in great detail the history behind this initiative and the concemns and
objections raised by the HRM industry over the last several years. See NMA letter to Michele McKeever,
Branch Chief, National Planning, Measures, and Analysis Staff, Office of Enforcement and Compliance
Assurance (Feb. 27, 2013) (submitted to Docket ID No. EPA-HQ-OECA-2012-0956); NMA letter to Daniel
Palmer, Deputy Director, Planning Measures and Oversight Division, Office of Enforcement and
Compliance Assurance (Oct. 14, 2015) (submitted to Docket ID No. EPA-HQ-OECA-2015-0628).
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Regardless, EPA now adds the RCRA hazardous waste BR data into its risk
evaluation of the HRM industry. NMA is bewildered by the agency’s continuing use of
this data despite the sound arguments provided by other industry stakeholders against
its relevance to the underlying risk evaluations intended under CERCLA § 108(b).8
Most perplexing, EPA even admits that “the BR data concerning volume of hazardous
waste generated and managed onsite, when considered alone, does not provide a
direct indicator of risk of release or of mismanagement of wastes.” 82 Fed. Reg. at
3478. For the HRM industry, the reported numbers are so inconsequential they have no
bearing on the type of risk that should be covered under a CERCLA § 108(b) financial
responsibility program. Yet, EPA unconvincingly continues to defend its use of the BR
data as offering “insights on the types, amounts, and management of RCRA hazardous
wastes (by definition CERCLA hazardous substances) at [HRM] facilities potentially
subject to this rule.” While the BR data certainly offers insights into types and volumes
of hazardous wastes managed, it clearly offers no insights into the “degree and duration
of risk” from actual or potential releases of CERCLA hazardous substances.

NMA repeats the criticisms previously lodged by other stakeholders against
EPA’s use of the BR data as their relevance is not diminished by the agency’s
unsatisfactory attempt to dismiss them in this proposal. The RCRA BR report simply
contains the nature, quantities, and disposition of hazardous waste generated (e.g.,
recycling, treatment, storage, or disposal) at certain facilities (e.g., large quantity
hazardous waste generators and treatment, storage, and disposal facilities). Like TRI
data, BR data are not indicators of risk (or mismanagement) and thus provide no
support for an evaluation of the “degree and duration of risk” as required under
CERCLA § 108(b). Generation of hazardous waste does not correlate to the risk of an
actual or threatened release of a hazardous substance that requires a CERCLA
remedy. For EPA to suggest otherwise is a huge misrepresentation of the scope and
purpose of this data collection. Further, EPA’s attempts to direct attention away from
these truths with incomplete discussions of the RCRA Bevill Amendment and a
settlement reached through the RCRA NEI does not fix this problem.

First, as EPA is well aware, the Solid Waste Disposal Act Amendments of 1980
contained several provisions related to the regulation of mining and mineral processing
waste. Section 3001(b)(3)(A)(ii) suspended any hazardous waste regulation of “solid
wastes from the extraction, beneficiation, and processing of ores and minerals,
including phosphate rock and overburden from the mining of uranium ore.” 42 U.S.C. §
6921(b)(3)(A)(ii). During this suspension, Congress directed EPA to conduct two
comprehensive studies on (1) “adverse effects of solid waste from active and
abandoned surface and underground mines on the environment;”®* and (2) “the adverse

83 EPA discusses these criticisms in the proposed rule but does not provide a rational response to
these comments. See 82 Fed. Reg. at 3478.

84 Study factors included: (1) the sources and volume of discarded material generated per year from
mining; (2) present disposal practices; (3) potential dangers to human health and the environment from
surface runoff of leachate and air poliution first; (4) alternatives to current disposal practices; (5) the cost
of those alternatives in terms of the impact on mine product costs; and (6) potential use of discarded
material as a secondary source of the mine product. 42 U.S.C. § 6982(f) (covering mining waste).
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effects on human health and the environment, if any, of the disposal and utilization of
solid waste from extraction, beneficiation, and processing of ores and minerals,
including phosphate rock and overburden from uranium mining.”®® 42 U.S.C. § 6982(f) &
(p). These reports to Congress were the first step in determining whether hazardous
waste regulations were warranted for the HRM industry.

In 1986, EPA issued a regulatory determination stating it would not impose
Subtitle C rules on extraction and beneficiation wastes because “current hazardous
waste management standards are likely to be environmentally unnecessary, technically
infeasible, or economically impractical when applied to mining waste.” 51 Fed. Reg.
24,496 (July 3, 1986). In 1991, EPA also issued a regulatory determination on mineral
processing wastes, finding that 20 *high volume, low hazard” mineral processing wastes
(listed in 40 C.F.R. § 261.4(b)(7)(ii)) do not warrant Subtitle C hazardous waste
regulation. 56 Fed. Reg. 27,300 (June 13, 1991). As EPA states, “it is important for the
reader to note that many wastes generated by mining and mineral processing
operations are excluded from RCRA Subtitle C hazardous waste regulation under the
Bevill Amendment.” However, it is more important that the public understand why such
exemption exists: EPA found that such regulations are unwarranted for the HRM
industry for those studied wastes. This is not a statutory or regulatory loophole that
indicates unaddressed or heightened risk as EPA seems to suggest.

Second, EPA’s one sentence claim regarding concern with “potential co-mingling
of hazardous wastes with Bevill excluded wastes or non-hazardous wastes” is also
unfounded. Specifically, EPA’s reference to its settlement with Mosaic Fertilizer, LLC is
completely taken out of context. EPA omits critical facts on the phosphogypsum stack
system closure, post-closure care, and corrective action requirements that are currently
being implemented to address the releases EPA discusses in this section of the
proposed rule. As EPA is aware, this company entered into a consent decree with state
and federal governments that requires core injunctive relief, which addresses waste
management practices and establishes significant and sufficient financial assurance.
Yet, these critical facts — that are directly related to the “degree and duration of risk”
posed by classes of facilities within the HRM industry — are completely omitted from
EPA’s discussion. Any additional federal financial responsibility requirements under
CERCLA would be unnecessary and duplicative in this scenario. EPA’s mere citation to

8 Study factors included: (1) the sources and volume of discarded material generated per year; (2)
present disposal and utilization practices; (3) potential danger, if any, to human health and the
environment from the disposal and reuse of such materials; (4) documented cases in which danger to
human health or the environment has been proved; (5) alternatives to current disposal methods; (6) the
cost of such alternatives; (7) the impact of those alternatives on the use of phosphate rock and uranium
ore, and other natural resources; and (8) the current and potential utilization of such materials. 42 U.S.C.
§ 6982(p) (covering extraction, beneficiation and processing wastes); See U.S. EPA, “Report to
Congress: Wastes From the Extraction and Beneficiation of Metallic Ores, Phosphate Rock, Asbestos,
Overburden from Uranium Mining, and OQil Shale,” (EPA/530-SW-85-033) (Dec. 1985); U.S. EPA, "Report
to Congress on Special Wastes from Mineral Processing: Summary and Findings,” (EPA/530-SW-80-
070B) (July 1990).
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the settlement without considering how it fundamentally and significantly reduces future
Superfund risk is arbitrary and capricious. Moreover, EPA must base its proposal on
facts that can be substantiated not mere possibilities or allegations of illegal co-
mingling.

c) EPA’s Reliance on Releases Reported Under the
Emergency Response Notification System Does Not
Support the Agency’s Risk Determination for HRM
Facilities

A new dataset not in the Priority Notice identifying the HRM industry for this
rulemaking is EPA’s use of CERCLA hazardous substances reported under the ERNS.
According to EPA, the ERNS data provides “a means by which to show the extent of
and reasons for reported releases of CERCLA hazardous substances by [HRM]
facilities.” 82 Fed. Reg. at 3476. Specifically, EPA examined National Response Center
data from 1990 to 2014 involving releases of CERCLA hazardous substances, finding
that more than 950 releases of CERCLA hazardous substances associated with
currently operating facilities in the HRM industry were reported. /d. at 3477.
Approximately 435 of the releases were reported since 2000, with an average of only 30
reported releases per year since that date. EPA claims that these data “provide another
indicator of ongoing releases of CERCLA hazardous substances from HRM facilities.”
Id. (emphasis added).

EPA’s evaluation of ERNS data is egregiously incomplete. As the agency has
noted in fact sheets on this program, “[blecause ERNS is a database of initial
notifications and not incidents, there are several limitations to the data.” U.S. EPA, “An
Overview of ERNS: Fact Sheet,” at 1 (EPA 540-F-94-027) (March 1995). For example,
the ERNS “contains initial accounts of releases, made during or immediately after a
release occurs when exact details are often unknown.” /d. See also U.S. EPA, “The
Emergency Response Notification System,” at 2 (EPA 9360 0-21) (Aug. 1989). (‘ERNS
provides a mechanism for documenting and verifying incident notification information as
initially reported.”). In fact, “[tlhe data are usually not updated unless an EPA Region is
involved in the response action.” Overview of ERNS: Fact Sheet at 1. While EPA
acknowledges these limitations in the proposed rule, it simultaneously disregards them
and relies on the data as a risk indicator anyway. EPA’s perfunctory analysis is entirely
divorced from any type of risk assessment and should be omitted as a source of
information in the agency’s underlying risk determination.

First, EPA does not even attempt to document how these releases were dealt
with by the facility that initally reported them. Merely adding up total release numbers for
a period of years provides an entirely incomplete picture. EPA ignores the important
questions: How many of these releases were large in volume or otherwise significant?
How did operators and regulators respond to these reported releases? How many of
these releases were cleaned up immediately or in the short-term by the company
requiring no action by a state or federal regulatory authority? Did any of these reported
releases require a full blown CERCLA response action, much less any state or federal
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involvement to remedy the situation? Did any of these reported releases require
expenditures from the Superfund itself? None of these questions can be answered
because EPA fails to catalogue any of this information in its analysis of the ERNS data,
even though EPA claims that the ERNS includes information on response actions taken.
Instead, EPA chose to focus on the causes of the release, not the critical response to
the release. This approach totally contradicts CERCLA’s statutory directive to evaluate
the “degree and duration” of risk from classes of facilities. Yet, ERNS reports show
evidence of prompt response and proactive management of releases, which reduces
risk and the need for future CERCLA response actions. The fact that facilities were
monitored and releases were immediately reported means that the risk of injury and
response costs from those releases are significantly reduced.

Second, by law facilities must report releases of CERCLA hazardous substances
if they meet or exceed certain reportable quantities (RQ), many of which are quite low.
See 40 U.S.C. § 9603(a); 40 C.F.R. § 302.4 (if no RQ is established by regulation the
threshold is set at one pound). Yet, EPA’s analysis again simply aggregates the number
of reported releases without attempting to better understand whether these releases
resulted in harm to the environment or public health. This type of evaluation most
certainly relates to the “degree and duration of risk” standard that limits EPA’s authority
under CERCLA §108(b). However, EPA never discusses whether any of the reported
releases contained constituents of concern that exceeded, for example, soil screening
levels or maximum contaminant levels for drinking water requiring significant remedial
actions. Accordingly, EPA’s superficial analysis of this dataset provides no hard
evidence as to the need for a CERCLA § 108(b) financial responsibility program, and if
EPA would look more closely at the data it cites, it would confirm that risks have been
reduced. Finally, in order to comply with the reporting requirements under ERNS, it is
not unusual for companies to report a potential release, prior to verifying that a release
has actually occurred. Thus, some reported releases are “false alarms” because further
site investigations reveal that a release did not occur.

EPA also cites to an Earthworks report that it claims relied substantially on ERNS
data on copper porphyry mines to document substantial water quality impacts from that
commodity sector. See 82 Fed. Reg. at 3477. However, this report lacks any foundation
based on the following reasons: (1) prior administrative and judicial settlements
resolved or otherwise addressed significant releases (e.g., releases that came into
contact with surface water); (2) many releases were confined to on-site areas (e.g.,
properly-reported on-site releases of leach solutions that happened to exceed the
CERCLA reportable quantity for sulfuric acid); and (3) completed and on-going
remediation projects have resolved, or are resolving, releases from noted facilities
through CERCLA or state-equivalent programs.
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8. EPA’s Reliance on Studies Completed in the 1990s Does Not
Justify EPA’s Risk Determination

EPA identified certain documents that it claims “show][s] recent releases of
CERCLA hazardous substances at [HRM] facilities and thus continuing risks of release
or threatened release of CERCLA hazardous substances associated with those
activities.” 82 Fed. Reg. at 3475. Specifically, EPA relies on:

e U.S. EPA, *"Mining Sites on Superfund’s NPL — Past and Current Mining
Practices,” (1992) (hereinafter “1992 Practices Study”): “Although this
document was published over 25 years ago, EPA has concluded that it still
presents a relatively accurate description of current mining and mineral
processing practices and the potential releases associated with these
practices.” /d.

e U.S. EPA, “Technical Background Document Supporting the Supplemental
Proposed Rule Applying Phase IV Land Disposal Restrictions to Newly
Identified Mineral Processing Wastes” (1995) (hereinafter “1995 Technical
Background Document”). EPA uses this document to illustrate human health
and environmental damages from mining and mineral processing (e.g., land-
based management practices). EPA claims these damage cases are “still
indicative of current mining and mineral processing practices and potential
releases associated with these practices.” Id. at 3476.

e U.S. EPA, “Damage Cases and Environmental Releases from Mines and
Mineral Processing Sites,” (1997) (hereinafter “1997 Damage Cases Study”):
“‘EPA believes this document presents a relatively accurate description of
current mining and mineral processing practices and the potential releases
associated with these practices.” Id. at 3475.

First, NMA objects to the use of the 1992 Practices Study. This article, authored
by EPA staff outside the context of any rulemaking process and thus, not previously
subject to notice and public comment or appropriate peer review, is an out of date and
biased depiction of HRM facilities that is not representative of current practices. NMA
shares SME's concerns that EPA’s reliance “upon a report published more than 25
years ago (Housman/Hoffman) is itself troubling, given the agency’s stated intent to
assess contemporaneous mining practices.” SME Analysis at 2. The SME Analysis
specifically addresses the conclusion of that report (which EPA adopts in the proposed
rule):

While some mining waste management practices have changed over time,
the basic technologies for extracting and processing of mineral ores have
remained fairly constant over approximately the last 50 years. Mining
technology has become more efficient over time in recovering mineral
values — allowing lower grade ores to be mined which produce more waste.
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At the same time, combinations of economic and technological factors have
increased the scale of surface disturbance and waste generation.

82 Fed. Reg. at 3475. As discussed above in section 11.D.5., the SME Analysis critiques
the 1992 Practices Report as overly simplistic and ignoring the weight of scientific
evidence demonstrating the evolution and improvement of mining practices, and mineral
and ore processing technologies that reduce the degree and duration of risks from HRM
facilities.

Second, NMA has thoroughly refuted the conclusions made in the 1995
Technical Background document, and continues to dispute them. Despite EPA’s claims,
the case histories in this report did not provide support for the land disposal restrictions
(LDR) the agency proposed at that time, nor does it provide support fora CERCLA §
108(b) financial responsibility rule now. For example, the majority of the case histories
EPA relied on to support its LDR proposed rule attempted to document damages
associated with historical mining or smelting operations. Historical mining and mineral
processing sites are irrelevant to assessing the “degree and duration of risk” posed by
today’s HRM industry and are excluded from the universe of mining projects that EPA is
proposing to regulate under this rulemaking. EPA’s rote recycling of this study for this
rulemaking is completely inappropriate and not a justifiable approach to assessing risk
in the context of a CERCLA § 108(b) rulemaking.

Third, EPA’s use of the 1997 Damage Cases Study is also objectionable. As
NMA explained in detailed comments during EPA’s LDR IV rulemaking under RCRA 8
that study presented no credible evidence supporting the agency’s proposed regulation:
(1) of the storage and handling of mineral processing secondary materials prior to
reuse; or (2) on the use of secondary materials as an alternate feedstock to mineral
beneficiation and mineral processing units. Specifically, 81 percent of all the cases
summarized in EPA’s 1997 Damage Cases Study solely involved releases that were
either violations of existing NPDES permits, represented discharges without such
permits, or were violations of state surface water discharge prohibitions. Fifty-nine
percent (50 out of 85) of the releases alleged in the 1997 Damage Cases Study resulted
in state and/or federal Notices of Violation (NOVs) and/or citations, many of which
carried extensive penalties relative to the alleged releases. Additionally, of the 35
incidents in which citations or NOVs were not issued, 5 related to ongoing permit
proceedings which directly addressed the alleged release. Thirty of the reported
incidents represented proceedings in which state and/or federal regulatory agencies
reviewed the release and deliberately decided either to continue the investigation or to
not issue a citation or NOV.

Even 20 years ago, the incidents described in this document demonstrated the
ability of existing state and federal authorities to adequately address the releases at

86 Comments prepared by Welch Associates for the NMA on the “Land Disposal Restrictions Phase
IV; Second Supplemental Proposal on Treatment Standards for Metal Wastes and Mineral Processing
Wastes, Mineral Processing and Bevill Exclusion Issues; and the Use of Hazardous Waste as Fill,” (Aug.
1997).
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issue in the 1997 Damage Cases Study. The enforcement actions that were taken to
address the incidents described in the 1997 Damage Case Study were not “after the
fact,” but were designed to avoid and/or prevent future similar incidents. The 1997
Damage Case Study did not support additional RCRA requirements back in the late
1990s and it certainly does not support EPA’s finding of “continuing risk” in today’s HRM
industry. Again, EPA is required to assess the “degree and duration of risk” posed by
today’s HRM industry. This study simply is not germane to that task. Moreover, EPA’s
generic claims that this document presents an accurate description of current HRM
practices and potential releases are completely unsupported in the record. EPA
provides no evidence that this report, or the incidents it discusses, have any relevance
to the classes of facilities that would be subject to this proposed rule.

9. EPA’s Faulty Reasoning on Continuing Risk

EPA’s conclusions about the continuing risk presented by currently permitted and
operating HRM facilities may seem sensible to the layperson not conversant with the
HRM industry. However, applying EPA’s reasoning to a more familiar “vehicle,” the
automobile, better exposes the fallacies of EPA’s house of cards argument. Applying
EPA’s methodology, one could easily conclude that no advancements have been made
over the last four decades to reduce the risk of driving a car because today’s cars and
cars from the 1980s:

o are made the same basic materials (e.g., steel is the primary component
of each);

o have similar exterior and interior designs;

° have the same essential features (e.g., brakes; steering wheel, tires,
engine etc.);

o are manufactured in an analogous way using an assembly line process;
and

o are involved in a similar number of car crashes (even with the significantly

greater number of cars on the roads in 2015).87

But, as is evident, this analysis completely misses the point and fails to provide a
complete or accurate assessment of technological advancements in the last 40 years.
While modern cars look quite similar to older cars, the changes in this timeframe have
been extensive and significantly reduced the risks associated with driving. Many of the
advancements are the result of laws and regulations governing not only how cars are
made, (e.g., many safety standards are established by the Automotive Industry Action

87 National Highway Traffic Safety Administration, Traffic Safety Facts 2015 at 17 (Table 1 -
Crashes by Crash Severity, 1988-2015).
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Group)® but how they are driven (e.g., driving under the influence laws) and others are
the result of improved technologies (e.g., anti-lock brakes, air bags, side and rear
cameras, automatic collision-avoidance breaking, lane change warnings, etc.).
Voluntary programs have played a role as well, and states have initiated driver
education and awareness programs to better inform the public about driving hazards.
As a result, while the overall number of car crashes may be similar over this time period,
the occupant fatality rate has dropped over 40 percent.®® But, the logic EPA applies
under this rule, if applied to automobiles, would have missed this very important fact. If
EPA’s view were applied, risks of injury would remain because cars can go at higher
speeds, and seat belts, airbags, child safety seats, and anti-lock braking systems would
all be ignored in the calculation of risk.

It is true that today’s HRM facilities have many of the same types of components
as legacy sites. They mine the same types of minerals (i.e., gold, silver, copper, etc.),
use many of the same mining techniques including open pit and underground mining,
and build similar milling and tailings storage facilities. But the comparison stops there
because today’s HRMs are designed, operated, and closed with environmental control
measures and environmental monitoring systems that effectively minimize the degree
and duration of risk of releases of hazardous substances (analogous to the documented
reduction in fatal car crash statistics in modern cars compared to old cars).

L. EPA’s Financial Responsibility Formula is Fatally Flawed

EPA’s proposed approach to establishing the level of financial responsibility for
the HRM industry CERCLA § 108(b) rule results in a gross misrepresentation of the risk
presented by the industry in violation of the statutory directives. This is not surprising
given EPA’s unlawfully expansive reading of its statutory authority as discussed in
Section |, as well as its complete mishandling of the underlying risk assessment as
described in Section Il. However, the arbitrary approach EPA chose to take in this
rulemaking process is amplified in how the agency calculates the CERCLA financial
responsibility obligation for the HRM industry. A detailed critique of the financial
responsibility formulas and proposed reduction criteria, commissioned by NMA and
produced by SRK Consulting (“SRK”), is provided in Appendix B. Overall, the formulas
are so fatally flawed and unworkable that they do not reflect a realistic or plausible risk
scenario for the HRM industry. As a result, there is nothing EPA can do to fix the
formulas to reflect the “degree and duration of risk” presented by the HRM industry as
required by CERCLA. Thus, the formulas serve as another compelling reason for
withdrawal of the rule.

88 AlAG develops and publishes standards for manufacturing within the automotive industry that are
involved in the production of virtually every car in the United States and cover nearly every step in the
supply chain.

89 Id. at 15.
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A. EPA’s Generic, Formulaic Approach is Fundamentally Flawed

The following is a summary of the main problems contained in EPA’s approach to
the financial responsibility formula. Appendix B contains SRK’s full critique. The
arguments regarding peer review in Section 2 apply with equal weight to EPA’s financial
responsibility formulas. The formulas are a highly influential scientific document that
should have been peer reviewed pursuant to OMB guidelines and consistent with the
agency’s own guidance.

o EPA’s rejection of a site-specific approach is arbitrary and indefensible. As
described in Section B above, existing regulatory programs managed by the
BLM and U.S. Forest Service, as well as the state agencies, already perform
site-specific assessment of risks, control those risks, and require financial
assurance that reduces the “degree and duration of risk” associated with the
HRM industry. Not only does EPA ignore this fact, it unjustifiably abandons a
tested and proven site-specific approach for a simplistic formulaic approach
because a site-specific approach was simply too “resource intensive to
implement.” 82 Fed. Reg. at 3460. “Too resource-intensive to implement” is
not a sound or rational basis for rulemaking, especially when sister federal
agencies are currently conducting the precise reviews EPA claims it cannot
muster the resources to conduct. Moreover, EPA’s claims that a site-specific
approach to setting the level of financial responsibility is not appropriate or
practical because there have been no CERCLA remedy decisions is totally
unconvincing given the agency’s overwhelming confidence in its ability to use
site-specific approaches to increase a HRM facility’s obligation, as well as
when considering a HRM facility’s petition to be released from the obligation.
See 82 Fed. Reg. at 3461; 82 Fed. Reg. at 3415. In fact, EPA even
acknowledges that the agency “has substantial experience making
individualized determinations of site risk, as this practice is consistent with
EPA’s practice under the Superfund program.” 82 Fed. Reg. at 3415. Overall
EPA’s choice to abandon a site-specific approach at the very beginning and
rely on a generic formulaic approach is arbitrary and capricious.

e Flaws in the data collection include: obsolete data (e.g., only 16 percent of the
sites EPA used had data that is less than 5 years old) and mischaracterized
data. Moreover, the data are not a fair representative sample to correlate
costs. EPA’s decision to select a small number of sites, then to further whittle
those down, makes this dataset unrepresentative. Ultimately, EPA has a
fundamental lack of understanding of the number of variables that influence
risk in the HRM industry.

e EPA improperly ignored zero cost source control data points and thus, does
not account for the probability of occurrence for any specific type of response
cost. Instead, the agency assumed that if a specific site feature is present, it
will always require EPA’s full suite of response cost actions, such as water
treatment and source controls, regardless of whether they would actually be
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needed at a particular facility. However, there are numerous sites where
many of the response actions for which EPA estimates costs are simply not
required due to site-specific factors. Therefore, the cost for those response
costs for those sites is in fact zero. By not including zero cost data points as
appropriate, the formula results in heavily biased (biased high) data sets (e.g.,
NRD data sets).

e As discussed above, EPA fails to address the probability of occurrence and
assumes that in the future all HRM facilities will require CERCLA responses
for every site feature identified in the proposed rule. Yet, EPA has not
provided a single example of a CERCLA HRM site that required response
actions for every site feature identified. In fact, this assumption contradicts the
agency’s own data collection. At each site referenced by EPA in support of
the proposed rule, the agency identified a specific release or media issue that
occurred at one primary HRM component.

e Correlation is not causation. EPA has incorrectly focused on just three
variables (area, precipitation, and flow) with only one (area) being used to
determine the cost for most of the response categories. EPA’s justification for
this decision is that there is a correlation between cost and acreage.
However, the correlation factors for all the response categories, except water
treatment, are very poor to moderate. EPA inexplicably concludes that simply
because a correlation exists, causation is probable. This is simply
unsupported by any evidence in the record. Risk of release cannot be
accurately assessed based on a single factor and even in the water treatment
category, which has the highest correlation factor, EPA’s regression analysis
and other statistical test results are deceptive. For the analysis to have any
meaning, the regression must test the correlation between water treatment
cost and the three variables driving this cost (e.g., total disturbed area,
underground flow, and in-situ leach flow), and not simply focus on flow rate.
EPA’s belief that accurate financial responsibility costs can be based on a
single factor is a serious oversimplification of what is required to properly
estimate financial responsibility costs, particularly in the HRM industry.

e The overly simplistic financial responsibility formulas that EPA has developed
for CERCLA § 108(b) do a very poor job of predicting reliable cost estimates
because they are not based on realistic or plausible scenarios for today’s
permitted and operating HRM facilities (e.g., the formulas have very poor
precision) and duplicate the financial assurance already held by
these facilities under existing state and federal reclamation and closure
programs. EPA’s treatment of outlier data points, use of smear factors, and
handling of source control contributions result in significantly overinflated
estimates that are not at all reflective of the “degree and duration of risk” of
today’s HRM industry.
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e For almost every site feature that EPA includes in its formula development,
there are obvious outlier results that reside at the extreme upper range of the
data sets utilized. An extreme outlier is defined as greater than the third
quartile plus 3.0 times the interquartile (IQ) range. Nine of the eleven data
points are well outside this extreme threshold. In most instances, they range
from the third quartile plus 5 — 10 times the 1Q range. Two data points that
EPA relied upon are approximately 20 times the 1Q range. The inclusion of
these data points significantly skews the regression analysis for EPA’s
formulas to the extreme high side. As an example, the open pit data set
includes six extreme outliers. Excluding these extreme outlier data points
would reduce the average cost by 82 percent. Stated another way, the
inclusion of these extreme outlier data points means the average of the
source data is 450 percent higher than if they were excluded. Overall, EPA’s
selected method produces an absurd overestimation to reach an extreme
level of a few outliers. This approach is unjustifiable and has no relationship
to the “degree and duration of risk” associated with today’s HRM industry.

e EPA has incorporated smear factors into its analysis that are meant to
account for potentially excluded data points at the extreme range of the data
set. However, EPA has failed to identify what sites these data points might
represent and has provided no justification for this assumption. The inclusion
of smear factors appears to be another statistical manipulation of the data set
to skew the formula output to be as high as possible. Effectively, the smear
factors increase the costs based on a simple regression of the data by a
minimum of 20 percent (in the instance of water treatment) to a maximum of
960 percent (in the instance of drainage). A specific example is found in open
pit costs, where the addition of the smear factor increases the average
estimate an additional 507 percent (smear factor of 5.07) and results in the
formula overestimating costs by 640 percent (when compared to the source
data), on average, for the 31 data points that do not classify as extreme
outliers.

e EPA’s analysis of open pits, waste rock, heap leach pads, and tailings
impoundments included costs for source controls, whether the source data
included source controls or not, and thus, sites with zero costs associated
with source controls were omitted from the underlying regression. This is a
critical omission as EPA’s application of source controls has a significant
impact on the formula outputs and overall financial responsibility estimates.
EPA’s arbitrary decision that source controls would be required at every site
for these four features fails to account for the probability of occurrence, which
is low (7 percent to 16 percent) even when not accounting for the zero cost
data points. Simply stated, EPA has created a completely arbitrary multiplier
effect. For example, for the open pit category, EPA’s improper inclusion of
source controls for all sites has shifted estimated costs upward by 1,900
percent (19 times) for those sites that do not require source controls.
Although source controls are typically not necessary, EPA’s regression
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unjustifiably drives a significant portion of the actual cost calculation, further
weakening EPA’s statistical basis for this formula.

e By including extreme outliers and inappropriate smear factor calculations, and
mishandling of source control data, EPA has created a financial responsibility
formula that produces estimates that are significantly higher than the original
financial assurance estimates taken from reclamation and closure plans. This
result is baffling. EPA chose to use the engineering cost data from cost
estimates developed for state and federal mining reclamation and closure
plans. Despite this approach’s obvious duplication with existing state and
federal programs, EPA used this data because it was readily available and
represented similar site features and remedy types that have been
implemented at HRM CERCLA sites. In fact, the underlying cost data
accurately reflects the level of risk presented by each facility. But then, EPA
manipulates this data to produce predicted financial responsibility costs that
are often multiple orders of magnitude higher than the original source data.
The overall result is predicted costs that have absolutely no resemblance to
the risk posed by a specific facility. The highly inflated and unrealistic results
are clearly evident in the open pit costs, which are on average 32,300 percent
higher (or 323 times higher) than the original source costs they are derived
from. The most significantly overpredicted cost is more than 3,000 times its
original source data estimate (a 300,000 percent overprediction). This
problem with the formula is not just present for the open pit response cost
category. EPA’s formula output substantially overestimates the cost of every
response cost category to such a degree that there is no resemblance to the
“‘degree and duration of risk” posed by the HRM industry.

o EPA’s approach to the NRD multiplier is fundamentally flawed. First, EPA’s
claim that NRD costs are a function of response costs is not valid and the
application of NRD costs as a multiplier on top of CERCLA response costs is
not appropriate. In fact, SRK’s review of the data EPA used in developing its
multiplier for the proposed rule shows there is no statistical correlation.
Second, EPA’s exclusion of certain data points it considered outliers only
served to greatly increase the multiplier. Specifically, EPA removed four of the
24 sites because they had response costs that were an extreme deviation
from the 1Q range. The exclusion of these sites is critical as they have NRD
costs that are a relatively small percentage of response costs. Inclusion of
these data points reduces the mean of the data set from 13.4 percentto 2.6
percent and the median from 3.8 percent to 2.5 percent. Third, EPA
inappropriately used cost data from legacy HRM sites with CERCLA
responses. This dataset is biased and not representative of potential future
NRD costs as it reflects response costs related to practices that are no longer
utilized in the industry. Finally, overall, EPA’s multiplier has the effect of
arbitrarily and capriciously increasing the amount of financial responsibility on
an industry-wide basis.
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B. EPA’s Reduction Criteria and Methodology are Fundamentally
Flawed

Compounding the overestimated costs in the formula, EPA then proposes
reduction criteria that supposedly account for existing federal and state reclamation
bonding requirements but are likely illusory in practice and result in a completely
unworkable and unviable financial responsibility regime. Specifically, the proposed rule
includes provisions to reduce the financial responsibility amount based on “risk-reducing
practices, including controls established in compliance with Federal and state
reclamation and closure programs.” 82 Fed. Reg. at 3391; See also 82 Fed. Reg. at
3467 (describing the agency’s approach to the reduction criteria).

As explained in Section | & Il above, financial responsibility reductions do not
cure the significant overlap between the proposed CERCLA § 108(b) rule and existing
state and federal reclamation and closure programs. Below are NMA’s main criticisms
regarding this approach. A more detailed analysis is available in Appendix B. Overall,
these backend reductions do not provide a meaningful solution to EPA’s inherent
duplication of existing state and federal programs. EPA’s “all-or-nothing” reduction
approach, which contains engineering controls and design standards cherry-picked from
various existing state and federal programs for nationwide application, is unjustifiable
and only serves to guarantee an overly inflated financial responsibility estimate that is
not tied to the actual “degree and duration of risk” presented by an individual facility.
Many of these arbitrarily selected reduction standards conflict with existing laws thereby
rendering them useless in obtaining any meaningful reductions under the CERCLA §
108(b) formula. Furthermore, EPA’s reduction criteria and process are so vague that
actual reductions may take years and millions of dollars to attain approval, without any
bearing on actual “degree and duration of risk.”

e EPA’s proposed reduction criteria are inferior to the existing state and federal
programs from which the agency plucks out certain engineering controls and
design standards for its CERCLA § 108(b) rule. Current closure and reclamation
plans typically require multiple years of site-specific investigation and engineering
work to be developed with the intent of mitigating risk to human health and the
environment at a particular site, taking into account the numerous site conditions
that influence the potential risk. These plans are then reviewed by experienced
regulatory authorities and subject to public comment and/or public hearing prior
to final approval. Any identified deficiencies are addressed through the review
process. In contrast, EPA’s generic, simplistic formula and equally general
simplistic reductions to that formula have no scientific basis and are grossly
inferior to the requirements of existing site-specific federal and state mining
regulatory programs. A good example here is EPA’s reduction criteria for open
pits, which have no technical relevance to pits that are hydrologic sinks and
therefore, make it a moot exercise to try to obtain credits. Further, the credits do
not take into account the actions that might be needed for either protection of the
public health or environment or compliance with applicable or relevant and
appropriate requirements under CERCLA.
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e |f CERCLA § 108(b) is implemented as proposed, HRM companies will not be
incentivized to implement sound practices that would decrease the need for
future CERCLA response actions. To the contrary, HRM companies will be
incentivized to modify their reclamation and closure plans to ensure they meet
EPA’s arbitrary reduction criteria to minimize the significant CERCLA § 108(b)
financial burden on the operation, assuming its even available as an option,
which EPA has not even evaluated. In some cases, HRM companies cannot
sufficiently implement EPA’s preferred approaches, such as concurrent
reclamation, for which EPA’s proposal is overly simple and does not consider the
complex economics of mining. Even where available, this would focus
reclamation and closure plan development on a limited number of specific types
of activities arbitrarily mandated by EPA rather than focusing on risk-based, site-
specific measures developed from sound science and engineering. The EPA-
directed activities may conflict with existing, applicable federal and state laws
and/or mining and reclamation plans, creating a Hobson’s choice for HRM
companies. Moreover, EPA’s proposed approach could result in HRM companies
spending large sums of money on controls that are not justified by their site-
specific risk-profile, thereby reducing future investment dollars in controls that
could have a positive impact at that site. In short, this approach is less likely to
ensure future reduction in risk.

o The method that EPA has used to develop the reduction criteria is illogical, poorly
substantiated, and completely arbitrary. At the most basic level, EPA has
provided no scientific basis for the reduction criteria. In fact, EPA never
comprehensively compiled recommendations for public review and comment
beyond its “Technical Support Document,” where it lists selected reduction
criteria and compares the criteria to a number of what the agency deems are
‘best management practices.” EPA provides no reason for its selections or
reasons for why other practices were ignored. Furthermore, EPA never consulted
with the HRM industry or with state and federal expert mining regulators on what
criteria may be appropriate under this approach. Instead, the agency arbitrarily
selected criteria without any peer review or consultation with knowledgeable
persons or agencies, and without providing any justification.

e EPA’s inconsistent use of regulations for the reduction criteria is an exercise in
selective omission in which the agency has inappropriately excluded relevant
portions of other equally valid regulations, thus misrepresenting the full scope of
the relevant regulations. In some instances, EPA’s reduction criteria directly
contradict the state regulations that the agency uses as a basis for the reduction
criteria. Consequently, EPA creates conflicts with existing law and adopts criteria
that fundamentally should not apply nationwide.

o EPA’s reductions overlap with existing regulatory programs. Existing state and
federal mining programs can include hundreds of pages of detailed requirements
and recommendations, which are implemented through approved site-specific
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plans. Yet, EPA has taken this comprehensive risk review and whittled it down to
just 10 pages of arbitrarily selected and subjective reduction criteria. Many of
these criteria are also repeated multiple times for each site feature. Current
closure and reclamation plans require multiple years of investigation and
engineering work with the intent of mitigating risk to human health and the
environment. EPA’s generic one-size-fits-all approach is grossly inferior to the
requirements of existing state and federal mining regulatory programs.

e Many of the reductions in the proposed rule are poorly defined and therefore
highly subjective and unclear. The use of these reduction criteria will create
significant uncertainty as to whether a facility has met the proposed standards
and will leave both operators and EPA exposed to significant potential litigation.
This concern is especially warranted given that the agency has not adequately
defined the standard or process for the agency’s approval of a company’s
estimated CERCLA § 108(b) financial responsibility obligation or the release of
that obligation.

e EPA has also selected highly prescriptive and inflexible criteria for other
conditions. The agency provides no justification for these criteria, nor does it
acknowledge that such criteria simply do not apply nationwide given the varying
characteristics of the HRM industry. In fact, to obtain a reduction, many facilities
will have to specify those prescriptive (and inferior) criteria in their reclamation
and closure plan for no reason other than that EPA’s new regulations require
them. It is unjustifiable for EPA to refuse to allow the HRM industry site-specific
flexibility in selecting criteria that are the most appropriate for their operations.

e Validation of the model and the reductions shows how far EPA’s formula-based
calculation is removed from reality. EPA provides one example where an existing
closure plan meets all reduction requirements and, therefore, the CERCLA §
108(b) bonding requirement is zero dollars. This operation’s formula-based
calculation for CERCLA financial responsibility is $331 million. The site’s
estimated reclamation and closure cost is $35 million. Therefore, EPA believes
that $35 million in actual closure activity fully reduces the “degree and duration of
risk” while its formula would have required almost 10 times that amount. This
result is similar for all sites evaluated in the RIA. Where EPA determined a site
met the proposed reduction criteria, and thus lowered the final financial
responsibility amount, a comparison of the calculated financial responsibility
amount to the actual cost estimate used (from existing financial assurance
requirements), consistently shows EPA’s formulaic costs approaching orders of
magnitude higher than actual estimates. Finally, even where EPA claims that the
reduction criteria are met, it has not considered its rigid limitations on
“acceptable” financial responsibility mechanisms, which would likely disallow the
state reductions that EPA purports would be available.
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C. EPA’s Approach to Determining Health Assessment Costs is
Arbitrary and Capricious

EPA claims that health assessment costs are “fairly consistent in cost from
facility to facility.” 82 Fed. Reg. at 3461. Accordingly, EPA adopted a fixed amount
approach through which the agency identified a standard health assessment cost for the
HRM classes of facilities subject to this rule. See id. at 3460. Under this method, EPA
“does not rely on site-specific factors but rather on historical costs associated with
similar facilities to calculate an expected future amount.” /d. More specifically, EPA
relied on cost information provided by the Agency for Toxics Substances and Disease
Registry (ATSDR) on recently completed health assessments. See id. at 3465. Notably,
“‘ATSDR did not provide [HRM]-specific data, and thus non-mining health assessment
costs are included in this dataset.” /d. The ATSDR data related to health assessments
completed with the 18 months preceding EPA’s request.

EPA’s approach to calculating relevant health assessment costs is arbitrary and
capricious. First, there is no basis for assessing a flat amount for health risks at every
HRM site. Most HRM sites will not have health risks and many have a small or zero
resident population in the area. Health assessment costs are therefore not a foregone
conclusion. Second, EPA’s admitted disregard towards collecting HRM-specific data
further erodes the reliability of this approach. There is no record support for the
agency’s assumption that facilities are the same in this context. This is certainly not true
when comparing different industry sectors. It also is not true when comparing individual
HRM facilities or in comparing legacy HRM sites to today’s HRM sites. Simply stated,
EPA’s one-size-fits-all $550,000 flat amount has no relation to the “degree and duration
of risk” presented by permitted and operating HRM classes of facilities. Finally, NMA is
concerned that the proposed formula’s separate accounts for response costs and health
assessments could result in potential double counting.

D. CERCLA § 108(b) Should Not Include NRD Costs and EPA’s
Approach to Determining the Multiplier is Arbitrary and Capricious

EPA proposes to make the financial responsibility instruments for all types of
CERCLA liability enumerated in CERCLA § 107, including NRD. See 82 Fed. Reg. at
3461. Specifically, EPA is proposing a multiplier of 1.134 in the financial responsibility
formula for the NRD component. See 82 Fed. Reg. at 3465. NMA objects to the
inclusion of NRD in the underlying financial responsibility formula as this proposal
exceeds EPA’s statutory authority. Congress specifically fashioned through CERCLA §
107(f) specific liability recourse and mechanisms for recovery of NRD damages that are
not the same as those for CERCLA response costs. See 42 U.S.C. 9607(f) (“Sums
recovered by a State as trustee under this subsection shall be available for use only to
restore, replace, or acquire the equivalent of natural resources.”). The liability provisions
are specific to the U.S. Government and states or Indian tribes for natural resources
within their boundary, management, or possession. Accordingly, a governmental trustee
has a direct action for NRD that is outside the traditional realm of CERCLA response
costs. The CERCLA § 108(b) financial responsibility program was not intended to cover
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these damages, as a separate process already exists to recover them as appropriate.
CERCLA already provides an exclusive remedy for NRD through CERCLA § 107(f). It is
arbitrary and capricious to use CERCLA § 108(b) as a backdoor to creating another
mechanism for securing these funds for every HRM site despite not having utilized the
statutory provisions that grant that liability protection in the first place.

Moreover, NRD damages are not the kind of response costs that are paid out of
Superfund, which is a statutory consideration under CERCLA § 108(b)(2), nor are they
a foregone result of the release of hazardous substances. In developing the NRD
multiplier, EPA studied 319 facilities with CERCLA response costs and only 24 of those
sites had NRD. That is only 8 percent of the facilities studied by EPA. This does not
even account for those facilities that have no CERCLA releases and therefore no
CERCLA NRD liability. If the agency had considered those facilities with CERCLA
releases but no NRD in its calculations, then the median NRD as percentage of
response costs is zero and the mean is 1.1 percent, both magnitudes of order lower
than EPA’s proposed 13.4 percent multiplier. However, even with that correction, NMA
opposes the inclusion of the NRD. To assume that NRD will occur at all HRM classes of
facilities is unsupported in the record and certainly does not reflect the “degree and
duration of risk” presented by classes of facilities in the HRM industry. As described
above in Section A, EPA also made various faulty assumptions in calculating the
proposed multiplier that are arbitrary and capricious. Taken together, EPA has
exceeded its statutory authority in including the proposed NRD multiplier for the HRM
industry.

E. Conclusions on EPA’s Flawed Approach to the Formula

Overall, EPA’s approach to establishing the level of financial responsibility is full
of circular reasoning, inconsistencies, internal contradictions, and unsupported
assumptions. EPA’s basic premise that CERCLA § 108(b) is functionally different from
closure and reclamation requirements covered under existing state and federal
programs is contradicted by its own methodology. Moreover, EPA ignores the industry
best practice of calculating site-specific financial responsibility in favor of overly
simplistic formulas based on statistical manipulation of poorly misunderstood and
misinterpreted data. EPA’s failure to consider the probability of occurrence compounds
the problems associated with the formula, resulting in egregiously high financial
responsibility calculations. By designing the formula to replicate costs incurred in
remediating the most expensive legacy Superfund sites, EPA in no way reflects the
“‘degree and duration of risk” presented by today’s HRM industry and thus the financial
responsibility formula is arbitrary and capricious.

EPA’s reductions do not solve the fundamental problems with the formula and
only serve to further shine a spotlight on EPA’s flawed approach. In EPA’s zest to
distinguish this rulemaking from existing state and federal reclamation programs, it
unlawfully substitutes the expertise of state regulators and federal land managers with
its own flawed design and operating criteria. While EPA claims throughout the proposal
that it is not regulating the design and operation of HRM facilities, this very approach
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results in the backdoor regulation of the HRM industry beyond the scope of CERCLA §
108(b)’s statutory directive. See 82 Fed. Reg. at 3403 (claiming that the proposed
CERCLA 108(b) requirements are not designed to “ensure proper closure or
reclamation of an operating mine.”). EPA’s approach could also incentivize the adoption
of practices that simply do not apply to all HRM classes of facilities, and are
inappropriate or even harmful when imposed at specific sites. These investments would
result in wasted dollars with no meaningful environmental benefit. The financial
responsibility proposed in this rule will impose an unreasonable burden on an already
highly regulated industry without the benefit of reducing any significant risks not already
addressed by existing state and federal programs. All in all, the proposed CERCLA §
108(b) financial responsibility formula and the proposed reduction criteria go far beyond
what Congress authorized under the statute and thus support the withdrawal of the rule,
not its promulgation.

V. EPA’s Economic Analysis Significantly Underestimates the
Economic Impact on the HRM Industry

EPA’s RIA is an assessment of compliance costs based on a subset of HRM
facilities (49 facilities identified) and related owner companies for which the agency
claimed it could obtain detailed technical data. See 82 Fed. Reg. at 3391, See at ES-3.
According to EPA’s RIA, the proposed rule “may require [HRM] facilities to secure
approximately $7.1 billion in financial responsibility obligations.”® RIA at ES-7; 82 Fed.
Reg. at 3393 (emphasis added).

Under the preferred option, which does not allow the use of the financial test, the
entire $7.1 billion would be covered by third-party instruments. /d. EPA estimates that if
it allowed the financial test, $4.9 billion would be covered by third-party instruments (or
70 percent of the total). /d. EPA quantifies the annualized compliance cost to industry to
procure third-party instruments at $771 million (without a financial test) and $111
million (with the financial test), not including additional annualized administrative costs.
Id. (emphasis added). In comparison, EPA’s preferred option results in a savings to the
government of approximately $527 million over 34 years, or only $15.5 million per
year (and even less at the estimated $511 million savings with the financial test). See
RIA at ES-7 & ES-8; See also 82 Fed. Reg. at 3395 (emphasis added).

o0 To support its RIA and Market Capacity Study, EPA assumes that modeled HRM facilities meet
the reduction criteria for many site features, when in practice it is unlikely that most facilities could meet
the reduction requirements because of their all-or-nothing nature. Thus, if many site features fail to meet
the reduction criteria, which is a likely outcome as described in more detail in Section Il1.B, EPA’s
proposed rule will cost significantly more than the estimated $7.1 billion. There is a second fundamental
flaw with the RIA; apparently EPA did ot finalized the language for the credits or reductions until after the
RIA was completed. The examples calculated for the RIA did not use the same credits that are included
in the final text of the proposed rule. NMA members and other companies who are used as examples in
Appendix B to the RIA have tried to replicate the calculations, but find either that their facilities do not
qualify for the credits under the language of the proposed rule or there are substantial uncertainties about
the application of the credits. If the authors of the RIA were not working with the final text of the proposed
rule, the entire analysis is useless.
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NMA supports and incorporates by reference the independent economic analysis
completed by OnPoint Analytics, Inc. and submitted by Freeport-McMoRan Inc. to the
docket for this rulemaking. OnPoint’'s Analysis demonstrates that EPA substantially
underestimated the cost of this rule to the HRM industry by several orders of magnitude.
Specifically, OnPoint concludes that the cost of the proposed rule could be as high as
$39.4 billion on a net present value basis. That is over five times the total amount
estimated by EPA in the RIA. In addition, OnPoint concludes that the proposed rule
could directly reduce employment by up to 10,110 jobs in the HRM industry, even
before considering the indirect and induced impacts of the rule. In comparison, EPA’s
RIA does not even attempt to quantify employment losses. See 82 Fed. Reg. at 3395
("EPA did not have sufficient data to model and quantify the potential changes in mines’
employment levels as a result of the proposed regulation.”)

Importantly, OnPoint’s analysis accounts for collateral and annual costs that are
typical in the HRM industry to estimate the cost of obtaining a financial responsibility
instrument. EPA’s analysis wrongly assumes that there will be no collateral costs. For
the 19 mines modeled by OnPoint, financial responsibility requirements are
estimated to total $15.04 billion. This number far exceeds the agency’s estimated
$7.1 billion total for the universe of facilities impacted by this rule. In addition, these
modeled mines would be required to set aside between $3.67 billion and $9.02 billion as
collateral and pay annual costs of between $75 million and $376 million according to
standard industry percentages. Using a metals mining industry weighted average cost
of capital of 8.40 percent, the total annual costs for the modeled universe of setting
aside this capital, along with the annual fees, is between $391 million and $1.13 billion.
Again, this far surpasses the estimates in EPA’s RIA. The annual revenue impact of the
proposed rule on these modeled mines alone is between $434 million and $1.26 billion.

Notably, OnPoint’s modeled universe is estimated to represent approximately 34
percent of the HRM industry. OnPoint estimates that the proposed rule will cost the
HRM industry between $1.1 billion and $3.3 billion per year. OnPoint’s lower bound
estimate is 6.4 times EPA’s estimate for the annual cost of the preferred option.
OnPoint’s higher bound is over 19.3 times EPA’s estimate for the annual cost of the
preferred option. With annual net profits estimated at $5 billion for the HRM
industry, these regulatory costs are estimated to be between 23 percent and 66
percent of industry profits under current commodity prices. The proposed rule’s
regulatory costs are estimated to reduce the capital investment in the HRM
industry by between $5.6 billion and $16.1 billion.

OnPoint also analyzed the indirect and induced impacts in Alaska, Arizona,
Colorado, Idaho, Montana, Nevada, New Mexico, and Utah. OnPoint concluded that the
proposed rule would reduce annual economic output by between $1.3 billion and $3.8
billion within these modeled states alone, considering direct, indirect, and induced
effects. Furthermore, the proposed rule will result in 3,808 jobs to 11,047 jobs lost in
these modeled states alone, again considering direct, indirect, and induced effects.
Finally, the proposed rule would lead to a decrease in annual tax revenue between $58
million and $168.4 million at the state and local level, while associated federal tax
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revenue will decrease by between $92.5 million and $268.3 million, for these modeled
states alone.

Altogether, these economic impacts will have a profound and extraordinarily
adverse impact on the HRM industry, as well as substantially impact the local
communities it supports through the significant loss of high-paying jobs and tax
revenue. The proposed rule will significantly reduce mining employment, investment,
and revenues. While EPA grossly underestimates the economic impacts of the
proposed rule on the HRM industry, the agency also overestimates the benefits to the
government. In particular, EPA improperly uses an economy-wide exit rate, instead of
the firm exit rate for overall mining companies. This choice alone significantly biases the
benefits of this rule. For example, using the more reasonable exit rate of 2.27
percent, the government’s cost in the absence of the proposed rule — otherwise
known as the benefits of this rule — is reduced from $527 million to $160 million.
Importantly, EPA provides no evidence to support its assumption that exiting firms will
fail to meet any of their CERCLA obligations. Thus, EPA’s calculations represent the
maximum possible benefit, as even exiting firms are unlikely to fail to meet all of their
environmental obligations.

V. EPA Failed to Adequately Assess Market Availability and Affordability and
Proposed Instrument Terms and Conditions that Will Limit Market
Participation

Pursuant to a Congressional request,®' EPA conducted a Market Capacity Study
prior to the publication of the proposed rule. 82 Fed. Reg. at 3399. See also Market
Capacity Study at 1 (“The subject request asks for the EPA to collect and evaluate
information from the insurance and financial industries regarding the use and availability
of financial responsibility instruments.”). According to EPA, this study “assessed the
likely availability of financial responsibility instruments and the capacity of third-party
markets to underwrite financial responsibility requirements for responsible parties
subject to CERCLA § 108(b).” 82 Fed. Reg. at 3399. Based on this study, EPA claims
that “sufficient capacity likely will be available to cover the financial responsibility
obligations called for under CERCLA § 108(b).” Id. (emphasis added). See also Market
Capacity Study at 21 (“additional market capacity likely exists to support entities seeking
financial responsibility coverage in response to CERCLA 108(b)”).

Notably, EPA at the same time admits that “the ultimate availability of CERCLA §
108(b) financial responsibility instruments cannot be predicted with certainty until the
final rule has been promulgated.” 82 Fed. Reg. at 3399 (emphasis added). In the RIA,
EPA is even more direct, stating that the agency “determined that the market for the

o1 The Conference Committee Report attached to the Consolidated Appropriations Act of 2016
(Public Law 114-113) directed EPA to: “collect and analyze information from the commercial insurance
and financial industries regarding the use and availability of necessary instruments (including surety
bonds, letters of credit and insurance) for meeting any new financial responsibility requirements and to
make that analysis available to the House and Senate Committees on Appropriations and to the general
public on the Agency website 90 days prior to a proposed rulemaking.”

79

Sierra Club v. EPA 18cv3472 NDCA Tier 2 ED_002061_00087255-00079



types of [financial responsibility] instruments described above does not yet exist to
cover financial responsibility under CERCLA 108(b).” RIA at 4-10 (emphasis added).
However, the agency convinces itself that “the market will have an opportunity to
respond” and therefore, no real market capacity problems exist that could derail the
ability of HRM facilities to obtain affordable third-party instruments to cover this costly
new obligation. 82 Fed. Reg. at 3399. See also Market Capacity Study at 2 (“[W]ith all
else equal, standard economic principles suggest that as demand for a new product
increases, insurers and sureties will seek to satisfy such demand with new products.”).
These conclusions read more like wishful thinking than an actual market analysis.
Additionally, EPA’s attempts to reassure itself and the regulated community are in the
end futile. EPA’s remarkably limited analysis of market capacity does not reflect, nor do
the proposed financial instruments fix, the real-world concerns from experts in the
insurance, finance, and banking sectors that will drastically impact the ability of the
HRM industry to even obtain, nonetheless afford, third-party instruments to cover this
costly new obligation.

A. EPA’s Market Capacity Study Provides No Value in Assessing
Affordability or Availability of CERCLA § 108(b) Financial
Responsibility Instruments

EPA’s Market Capacity Study has no real value in assessing the availability or
affordability of third-party instruments that could prospectively cover EPA’s proposed
CERCLA § 108(b) financial responsibility obligation. The scope and depth of EPA’s
Market Capacity Study is limited to examining high level financial measures of the
insurance and surety industries. This generic analysis produces a simplistic quantitative
assessment which fails to support the conclusion that adequate capacity will be
available for the type of financial responsibility obligations proposed for the HRM
industry under CERCLA § 108(b). Contrary to EPA’s assertion in the proposal, the study
contains no “qualitative data” that supports the conclusion that “sufficient capacity likely
[would] be available to cover the financial responsibility obligations.” 82 Fed. Reg. at
3399.

1. EPA’s Inadequate Research and Consultation Results in
Unjustifiable Conclusions

EPA simply researched published industry data on insurance and surety
premiums as if these were “a reliable measure with which to assess market capacity.”
Market Capacity Study at 2. EPA’s theory rests on the unsupportable assumption that
“[a] ‘'soft’ market suggests that there exists the potential for greater instrument supply
than demand” and that since current market conditions are healthy it signals “potential
capacity for expansion.” /d. at 8. Specifically, EPA opines that “the current capacity of
(re)insurance and surety markets for the product lines necessary to serve the financial
responsibility needs of the [HRM] industry pursuant to CERCLA 108(b) requirements
may be as much as $5.6 billion.” Id. at 2. The agency completely punted on any relevant
analysis of the proposed rule itself, instead summarily concluding: “The timing, pricing
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and nature of such products will ultimately depend on the requirements established by
the rule.”®? Id. at 5.

At best, the data in the study supports the single proposition that at the moment
the overall insurance and surety markets are currently in sound financial condition. Yet,
that “macro” analysis does not inform whether sufficient capacity will exist for the
environmental site liability segment of the market or, more specifically, for the HRM
industry. Amounts of coverage may be available for standard coverages, but they do not
offer any insights into whether coverage may be available for non-standard coverages
associated with the unigue environmental and financial exposures rooted in the HRM
industry CERCLA § 108(b) rule. Nor does this global capacity reflect what is truly
available for products specific to the HRM industry. Indeed, as described in more detall
below, EPA’s report contains ample evidence that the market for more volatile lines of
business—environmental liability generally and mining more specifically—are
constrained if not shrinking.

For example, the number of sureties actively participating in the HRM sector is a
small percentage of the overall industry and offer more restrictive capacity terms for the
HRM industry due to the nature of the underlying risks, the long-term duration of
guarantees, and the non-cancellable nature of the bond. In combination, these
characteristics result in a smaller aggregate pool of capacity and the amount available
to any particular HRM owner or operator is limited. Moreover, a dramatic increase in
demand will assuredly drive both higher pricing and higher collateral requirements for
many HRM companies. Capacity terms and conditions, including rate and collateral, will
depend on specific underwriting criteria such as individual site characteristics, the
compliance record of the owner or operator, and various credit metrics. EPA gives short
shrift to these important considerations, merely mentioning them without any further
analysis. See Market Capacity Study at 2.

Notably, EPA conducted its capacity study and consulted (on a very limited
basis) with the insurance and surety industries prior to articulating sufficient details on
the requirements for the different financial instruments that EPA will allow under the
proposed rule. Consequently, the providers of the various acceptable forms of financial
responsibility could not provide the type of feedback useful for assessing their
appetite—and likely capacity—for underwriting the proposed obligations. In
combination, the gaps in relevant information, lack of meaningful analysis, and
inadequate consultation with providers, precludes accepting the EPA conclusion “that
there will likely exist sufficient providers and capacity to meet the requirements of future
CERCLA 108(b) regulations.” Market Capacity Study at 22. The hedge that immediately
follows—it cannot be predicted with certainty until after those rules are finalized and the
market responds—reveals the only honest answer EPA can provide: “We don’t know.”

92 Even in EPA’s very brief discussion of trusts, letters of credit, and financial test, where EPA
wrongly assumes that “there is essentially unlimited market capacity for these specific [financial
responsibility] options,” EPA acknowledges that these forms also have qualifying limitations such as an
owner or operators showing of adequate credit and assets, demonstrated performance, financial health,
and credit worthiness. Market Capacity Study at 7.
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As explained more fully below, the market response to the financial responsibility
obligations proposed will be largely negative and any capacity that may emerge will be
selective and limited.

To suggest coverage is available without reasoned justification is indefensible
given the immense economic repercussions of this rule as described in Section IV. This
is particularly concerning since EPA assumed that no market capacity constraints exist
when estimating the cost of the instruments. See 82 Fed. Reg. at 3392. According to
OnPoint’s analysis, financial responsibility requirements for just the 19 mines it modeled
are estimated to total $15.04 billion. This number is three times over the market that the
agency claims will be available to absorb this new obligation. Even taking as truth EPA’s
$7.1 billion in total financial responsibility obligations, the agency’s own estimates
completely dwarf the agency’s identified market capacity. See 82 Fed. Reg. at 3392;
RIA at ES-7. Yet, in complete contradiction, EPA argues that “preliminary results from
draft regulatory impact analyses reveal estimates of total demand for instruments to be
below that of the Agency’s estimate of overall capacity.” 82 Fed. Reg. at 3399. To claim
market capacity exists without considering the critical elements of the rule that will have
an impact on the willingness of market participants to offer these instruments, such as
the estimated aggregate liability from the financial responsibility formula, the wording
and form of the third-party instruments, and other relevant conditions on each of the
instruments, is arbitrary and capricious and fundamentally wrong.

Interestingly, the Market Capacity Study is rife with cautionary language relevant
to market capacity and instruments associated with environmental liability, as well as
more generally for financial assurance available to the HRM industry under existing
programs. For example, EPA acknowledges that the “insurance and surety capacity for
environmental liabilities may be contracting.” Market Capacity Study at 2. EPA offers a
specific example, noting that AlG, the largest underwriter of environmental insurance,
announced last year that it would no longer offer environmental impairment liability
coverages. /d. at 15. Other examples include statements such as: (1) “[rleduced
underwriting in business lines that are inherently volatile [as] necessary to ensure long-
term financial stability and profitability in a low interest rate environment;” and (2) “it is
important to keep in mind that insurers and sureties will continue to be wary of business
lines that are recognized as volatile (as the HRM industry could be characterized).” /d.
at 16. EPA completely downplays these realities.

In the agency’s summary of key information, several important cautionary
statements are also present from brokers with mining experience. For example, Wells
Fargo acknowledged in its “2016 Insurance Market Outlook:” “Energy risks, power and
utility risks, and mining risks: these industries have significantly less capacity available
to them, with carriers generally not willing to write more than a one- or two-year term.”
Id. at 18. Specific to mining, Marsh stated in its “United States Market Report 2016:”
“The sustained downward movement in commodity prices continued in 2015, and
mining companies faced constant pressure to contain risk and insurance costs.” /d. at
19. EPA also notes that “Willis identifies mining as a risk of concern, warranting careful
evaluation.” /d. at 20. Willis reported that “increased regulatory scrutiny on
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transportation/railroad, mining, energy, and pipeline exposures, [are] resulting in the
reevaluation of these sectors by underwriters and inspiring a new push to shift liability to
users of facilities.” /d. EPA simply glosses over these significant cautions on availability
of insurance/surety to the HRM industry.

EPA even concludes that the agency’s assessment “suggests a growing trend on
the part of underwriters to shy away from volatile lines of coverage” and that “[t]his
consideration will weigh on the degree of additional market capacity that third-party
insurers and sureties are likely to leverage to provide the instruments necessary for
[HRM] entities required by any CERCLA 108(b) final rule.” Id. at 21. See also RIA at 4-
10 (“observers acknowledge that overall capacity for risk specific to the mining industry
will decrease due to the sector’s volatility”). However, EPA dismisses these critical facts
with essentially no reasoned explanation or further analysis, and instead rests its
ultimate conclusion of available market capacity on: (1) general commentary on the
growth of capacity in the insurance and surety markets; and (2) the potential and
untested role of captives and risk retention groups (RRGs) in filling a market void where
traditional forms of third-party instruments are unavailable for a majority of the HRM
sector. See Market Capacity Study at 21-22. EPA’s RIA is explicit in its reliance on
these flawed theories, concluding that the agency “anticipates that the insurance market
will endeavor to meet the increased demand . . . through alternative risk transactions,
such as layered risk management instruments, and the concurrent formation of risk
retention groups.” /d. at 4-10. Yet, at no point in the Market Capacity Study or the RIA
does EPA even attempt to evaluate the suitability of RRGs for the HRM industry. NMA
is greatly concerned with the agency’s blanket reliance on these arrangements given
that they are difficult to achieve, are completely untested for the kind of expansive
financial liability proposed in this rule, and are not widely used in the HRM industry
today. To suggest that these arrangements will result in any meaningful increase in
capacity is a baseless overstatement.

In the end, EPA’s unsubstantiated optimism that the market will simply just
respond and cover this new obligation is not based on a true evaluation of market
capacity, the barriers associated with specific regulatory provisions in this proposed
rule, or the aggregate demand that will be placed on and constrain the market. See 82
Fed. Reg. at 3399. Nothing in the Market Capacity Study evaluates the important issues
at hand, such as whether there will be a third-party market for the financial responsibility
instruments EPA actually proposes in the rule (instead of hypothetical scenarios), or
how any such market will price or establish terms and conditions for those prospective
products. Consequently, the agency’s Market Capacity Study is critically flawed and
provides no value in assessing this crucial issue.

2. EPA Failed to Examine the Correct Market Segment
EPA’s assessment that $600 million in environmental insurance capacity and $5
billion in surety capacity may currently exist for the type of product lines to address

HRM financial responsibility needs under the proposed rule lacks credibility. The
estimates are based upon written premiums as a measure of the current size of the
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overall insurance and surety markets for environmental coverage. However, premiums
written captures both rate actions and new business. Accordingly, this metric alone
does not provide a reliable indicator of the potential capacity for the proposed financial
responsibility obligations. Moreover, capacity and availability varies by both lines of
business and industry segments. In short, nothing in the analysis attempts to evaluate
how much capacity may exist for the obligation EPA proposes to impose on the HRM
industry. Both experience and market analysis confirm that for certain classes, such as
mining, significantly less capacity will be available than what EPA surmises may exist
for all classes of environmental risk. See Wells Fargo, 2017 Insurance Market Outlook,
at 14 (“Therefore, we are confident that there will be continued growth with a soft market
in 2017 for most classes or risks, except higher risks such as petrochemical, oil and
gas, power and utility, and mining.”) (emphasis added). In sum, environmental site
liability coverage for the mining sector does not reflect the broader market examined by
EPA.

Apart from the failure to examine the likely availability of insurance or surety
coverage for the proposed financial responsibility obligations for the HRM industry, the
analysis does not examine the related availability issue of the limits third-party providers
will impose on individual companies. Both insurance and sureties will limit the amount of
aggregated exposure for any one company. Both availability and the limits are often
accompanied by collateral demands that further impair the company’s financial position
or credit worthiness. This in turn will compromise their retention of existing coverages
under other closure, response, and reclamation programs.

Experience over the past several years reveals that environmental site liability
insurance for the HRM industry is potentially available on only a very select basis by a
few carriers. The terms are becoming more restricted with short policy terms, high
deductibles, and often limited to new conditions. Seg, e.g., Wells Fargo, 2017 Insurance
Market Outlook at 14 (noting that one year policy terms are becoming the norm for
difficult risks such as mining). Some of the major carriers have reinsurer treaty
exclusions for HRM companies.

The face amounts, nature of the risks, and the unconventional terms and
conditions proposed for the financial responsibility instruments will require access to the
Excess and Surplus (“E&S”) line of insurance—a small subset of the environmental
insurance market. E&S lines are resorted to for high capacity, unique and new, or
emerging risks that standard line insurers decline to cover when they do not meet
insurers’ underwriting guidelines. The total E&S lines of business on a direct premiums
written (“DPW”) basis represents only 7.0 percent of the total Property and Casualty
sector. AM. Best, U.S. Surplus Lines, at 3 (Exhibit 1) (Sept. 2016). The top ten U.S.
based E&S providers had approximately $11.5 billion in DPW in 2015. /d. at 9 (Exhibit
8). Two E&S Groups, Lloyd’s and AlG, account for more than 32 percent of the total
E&S line share. /d. at 8 (Exhibit 7). However, as discussed below these markets are
consolidating and contracting.
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The market is consolidating through increased merger and acquisition activity.
Future growth will continue to be inorganic through more mergers and acquisitions.
These trends suggest reduced competition with a combination of attendant impacts of
reduced underwriting, higher pricing, or eschewing more volatile business lines to
preserve profitability. The recent exit of AlG from the environmental site liability product
line is especially instructive. AlG had one of the largest books of environmental site
liability policies for mining and over 30 years of experience in this market. While a few
carriers may have picked up some of AlG’s vacated positions, the fact that AlG could
not remain profitable in this space despite three decades of actuarial data suggests the
remaining few market participants may exit or further reduce their exposures.

Apart from a passing mention of the E&S line of insurance, the market capacity
study is devoid of any analysis of the capacity for that insurance line, how it interacts
with the standard line providers, and how the E&S insurers’ view the nature of the risks,
high capacity requirements, and the terms and conditions of the proposed financial
responsibility instruments. This omission is especially egregious since even EPA’s
report acknowledges that the E&S line will be the primary source of insurance for the
proposed obligations. See Market Capacity Study at 14 (“In general, insurance for
purposes of financial responsibility is provided by ‘surplus’ and ‘excess’ lines insurers.”).

B. EPA’s Consultation with the Insurance, Surety, and Banking
Community Was Woefully Inadequate

As briefly discussed above, EPA’s evaluation and conclusions on market
capacity are based on insufficient consultation with the third-party instrument providers
who are the true experts in this field. In December 2015 and January 2016, EPA held
just four meetings, all lasting only two hours, with the insurance, surety, and banking
communities.® At the time of these meetings, EPA had not yet developed critical
elements of the rule that are crucial to evaluating and understanding market availability
and affordability, including the financial responsibility formula and the CERCLA § 108(b)
financial responsibility instruments. Instead, the agency walked these stakeholders
through the agency’s then current thinking on the proposed rule structure, covering
various topics such as: (1) scope of coverage; (2) payment triggers; (3) duration and
cancellation; (4) amount; (5) direct action; and (6) instrument form. Such discussions,
while relevant, should have been the starting point of the consultation, not a one-time

o3 See Meeting Notes from CERCLA 108(b) Meeting Between EPA and Insurance Community
Representatives (Dec. 8, 2015) (EPA-HQ-SFUND-2015-0781-0447) (Insurance Meeting Notes); Draft
Meeting Notes from CERCLA 108(b) Meeting Between EPA and Banking Community Regarding Letters
of Credit (Jan. 12, 2016) (EPA-HQ-SFUND-2015-0781-0446) (LOC Meeting Notes); Draft Meeting Notes
from CERCLA 108(b) Meeting Between EPA and Surety Community (Jan. 14, 2016) (EPA-HQ-SFUND-
2015-0781-0445) (Surety Meeting Notes); Draft Meeting Notes from CERCLA 108(b) Meeting Between
EPA and Banking Community Regarding Trust Funds (Jan. 28, 2016) (EPA-HQ-SFUND-2015-0781-
0444) (Trust Meeting Notes). Based on our review of the participants in attendance, NMA is concerned
that these meetings were not fully representative of the markets that participate in the HRM reclamation
bonding sector, who could have provided necessary expert advice on this proposed rule.
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opportunity to provide minimal advice on this complex issue before any details were
available.

CERCLA clearly directs EPA “[t]Jo the maximum extent practicable . . . cooperate
with and seek the advice of the commercial insurance industry in developing financial
responsibility requirements.” 42 U.S.C. § 9608(b)(2) (emphasis added). However,
EPA never shared the type of information necessary for these stakeholders to provide
any meaningful advice in the development of this rule as directed by Congress. In fact,
EPA even declined to discuss essential issues with stakeholders. See Surety Meeting
Notes at 4 (“EPA responded that EPA is not able to share details on the [financial
responsibility] model right now[.]”) When the agency consulted with the insurance,
surety, and banking sectors, EPA was many months away from finalizing key
documents that supported the agency’s decisions on the draft terms and conditions of
each of the third-party instruments, including the specific wording of each agreement
and the eligibility requirements for these instruments.%

In addition, these stakeholders were never given other important information
related to the aggregate amount of financial responsibility estimated under this
proposed rule,® the process for regulatory review and approval of financial
responsibility amounts, or other triggers in the rule that will require action from an
instrument provider. All are key elements related to the exposure that these providers
will be insuring against and will directly influence their willingness to participate in the
market. Yet, EPA squandered the opportunity to obtain critical advice while developing
the proposed rule.

Overall, EPA’s lack of transparency resulted in a missed opportunity to learn from
the experts, including those familiar with the complexities of existing bonding regimes
for the HRM industry. The agency did not avail itself of the expertise offered by those in
the financial and banking sectors and instead simply “checked the box” and developed
its proposal in a vacuum. Because of this choice, EPA was left to guess at what the

o4 See CERCLA § 108(b) Financial Responsibility Instrument Support: Potential Issuer Eligibility
Requirements for Insurance, Surety Bonds, Letters of Credit, and Trust Agreements and Standby Trust
Agreements under CERCLA § 108(b) (Nov. 2016) (EPA-HQ-SFUND-2015-0781-0504); See also
CERCLA § 108(b) Financial Responsibility Instrument Specification: Potential Requirements for
Insurance, Surety Bonds, Letters of Credit and Trust Agreements and Standby Trust Agreements under
CERCLA § 108(b) (Nov. 2016) (EPA-HQ-SFUND-2015-0781-0503).

95 EPA even cautions that sufficient capacity “will be highly dependent upon the overall amount of
financial responsibility that the market will need to accommodate.” 82 Fed. Reg. at 3399. This information
was not available during the stakeholder meetings. See Insurance Meeting Notes at 1 (“EPA responded
that the model/formula is still under development and that the Agency hasn’t established a minimum or a
maximum.”). The Surety & Fidelity Association of America asked for this information six months after
EPA’s meetings with stakeholders. Letter from Surety & Fidelity Association of America to Mathy
Stanislaus, Assistant Administrator of the Office of Land and Emergency Management at 3 (July 14,
2016) (EPA-HQ-SFUND-2015-0781-0443) (SFAA Letter) ("Does EPA have an estimate of the aggregate
required amount of financial assurance for the entire hardrock mining industry?”). EPA did not provide this
information before issuing the proposed rule.
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financial industry would potentially find palatable. This woefully limited consultation does
not comply with the more rigorous outreach intended by Congress.

C. The Terms and Conditions for the Proposed Third-Party Instruments
Will Discourage Providers from Participating in this Market

As demonstrated throughout this rulemaking, limited consultation with the experts
has resulted in a fundamentally flawed rule. EPA’s failure to continue the conversation
and seek the advice of the insurance, surety, and banking experts while developing the
key elements of the rule is apparent in the defects found in the proposed financial
responsibility instruments. The amounts calculated from the proposed rule are
enormous and the form and function of the instruments are unconventional compared to
current commercial products used to financially support or transfer risk for
environmental obligations. The combination of these features all but guarantee that
third-party underwriting will be unavailable except for a select few and expensive for
anyone who can access such coverage.

One third of the 49 sites EPA modeled yield final financial responsibility amounts
in excess of the prevailing $50 million policy limit for environmental site liability. RIA,
Appendix B, Exhibit B-9. For companies with multiple facilities, the underwriters’
aggregate company exposure limits pose additional constraints on accessing third-party
financial responsibility instruments for each of its facilities.

EPA’s failure to examine the relevant market segment in its “macro” analysis of
market capacity is compounded further by erroneously projecting a market response for
an entirely different obligation than the current market for the commercial financial
products EPA examined in the market capacity study. At its core, the obligation EPA
has designed in the proposed rule is disconnected from the actual event or risk of a
release of a hazardous substance. This fundamental change arises primarily from the
proposed use of cancellation, termination, non-renewal or filing for bankruptcy
protection—events distinct from an actual or threatened release of a hazardous
substance—as triggers for automatic recovery of the full amount of the financial
instrument. So rather than insuring the risk of a release or owners’ performance, the
obligation EPA is requiring the insurance and surety industry to guarantee is the insured
company’s financial condition.

CERCLA requires EPA “[t]o the maximum extent practicable . . . cooperate with
and seek the advice of the commercial insurance industry in developing financial
responsibility requirements.” 42 U.S.C. § 9608(b)(2). The direct inference from this
requirement is that Congress intended EPA to fashion financial responsibility
requirements in a manner that would align closely with the common available forms
available in the commercial market place. Here, EPA has proposed financial
responsibility requirements that are directly at odds with the fundamental and customary
underwriting practices, the risks they typically underwrite, and the business models of
insurance, surety, and LOC providers. There is nothing in the statutory design that
compels EPA to fashion a financial responsibility obligation in such a manner.
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EPA’s apparent answer is simply that “economic principles suggest that as
demand for a new product increases, insurers and sureties will seek to satisfy such
demand with new products.” Market Capacity Study at 2. This “Field of Dreams”
bromide (If you build it, they will come) misses the mark. The third-party providers will
behave like any other business and find a more attractive use of their capital. Longer-tail
and vague exposures such as those proposed delay their ability to report a return and
make it more difficult to extract their risk capital. Premature payouts as envisioned
under the range of trigger events will prevent the third-party providers from attaining the
earnings on premiums to more than offset any payouts. On the other side for HRM
companies, financial responsibility instruments that are not available because of lack of
qualification, collateral requirements, and higher premiums provide no demand at all.
EPA’s proposed rule represents a minefield for all participants.

NMA highlights some of these concerns in more detail below, which were
identified based on discussions with various financial assurance providers in the
insurance, surety, and banking communities, as well as internal discussions with
member company finance experts.

e EPA’s Approach Restricts the Diversity of Available Options: EPA
acknowledges that market capacity will be influenced by the agency’s own
decisions on: (1) the diversity of instruments allowed; (2) whether risk
retention groups (RRGs) are allowed; and (3) whether a financial test is
permitted. 82 Fed. Reg. at 3399. According to the agency, “[a]ll such features,
if included in the rule, could help to relieve pressure on third-party surety
markets and ensure greater market capacity.” Yet, EPA’s proposal does not
even implement the methods the agency has identified as necessary to
promote capacity. EPA’s preferred option is no financial test, even though the
agency recognizes that under this approach “limited market capacity may be
burdened.” 82 Fed. Reg. at 3440 fn.131. In addition, EPA does not propose to
allow captive insurance or RRGs as eligible issuers; rather, it merely seeks
comment on various concerns regarding these mechanisms and additional
ratings requirements the agency may impose if the agency approved their
use. See 82 Fed. Reg. at 3426-27. This baffling bait and switch further erodes
the reliability of EPA’s overall market capacity analysis.

e Direct Access by Third Parties: NMA understands that third-party direct
action is a major concern raised by numerous instrument providers. For
example, we are aware through comments submitted by the Surety & Fidelity
Association of America (SFAA) last summer that direct-action claims will pose
a major impediment to participation by a significant portion of the surety
market. SFAA Letter at 2. In EPA’s limited consultation, this theme was also
prevalent. See Surety Meeting Notes (“3™ party liabilities that can be claimed
by a wide range of claimants may cause concern to surety providers because
it can be very expensive and messy”); See also Insurance Meeting Notes at 4
(“direct action is possible, but it's not a preference for the insurer”); LOC
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Meeting Notes at 3 (“direct action wouldn’t work because it would make the
LOC like an insurance policy and a LOC is not, and cannot be, an insurance
policy”). While EPA “sought to address the major issues raised by the
financial community” in the proposed rule, 82 Fed. Reg. at 3414, NMA
remains very concerned that the language in the instruments is not adequate
to describe the requirements for direct action claims. Additionally, EPA’s
failure to impose limitations on a provider’s ability to recover costs for defense
of these claims from the instrument will limit the number of providers willing to
undertake this new liability. The result is likely unreasonably high costs
imposed on owners and operators seeking coverage, such as high premiums
and fees to cover claims management and defense of claims outside the
limits of the policy.

¢ Extremely High Limits of Liability: The surety industry is on record that the
aggregate demand imposed on the market by this rule will have an impact on
market capacity in that sector. SFAA cautioned that “the aggregation of
financial assurance requirements could present availability challenges,
particularly considering the other risks” identified by the association. SFAA
Letter at 3. Notably, SFAA pointed out the inherent duplication of EPA’s
proposed rule with existing state and federal bond requirements that its
members currently provide, emphasizing the need to avoid duplicative
liability. /d. at 2-4 (“there is significant overlap of coverage between the 108(b)
financial assurance and the surety bonds currently being furnished to meet
state and federal requirements”). EPA, however, did not listen to this advice.
As discussed above, the estimated amount of financial responsibility for the
expected universe of modeled facilities exceeds the current global capacity of
the surety and insurance markets identified by the agency.

¢ Cancellation, Termination, or Non-Renewal as a Payment Trigger: EPA
proposes to use cancellation, termination, or non-renewal of a product as a
trigger for recovery of the full-face amount of the instrument. Consequently,
EPA can call the face amount of the policy, put it into a standby trust account
and hold that money indefinitely. This requirement effectively changes the
nature of the risk being covered. Instead of providers assessing the risk of a
CERCLA response event, providers will be forced to underwrite the ability of
the operator to meet financial and administrative compliance requirements not
directly related to CERCLA’s statutory purpose. NMA understands that this
kind of trigger is at odds with how commercial third-party insurance operates
and could result in much higher premiums and collateral requirements.

e Bankruptcy as a Payment Trigger: As proposed, bankruptcy triggers a
claim on the financial responsibility instrument. However, EPA has been
warned that bankruptcy alone should not be a trigger for payment and
including this payment trigger would constrain the market. See Surety
Meeting Notes at 3 (“Zurich commented that the surety provider would prefer
that bankruptcy alone not be a trigger for payment” and that this “will impact
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surety providers’ interest in participating in the program.”). See also SFAA
Letter at 2 ("Merely filing for bankruptcy should not be the triggering event for
rights under the bond.”). As discussed in Section C, bankruptcy will not
necessarily result in the government being responsible for remediation at the
site, since operators are often still able to meet their environmental
obligations during bankruptcy proceedings. As one surety stakeholder pointed
out to EPA, "to interpret bankruptcy as equivalent to a threatened release . . .
could trigger action on EPA’s part even if no actual release had occurred at
the mining site.” Surety Meeting Notes at 3.

¢ Constraints on the Form and Function of the Allowable Financial
Responsibility Instruments: EPA is imposing technical limitations on
specific financial instruments that are not typically seen in the market. For
example, EPA has removed horizontal excess coverage for commercial
insurance. This is a significant departure from typical insurance underwriting
and structuring that eliminates necessary flexibility and therefore restrains the
insurance markets. EPA’s proposed rule also dictates new terms for multiple
sureties that are inconsistent with common surety practices and therefore
could limit participation of sureties in this market.

e Undefined Release Processes: EPA’s failure to provide any details on the
process for releasing HRM owners and operators from this obligation is also
an impediment. See Surety Meeting Notes at 3 (“‘Duration risk’ is a concern’”).
The SFAA explained in the context of surety bonds that “long duration
increases the risk to the surety.” SFAA Letter at 3. Accordingly, “sureties
typically raise their underwriting standards, and provide long-term bonds only
to the largest and most financially sound operators.” Id. The duration of the
liability risk is a crucial element of the proposed rule, yet EPA provides little
details on the release procedure. Furthermore, EPA provided no meaningful
standard to determine if a facility presents “minimal” risk warranting release of
the entire obligation. EPA’s failure to clarify the petition process owners and
operators would take to obtain a release from the CERCLA financial
responsibility program will impact market capacity. EPA is effectively creating
an indefinite obligation, regardless of the operating status of the facility. As
EPA’s Market Capacity Study itself shows, the appetite in the market to cover
long-term liabilities with no end date has significantly eroded over the years.
This scenario deprives the instrument providers from any certainty on the
discontinuation of the obligations, which will ultimately limit market
participation.

NMA is confident that other issues will be identified in the record that will provide
a more comprehensive picture of the ways in which EPA’s proposed rule and the terms
related to the third-party instruments will result in a significantly constrained market.
This will have substantial ramifications on the HRM sector’s ability to procure affordable
instruments to cover the full-face value of their estimated CERCLA financial
responsibility obligations. EPA’s failure to adequately assess market capacity and seek
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the advice of the financial and banking industries throughout the entire rulemaking
process has resulted in a proposed rule that exposes the HRM industry to liability
obligations that far surpass the sector’s risk-profile and the existing market capacity.
Considered as a whole, these significant errors support the agency’s ultimate
withdrawal of the proposed rule.

VL. Implementation Issues

While NMA believes that EPA’s proposed rule is unlawful and unsupported by
the record and should be withdrawn, NMA provides the following brief comments on two
implementation issues: (1) EPA’s decision to only apply the CERCLA § 108(b)
obligation on currently active facilities and not inactive facilities or legacy sites; and (2)
EPA’s proposed requirements for public notice as outlined in Section 320.9.

A. CERCLA § 108(b) is Prospective in Nature and Should Not Apply to
Inactive HRM Facilities

First, NMA agrees with EPA that any CERCLA § 108(b) financial responsibility
requirements should only apply to “current owners or operators of facilities that are
authorized to operate, or should be authorized to operate, on or after the effective date
of the rule.” See 82 Fed. Reg. at 3486 (Proposed § 320.2(a)); See also id. at 3404
(“"EPA intends for this proposal to be focused upon an easily-identified, particular subset
of parties that has control over and are thus in the best position to control and address
hazardous substance management activities.”). The text of CERCLA § 108(b) makes it
clear that financial responsibility requirements are prospective only and can only be
made applicable to releases from units at facilities that are active on the date the
regulations go into effect. See 42 U.S.C. § 9608(b)(1) & (2). Specifically, Congress
chose {o use language in the present tense to describe the operations to which this
requirement would apply. See 42 U.S.C. § 9608(b)(1) (identifying “production,
transportation, treatment, storage or disposal of hazardous substances”); Compared to
42 U.S.C. § 9607(a)(2)-(4) (imposing liability on those who are presently disposing of,
transporting, or arranging for disposal of hazardous substances, as well as those who
‘owned or operated” any facility at the time hazardous substances were disposed, or
who “arranged” for disposal or treatment of hazardous substances, or who “accept or
accepted” hazardous substances for transport.). Moreover, the financial instruments
described in CERCLA § 108(b)(2) are also prospective mechanisms for covering those
requirements. See 42 U.S.C. § 9608(b)(2). Financial responsibility under CERCLA is
intended to address current and future risks from ongoing and future mining operations,
not to fund the cleanup from legacy mining sites or inactive units at currently operating
facilities.

This “forward looking” reading of CERCLA § 108(b) is also confirmed by how
EPA has implemented financial responsibility requirements under RCRA. As the
legislative history supporting CERCLA § 108(b) indicates, these financial responsibility
requirements were modeled on the financial assurance provisions of RCRA. See Report
of the Senate Committee on Environment and Public Works, No. 96-848 (July 11, 1980)
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(“Senate Report”) at 92. (CERCLA § 108(b) “is modeled on similar provisions in the
Clean Water Act and the Solid Waste Disposal Act.”). The wording of the relevant
financial assurance provisions of RCRA is in many respects identical to the wording in
CERCLA § 108(b). RCRA § 3004(a)(6) provides that EPA may promulgate
requirements relating to financial responsibility applicable to owners and operators of
facilities for the “treatment,” “storage” or “disposal’ of hazardous waste, that are
“‘consistent with the degree and duration of risks associated with [such] treatment,
storage and disposal.” 42 U.S.C. § 6924(a)(6). This wording is very similar to the
wording of Section 108(b), which provides for financial responsibility requirements
‘consistent with the degree and duration of risk associated” with the “treatment,”
“storage” or “disposal’ of hazardous substances, as well as with the “production” or
“transportation” of hazardous substances. See also RCRA § 3004(t), 42 U.S.C. §
6924(t) (discussing the forms of allowable financial assurance, and the manner in which
the United States may proceed against the guarantor, in terms that are identical to
those contained in Section 108(b) of CERCLA). The only fair reading is that financial
responsibility requirements apply only to active units (at the time the rule goes into
effect), or those that become operational in the future.%®

Finally, a wholly prospective reading of CERCLA § 108(b) is also compelled by
the legislative history of the statute. The Senate Report — which provides the only real
discussion of Section 108(b) — states that Section 108(b) “requires those engaged in
businesses involving hazardous substances to maintain evidence of financial
responsibility commensurate with the risk which they present.” Senate Report at 92
(emphasis added). A fair reading of this sentence is that Section 108(b) requirements
are meant to apply only to those currently engaged in handling or otherwise managing
hazardous substances — not to wholly inactive businesses or to inactive portions of
ongoing businesses. This reading of Section 108(b) is also supported by testimony
given by EPA before Congress in 1979. At that time, Thomas C. Jorling, the EPA
Assistant Administrator for Water and Waste Management, testified before a Senate
subcommittee that new financial responsibility requirements in a hazardous substance
liability law would be important to increase “standards of care” with respect to

98 Other federal financial assurance programs only apply prospectively. For example, EPA’s
financial assurance requirements for underground storage tanks (UST) under RCRA § 9003 apply only to
tanks operating on or after the compliance date specified in the regulations. See 40 C.F.R. § 280.90(b)
("Owners and operators of petroleum UST systems are subject to these requirements if they are in
operation on or after the date for compliance established in § 280.91.”) The same is the case for the
functionally equivalent financial assurance requirements imposed on the HRM industry by the BLM and
U.S. Forest Service pursuant to other statutes. For instance, the BLM, in its Part 3809 regulations, and
the U.S. Forest Service, in its Part 228 regulations, impose financial assurance for reclamation only with
respect to units that were in operation on the effective date of the regulations, or that came into existence
thereafter. See 45 Fed. Reg. 78,902, 78,206 (Nov. 26, 1980) (original BLM financial guarantee
requirements do “not apply to those areas that were disturbed prior to the effective date of this final
rulemaking unless operations continue or begin again in the same project area”); 36 C.F.R. § 228.2 (U.S.
Forest Service requirements “apply to operations hereafter conducted”).
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management of such substances.®” Mr. Jorling testified that this goal is not “relevant” to
sites where releases have occurred in the past, where “it is already too late; emergency
assistanc