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ENVIRONMENT AL PROTECTION AGENCY 

40 CFR Part 122 

IEPA- HQ- OW-2019- 0166; FRL- 999 1-72- OWJ 

Interpretive Statement on Application of the Clean Water Act National Pollutant 

Discharge Elimination System Program to Releases of Pollu tants from a Point Source to 

Groundwater 

AGENCY: Environmental Protectio n Agency (EPA). 

ACTION: Notice of availability of interpreti ve statement and request for comment. 

SUMMARY: The Environmental Protection Agency ("EPA") is issuing an Interpretative 

Statement addressing whether the Clean Water Act ("the CWA" or "the Act") Natio nal Po llutant 

Discharge Eliminatio n System ("NPDES"') permit program appl ies to re leases of a pollutant from 

a point source to groundwater. This Interpretative Statement re flects the E PA ·s consideration o f 

the public comments rece ived in response to its February 20, 201 8 Federal Register notice, as 

summarized immediately below. Info rmed by those comments and based on a ho listic analysis 

of the statute, its text, structure, and legislative history, the Agency concludes that the CW A is 

best read as exc luding all releases of pollutants from a point source to groundwater from NP DES 

program coverage. regard less of a hydro logic connection between the groundwater and 

j urisdictio nal surface water. T he Interpretive Statement provides the EPA 's fu ll analysis and 

rationale supporting its interpretation and is available below and at 

https://www.epa.gov/npdes/ releases-point-source-groundwater. Concurrently with issuing its 

interpretatio n of the CWA. the Agency is soli citing addi tiona l public input regard ing what may 

be needed to provide fu rther clari ty and regulatory certainty on this issue. 
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DATES : Comments must be received or postmarked on or before [insert date 45 days a fter date 

of publicatio n in the Federal Register] 

ADDRESSES: Submit your comments, identified by Docket ID No. EPA- HQ- OW- 2019-0166, 

at https://www.regulatio ns.gov. Follow the online instructions for submitting comments. 

Once submitted, comments cannot be edited or removed from Regulatio ns.gov. EPA may 

publish any comment received to its public docket. Do not submit electronically any infom1ation 

you consider to be Confidential Business Infom1ation (CBI) or other in formatio n whose 

disclosure is restricted by statute. Multimedia submissions (audio, v ideo, etc.) must be 

accompanied by a written comment. The written comment is considered the officia l comment 

and sho uld include discussion of a ll points you wish to make. EPA will generally not consider 

comments or comment contents located outside of the primary submission (i .e ., o n the web. 

clo ud , or other fi le sharing system). For additio nal submission methods, the fu ll EPA publ ic 

comment policy. in fo rmation abo ut C BI o r multimedia submissions, and genera l gu idance on 

making effective comments, please visit https://www2.epa.gov/dockets/commenting-epa­

dockets. 

FOR FURTHER INFORMATION CONT ACT: Scott Wilson, Office of Wastewater 

Management, Water Pe rmits Divis ion (MC4203M), Environmental Protection Agency. 1200 

Pennsylvania Ave. NW, Washington, DC 20460; telephone number: (202) 564-6087; ema il 

address: wilson.fs@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 
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A. Does This Action Apply 10 1'vfe? Tribes, states, local governments, the regulated community, 

and citizens interested in federal jurisdiction over activities that may release pollutants to 

groundwate r may be impacted by this Interpretive Statement. Potentially affected entities 

inc lude: 

Category Examples of potentially affected entities 

States. Tribes, and Territories State, Tribal, and Te rritorial water qua lity 

agencies and NPDES permitting authorities 

that may need to determine w hether sources 

of po llutants should be addressed by 

standards or permitting actions. 

Federal Agencies Federal agencies w ith projects or o ther 

activities that may have releases that affect 

groundwater with connections to surface 

\,Vaters. 

Industry Industries that may have re leases that affect 

groundwater w ith connections to surface 

waters. 

This table is not intended to be exhaustive, but rather provides a guide for readers regarding 

entiti es like ly to be affected by EPA ' s interpretation of the scope of the CW A N P D ES program. 

Other types of enti ties not listed in the table could also be affected. If you have questio ns 

regarding the effect of thi s action on a particu lar entity, please consult the person li sted in the 

preceding FOR FURTHER INFORMATION CONTACT section. 
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B. How Can I Get Copies ofThis Document and Other Related Information? You may access 

this document electronically at https://www.epa.gov/npdes/releases-point-source-groundwater or 

at https://www.federalregister.gov. EPA has establ ished an official pub lic docket fo r receiving 

comments under Docket lD No. EPA-HQ- OW- 20 19-0166 which is accessible e lectronically at 

http://www. regulations.gov that will also contain copies of this federal register notice and the 

Interpretive Statement. T he public docket does not include Confidential Business lnfonnation 

(CBI) o r o ther infonnatio n whose d isclosure is restricted by statute. The official public docket is 

the collection of materials that is available for public viewing at the Water Docket in the EPA 

Docket Center, (EPA/DC) EPA West, Room B102, 1301 Constitution Ave., NW., Washington, 

DC. The EPA Docket Center Public Read ing Room is open from 8 :30 a.m. to 4:30 p.m., Monday 

thro ugh Friday, excluding legal holidays. The telephone number for the Public Reading Room is 

(202) 566-1744, and the telephone number for the Water Docket is (202) 566- 2426. 

II. February 2018 Request for Public Comment 

On February 20, 20 18, EPA requested public comment regarding whether EPA should 

rev iew and potentially revise or clarify its previous statements concerning the applicability of the 

C W A NP DES permit program to pollutant re leases from po int sources that reach jurisdictional 

surface waters via groundwater that has a direct hydrologic connection to a jurisdictional surface 

water (the "direct hydrologic connection theory"). 83 Fed. Reg. 7126, 7 128 (Feb. 20, 2018). 

EPA asked for specific comment on questions related to CWA autho rity, other programs that 

address these re leases, what issues needed fu rther c larification, and what format EPA should 

pursue if it chose to revise or clarify its position. Id EPA received over 50,000 comments in 

response to its request. Comments addressed the specific questions raised by E PA as well as 

other pertinent topics. EPA received comments from a wide audience representing state 
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governments, local governments. tribes, industry. environmental organizations, academia, and 

private c itizens. See EPA Docket No. EPA- HQ- OW-20 18- 0063, available at 

hllps://www.regulations.gov/docket?D=EPA-HQ-OW-2018-0063. 

Some commenters opposed the di rect hydro logic connection theory on programmatic and 

legal grounds. These comments raised concerns regarding the activities that might be impacted 

if a PDES pern1it is required for a release to groundwater with a direct hydrologic connection 

to jurisd icti onal surface water, including aquifer recharge, leaks from sewage co llection systems, 

septic system discharges. treatment systems such as constructed wetlands, spills and accidental 

releases, manure management and coal ash impo undment seepage. These commenters also 

raised implementation concerns, including how a direct hydrologic connection would be defined 

and where monitoring or the point of compliance would be determined. Commenters opposed to 

the direct hydro logic connection theory raised a range of legal arguments, including that the 

theory was not grounded in the statutory text. pointing in particular to the absence of the term 

··groundwater'" from sections au thorizing the NPDES program and providing excerpts from the 

Act's legislati ve history. 

Other commenters suppo rted the direct hydrologic connection theory, rais ing concerns 

based on the prior examples of environmental impacts from releases to groundwater with a direct 

hyd ro logic connection to jurisdictional surface water. and the importance of the authority to 

regulate or prevent those releases pursuant to the CW A. T hese commenters asserted that the 

C W A's goal of protecting surface waters encompassed re leases to groundwater that could reach 

jurisdict io nal surface waters, and that groundwater itself does not need to be jurisdictional under 

the CWA in order to regulate d ischarges that pass through groundwater and ultimately may reach 

surface water. 
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EPA has considered these comments, as well as the text, structure and legislative history 

of the CW A, and concludes that the interpretatio n expounded in the Interpretative Statement 

below is the best, if not the only, reading of the CWA, is more consistent with Congress's intent 

than o ther interpretations of the Act, and best addresses the question of NP DES permit program 

applicability for po llutant releases to groundwater within the autho rity of the CWA. 

III. Interpretive Statement 
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INTERPRETIVE STATEM ENT 

SUBJECT : Application of the Clean Water Act National Pollutant Discharge Elimination 
System Program to Releases of Pollutants from a Point Source to Groundwater 

FROM: Matthew Z. Leopold 
General Counsel 

David P. Ross 
Assistant Administrator for Water 

TO: Regional Administrators. Regions I - X 

This Interpretive Statement sets forth the Environmental Protection Agency's ("EPA .. or 

.. the Agency'') interi~rctation of the Clean Water Act ("(he CW A,. or '·the Act") National 

Pollutant Discharge Elimination System (·· PDES'') permit program·s applicability to releases 

of pollutants from a point source to groundwater that subsequently migrate or are conveyed by 

groundwater to jurisdictional surface waters. For the reasons explained below. EPA concludes 

that the Act is best read as excluding all releases of pollutants from a point source to 

groundwater from NP DES program coverage and liabi lity under Section 30 I of the CWA. 

regardless of a hydrologic connection between the groundwater and a jurisdictional surface 

water. See 33 U.S.C. §§ 1311 (a), 1342. 

This Interpreti ve Statement is the first instance in which the Agency has issued guidance 

focused exclusively on whether NPDE permits are required for releases o f po ll utants to 

groundwater that reach surface water. As descri bed further below, there is a mixed record of 

prior Agency statements addressing this issue and a split in the federal circuit courts regarding 

the application of the N PDES pennit program to releases of pollutants to groundwater that reach 

jurisdictional surface waters. Recent judicial decisions addressing this issue contribute to an 
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evolving and increasingly confusing legal landscape in which permitting and enforcing agencies. 

potentially regulated parties, and the public lack c larity on when the NPDES pe1111itting 

requ irement set forth in sections 30 I and 402 of the CW A may be triggered by releases of 

pollutants to groundwater. The absence of a dedicated EPA statement on the best read ing of the 

CW A has generated confusion in the courts and uncertainty for EPA regional offices and states 

implementing the N PDES program, regulated entities, and the public . This Interpretive 

Statement is intended to advise the public on how EPA interprets the relevant provisions of the 

CWA. 

This Interpretive Statement conveys to EPA's regional offices, states, and the public the 

Agency·s read ing of the applicability of sections 301 and 402 of the CWA to releases of 

pollutants to groundwater. It contains the Agency's most comprehensive ana lysis of the CWA's 

text structure, legislative history, and j udicial decisions that has been lacking in prior Agency 

statements on this issue. EPA thus herein provides clear guidance that balances the statute, case 

law, and the need for clarity on the scope of the CW A NP DES coverage, which has been 

recently expanded by judicial decision to potentially reach a new set of re leases to groundwater 

that EPA has not historically regulated in the NPDES program. This Interpretive Statement 

provides important clarity to in form future permitting decisions and other actions; it neither 

alters legal rights or obligations nor changes or creates law. 

In f-'ebruary 20 18, the Agency sought public comment on whether the NPDES pe rm it 

program applies to releases of pollutants to groundwater and whether the Agency should revise 

or clarify its position on this issue. See 83 Fed. Reg. 7126. 7 128 (Feb. 20, 2018). l nfo1med by 

those comments and based on a holistic analysis of the statute, its text, structure, and legis lati ve 

history. the Agency concludes that the best, if not the only, reading of the CW A is that Congress 
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intentionally chose to exclude all releases of pollutants to groundwater from the NPDES 

program, even where pollutants are conveyed to jurisdictional surface waters via groundwater. 

Congress purposely structured the CW A to give states the responsibility to regulate such releases 

under state authorities. And. as discussed further below, other federal statutes contain explicit 

provisions that regulate the release of pollutants into groundwater to provide significant federal 

authority to address groundwater pollution not provided by the NPDES permitting program. In 

accordance with Congress's intent, state and federal authorities are collectively avai lable to 

provide protection for ground and surface water quality in those instances where direct CW A 

permitting authority is not applicable. 

During the pendency of EPA' s review of the public comments received, two petitions for 

certiorari were filed with the Supreme Court which posed the question of whether the CWA 

applies to releases of pollutants from a point source to groundwater that migrates to surface 

water. See Petition for Writ of Certiorari, Cty. of Maui v. Hawai "i Wildlife Fund. et al. c·county 

of Maui"), No. 18-260 (Aug. 27, 20 I 8); Petition for Writ of Certiorari , Kinder Morgan Energy 

Partners. L. P. v. Upstate Forever ("Kinder Morgan" ), No 18-268 (Aug. 28, 2018). Consistent 

with the United States· recommendation set forth in an amicus brief filed at the Court's request, 

the Supreme Court recently granted the petition for writ certiorari in County of Maui, an appeal 

of the Ninth Circuit's broad reading of the CW A. Cty. Of Maui, No. I 8-260 (S. Ct. cert granted 

on Feb. 19.2019). Issuing this statement provides necessary clarity on the Agency's 

interpretation of the statute given the mixed record of prior Agency statements and a split in the 

federal circuit courts regarding this issue. 

The interpretation contained herein differs from the direct hydrological connection 

theory. expressed in the United States amicus brief filed in the Ninth Circuit County of Maui 
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proceeding. and the theories advanced by the parties in that case. The Agency does not agree 

with the respondents· and Ninth Circuit' s view that the CW/\ ·s NPDES requirements can apply 

when a pollutant released from a point source migrates to navigable waters through groundwater. 

The differences between the direct hydrological connection theory and today's interpretation. 

and EPA ·s explanation for why the Agency is modifying and clarifying its interpretation, arc 

detailed bclo'vv. While the Agency disagrees with the reasoning of the inth Circuit"s decision in 

County of Maui. as well as the reasoning or the Fourth Circuit in its Kinder Morgan decision. for 

reasons discussed further below, it will nonetheless apply the decisions of those courts in their 

respective circuits until further clarification from the Supreme Court. See Hawai 'i Wildl(fe Fund 

r. Cly. qlMaui. 886 F.3d. 737 (9th Cir. 2018); Upstate Forever v. Kinder Morgan Energy 

Partners. L P .. 887 F.3d 637, 652 (4th Cir. 2018). Thus. the Agency's interpretation set forth 

herein applies at this time only outside or the Fourth and Ninth Circuits. 1 

I. Factual Background 

It is a fundamental principle of hydrology that many groundwaters and surface waters are 

linked through the hydrologic cycle. As the Agency has previously explained. the --hydrologic 

cycle involves the continual movement of wa~er between the earth and the atmosphere through 

evaporation and precipitation:· EPA 440/6-90-004. Citizen".\· Guide to Ground-Water Protection 

(1990). Rain and snow fall to the earth. and the resulting ,,vater runs into surface waters. 

1 Neither the Ninth Circuit decision nor Fourth Circuit decision prohibits application of the 
Agency's interpretation expressed in this action in those circuits. See National Cable Telecomms 
Ass ·n v. Brand X Internet Servs .. 545 U.S. 967. 982 (2005) ( .. A court's prior judicial construction 
o f a statute trumps an agency construction otherwise entitled to Chevron deference only i r the 
prior court decision holds that its construction fo llows from the unambiguous terms of the statute 
and thus leaves no room for agency discretion:·). As explained herein, by not applying this 
interpretation in the Ninth and Fourth Circuits, the Agency is simply choosing to maintain the 
status quo pending further clarification by the Supreme Court. after which time the Agency 
intends to fo llow wi th notice and comment rulemaking. 
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evaporates. is absorbed by plant roots. or infiltrates the ground· s surface and moves dovvnward to 

the saturated zone. ··the area in which all interconnected spaces in rocks and soi l arc filled with 

water.·· also known as groundwater. Id. at I. In areas where the saturated zone occurs at the 

ground·s surface. groundwater discharges into surfi-1ce waters. eventual ly evaporating into the 

atmosphere lo fonn precipitation and begin the hydrologic cycle again. Id. 

The nature of the connection between groundwater and surface water is highly dependent 

on local climate. topography, geology and the type of groundwater formation at issue. Because 

of the often-slow movement of groundwater. pollutants tend to remain concentrated in the fo rm 

of a plume. The speed and concentration at which poll utants move through groundwater depend 

on the amount and type of pol lutant, its solubility and density, and the speed of the surrounding 

groundwater. The amount of a pollutant that is released into groundwater that will eventually 

reach surface water also varies and is dependent on both the characteristics of the pollutant itself 

as well as site-specific factors. In addition, the travel time and distance between polluted 

groundwater and surface water can allow for the reduction of the impacts of contamination on 

the surface waler due to natural processes. These processes include, for example. dilution. 

oxidation, biological degradation (which can render pollutants less toxic). and the binding o r 

materials to soil particles such that pollutants are adsorbed by surrounding soil before reaching 

surface water. 

Many commenters responding to EPA 's February 2018 Federal Register noti ce identified 

activities that have not generally been required to obtain an NPDES permit and might be 

impacted if a permit were required for a release to groundwater with a hydro logic connection to 

jurisdictional surface waters. Acti vities listed by commenlers included aquifer recharge. leaks 

from sewage collection systems, septic system discharges, treatment systems such as constructed 
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wetlands, spill s and accidental releases, manure management, and coal ash impo undment 

seepage. 

Septic systems. fo r example, generally operate by discharging liquid effluent into 

perforated pipes buried in a leach field , chambers, or other special units designed to s lowly 

release the effluent into soil. The soil accepts. treats, and disperses wastewater as it perco lates 

through the soil. but can in certain circumstances ultimate ly enter groundwater. Over 26 million 

homes in the United States employ septic systems to treat and dispose of household waste. As 

the Agency has explained. ··r r]ecycled water from a septic system can he lp replenish 

groundwater supplies: however, if the system is not working properly. it can contaminate nearby 

waterbodies:· See EPA, Septic Systems and Sw:face Water, https://www.epa.gov/septic/septic­

systems-and-surface-water. But even well-funct ioning septic systems can contribute pollutants 

such as nutrients to groundwater. In addition to househo ld waste disposal. re leases to 

ground water arc al so employed as part o f green infrastructure projects. inc luding the 

management of storm water. These projects release storm water and recycled wastewater to the 

ground to recharge depleted aquife rs and prevent or reduce runoff to surface waters. In arid 

western states experiencing low rainfall , states and municipalities use such surface infiltration of 

recycled wastewaters not only to replenish ground water supplies, but also to mitigate salt water 

intrusion o r abate land subsidence that can occur where groundwater is overly depleted. 

To date. ne ither EPA nor states have generally required N PDES permits fo r these types 

of activities, and in the select instances where PDES permits have been required for discharges 

from a point source that reach jurisdictional surface waters via gro undwater. they have been 

based on site-specific facto rs. 
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II. The Clean Water Act 

The objective of the CW A is .. to restore and maintain the chemical, physical, and 

biological integrity of the Nation·s waters.'· 33 U.S.C. § 1251 (a). In order to meet that 

objective, Congress declared two national goals: (1) .. that the discharge of pollutants into the 

navigable waters be eliminated by 1985: .. and (2) .. that wherever attainable. an interim goal of 

water quality which provides for the protection and propagation of fish. shellfish. and wildlife 

and provides fo r recreation in and on the water be achieved by July 1, 1983 ... ."' Id. 

§ 1251 (a)(I )-(2). The CW A approaches restoration and protection of the at ion ·s waters as a 

partnership bet ween states and the federal government. assigning certain functions to each in 

striking the balance or the statute ·s overall regulatory scheme. Congress expressly recognized 

the role that states would continue to exercise in preventing, reducing, and eliminating pollution: 

··Jt is the policy of Congress to recognize. preserve. and protect the primary responsibilities and 

rights of States to prevent, reduce. and eliminate pollution. to plan the development and use 

(including restoration. reservation, and enhancement) of land and water resources[.r Id 

§ 125 1 (b). J\s the Supreme Court has explained. the statute '·anticipates a partnership between 

the States and the Federal Government:· toward a shared objective of restoring and maintaining 

the integrity of the ation·s waters. Arkansas v. Oklahoma, 503 U.S. 9 1, 101 (1992). 

To accomplish the Act" s broad national objective. Congress established respective roles 

for the federal government and for states. As one means of accomplishing the Act's objective. 

Congress prohibited any ·•discharge of any pollutant"" to --navigable waters'· or to the '·contiguous 

zone or the ocean'" unless it is authorized by the statute. generally by a PDES permit. 33 

U .S.C. § 13 I I (a) ("·Except as in comp I iance with this section and sections 1312, 13 16, 13 17, 

1328, 1342. and 1344 of this title. the discharge of any pollutant by any person shall be 
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