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This Interpretive Statement sets forth the Environmental Protection Agency·s (""EPA'. or 

·'the Agency'') interpretatio n of the C lean Water Act ("the CW A" or '·the Act"") Natio nal 

Pollutant Discharge Elimination System ('"NPDES") permit program·s appl icability to re leases 

of pollutants from a point source to groundwater that subsequently migrate or are conveyed by 

groundwater to j urisdictional surface waters. For the reasons explained below. EPA concludes 

that the Act is best read as excluding all re leases of pollutants from a point source to 

groundwater from NPDES program coverage and liability under Section 301 of the CWA, 

regardless of a hydrologic connection between the groundwater and a jurisdictional surface 

water. See 33 U.S.C. §§ 131 1 (a), 1342. 

This Interpretive Statement is the fi rst instance in which the Agency has issued guidance 

focused exclusively on whether NP DES permits are required fo r releases of pollutants to 
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groundwater that reach surface water. As described further below, there is a mixed record of 

prior Agency statements addressing this issue and a split in the federal circuit courts regarding 

the application of the NP DES permit program to releases of pollutants to groundwater that reach 

jurisdictional surface waters. Recent judicial decisions addressing this issue contribute to an 

evolving and increasingly confusing legal landscape in which permitting and enforcing agencies, 

potentially regulated parties, and the public lack clarity on when the NPDES permitting 

requ irement set forth in sections 301 and 402 of the CWA may be triggered by releases of 

pollutants to groundwater. The absence of a dedicated EPA statement on the best reading of the 

CW A has generated confusion in the courts and uncertainty for EPA regional offices and states 

implementing the NPDES program, regulated entities, and the public. This Interpretive 

Statement is intended to advise the public on how EPA interprets the relevant provisions of the 

CWA. 

This Interpretive Statement conveys to EPA's regional offices, states, and the public the 

Agency's reading of the applicability of sections 301 and 402 of the CWA to releases of 

pollutants to groundwater. It contains the Agency's most comprehensive analysis of the CW A's 

text, structure. legislative history, and judicial decisions that has been lacking in prior Agency 

statements on this issue. EPA thus herein provides clear guidance that balances the statute, case 

law. and the need for clarity on the scope of the CWA NP DES coverage, which has been 

recently expanded by judicial decision to potentially reach a new set of releases to groundwater 

that EPA has not historically regulated in the NPDES program. This Interpretive Statement 

provides impo11ant clarity to inform future permitting decisions and other actions; it neither 

alters legal rights or obligations nor changes or creates law. 
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In February 20 I 8. the Agency sought public comment on whether the NP DES permit 

program applies to releases of pollutants to groundwater and whether the Agency should revise 

or clarify its position on this issue. See 83 Fed. Reg. 7126, 7128 (Feb. 20, 20 I 8). lnfonned by 

those comments and based on a holistic analysis of the statute, its text. structure. and legislative 

history, the Agency concludes that the best, if not the only, reading of the CW A is that Congress 

intentionally chose to exclude all releases of pollutants to groundwater from the NP DES 

program, even where pollutants are conveyed to jurisdictional surface waters via groundwater. 

Congress purposely structured the CW A to give states the responsibility to regulate such releases 

under state authorities. And, as discussed further below, other federal statutes contain explici t 

provisions that regulate the release of pollutants into groundwater to provide significant federal 

authority to address groundwater pollution not provided by the NPDES permitting program. In 

accordance with Congress·s intent, state and federal authorities are collectively available to 

provide protection for ground and surface water qual ity in those instances where direct CWA 

permitting authority is not applicable. 

During the pendency of EPA·s review of the public comments received. two petitions for 

certiorari were filed with the Supreme Court which posed the question of whether the CWA 

applies to releases of pollutants from a point source to groundwater that migrates to surface 

water. See Petition for Writ of Certiorari. Cty. of Maui v. Hawcti 'i Wildl[fe Fund. et al. ("County 

o.fMaut·). No. 18-260 (Aug. 27, 2018): Petition for Writ of Certiorari. Kinder Morgan Energy 

Partners. L. P. v. Upstate Forever (''Kinder Morgan"). No l 8-268 (Aug. 28, 2018). Consistent 

wi th the United States· recommendation set fo11h in an amicus brief filed at the Court' s request, 

the Supreme Court recently granted the petition for \vrit certiorari in County of Maui, an appeal 

of the Ninth Circuit"s broad reading of the CW A. Cly. Of Maui, No. 18-260 (S. Ct. cert granted 
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on Feb. 19, 20 19). Issu ing this statement provides necessary clarity on the Agency"s 

interpretation of the s tatute g iven the mixed record of prior Agency statements and a spli t in the 

federal circuit cou11s regarding this issue. 

T he interpretation contained herein differs from the direct hydrological connection 

theory, expressed in the United States amicus brief filed in the Ninth C ircuit County of Maui 

proceeding. and the theories advanced by the parties in that case. The Agency does not agree 

with the respondents· and Ninth Circuit's view that the CW A's NPDES requi rements can apply 

when a pollutant released from a point source migrates to navigable waters through groundwater. 

The d iffe rences between the di rect hydrological connection theory and today' s interpretation, 

and EPA ·s explanation for why the Agency is modifying and clarifying its interpretati on, are 

detailed below. While the Agency disagrees with the reasoning o f the Ninth Circuit"s decisio n in 

County of Maui, as well as the reasoning o f the Fourth Circuit in its Kinder Morgan deci sion. for 

reasons discussed fu11her below, it will nonethe less apply the decisio ns of those courts in thei r 

respective circuits until further clarification from the Supreme Court. See Hawai 'i Wildl(fe Fund 

,,. Cly. Of Maui. 886 F.3d. 737 (9th Cir.2018): Upstate Forever v. Kinder Morgan Energy 

Partners. l.P., 887 F.3d 637. 652 (4th Cir. 2018). Thus, the Agency's interpretatio n set forth 

herein applies at this time only outside of the Fourth and Ninth Circuits. 1 

I. Factual Background 

1 Neither the N inth Ci rcuit decision nor Fourth Ci rcui t decis io n prohibits applicatio n of the 
Agency"s interpretation expressed in this action in those circuits. See ational Cahle Telecomms 
Ass ·n v. Brand X Internet Servs., 545 U.S. 967. 982 (2005) { .. A court·s prior judic ial construction 
of a statute trumps an agency construction otherw ise entitled to Chevron defere nce o nly if the 
prior court decision ho lds that its construction fo llows from the unambiguous terms of the statute 
and thus leaves no room for agency discretion.''). As explained herein, by not applying this 
interpretat io n in the N inth and Fourth Ci rcuits, the Agency is s imply choosing to maintain the 
status quo pending further c larification by the Supreme Court, a fter which time the Agency 
intends to fo llow wi th notice and comment rulemaking. 
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