Appointment

From: Penman, Crystal [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=93662678A6FD4D4695C3DF22CD95935A-PENMAN, CRYSTAL]

Sent: 7/23/2018 3:18:12 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; rich.gold@hklaw.com;
Wildeman, Anna [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=05dd0af69bfa40429e438b7646502b99-Wildeman, Al; Grevatt, Peter
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d3caalc39ebeddcb9d3aed44da7543733-Grevatt, Peter]; Mclain, Jennifer
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=2bc5b268184348bbb383a56b0042b603-lennifer Mclain]; Behl, Betsy
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d17d5a871e024486%9ea996a9deb657bcf-Betsy Behl]; Strong, lamie
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=ea753aafefb74¢c268550fe6a2¢187838-Benedict, Jamie]

CC: Campbell, Ann [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b8¢25a0c2fb648b62947694a8492311e-Campbell, Ann]; Smith, Gregory W
[gregory.w.smith@chemours.com]; Penman, Crystal [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695c3df22cd95935a-Penman, Crystal]; Johnston, Eddie [F-
EDDIE.JOHNSTON-HlI-1@chemours.com]

Subject: Meetings with Mark Vergnano, CEQ of Chemours

Attachments: Real ID Information.pdf

Location: 1201 Constitution Ave NW, Washington DC 20004 WICE 3233 Please call 202-564-5700 for escort
Start: 8/17/2018 2:00:00 PM

End: 8/17/2018 2:30:00 PM

Show Time As: Busy

Rich Gold | Holland & Knight

Practice Group Leader

Public Policy & Regulation Group

Holland & Knight LLP

800 17th Street N.W., Suite 1100 | Washington, DC 20006<x-apple-data-detectors://1/1>
T Ex. 6 H M Ex. 6 b
rich.gold@hklaw.com<mailto:rich.gold@hklaw.com> | @HK_PPR
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Message

From: Segal, Scott [scott.segal@bracewell.com]

Sent: 6/11/2018 3:00:27 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

CC: Penman, Crystal [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695¢3df22cd95935a-Penman, Crystal]; Wyman, Christine
[christine.wyman@bracewell.com]; Wyleczuk-Stern, Elizabeth [elizabeth.wyleczuk-stern@bracewell.com]
Subject: Meeting Request on 401 and Pipelines

Dave — Scott Segal over at Bracewell LLP here. A belated congratulations on the new position, and a belated thanks for
the great work coming out of OW on WOTUS and other topics. | work on a range of environmental issues and | look
forward to working with you, particularly on the intersection between environmental policy and energy policy. If | can
ever be of assistance, please let me know.

At your earliest convenience, I'd like to schedule some time for you to meet with folks representing the Interstate
Natural Gas of America Association {INGAA) to discuss natural gas pipelines and permitting, and Section 401 of the Clean
Water Act in particular. There have been a few recent developments in the law and policy affecting 401 implementation
— namely two federal Circuit court decisions and the Administration’s One Federal Decision policy. We’d like to share
our ideas on how these developments can promote predictability in the Section 401 process. And of course, we were
glad to see the issue mentioned in the recent Unified Agenda.

As you may know, INGAA is the trade organization advocating regulatory and legislative positions of importance to the
natural gas pipeline industry in North America. Itis comprised of 25 members, representing the vast majority of the
interstate natural gas transmission pipeline companies in the U.S. and comparable companies in Canada. INGAA's
members operate approximately 200,000 miles of pipelines.

In other meetings we’ve had with senior Agency officials, this 401 issue seems to have emerged as a priority. We'd like
to speak to you as soon as we can. Perhaps sometime in early July? Thanks, ss/

SCOTT SEGAL

Partner

seott.sepal@policyres.com

T Ex. 6 HF+1L800.404.3970

POLICY RESOLUTION GROUP | BRACEWELL LLP
2007 8 Strest NW, Suite 900G | Washington, D.C. | 20038-3310
policyres.com | profife | downlead v-carg

CONFIDENTIALITY STATEMENT
This message is sent by a law firm and may contain information that is privileged or confidential. i you received
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this transmission in error, pleass notify the sender by reply e-mail and delets the message and any
attachments,
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Message

From: Lee Bridgett [leeb@fb.org]
Sent: 8/13/2018 9:16:54 PM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Leopold, Matt (OGC)
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dadab6d322¢6794ccafa-Leopold, Ma]

Subject: AFBF Comments re: WOTUS and Recodification of Preexisting Rule

Attachments: AFBF SNPRM Comment (SWANCC).pdf; AFBF SNPRM Comment (Technical).pdf

Mr. Leopold and Mr. Ross,

Please see the attached comments filed today by the American Farm Bureau Federation along with several other
organizations regarding the definition of “Waters of the United States” and recodification of the preexisting rule.
(Docket ID EPA-HQO-OW-2017-0203-15104).

Thank you,

Lee Bridgett

Administrative Assistant, Public Affairs

M AMERICAN FARM BUREAU FEDERATION®

600 Maryland Avenue SW, Suite 1000W
Washington, DC 20024

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00159696-00001



August 13, 2018

Submitted via regulations.gov

The Honorable Andrew Wheeler The Honorable R.D. James

Acting Administrator Assistant Secretary of the Army (Civil
Environmental Protection Agency Works)

1200 Pennsylvania Avenue, NW U.S. Department of the Army
Washington, DC 20460 108 Army Pentagon

Washington, DC 20310

Re:  Definition of “Waters of the United States”—Recodification of Preexisting
Rule; Supplemental Notice of Proposed Rulemaking, 83 Fed. Reg. 32,227
(July 12, 2018)

Dear Acting Administrator Wheeler and Assistant Secretary James:

The undersigned organizations support the Environmental Protection Agency’s (“EPA”)
and the Army Corps of Engineers’ (“Corps”) proposal to repeal the 2015 Rule Defining Waters
of the United States (2015 Rule”), and many of us are submitting individual comment letters
detailing our reasons for supporting the proposal. We write this letter to separately address an
issue of particular importance to all of us: the effect of the Supreme Court’s decision in Solid
Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001)
(“SWANCC™). As EPA and the Corps move forward with this rulemaking, the agencies must
recognize the limitations SWANCC imposes on jurisdiction.

In the Supplemental Notice, EPA and the Corps request comment on:

[W]hether the water features at issue in SWANCC or other similar water features
could be deemed jurisdictional under the 2015 Rule, and whether such a
determination is consistent with or otherwise well-within the agencies’ statutory
authority, would be unreasonable or go beyond the scope of the CWA, and is
consistent with Justice Kennedy’s significant nexus test expounded in Rapanos
wherein he stated, ‘[b]ecause such a [significant] nexus was lacking with respect to
isolated ponds, the [SWANCC] Court held that the plain text of the statute did not
permit’ the Corps to assert jurisdiction over them.

83 Fed. Reg. at 32,249 (quoting Rapanos v. United States, 547 U.S. 715, 767 (2006)) (emphasis
added).

This request for comment warrants special attention because the assertion of jurisdiction
over the isolated ponds at issue in SWANCC or other similar water features—under the 2015
Rule’s theory of what constitutes a significant nexus or any other theory—is incompatible with
the statutory text and Supreme Court precedent.

In SWANCC, the Supreme Court “read the statute as written” to hold that the Clean Water
Act (“CWA”) would not allow the assertion of jurisdiction over nonnavigable, isolated, intrastate
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Honorable Andrew Wheeler and R.D. James
August 13,2018
Page 2

ponds located in northern Illinois. 531 U.S. at 174. The Court began its analysis by citing two
key elements of the statutory text: first, Congress’s choice to “recognize, preserve, and protect
the primary responsibilities and rights of States to prevent, reduce, and eliminate pollution, to
plan the development and use (including restoration, preservation, and enhancement) of land and
water resources, and to consult with the Administrator in the exercise of his authority .. .7, id. at
167 (quoting 33 U.S.C. § 1251(b)) and, second, the statute’s key jurisdictional term—"“navigable
waters,” defined to mean “the waters of the United States.” 531 U.S. at 166, 167. Construing
these provisions in light of its prior decision in Riverside Bayview, the Court held that “the text
of the statute will not allow [the Court] to hold that the jurisdiction of the Corps extends to ponds
that are not adjacent to open water.” /d. at 168. To hold otherwise would effectively read the
term “navigable” out of the Act and strip it of any independent significance. See id. at 171-72.

The Court acknowledged its statements in Riverside Bayview that the term “navigable”
was of “limited import” and that Congress intended “to regulate at least some waters that would
not be deemed ‘navigable’ under the classical understanding of that term.” SWANCC, 531 U.S. at
167 (citing United States v. Riverside Bayview Homes, 474 U.S. 121, 133 (1985)). But “it is one
thing to give a word limited effect and quite another to give it no effect whatever.” SWANCC,
531 U.S. at 172. Its holding in Riverside Bayview, the Court explained, was based on
“Congress’s unequivocal acquiescence to, and approval of, the Corps’ regulations interpreting
the CWA to cover wetlands inseparably bound up with the ‘waters’ of the United States.”
SWANCC, 531 U.S. at 167, 172 (quoting Riverside Bayview, 474 U.S. at 133, 135-39).

The SWANCC court also considered the government’s arguments based on legislative
history and prior regulatory interpretations but found them unavailing. Among other things, it
rejected the assertion that the 1977 legislative history indicates “that Congress recognized and
accepted a broad definition of ‘navigable waters’ that includes nonnavigable, isolated, intrastate
waters.” 531 U.S. at 169. Government counsel at oral argument had conceded that a ruling
upholding CWA jurisdiction over the SWANCC ponds would “assume that ‘the use of the word
navigable in the statute . . . does not have any independent significance.” /d. at 172. But this was
a bridge too far. The Court explained that the term “navigable waters” and the legislative history
indicate that when Congress passed the CWA it was exercising its commerce power over
navigation and had in mind its traditional jurisdiction over waters that were or had been
navigable in fact or which could reasonably be so made.” /d. at 168 n.3, 172. Because the
jurisdictional claim in SWANCC would “read the term ‘navigable waters’ out of the statute,” it
exceeded the Corps’ CWA authority. /d. at 172.

Not only did SWANCC emphasize the importance of the term “navigable” in the CWA’s
text, it explicitly reversed the lower court’s holding that the CWA reaches as many waters as the
Commerce Clause allows. See 531 U.S. at 166 (quoting from 191 F.3d 845, 850-52 (7th Cir.
1999)). Responding to the government’s argument that its jurisdictional claims could be upheld
based on “Congress’s power to regulate intrastate activities that ‘substantially affect’ interstate
commerce,” SWANCC, 531 U.S. at 173, the Court noted that allowing the government to “claim
federal jurisdiction over ponds and mudflats falling within the ‘Migratory Bird Rule’ would
result in a significant impingement of the States’ traditional and primary power over land and
water use. Such an interpretation, pushing the limits of Congressional authority, could only be
upheld if there were “a clear statement from Congress that it intended such a result.” /d. at 174.
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“Rather than expressing a desire to readjust the federal-state balance in this manner, Congress
chose to ‘recognize, preserve, and protect the primary responsibilities and rights of States . . . to
plan the development and use . . . of land and water resources.” Id. (quoting 33 U.S.C. §
1251(b)). Consequently, the Court “read the statue as written to avoid the significant
constitutional and federalism questions raised by respondents’ interpretation, and therefore
reject[ed] the request for administrative deference.” SWANCC, 531 U.S. at 174.

The holding in SWANCC 1s not limited to the particular isolated, intrastate water features
or the Migratory Bird Rule that were before the Court. Rather, it applies with equal force to any
interpretation of CWA jurisdiction. In adopting a rule to define the “waters of the United States,
the Agencies must give independent significance to the term “navigable” as Congress intended
and respect the limits of federal authority that flow from Congress’s explicit choice to preserve
and protect the States’ traditional and primary authority over land and water use. A core holding
in SWANCC is that, absent a clear statement of Congressional intent, the CWA must be
construed to avoid federal intrusion into State authority over land and water use. The assertion
of jurisdiction over the very ponds at issue in SWANCC under some alternative theory would be
incompatible with that holding. Thus, SWANCC does not allow for that. Neither does Justice
Kennedy’s concurrence in Rapanos. Reaffirming the holding in SWANCC, Justice Kennedy
explained that the plain text of the CWA did not permit the Corps to assert jurisdiction over
waters “that were isolated in the sense of being unconnected to other waters covered by the Act”
and hence, lacked the sort of significant nexus to navigable waters that informed the Court’s
reading of the Act in Riverside Bayview. 547 U.S. at 766-67; see also id. at 779, 781-82, 784-85
(emphasizing that the significant nexus must be to navigable waters “in the traditional sense” or
“as traditionally understood”).

2

In short, any attempt to reassert jurisdiction over the SWANCC ponds and comparable
water features would violate the plain text of the CWA, be contrary to Supreme Court
jurisprudence construing the Act, impermissibly intrude on the states’ traditional and primary
authority over land and water use, and raise serious constitutional and federalism questions.

* * *

The undersigned organizations urge the agencies to finalize the proposed repeal of the
2015 Rule. As part of that rulemaking process, the agencies should recognize the breadth and
import of the Court’s holdings and rationales in SWANCC and avoid asserting CWA jurisdiction
in any manner that contravenes that precedent.

American Farm Bureau Federation
Agri-Mark, Inc.

Agricultural Retailers Association
AKSARBEN Club Managers Association
American Dairy Coalition

American Exploration & Mining Association
American Exploration & Production Council
American Mosquito Control Association
American Petroleum Institute
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American Public Power Association

American Sugar Cane League

American Sugarbeet Growers Association
Americans for Prosperity

Aquatic Plant Management Society

Arizona Cotton Growers Association

Arizona Farm Bureau Federation

Arizona Pork Council

Associated Builders and Contractors
Associated General Contractors of America
Association of General Contractors — Nebraska Chapter
California Citrus Quality Council

California Farm Bureau Federation

California Specialty Crops Council

Campaign for Liberty

Colorado Farm Bureau

Competitive Enterprise Institute

Council of Producers and Distributors of Agrotechnology
CropLife America

Dairy Producers of New Mexico

Dairy Producers of Utah

Edison Electric Institute

Exotic Wildlife Association

Farm Credit Services of America

Florida Farm Bureau Federation
FreedomWorks

Global Gold Chain Alliance

Golf Course Superintendents Association
GROWMARK, Inc.

Idaho Dairymen's Association

Idaho Farm Bureau Federation

Illinois Farm Bureau

Independent Petroleum Association of America
Independent Women's Forum

Industrial Minerals Association — North America
Iowa Farm Bureau Federation

Iowa-Nebraska Equipment Dealers Association
Kansas Farm Bureau

Michigan Farm Bureau

Minnesota Agricultural Water Resource Center
Minnesota Farm Bureau Federation

Mississippi Farm Bureau Federation

Missouri Dairy Association

Montana Farm Bureau Federation

National Alliance of Forest Owners

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4
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National Alliance of Independent Crop Consultants
National Association of Home Builders
National Association of Landscape Professionals
National Association of Manufacturers
National Association of State Departments of Agriculture
National Association of Wheat Growers
National Cattlemen's Beef Association
National Chicken Council

National Club Association

National Corn Growers Association

National Cotton Council

National Council of Farmer Cooperatives
National Federation of Independent Businesses/Nebraska
National Industrial Sand Association

National Milk Producers Federation

National Mining Association

National Onion Association

National Pork Producers Council

National Ready Mixed Concrete Association
National Renderers Association

National Sorghum Producers

National Stone, Sand & Gravel Association
National Turkey Federation

Nebraska Agribusiness Association

Nebraska Association of County Officials
Nebraska Association of Resource Districts
Nebraska Bankers Association

Nebraska Cattlemen

Nebraska Chamber of Commerce and Industry
Nebraska Cooperative Council

Nebraska Corn Board

Nebraska Corn Growers Association
Nebraska Farm Bureau Federation

Nebraska Golf Course Managers Association
Nebraska Grain and Feed Association
Nebraska Grain Sorghum Association
Nebraska Pork Producers Association
Nebraska Poultry Industries

Nebraska Rural Electric Association

Nebraska Soybean Association

Nebraska State Dairy Association

Nebraska State Home Builders Association
Nebraska State Irrigation Association
Nebraska Water Resources Association
Nebraska Wheat Growers Association
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Nemaha Natural Resources District
Nevada Farm Bureau Federation

New York Farm Bureau

North Carolina Farm Bureau

North Central Weed Science Society of America
Northeast Dairy Farmers Cooperatives
Northeastern Weed Science Society
Ohio AgriBusiness Association
Oklahoma Farm Bureau

Oregon Dairy Farmers Association
Pawnee County Rural Water District #1
Pennsylvania Farm Bureau

Professional Dairy Managers of Pennsylvania
Responsible Industry for a Sound Environment
South Dakota Agri-Business Association
Southern Weed Science Society

St. Albans Cooperative Creamery
Taxpayers Protection Alliance

Texas Association of Dairymen

Texas Cattle Feeders Association

Texas Wildlife Association

The Fertilizer Institute

The Society of American Florists

The Utility Water Act Group

Treated Wood Council

U.S. Chamber of Commerce

United Dairymen of Arizona

United Egg Producers

United States Cattlemen's Association
Upstate Niagara Cooperative, Inc.

U.S. Poultry & Egg Association

USA Rice

Virginia Agribusiness Council

Virginia Farm Bureau Federation
Virginia Poultry Federation

Washington State Dairy Federation
Weed Science Society of America
Western Society of Weed Science
Wyoming Ag-Business Association
Wyoming Farm Bureau Federation

CC: Matthew Z. Leopold, General Counsel, U.S. Environmental Protection Agency

David Ross, Assistant Administrator for the Office of Water, U.S. Environmental
Protection Agency
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August 13, 2018

Submitted via www.regulations.gov

The Honorable Andrew Wheeler
Acting Administrator
Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

The Honorable R.D. James

Assistant Secretary of the Army (Civil Works)
U.S. Department of the Army

108 Army Pentagon

Washington, DC 20310

EPA-HQ-OW-2017-0203

Re:  Definition of “Waters of the United States”—Recodification of Preexisting Rule;
Supplemental Notice of Proposed Rulemaking, 83 Fed. Reg. 32,227 (July 12, 2018)

Dear Acting Administrator Wheeler and Assistant Secretary James:

The undersigned agricultural organizations appreciate the opportunity to provide
additional comments on the U.S. Environmental Protection Agency’s (EPA) and U.S. Army
Corps of Engineers’ (Corps) supplemental notice of proposed rulemaking, “Definition of ‘Waters
of the United States’ — Recodification of Existing Rule,” published at 83 Fed. Reg. 32,227 on
July 12, 2018. Most of the undersigned organizations previously submitted comments in support
of the Agencies’ July 27, 2017, proposal® to repeal the 2015 rule defining “waters of the United
States”? (hereinafter, “2015 Rule”). In these comments, we provide additional detailed reasons
why we believe the Agencies should finalize their pending proposal to permanently repeal the
2015 Rule.

The undersigned organizations, or their members, own, operate, or have an interest in
lands and facilities that produce or contribute to the production of the row crops, [forests, ]
livestock, and poultry that provide safe and affordable food, fiber, and fuel to Americans all
across the United States. We and our members represent, own and operate facilities that are
water-dependent enterprises. For that reason, we have a strong interest in protecting and
restoring the Nation’s wetlands and waters. Given the broad array of potentially jurisdictional
water features that exist on the Nation’s farm, ranch, and [forest] lands, clarity, predictability,
and consistency is of the essence. Farmers, ranchers, and [foresters] need to know what features
on their lands are subject to federal jurisdiction under the Clean Water Act (CWA) and, by
extension, whether their day-to-day activities are lawful.

1 82 Fed. Reg. 34, 899 (July 27, 2017).
280 Fed. Reg. 37,054 (June 29, 2015).

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00159698-00001



The undersigned organizations remain concerned that the 2015 Rule expanded CWA
jurisdiction well beyond the limits that Congress established, as interpreted and recognized by
the Supreme Court. This unprecedented expansion readjusted the federal-state balance and,
contrary to Congress’s stated policy in the CWA, failed to recognize, preserve, and protect the
states’ traditional and primary authority over land and water use. Equally important, the 2015
Rule fell woefully short of meeting its stated objective of providing clarity and certainty
regarding the scope of the CWA. Just the opposite, the rule is so unclear in its scope as to be
unconstitutional. In particular, the Rule’s definitions and discussions of certain key terms and
concepts are vague in a way that violates the Fifth Amendment’s Due Process Clause, while its
purported scope improperly treads on the States’ traditional prerogatives and violates the
Commerce Clause because, to put it simply, there is nothing commercial about it.

These are not the only reasons for repealing the 2015 Rule, but they are more than
sufficient to justify doing so. If the Agencies repeal the Rule, it will be replaced by the regulatory
definitions that preceded it. Those preexisting regulations are far from perfect, and the
undersigned organizations urge the Agencies to continue to engage stakeholders and develop a
workable definition of WOTUS—one that not only respects the limits Congress placed on the
CWA’s scope, but that also takes account of the realities facing ordinary landowners. As an
interim measure, however, reinstatement of the pre-2015 regulatory framework for defining
“waters of the United States” is certainly preferable to the confusion and overreach that would
result should the 2015 Rule become applicable in any states.

I. Legal Backeround

The CWA establishes multiple programs that, together, are designed to achieve the Act’s
objective “to restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters.”® Among other things, the Act envisions that states will address water pollution through a
variety of programs, funding, grants, research, training and many other measures, with differing
levels of federal involvement. One of the Act’s main provisions is Section 301(a), which
prohibits the “discharge of any pollutant,” defined as “any addition of any pollutant to navigable
waters from any point source,” except “in compliance with” other provisions of the Act.*
Notably, this discharge prohibition and the regulatory permitting programs in the Act (e.g.,
Sections 402 and 404) apply only to discharge[s] of pollutants™ to “navigable waters,”® as
opposed to all “pollution”” of the “Nation’s waters.” That is not to say the Act leaves the rest of
the nation’s waters unprotected. Rather, Congress expressly “recognize[d]” and sought to
“preserve and protect the primary responsibilities and rights of States to prevent, reduce and
eliminate pollution” and “plan the development and use” of “land and water resources”® and
thus, Congress left States and localities responsible for protecting all waters (including
groundwater) and wetlands that are not “navigable waters.” The distinction between navigable
waters and the rest of the nation’s waters is critically important: every expansion of federal

333 U.S.C. 1251(a).

41d. §§ 1311(a), 1362(12).
S1d. § 1362(12).

51d. § 1362(7).

71d. § 1362(19).

S1d. § 1251(b).
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jurisdiction—e.g., by broadly interpreting the term “navigable waters” in pursuit of the 101(a)
objective—readjusts the federal-state balance that Congress struck in the Act.’

In 1977, the Corps defined “waters of the United States” to include not only traditional
navigable waters, but also “adjacent wetlands” and “[a]ll other waters” the “degradation or
destruction of which could affect interstate commerce.”'® Even though the text of the regulations
remained largely unchanged for over three decades, the Agencies’ interpretation and application
of those regulations steadily expanded over time. On three separate occasions, the Supreme
Court had to weigh in to address the government’s efforts to bring more waters under federal
jurisdiction.

First, in United States v. Riverside Bayview Homes, 474 U.S. 121 (1985), the Court
addressed the question of whether non-navigable wetlands constitute “waters of the United
States” where they are “adjacent to” navigable-in-fact waters and “inseparably bound up with”
them because of their “significant effects on water quality and the aquatic ecosystem.”!! Finding
that Congress intended the CWA “to regulate at least some waters that would not be deemed
‘navigable,”” the Court held that it is “a permissible interpretation of the Act” to conclude that “a
wetland that actually abuts on a navigable waterway” fits within the “definition of ‘waters of the
United States.””!2 Notably, the Court’s holding was based heavily on the fact that Congress
unquestionably acquiesced to, and approved of, the Corps’ regulations interpreting the CWA to
encompass wetlands adjacent to navigable waters.!?

Second, in Solid Waste Agency of Northern Cook County v. U.S. Army Corps of
LEngineers, 531 U.S. 159 (2001) (SWANCC), the Court struck down the Migratory Bird Rule,
which the Agencies used to assert jurisdiction over various features that bore little or no relation
to traditional navigable waters. In that case, the Corps claimed jurisdiction over isolated “season-
ally ponded, abandoned gravel mining depressions” because they were “used as habitat by
[migratory] birds.”!* The Supreme Court explained that, “to rule for [the agency], we would have
to hold that the jurisdiction of the Corps extends to ponds that are not adjacent to open water,”
but “the text of the statute will not allow this.”!> To hold otherwise would effectively read the
term “navigable” out of the Act and strip it of any independent significance.'® The SWANCC
court also held that allowing the government to “claim federal jurisdiction over ponds and
mudflats falling within the ‘Migratory Bird Rule’ would result in a significant impingement of
the States’ traditional and primary power over land and water use,” all without anything
“approaching a clear statement from Congress that it intended” such a result.”!” “Rather than
expressing a desire to readjust the federal-state balance in this manner, Congress chose to

? See Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159, 172-74 (2001)
(SWANCC).

1942 Fed. Reg. 37,122, 37,144 (July 19, 1977).

14740S. at 131-135 & n9.

12 1d. at 133, 135 (emphasis added).

13 Id. at 135-39 (discussing 1977 CWA amendments and legislative history).

14531 U.S. at 162-65 (quoting 51 Fed. Reg. 41,217 (Nov. 13, 1986)).

B SWANCC, 531 U.S. at 168,

16 See id. at 171-72.

7 1d. at 174.

(8]
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‘recognize, preserve, and protect the primary responsibilities and rights of States . . . to plan the
development and use . . . of land and water resources.”®

Finally, in Rapanos, the Court dealt with the Corps’ assertions of jurisdiction over sites
containing “sometimes-saturated soil conditions,” located twenty miles from “[t]he nearest body
of navigable water.”!” The Corps viewed those sites as adjacent wetlands because they were
“near ditches or man-made drains that eventually empty into traditional navigable waters.”?°
Justice Scalia, writing for a four-Justice plurality, rejected the Corps’ position, holding that
“waters of the United States” include “only relatively permanent, standing or flowing bodies of
water” and not “channels through which water flows intermittently or ephemerally, or channels
that periodically provide drainage for rainfall.”?! By treating “ephemeral streams” and “dry
arroyos” as jurisdictional, the agencies had stretched the text of the CWA “beyond parody” to
mean “‘Land is Waters.””**> Moreover, under the plurality opinion, wetlands are jurisdictional
based on adjacency “only [if they have] a continuous surface connection to bodies that are
‘waters of the United States’ in their own right, so that there is no clear demarcation between
‘waters’ and wetlands.”?® “[ A]n intermittent, physically remote connection” to navigable waters
is not enough under either Riverside Bayview or SWANCC **

Justice Kennedy concurred in the judgment in Rapanos. In his opinion, “the Corps’
jurisdiction over wetlands depends upon the existence of a significant nexus between the
wetlands in question and navigable waters in the traditional sense.”?> When “wetlands’ effects on
water quality [of traditional navigable waters] are speculative or insubstantial, they fall outside
the zone fairly encompassed by the statutory term ‘navigable waters.””?® While Justice Kennedy
left open the possibility that this test “may” allow for the assertion of jurisdiction over a wetland
abutting a major tributary to a traditional navigable water, he categorically rejected the idea that
“drains, ditches, and streams remote from any navigable-in-fact water and carrying only minor
water volumes toward it” would satisfy his test for significant nexus.?” He further suggested that
any agency regulation identifying which tributaries are jurisdictional would need to rest on
considerations including “volume of flow” and “proximity to navigable waters” “significant
enough” to provide “assurance” that they and “wetlands adjacent to them” perform “important
functions for an aquatic system incorporating navigable waters.”®

18 Id. (quoting 33 U.S.C. § 1251(b)).

19547 U.S. at 720-21.

2 Id. at 729.

2 Rapanos, 547 U.S. at 732, 739.

2 1d at 734.

BId at742.

2.

B1d at779.

% Id. at 780.

2 Id. at 781; see also id. at 778 (Act does not reach wetlands alongside “a ditch or drain” that is “remote or
insubstantial” just because it “eventually may flow into traditional navigable waters™).
®1d at 781.

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00159698-00004



1. The Agencies Have Ample Legal Justification for Repealing the 2015 Rule.

The Agencies are rightly concerned that the “2015 Rule lacks sufficient statutory
basis.”? As discussed in the supplemental notice, the 2015 Rule stretches the “significant nexus”
concept so far as to be inconsistent with Justice Kennedy’s concurring opinion in Rapanos, and
that fundamental defect justifies repeal given that “significant nexus” is the backbone of the 2015
Rule’s expansion of jurisdiction over tributaries (as newly defined), adjacent waters and
wetlands, and various other waters.*® But that is just the tip of the iceberg. As explained in the
following sections, there are many more reasons why the Agencies should repeal the 2015 Rule.

A. The 2015 Rule Improperly Treats Justice Kennedy’s Concurring Opinion in
Rapanos as Controlling.

The 2015 Rule characterized Justice Kennedy’s “significant nexus” test for what
constitutes jurisdictional wetlands “as the touchstone” for CWA jurisdiction and then applied it
“to other categories of water bodies.”*! But Justice Kennedy’s opinion, which no other justice
joined, was not the holding of Rapanos. Because the 2015 Rule is based explicitly on that
opinion, it 1s unlawful and must be repealed.

Courts have struggled with how to interpret the 4-1-4 decision in Rapanos given that no
rationale supporting the judgment enjoyed support from a majority of the Justices. The Supreme
Court’s decision in Marks v. United States provides some guidance on interpreting fractured
decisions such as Rapanos.’* There, the Court held that “[w]hen a fragmented Court decides a
case and no single rationale explaining the result enjoys the assent of five Justices, the holding of
the Court may be viewed as that position taken by those Members who concurred in the
judgments on the narrowest grounds.”* But this holding has been of limited help in interpreting
Rapanos, because neither the plurality opinion nor Justice Kennedy’s concurrence is a logical
subset of the other.**

Simply put, “there is quite little common ground between Justice Kennedy’s and the
plurality’s conceptions of jurisdiction under the Act, and both flatly reject the other’s views.
Faced with this dilemma, when crafting the 2015 Rule (or any future definition of “waters of the
United States™), the Agencies had several options to choose from in determining the scope of the
“waters of the United States”:

9935

Waters must satisfy both the plurality and Justice Kennedy’s opinions. Under this
approach, only those waters that satisfy both opinions would be jurisdictional because that is the

283 Fed. Reg. at 32,238,

3 See id. at 32,240-42.

31 See 79 Fed. Reg. at 22,192,

3430U.S. 188 (1977).

BId at 193.

34 See United States v. Cundiff, 555 F.3d 200, 209 (6th Cir. 2009) (explaining how the search for the “narrowest
opinion” in Rapanos that “relies on the least doctrinally far-reaching common ground” “breaks down” in the
Rapanos context because neither opinion is a “logical subset” of the other); see also Nichols v. United States 511
U.S. 738, 745 (1994) (declining to apply Marks because “[a] number of Courts of Appeals have decided there is no
lowest common denominator or ‘narrowest grounds’ that represents the Court’s holding™).

¥ Cundiff, 555 F.3d at 210.
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narrowest “position” taken by the opinions, read together, of the Justices who concurred in the
judgment. Rapanos would therefore require that: (1) jurisdictional waters have a relatively
permanent flow that reaches traditional navigable water; (i1) wetlands have a continuous surface
connection to navigable waters; and (ii1) the flow or connection must be sufficient in frequency,
duration, and proximity to affect the chemical, physical, and biological integrity of covered
waters.

Waters must satisfy points of agreement between the two opinions. The five Justices
who concurred in the judgment in Rapanos shared the same view on some important issues. For
instance, both opinions held that “the word ‘navigable’ in ‘navigable waters [must] be given
some importance.”* Both opinions also agree that the term “navigable waters” encompasses
some waters and wetlands that are not navigable-in-fact but that have a substantial connection to
navigable waters.?” Finally, both opinions agree that “waters of the United States” do nof include
“drains, ditches, and streams remote from any navigable-in-fact water and carrying only minor
water volumes toward it,” much less the waters or “wetlands [that] lie alongside [such] a ditch or
drain.”*® Under this approach, the foregoing are the controlling holdings of Rapanos that bind the
Agencies.

Treat the majority opinions as persuasive authority. Under this approach, the plurality
and Kennedy opinions would be deemed persuasive authority that must be considered in
conjunction with other binding precedent such as SWANCC and Riverside Bayview. Neither the
plurality nor the Kennedy opinion, by itself, would be deemed to have superseded any of the
authoritative holdings in either of those earlier cases. Nor would either opinion be treated as
controlling.

Had the Agencies taken any of these three approaches, the 2015 Rule would have been
compatible with Marks. What the Agencies could not do, however, was to proclaim that waters
that satisfy only Justice Kennedy’s concurring opinion are jurisdictional. That opinion clearly is
not the narrowest reading of the Rapanos majority opinions. Nor is it permissible to conclude
that “waters of the United States” are those waters that meet either the plurality or the Kennedy
opinion. Such a conclusion ignores the principle in Marks that the holding of the Supreme Court
is the “position taken by those Members who concurred in the judgments on the narrowest
grounds.”®” Because the 2015 Rule was based on the faulty legal premise that Justice Kennedy’s
opinion is the “touchstone” of jurisdiction, it must be repealed.

One final point deserves mention. Amidst all of the confusion over how to apply Marks
to interpret the Rapanos decision, at least one thing is clear: dissenting opinions are not entitled
to any weight. As the Supreme Court explained in O ’Dell v. Netherland, Marks requires a court
to identify “the narrowest grounds of decision among the Justices whose votes were necessary to
the judgment ”*° Courts of appeals have similarly interpreted Marks to mean that dissenting
opinions carry no precedential value. The Sixth Circuit explained that Marks “instruct[ed] lower

¥ Rapanos, 547 U.S. at 778 Kennedy); id. at 731 (plurality).

¥ See 547 U.S. at 739, 742 (plurality); id. at 784-85 (Kennedy).
*® Id at 781 (Kennedy); 733-34 (plurality).

¥ Id at 193.

521 U.S. 151, 160 (1997) (emphasis added).
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courts . . . to ignore dissents.”*! Likewise, the Ninth Circuit recently proclaimed that “the dissent
that did not support the judgment is out.”** And the Seventh Circuit cautioned that “under Marks,
the positions of those Justices who dissented from the judgment are not counted in trying to
discern a governing holding from divided opinions.”* To sum up, in the words of the D.C.
Circuit sitting en banc,** courts cannot “combine a dissent with a concurrence to form a Marks
majority.”

Despite these holdings, the 2015 Rule improperly looked to the Rapanos dissent for
support. For example, the Technical Support Document (at 51) makes no secret that the agencies
looked “to the votes of the dissenting Justices” to stitch together “a majority view.”* And to
support its adoption of Justice Kennedy’s “significant nexus” test over the plurality view, the
final rule cites the Rapanos dissent as support for the notion that the Agencies were free to
follow either the plurality or the concurring opinion.* For these reasons, the 2015 Rule’s

reliance on the Rapanos dissent was unlawful.

B. The 2015 Rule Exceeds the Agencies’ CWA Authority and is Contrary to
Supreme Court Precedent and Science.

1. The Rule reads the term “navigable” out of the CWA.

The CWA grants the Agencies jurisdiction over “navigable waters,” which are defined as
“the waters of the United States.”* In SWANCC, the Supreme Court explained that “Congress’
separate definitional use of the phrase ‘waters of the United States’ [does not] constitute[] a basis
for reading the term ‘navigable waters’ out of the statute.”*® While the Court acknowledged its
prior statement in Riverside Bayview that “the word ‘navigable’ in the statute” may have “limited
effect,” it clarified in SWANCC that the word “has at least the import of showing us what
Congress had in mind as its authority for enacting the CWA: its traditional jurisdiction over
waters that were or had been navigable in fact or which could reasonably be so made.”* The
Court also found nothing in the legislative history that “signifies that Congress intended to exert
anything more than its commerce power over navigation.”>

In Rapanos, both the plurality opinion and Justice Kennedy’s concurrence again
recognized the need to give the term “navigable” some effect.’! Justice Kennedy, in particular,
stated that “the word ‘navigable’” must “be given some importance,” and he emphasized that if
jurisdiction over wetlands 1s to be based on a “significant nexus” test, the nexus must be to
“navigable waters in the traditional sense”* For that reason, the CWA cannot be understood to

A Cundiff. 555 F.3d at 208.

4 United States v. Robertson, 875 F.3d 1281, 1292 (9th Cir. 2017).
B Gibson v. Am. Cyanamid Co., 760 F.3d 600, 620 (7th Cir. 2014).
4 King v. Palmer, 950 F.2d 771, 783 (D.C. Cir. 1991) (en banc).

4 See also 79 Fed. Reg. at 22,260 (endorsing the dissent’s view of adjacency).
4 See 80 Fed. Reg. at 37,061.

47 See 33 U.S.C. §§ 1311(a), 1362(12).

®531U0.S.at172.

¥ Id. at 172-73 (citing Riverside Bayview, 474 U.S. at 133).

U Id at 168 n.3.

1547 U.S. at 734-35 (plurality); id. at 778-79.

2 1d. at 778-79.
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“permit federal regulation whenever wetlands lie alongside a ditch or drain, however remote and
insubstantial, that eventually may flow into traditional navigable waters.”>

The 2015 Rule flouts these important precedents. It asserts federal jurisdiction over a
wide variety of normally dry land features (as “tributaries”) and nearby isolated water features
(as “adjacent” or case-by-case “significant nexus” waters). Such water features are not navigable
in any sense of the word and cannot reasonably be so made. And many of the features that would
be jurisdictional under the rule bear no relationship to any navigable water and do not abut or
contribute flow to any navigable water. By subjecting these sorts of water features to federal
jurisdiction, the 2015 Rule impermissibly reads the term “navigable” out of the CWA.

Perhaps the most obvious examples of how the 2015 Rule ignores the statutory text are
the “seasonally ponded, abandoned gravel mining depressions” that were at issue in SWANCC >4
A majority of the Supreme Court agreed that those “nonnavigable, isolated, intrastate waters” are
not within the scope of federal jurisdiction under the CWA; yet the very same features could be
jurisdictional under the 2015 Rule. Those depressions are within 4,000 feet of Poplar Creek, a
tributary to the navigable Fox River. And there can be little doubt that the Corps would find the
existence of a significant nexus to the Fox River because the depressions retain water and may
have the ability to store runoff or contribute other ecological functions in the watershed.’® The
2015 Rule’s expansive view of “significant nexus” would therefore improperly gut the holding in
SWANCC by doing exactly what the Court held was unlawful: read the term “navigable” out of
the text and open the door to a significant impingement upon the States’ traditional and primary
authority over land and water use without a clear statement authorizing such a readjustment of
the federal-state balance.’” Thus, the Agencies must repeal the rule.

2. The 2015 Rule’s overbroad definition of “tributaries” finds no support in
law or science.

The 2015 Rule introduced a new definition of “tributary” that was among the most
expansive and problematic terms in the rule. The rule defined “tributary” to mean any feature
contributing any minimal amount of flow to a category (1)-(3) water, “either directly or through
another water,” and “characterized by the presence of physical indicators of a bed and banks and
an ordinary high water mark.”>® Under this definition, ephemeral drainages, minor creek beds,
and other features that are dry for months, years, or even decades can be jurisdictional so long as
they exhibit physical indicators of a bed, banks, and an ordinary high water mark. Features can
be jurisdictional as tributaries even if they pass “through any number of [non-jurisdictional]
downstream waters” or natural or man-made physical interruptions (e.g., culverts, dams, debris

3 Id at 778.

531 U.S. at 164.

3 Id. at 169; see also Rapanos, 547 U.S. at 767 (Kennedy) (concluding that “[blecause such a [significant] nexus
was lacking with respect to isolated ponds, the [SWANCC] Court held that the plain text of the statute did not
permit” the assertion of jurisdiction over them).

% See 83 Fed. Reg. at 32,249,

57 See 531 U.S. at 171-74.

%33 CF.R. §328.3(c)(3); see aiso 80 Fed. Reg. at 37,076 (stating that flow can be “intermittent or ephemeral”).
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piles, boulder fields, or underground features) of any length, so long as a bed, banks, and
ordinary high water mark can be identified upstream of the break.”

To make matters worse, under the 2015 Rule, regulators could conclusively establish the
presence of both “waters” and “physical indicators of a bed and banks and ordinary high water”
using desktop tools.” Specifically, the Agencies can rely on “[o]ther evidence, besides direct
field observation,” such as “remote sensing or mapping information,” including “USGS
topographic data, the USGS National Hydrography Dataset (NHD), Natural Resources
Conservation Services (NRCS) Soil Surveys, and State or local stream maps, as well as the
analysis of aerial photographs, and light detection and ranging (also known as LIDAR) data, and
desktop tools that provide for the hydrologic estimation of a discharge sufficient to create an
ordinary high water mark, such as a regional regression analysis or hydrologic modeling.”®! And
in establishing the presence of tributaries, the Agencies may use historical information alone.
The preamble to the 2015 Rule asserted that where remote sensing and other desktop tools
indicate a prior existence of a bed, banks, and an ordinary high water mark, that is enough to
establish jurisdiction, even if those features do not even exist on the landscape today.®*

The 2015 Rule’s heavy reliance on the ordinary high water mark is extremely
problematic. The rule defines ordinary high water mark to mean “that line on the shore
established by the fluctuations of water and indicated by physical characteristics such as a clear,
natural line impressed on the bank, shelving, changes in the character of soil, destruction of
terrestrial vegetation, the presence of litter and debris, or other appropriate means that consider
the characteristics of the surrounding areas.”® That is the same definition that Justice Kennedy
criticized in Rapanos as too uncertain and attenuated to serve as the “determinative measure” for
identifying waters of the United States.®* Because an ordinary high water mark is an uncertain
indicator of “volume and regularity of flow,” it brings within the Agencies’ jurisdiction “remote”
features with only “minor” connections to navigable waters—features that “in many cases” are
“little more related to navigable-in-fact waters than were the isolated ponds held to fall beyond
the Act’s scope in SWANCC "%

The record confirms that the definition of “tributary” in the 2015 Rule reaches way too
far, covering countless miles of previously unregulated features.®® Not only is the geographic
breadth and issue, the rule establishes categorical jurisdiction over many isolated, often dry land
features regardless of their distance to navigable waters or whether “their effects on water quality
are speculative or insubstantial "’ Although Justice Kennedy contemplated that it might be
permissible for the Agencies to promulgate a rule that “identiflies] categories of tributaries” (and

¥33 CFR. §3283(c)(3).

& See 80 Fed. Reg. at 37,081, 37,098.

8 Id. at 37,076-77.

6 Id. at 37,077.

8 Id. at 37,106.

64547 U.S. at 781.

8 Id. at 781-782 (Kennedy, J.).

% See, e.g., NAHB Comments 56-39, 121-123, ID-19574 (JA_ ) (the Rule will extend jurisdiction over nearly
100,000 miles of intermittent and ephemeral drainages in each of Kansas and Missouri alone); Waters Working
Group Comments 27, ID-19529 (JA_ ) (water supply systems and municipal separate storm sewer systems);
Comments of Delta County, Colorado 3, ID-14405 (JA_ ) (“artificial stock ponds west of the Mississippi”).

7 Rapanos, 547 U.S. at 780 (Kennedy).
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2% ¢

adjacent wetlands) that, due to “volume of flow,” “proximity to navigable waters,” and other
relevant considerations “are significant enough” to support federal jurisdiction,’® the 2015 Rule
did not do that. Rather than provide for consideration of frequency and volume of flow or
proximity to navigable waters, the 2015 Rule proclaims that the presence of “physical indicators”
of bed and banks and ordinary high water mark guarantee there will be a significant nexus to
navigable waters.® But those physical indicators do no such thing. To use an example, many
ephemeral washes in Maricopa County, Arizona experience flow infrequently, sometimes less
than once per year, with each flow event lasting less than five hours. Perhaps not surprisingly,
the Corps has previously found that many such washes do not have a significant nexus following
case-specific analyses, even though these washes often exhibit physical indicators of an ordinary
high water mark and therefore would be treated under the 2015 Rule as jurisdictional
tributaries.”

Not only is the 2015 Rule’s definition of “tributary” contrary to law, it also lacks
scientific support. As noted above, the rule places heavy emphasis on the ordinary high water
mark. According to the technical support document, an ordinary high water mark “forms due to
some regularity of flow and does not occur due to extraordinary events.””! The assumption is that
if such a mark is present, a water feature with relatively constant and significant water flow must
also be present. This is simply not true. The Agencies made an important concession in
promulgating the 2015 Rule: the jurisdictional status of some tributaries—especially
“intermittent and ephemeral” features that may not experience flow for months and years at a
time—has long been “called into question,””? and the evidence of connectivity for such features
is “less abundant” than for perennial features in water-rich regions.” Once again, the arid West
provides an important case study. In that region, erosional features with beds, banks, and
ordinary high water marks often reflect one-time, extreme water events, and are not reliable
indicators of regular flow.”* Because rainfall occurs infrequently, and because sandy, lightly-
vegetated soils are highly erodible, washes, arroyos, and other erosional features often reflect
physical indicators of a bed, banks, and an ordinary high water mark, even though they were
formed by a long-past and short-lived flood event, and the topography has persisted for years or
even decades without again experiencing flow.”

Given these conditions, it comes as no surprise that the Corps’ studies have found “no
direct correlation” between the location of ordinary high water mark indicators and future water
flow in arid regions.”® In fact, such “indicators are distributed randomly throughout the [arid]
landscape and are not related to specific channel characteristics.””” For obvious reasons,
“randomly” distributed indicators cannot provide a rational basis for a finding that all features

% Id. at 780-81.

% See 80 Fed. Reg. at 37,076.

0 See City of Scottsdale Comments 2-3.

TTSD at 239.

279 Fed. Reg. at 22,231.

73 80 Fed. Reg. at 37,079.

™ See Ariz. Mining Ass’n Comments at 7-11.

7% See Barrick Gold Comments at 15-16.

76 See Atiz. Mining Ass’n Comments 10-11 (quoting U.S. Army Corps of Eng’rs, Distribution of Ordinary High
Water Mark (OHWM) Indicators and Their Reliability 14 (2006)).

7" Id. at 11 (quoting U.S. Army Corps of Eng’rs, Survey of OHWAM Indicator Distribution Patterns Across Arid West
Landscapes 17 (2013)).
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that satisfy the definition of “tributary” automatically meet the “significant nexus” standard set
forth in the rule.

The Agencies relied almost exclusively on a case study of the San Pedro River to justify
the breadth of the “tributary” definition and its application to arid parts of the country.”® But that
river is not representative of arid regions nationwide.” Although the Connectivity Report claims
that characteristics “similar to the San Pedro River” “have been observed in [three] other
southwestern rivers,” it candidly acknowledges that each of those systems has more flow than
the San Pedro.®® To put things in perspective, the mainstem San Pedro has surface flows 261
days a year because its tributaries generate large storm water runoff, due to unusual soil
composition that prevents water loss.®! By contrast, the Santa Cruz River, which is typical of
features in arid parts of the country, has a median annual flow of zero cubic feet per second, is
dry 90% of the time, and is part of a system of “tributaries” that generally have less frequent
surface flow than the mainstem channel, “behave more like deep sandboxes than streams,” and
lack surface flow or a shallow subsurface connection to groundwater.®> The Agencies’ heavy
reliance on the San Pedro consequently overstated the connections between arid channels and
downstream navigable waters and was thus arbitrary.

3. The 2015 Rule’s definition of “adjacent” is similarly flawed.

The 2015 Rule defines “adjacent” as “bordering, contiguous, or neighboring.” The term
“neighboring” is defined to include, among other things, (i) waters within 100 feet of the
ordinary high water mark of a navigable water or tributary, and (i1) waters within the 100-year
floodplain of such a water and within 1,500 feet of its ordinary high water mark.®® This definition
conflicts with Supreme Court precedent and lacks record support.

The Supreme Court has consistently given the term “adjacent” its ordinary meaning in
interpreting the CWA. In Riverside Bayview, the Court described “wetlands adjacent to
[jurisdictional] bodies of water” as wetlands “adjoining” and “actually abut[ting] on” a
traditional “navigable waterway.”®* To be jurisdictional, adjacent wetlands must be “inseparably
bound up with the ‘waters’ of the United States” and not meaningfully distinguishable from
them.®> Many years in later in SWANCC, the Court rejected the Corps’ assertion of jurisdiction
over isolated non-navigable waters “that [welre nof adjacent to open water” and thus not
“inseparably bound up” with “navigable waters.”®® Finally, in Rapanos, the plurality opinion
explained that “[h]Jowever ambiguous the term may be in the abstract, as we have explained
earlier, ‘adjacent’ as used in Riverside Bayview is not ambiguous between ‘physically abutting’
and merely ‘nearby.””® Despite these holdings, the 2015 Rule nevertheless interprets the word

8 See 79 Fed. Reg. at 22,231-22,232; see also Connectivity Report at B-37, B-55.
7 See, e.g., Southwest Developers Comments 2 (of 1,016 publications” in the Draft Connectivity Report, “only
three include research on arid west headwaters in small watersheds™).

8 Connectivity Report B-48 to B-49.

81 See Freeport-McMoRan Comments 6.

8 See id.;, Freeport-McMoRan Technical Comments 4, 12-15.

833 C.F.R. § 328.3(c)2).

84474 U.S. at 135.

8 Jd at 134-35 & n. 9.

8531 U.S. at 167-68, 171.

8547 U.S. at 748.
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“adjacent” to encompass “nearby” waters based on notions of “functional relatedness,” rather
than physical and geographical proximity, thereby extending the meaning of the word beyond
reason.

The 2015 Rule even violates Justice Kennedy’s concurring opinion in Rapanos by
asserting jurisdiction based on adjacency to not just navigable waters in the traditional sense, but
also to any category (1) through (5) feature, including “tributaries” with only ephemeral flow.
Justice Kennedy, however, plainly rejected the notion that a wetland’s mere adjacency to a minor
tributary could be “the determinative measure” of whether it was “likely to play an important
role in the integrity of an aquatic system comprising navigable waters as traditionally under-
stood.”™ “[Wetlands adjacent to [such] tributaries,” Justice Kennedy explained, “might appear
little more related to navigable-in-fact waters than were the isolated ponds [in SWANCC].”* For
that reason, Justice Kennedy voted to vacate the agencies’ assertion of jurisdiction over wetlands
supposedly “adjacent” to a ditch that indirectly fed into a navigable lake.”® Simply put, “mere
adjacency to a tributary of this sort is insufficient.”! Seemingly ignoring these discussions in
Justice Kennedy’s opinion, the 2015 Rule categorically asserts jurisdiction over any waters based
on their “adjacency” to “tributaries” “however remote and insubstantial,”** including ephemeral
features, drains, ditches, and streams remote from navigable waters.

Moreover, although the Supreme Court has never allowed such an approach, the 2015
Rule asserts jurisdiction not only on just adjacent “wetlands,” but all other adjacent “waters.”
This novel expansion is unjustified. As the Rapanos plurality explained, non-wetland “waters”—
especially those separated from traditional navigable waters by physical barriers or significant
distances—"“do not implicate the boundary-drawing problem” that made it appropriate to defer to
the Corps’ approach to adjacency in Riverside Bayview.” Tellingly, lower courts have rejected
similar attempts to assert “adjacency” jurisdiction over non-wetlands. For example, the Ninth
Circuit rejected jurisdiction over an 1solated pond located within 125 feet of a navigable tributary
of San Francisco Bay.* In so holding, the Court explained that any nexus between the pond and
the tributary “falls far short of the nexus that Justice Kennedy required in Rapanos.”> The 2015
Rule, however, would assert jurisdiction over that pond and countless others like it due to the
expansive definitions of “adjacent” and “significant nexus.”

Finally, the 2015 Rule improperly defines “adjacency” with reference to “the 100-year
floodplain.”®® Such a standard flouts the “continuous surface connection” required by the
Rapanos plurality *” Equally problematic, a water that is merely located within the 100-year
floodplain of a navigable water is so rarely connected to that navigable water that it cannot be
said to “significantly affect the chemical, physical, and biological integrity of the other covered

88 I1d. at 781.

8 Id. at 781-782.

M Id. at 764; accord id. at 730 (plurality).

1 Id. at 786.

% Id. at 764 (Kennedy).

%547 U.S. at 742.

9 See S.F. Baykeeper v. Cargill Sait Div., 481 F.3d 700, 708 (9th Cir. 2007).
% 1d.

%33 CF.R. § 328.3(c)(2)(ii).

7 See 547 U.S. at 742.
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water[].”*® At most, such a water would have an “insubstantial” “effect[] on water quality” that
“fall[s] outside the zone fairly encompassed by the statutory term ‘navigable waters.””””

4, The 2015 Rule defines “sienificant nexus” so broadly that it revives the
defunct Migratory Bird Rule.

In addition to categorically asserting jurisdiction over various types of water bodies, the
2015 Rule allows for case-by-case assertions of jurisdiction over additional water features that
meet the rule’s definition of “significant nexus.” Because the rule’s definition of that term goes
far beyond what SWANCC or Justice Kennedy’s concurrence in Rapanos envisioned, the rule is
unlawful and needs to be repealed.

EFIN4Y

Justice Kennedy looked to the concept of “significant nexus” “to give the term
‘navigable’ some meaning” by limiting federal jurisdiction to wetlands (not all waters) with a
significant impact on traditional navigable waters.'” In his view, a water feature is jurisdictional
only if it “significantly affect[s] the chemical, physical, and biological integrity of ... waters
more readily understood as ‘navigable.””1%! Justice Kennedy believed his “significant nexus” test
provides assurance that the CWA’s jurisdiction would not extend to features that are too
“remote” or whose “effects on [navigable] water quality are speculative or insubstantial 1%

The “significant nexus” standard in the 2015 Rule does not provide such assurance. That
is because the rule asserts jurisdiction over any water feature so long as it affects the “chemical,
physical, or biological integrity” of a traditional navigable water, interstate water, or territorial
sea,'” thereby ignoring the conjunctive nature of both the statute (CWA § 101(a)) and Justice
Kennedy’s test. Changing the conjunctive to the disjunctive has profound consequences. By
requiring only one type of connection (e.g., biological), the 2015 Rule effectively reinstates the
Migratory Bird Rule that the Supreme Court struck down in SWANCC. Indeed, the 2015 Rule
allows for jurisdiction based on a single function, such as the “[p]rovision of life cycle dependent
aquatic habitat” between one water and some other distant water.!%* That is the exact theory of
jurisdiction reflected in the Migratory Bird Rule, under which isolated non-navigable ponds were
jurisdictional solely “because they serve[d] as habitat for migratory birds.”!%

In fact, the 2015 Rule does even more than improperly revive the Migratory Bird Rule. In
discussing the significant nexus test, the Agencies stated that they can find evidence of biological
connectivity by identifying the presence of “amphibians, aquatic and semi-aquatic reptiles, [and]
aquatic birds.”'%® Elsewhere in the preamble to the final 2015 Rule, the Agencies discussed the
biological connectivity of waters in floodplains to include “integral components of river food
webs, providing nursery habitat for breeding fish and amphibians, colonization opportunities for

B Id. at 780 (Kennedy).

P Jd.

100 547 U.S. at 778-79.

191 74 at 780.

102 ]d

103 See 33 C.F.R. § 328.3(c)(5) (emphasis added).
104 See 33 C.F.R. 328.3(c)(5)(ix).

105 SWANCC, 531 U.S. at 171-72.

106 ]d
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stream invertebrates and maturation habitat for stream insects.”!®” What this means is most
anything else that could live in and around water can singlehandedly serve as the basis for
asserting jurisdiction over countless non-navigable, intrastate, isolated water features. Such a
capacious assertion of jurisdiction “would result in a significant impingement of the States’
traditional and primary power over land use” and thus must be repealed in light of SWANCC 1%%

5. The Rule’s distance thresholds lack scientific support.

Water features are categorically jurisdictional as “adjacent” if they are within the 100-
year floodplain of a category (1)-(5) feature and within 1,500 feet of its ordinary high water
mark.!® Additionally, waters are categorically jurisdictional if they are within 100 feet of the
ordinary high water of a category (1)-(5) feature or within 1,500 feet of the high tide line of a
category (1)-(3) feature.!!® On a case-specific basis, water features can be jurisdictional if they
are within the 100-year floodplain of a category (1)-(3) feature or 4,000 feet of the ordinary high
water mark of a (1)-(5) feature, and they are found to have a “significant nexus” to a category
(1)-(3) feature.!'! In a nutshell, the Agencies failed to explain these distance cutoffs, and nothing
in the record supports them.

The preamble to the final rule comes very close to admitting that the Agencies relied on
the 100-year floodplain (to define “adjacent” and “significant nexus” waters) based on
administrative convenience, not science.!'? And if that were true, why did the Agencies choose
that particular floodplain, rather than using a shorter period for which flood limits can be
determined more easily and with more certainty? Given that the record contains no justification
for using the 100-year floodplain, it is perhaps understandable that the Agencies concede the lack
of “scientific consensus” over which flood interval to use.!"” In any event, the lack of consensus
does not justify the Agencies’ dart throw.

The Agencies acted in a similarly arbitrary manner in choosing the 1,500-foot and 4,000-
foot distance thresholds from the ordinary high water mark. While they vaguely claim reliance
on unidentified “scientific literature,” their own “technical expertise and experience,” and the
convenience “of drawing clear lines,”''* it appears as though the Agencies plucked numbers
from thin air. Indeed, the 2015 Rule offered no evidentiary basis for numbers that the Agencies
basically admitied they made up.!'” While it is true that the Agencies enjoy considerable
deference from reviewing courts examining their technical and scientific judgments, such
deference is inappropriate in the absence of evidence demonstrating how they arrived at the

197 Id. at 37.063.

108 531 U.S. at 174.

199 See 33 C.F.R. § 328.3(c)(2)(i).

110 77§ 328 3(c)(2)(), (iii).

N1 74§ 328.3(a)(8).

12 See 80 Fed. Reg. at 37,089 (noting that the 100-year floodplain serves “purposes of clarity” and “regulatory
certainty ).

13 See BEPA, Questions and Answers—Waters of the U.S. Proposal 5, perma.cc/TRRP-V46X.

11480 Fed. Reg. at 37.085; see also id. at 37,090 (referencing the Agencies’ “extensive experience making
significant nexus determinations” as having “informed thelir] judgment” in selecting the 4,000-foot boundary).
115 See 80 Fed. Reg. at 37,090 (acknowledging that “the science does not point to any particular bright line™).
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specific numbers in the final rule. Because the 2015 Rule relies heavily on an arbitrary floodplain
interval and distance thresholds, it must be repealed.

C. The 2015 Rule is Unconstitutional

The supplemental notice does not propose to repeal the 2015 Rule based on constitutional
violations, though the Agencies indicate they are evaluating additional concerns such as whether
the rule exceeded Congress’s authority under the Commerce Clause.!'® The Agencies also
recognize (in the legal background discussion) that it i1s important to provide fair and predictable
notice of the limits of federal jurisdiction under the CWA given the Act’s substantial criminal
and civil penalties.!!” For the reasons articulated below, the undersigned organizations believe
the 2015 Rule is unconstitutional in at least two ways. First, it is vague to the point of violating
basic principles of due process. Second, it violates the Commerce Clause and federalism
principles.

1. The 2015 Rule is so vague that it violates the Due Process Clause.

The Fifth Amendment’s Due Process Clause demands that a law provide regulated parties
with fair notice so that they “know what is required of them [and] may act accordingly.”!!® A
regulation that fails to do so 1s void for vagueness. “[T]he void for vagueness doctrine addresses
at least two connected but discrete due process concerns.”!"” First, it ensures that citizens have
fair notice of the rules governing them. Second, it provides standards for enforcement “so that
those enforcing the law do not act in an arbitrary or discriminatory way.”!?° Of those concerns,
the second is “the more important” because, absent objective guidelines, the law “may permit a
standardless sweep [that] allows [government officials] to pursue their personal predilections.”!?!
Thus, the Due Process Clause is offended by regulations “so imprecise that [arbitrary or]
discriminatory enforcement is a real possibility.”!%

A review of a few of the 2015 Rule’s key terms and provisions shows that they fall
woefully short of providing the kind of objective guidelines the Constitution requires.

Ordinary high water mark: In deciding whether the presence of physical indicators of
an ordinary high water mark exist and where they lie, agency staff are allowed to rely on
whatever “other ... means” they deem “appropriate.”'** As if this catch-all language were not
enough to permit standard-less sweeps by agency staff, existing Corps guidance states that
“[t]here are no ‘required’ physical characteristics that must be present to make an OHWM
determination.”!?*

116 See 83 Fed. Reg. at 32,248-49.

17 See id. at 32,237.

18 FCC v, Fox Television Stations, Inc., 132 S. Ct. 2307, 2317 (2012).
19 77

120 7,7

21 Kolender v. Lawson, 461 U.S. 352, 357-58 (1983).

122 Gentile v. State Bar, 501 U.S. 1030, 1051 (1991).

12333 CFR. § 328.3(c)(6).

124 Corps Regulatory Guidance Letter No. 05-03, at 3 (Dec. 7, 2005).
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Not only does the 2015 Rule fail to meaningfully constrain the Agencies in determining
what constitutes an ordinary high water mark, it also fails to constrain them in deciding /ow to
make that determination. Agency staff making these determinations need not visit any sites;
instead, the rule blesses their ability to “establish” ordinary high water marks using “[o]ther
evidence besides direct field observation.”1?* Regulators may, for instance, rely on computer
models, “local stream maps,” “aerial photographs,” “light detection and ranging” data, and other
unidentified “desktop tools that provide for the hydrologic estimation of discharge” to identify an
ordinary high water mark, even where “physical characteristics” of bed and banks and an
ordinary high water mark “are absent in the field.”'?® Landowners seeking to learn whether they
have a jurisdictional water on or near their property are thus left to make their best guess—using
whatever current or historic information they might be able to get their hands—with no
guarantee that the Agencies will rely on the same factors. Just the opposite, the rule makes clear
that decisions about which factors to rely on in assessing the presence of an ordinary high water
mark are left to the Agencies’ “experience and expertise.” That is not the type of meaningful
constraint that due process requires.'?’

100-year floodplain: The provisions in the 2015 Rule dealing with adjacency
(specifically, the definition of “neighboring”) and case-specific assertions of jurisdiction over
waters with a “significant nexus” to jurisdictional waters both reference the 100-year
floodplain.'?® While at first glance, it appears that landowners may be readily able to verify
whether water features on their lands fall within this particular floodplain, the preamble to the
final 2015 Rule demonstrates why the 100-year floodplain concept fails to give fair notice and is
conducive to arbitrary enforcement.

The Agencies stated that they will rely on “published FEMA Flood Zone Maps to
identify the location and extent of the 100-year floodplain” in implementing the 2015 Rule, yet
they acknowledge that “much of the United States has not been mapped by FEMA and, in some
cases, a particular map may be out of date and may not accurately represent existing
circumstances on the ground.”'?” The Agencies further stated that they will assess accuracy
“based on a number of factors” and, in the absence of an accurate and up-to-date FEMA map, the
Agencies indicate they will rely on “other available tools to identify the 100-year floodplain,”
including “other Federal, State, or local floodplain maps, Natural Resources Conservation
Service (NRCS) Soil Surveys (Flooding Frequency Classes), tidal gage data, and site-specific

12580 Fed. Reg. at 37,076.
126 14 at 37.077.

127 For similar reasons, the 2015 Rule is just as vague when it comes to ascertaining whether ditches are
jurisdictional “tributaries” or whether they fall under one of the narrow ditch exclusions. Determining the
applicability of the ditch exclusions can involve an inquiry into the “historical presence of tributaries using a variety
of resources, such as historical maps, historical acrial photographs, local surface water management plans, street
maintenance data, wetland and conservation programs and plans, as well as functional assessment and monitoring
efforts.” 80 Fed. Reg. at 37,078-79. How individual farmers and ranchers are expected to access and assess all of
that data is a mystery, meaning they have no viable means of learning whether a ditch on their property is
jurisdictional. That is particularly true because the Rule does not say how far back in history regulated parties must
look in ascertaining the presence of a previously existing tributary.

128 See 33 CFR. §§ 328.3(a)(8), 328.3(c)(2).
12980 Fed. Reg. at 37,081,

16

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00159698-00016



modeling.”13° This approach does nothing to put landowners on notice of when waters on their
property may be considered jurisdictional as either “adjacent” waters or as case-specific
“significant nexus” waters. Even if landowners happen to be in a part of the country where
FEMA has generated a floodplain map, they may not know whether agency staff will decide to
deem those maps inaccurate or outdated. Should agency staff decide FEMA maps are not
accurate, landowners then face the additional task of trying to figure out what “available tools”
regulators may use to determine the 100-year floodplain for purposes of asserting jurisdiction.

Significant nexus: The 2015 Rule’s “case-by-case” significant nexus test is obviously
lacking in objective limits. At every stage, it turns on subjective observations and opaque
analyses. Take the case of a farmer who has a small, isolated pond on his property. Even if
everyone agrees that the pond has a direct connection to a primary water, the farmer’s challenge
is only beginning, because, in deciding whether his pond has a “significant nexus” to a primary
water, he must still identify all traditional navigable waters, interstate waters, and tributaries
within 4,000 feet of the pond. If the farmer finds such a water, he must then figure out whether
regulators will conclude that the pond, together with “other similarly situated waters in the
region, significantly affects the chemical, physical, or biological integrity” of the nearest primary
water.!*! Such a task borders on crystal ball gazing.

Take, for instance, the Rule’s definition of “similarly situated.” This phrase encompasses
waters that “function alike and [are] sufficiently close to function together in affecting
downstream waters.”'*?> But what does it mean for two ponds function alike or to function
together? The Rule does not say, which means agency personnel are free to make their own
judgment calls. Likewise, what qualifies as “significantly affect[ing]” a primary water? The Rule
says only that an effect is significant when it is “more than speculative or insubstantial,”!*3 but
that poor attempt at a definition is no clearer than the word “significant.” And what it means for
a water feature to “significantly affect[]” the “integrity” of a primary water is anybody’s guess.

Categorical exemptions: Many of the 2015 Rule’s exemptions are difficult to apply,
such as the exclusions for farm and stock watering ponds and various other features “created in
dry land.” While common sense suggests it should be easy to figure out whether something was
created in “dry land,” the lack of a definition for that term, combined with the Agencies’ circular
explanations, leave landowners puzzling over how to apply the “dry land” exclusions. In trying
to explain what is “dry land,” the Agencies first say the “term is well understood based on the
more than 30 years of practice and implementation” and that it “refers to areas of the geographic
landscape that are not water features such as streams, rivers, wetlands, lakes, ponds, and the
like.”'** The Agencies immediately turn around and state that they declined to define “dry land”
in the rule because they “determined that there was no agreed upon definition given geographic
and regional variability.”1** Thus, the rule punts on providing “further clarity” until
“implementation.”'*® The refusal to clarify a key term that is used in numerous exclusions

130 Id

13133 CFR. § 328.3(c)(5).
132 Id

133 Id

13480 Fed. Reg. at 37,098.
135 1d. at 37.098-99.

136 Id
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means, of course, that agency staff retain broad discretion to limit the scope of exclusions that
apply only to features created in “dry land.” This opens the door to inconsistent and arbitrary
results.

Elsewhere, the 2015 Rule includes an exemption for “puddles,”"*” but not for
“depressional wetlands.”1*® This leaves farmers and ranchers to wonder what exactly
distinguishes a recurring puddle from a small depressional wetland. The Rule does not clearly
provide them answers. Similar problems exist in distinguishing “[e]rosional features, including
gullies, rills, and other ephemeral features that do not meet the definition of a tributary,”!* from
jurisdictional tributaries. The rule defines a tributary in part based on the presence of “a bed and
banks and an ordinary high water mark”—all of which are often present in the very gullies, rills,
and other ephemeral features the rule says are exempt from its scope. Where to draw the line will
ultimately be a question for agency staff to answer apparently based on little more than whim.
Due process demands more.

Even where the Agencies have some relatively objective means of ascertaining the
existence of a jurisdictional water, the vagueness problem will remain an intractable one for
many regulated parties, who will be unable themselves to figure out whether waters on their
lands are subject to federal jurisdiction. A rule is unconstitutionally vague if it “fail[s] to provide
the kind of notice that will enable ordinary people to understand what conduct it prohibits.”!%
The 2015 Rule easily flunks that test. As noted above, in identifying ordinary high water mark,
to use an example, the Agencies will be using remote sensing technology and desktop tools that
are simply not available to the average landowner. That means the Agencies are free to assert
jurisdiction over a depression in the landscape that is largely undetectable except through
sophisticated digital photography or satellite imaging that most people cannot access.

Predictably, it is the Rule’s “case-by-case” waters category that presents some of the
greatest headaches for landowners. The ambiguity and complexity inherent in deciding whether a
water “either alone or in combination with other similarly situated waters in the region,
significantly affects the chemical, physical, or biological integrity of” a primary water based on
“any single function or combination of functions performed by the water,”'*! hardly needs
elaborating. It bears special mention, however, that determining a water feature’s chemical,
physical, or biological effects requires technical, scientific, and financial resources well beyond
what most landowners possess. Because the Rule gives regulators too much discretion and
regulated parties too little notice of what it covers, it violates due process. That is another
independent reason for rescinding it.

13733 CF.R. § 328.3(b)(4)(vii)

138 80 Fed. Reg. at 37.093.

1933 CFR. § 328.3(b)(4)

Y9 Chicago v. Morales, 527 U.S. 41, 56 (1999).
14133 CFR. § 328.3(c)(5).
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2. The 2015 Rule violates the Commerce Clause and federalism principles.

The States’ authority to regulate and manage local lands and waters has long been viewed
as a core sovereign interest. It is, in fact, “perhaps the quintessential state activity,”!** which is
one reason why the CWA expressly recognizes the States’ inherent powers over local lands and
water resources.!*® Indeed, principles of federalism are interwoven throughout the CWA 1%

The Supreme Court has relied on the “traditional state power” over land and water
regulation to support narrower interpretations of the CWA’s scope. In SWANCC, for example,
the Court reasoned that allowing federal jurisdiction over an isolated, seasonal pond based solely
on the presence of migratory birds not only failed to give effect to the statutory term “navigable,”
it raised “significant constitutional and federalism questions.”!* On the latter holding, the Court
clarified that, even were there some ambiguity regarding whether the Federal Government has
jurisdiction over nonnavigable, isolated, intrastate waters, the Court would nevertheless have
rejected the Corps’ interpretation because would impermissibly “alter[] the federal-state
framework by permitting federal encroachment upon a traditional state power’—namely, the
States’ “traditional and primary power over land and water use.”!%

The plurality opinion in Rapanos likewise recognized the importance of respecting the
federal-state balance that Congress struck in the CWA. The plurality chastised lower courts for
“continu[ing] to uphold the Corps’ sweeping assertions of jurisdiction over ephemeral channels
and drains as ‘tributaries,”” and for “continu[ing] to define ‘adjacent’ wetlands broadly.”'*” The
four Justices expressed concern over how “even the most insubstantial hydrological connection
may be held to constitute a ‘significant nexus,”” despite the Court’s holding in SWANCC *® Of
particular importance here, the plurality emphasized that regulation of the “development and
use” of “land and water resources” is a “quintessential state and local power.”!¥

The 2015 Rule fundamentally readjusts the federal-state balance and pushes the federal
government’s authority well beyond the limits of the Commerce Clause. As 31 States recently
explained to the Sixth Circuit, the Rule covers “virtually every potentially wet area of the
country,” ranging “[f]rom prairie potholes in North Dakota, to arroyos in New Mexico,
ephemeral drainages in Wyoming, and coastal prairie wetlands in Texas.”'>* The Agencies
themselves admit that the Rule potentially covers “the vast majority of the nation’s water
features.”!>! What is left, one asks, of the States’ longstanding and fundamental power to

12 FERC v, Mississippi, 456 U.S 742, 768 n.30 (1982).

143 See 33 U.S.C. § 1251(b).

144 See SD Warren Co. v. Maine bd. of Envt’l Protection, 547 U.S. 370, 386-87 (2006) (observing that the CWA
“provides for a system that respects the States’ concerns™ and interpreting another CW A provision in a way that
“preserve[d] the state authority apparently intended™).

195531 U.S. at 164, 172.

146 14 at 173-74.

147547 U.S. at 726-29.

18 Id at 728.

199 1d. at 737-38.

139 Murray Energy Corp. v. U.S. EPA, No. 15-3799, Doc. # 141, at 71.

151 1d. (quoting Rule’s Economic Analysis).
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regulate the lands and waters within their borders, if so many water and land features are now
under the Agencies’ jurisdiction?

The concern here is not merely over the geographic extent of federal regulation, but the
effects of that regulation. When the Agencies assert jurisdiction under the CWA, the effect is
often to displace state and local regulation. Compounding the problem, the federal standards and
requirements that accompany federal jurisdiction under the CWA necessarily impose burdens
directly on the States themselves. For example, States are required to develop, review, and (if
appropriate) update water quality standards for federal jurisdictional waters within their
borders.'>? For waters not meeting those standards, States must develop often complicated total
maximum daily loads.!> States must also issue water quality certifications for federal permit and
licenses, including Section 404 permits issued by the Corps.!>*

To accomplish such a sweeping grab of traditional state powers, the Agencies must
identify some basis in the Constitution for doing so, but no such basis exists. Throughout the
Technical Support Document for the 2015 Rule, the Agencies attempted to justify the Rule under
the Commerce Clause, but those attempts fall flat. The Commerce Clause grants the Federal
Government power “[t]o regulate Commerce with foreign Nations, and among the several States,
and with the Indian Tribes.”!>> That power extends to just three areas: (1) the “channels of
interstate commerce,” (2) the “instrumentalities of interstate commerce,” and (3) “activities that
substantially affect interstate commerce.” !>

The 2015 Rule imposes federal authority outside of those areas. Most notably, because it
reaches so far beyond waters that can actually be used for interstate commerce, it cannot be
upheld as a regulation of the channels of interstate commerce. To be sure, the Commerce Clause
gives Congress authority to regulate more than just navigable portions of waters.!>” But the Rule
goes far beyond that by sweeping in numerous local land and water features that are not
navigable-in-fact and have only the barest connection to navigable-in-fact waters—even those
features that connect to navigable waters just once in a century. Ephemeral trickles that happen
to cross state lines, dry washes in Western deserts, and isolated wetlands nearly a mile from any
tributary are all swept up in the Rule’s scope. So are water features that are “adjacent” to
navigable waters, even if there is no indication that those features ever connect to or otherwise
affect navigable waters. Regulation of those features cannot possibly be justified as regulation of
a channel of interstate commerce.

Nor can the Rule be justified as one covering activities that “substantially affect interstate
commerce.” For starters, it bears emphasis that the Supreme Court in SWANCC clearly reversed
the lower court’s holding that the CW A reaches as many waters as the Commerce Clause will
allow, such as waters that are jurisdictional based on the regulation of activities that cumulatively

15233 U.S.C. § 1313,

18374 § 1313(d).

134 14§ 1341(a)(1).

15U.8. Const. art. I, § 8, cl. 3.

156 United States v. Lopez, 514 U.S. 549, 558-59 (1995).

57 See, e.g., Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 523 (1941) (recognizing that
“Cognress may exercise its control over the non-navigable stretches of a river in order to preserve or promote
commerce on the navigable portions™).
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have a substantial effect on interstate commerce.'*® The Court declined the agency’s invitation to
engage in a substantial effects analysis and instead chose to avoid the significant constitutional
and federalism questions raised by the Corps’ Migratory Bird Rule.'*

Nonetheless, even if a court were to undertake a substantial effects analysis, the 2015
Rule would be unlikely to pass muster. In deciding whether regulation covers activities
substantially affecting interstate commerce, the Supreme Court has considered: (1) whether the
regulation addresses economic activity; (2) whether the regulation’s reach is limited to activities
having a connection with interstate commerce; and (3) whether the regulation’s connection to
interstate commerce is so attenuated that it would “effectually obliterate the distinction between
what is national and what is local.”!®° The 2015 Rule does not qualify under any of those factors.

e The rule does not address economic activity. The Agencies can prohibit
landowners from disposing of brush or leaves in shallow depressions on their
properties, provided those depressions are within 1,500 feet of the ordinary high
water mark of a “tributary” to a navigable water. That is not economic activity.

e The rule does not limit its reach to activities having a connection with interstate
commerce. It defines tributaries, adjacent waters, and case-by-case waters in ways
that capture numerous water features and usually-dry lands lacking any
meaningful connection to interstate commerce. As just one example, the
Agencies’ case-by-case jurisdiction under the Rule authorizes regulation over
lands or waters that “export ... organic matter” to a primary water.'®! So if a deer
travels from a secluded land or water feature to a primary water and a plant or
invertebrate hitchhikes on the deer’s fur, that would be sufficient for the Agencies
to assert jurisdiction under the Rule. Likewise, if the land feature “[e]xport[s] ...
food resources, because the deer travels to eat there and then visits the primary
water where it deposits seeds from the food resource, the Agencies could deem
the land feature jurisdictional under the Rule. None of that has anything to do
with interstate commerce.

e Like the legislation in Lopez and Morrison, the 2015 Rule relies on an attenuated
causal chain that would, if followed, “obliterate the distinction between what is
national and what is local.”'*? In Lopez and Morrison, the Court invalidated
legislation in part because, whatever the aggregate effect of regulating
noneconomic activity in those cases, allowing such regulation by the Federal
Government would impermissibly permit the Federal Government to take over
whole “areas of traditional state regulation.”!®* The same goes here, inasmuch as
the rule’s assertion of authority over the majority of hydrologic features

138 See 531 U.S. at 168 n.3 & 166 (quoting from 191 F.3d 845, 850-52 (7th Cir. 1999)).
159 See id. at 173.

10 Lopez, 514 U.S. at 557, see also United States v. Morrison, 529 U.S. 598 (2000).

161 33 CFR. § 328.3(¢)(5)(i).

162 See Lopez, 514 U.S. at 557.

163 Morrison, 529 U.S. at 615.
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throughout the country intrudes upon the States’ authority to manage local lands
and waters.

At bottom, the Rule is not supportable as an exercise of the Commerce Clause power.
Instead, it usurps the States’ longstanding and primary authority to regulate and oversee the lands
and waters within their borders. In that respect, it is unconstitutional and ought to be repealed on
that basis too. But even if repeal were not constitutionally required, the canon of constitutional
avoidance, which requires that statutes be construed so as to minimize constitutional problems,
calls for a far narrower interpretation of the CWA than the Rule puts forth.'** In addition, as the
Supreme Court instructed in SWANCC, the CWA should not be read in a manner that displaces
traditional state regulation absent a clear statement authorizing such displacement. There is
nothing in the CWA authorizing displacement of state authority over land and water use. In fact,
the Act contains the opposite statement: it recognizes, preserves, and protects such primary
responsibilities and rights of the states. !¢

1. Conclusion

For the foregoing reasons, the undersigned organizations strongly support the Agencies’
supplemental proposal to permanently repeal the 2015 Rule. That rule would effectively confer
federal control over all but the most remote and unconnected waters, including features that are
ubiquitous on farm and ranchlands that more closely resemble land than water, even though
Congress did not intend to give the Agencies such control. While it is true that the rule does not
currently apply, the Agencies cannot allow it to remain on the books and must instead repeal the
rule in its entirety. Because the rule was an amendment to then-existing regulations, its repeal
will effectively reinstate the pre-2015 regulations. As the undersigned organizations have long
maintained, those preexisting regulations are far from ideal from the perspective of landowners
who need to have a set of clear and logical rules to follow. Thus, the undersigned organizations
encourage the Agencies to move forward with their ongoing efforts to develop a new rule that
finally achieves the Agencies’ goal of defining “waters of the United States” in a way that is
faithful to Congress’s intent, is consistent with Supreme Court precedent, and achieves clarity
and regulatory certainty. For now, however, the Agencies can take a step in the right direction by
finalizing their proposal to repeal what several courts have strongly suggested is a fatally flawed
rule.

Sincerely,

American Farm Bureau Federation
Agri-Mark, Inc.

American Dairy Coalition
American Sugar Cane League
CropLife America

Dairy Producers of New Mexico

184 E g, Clark v. Martinez, 543 U.S. 371, 379 (2005).
165 SWANCC, 531 U.S. at 172-74.
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Dairy Producers of Utah

Idaho Dairymen's Association

Mlinois Farm Bureau

Iowa Farm Bureau Federation

Minnesota Agricultural Water Resource Center
Missouri Dairy Association

National Alliance of Forest Owners
National Association of State Departments of Agriculture
National Cattlemen's Beef Association
National Chicken Council

National Corn Growers Association
National Cotton Council

National Council of Farmer Cooperatives
National Milk Producers Federation
National Turkey Federation

Northeast Dairy Farmers Cooperatives
Ohio AgriBusiness Association

Ohio Corn & Wheat Growers Association
Oregon Dairy Farmers Association

South Dakota Agri-Business Association
St. Albans Cooperative Creamery

Texas Association of Dairymen

Texas Cattle Feeders Association

The Fertilizer Institute

United Egg Producers

United States Cattlemen's Association
Upstate Niagara Cooperative, Inc.

U.S. Poultry & Egg Association

USA Rice

Washington State Dairy Federation
Wyoming Ag-Business Association

CC: Matthew Z. Leopold, General Counsel, U.S. Environmental Protection Agency
David Ross, Assistant Administrator for the Office of Water, U.S. Environmental
Protection Agency
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Message

From: Barb Glenn [carly@nasda.org]

Sent: 8/6/2018 4:25:18 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: 2018 NASDA Annual Meeting Early Bird Rates Ending August 10!

Fplovieg G Hatiowy Rocly
.

5

Soeer b iy

Yoo A S - \v:\,

%x’* AL NVMiIFFE ] IN(s
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We invite vou fo attend the 2018 Annual Meeting of the National Association of State

N

Departments of Agriculture. Not only will the chief agricultural officials from across the U.S. gather
to have critical policy discussions on emerging food and agriculture issues, but altendees will be

immersed in the culfure of Connecticut’'s rich heritage and diverse agriculture industry.

Make plans to travel to Hartford, CT, September 9 -12. You won't want to miss it

Y
L)

--------- Steve Reviczky, NASDA President &
Connecticut Commissioner of Agriculture
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loin leading agriculture policymakers 1o hear from amazing keynote speakers, gain insight on

emerging legislative and regulatory issues, expand your networking opportunities, and more.

Early Bird Registration Fees are:

NASDA Members, State Staff, Affiliates & Federal Employees: $675 (875 savings)
NASDA Partners, Local Partners & Industry Partners $775 (375 savings)
Spouses & Guests $450 (§50 savings)

One-Day Registration: $275 ($25 savings)

Click here for the event agenda

K ISTER IOy

g

o

Partnerships are critical to the success of our events,
We have many opportunities available to highlight your organization at this national
avent,

g::ma;sg;azj Ty
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Message

From: Kyle W. Parker [KWParker@hollandhart.com]

Sent: 4/10/2018 10:36:55 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: NOMINATIONS: Trump announces another round of judicial picks -- Tuesday, April 10, 2018 -- www.eenews.net

Attachments: 2018-04-10 Trump announces another round of judicial picks.pdf

Dave -- FYI (see attached). 1It's official! Please Tet me know if you might be available to connect next
Monday or Tuesday. I hope to see you soon. -- Kyle.
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NOMINATIONS: Trump announces another round of judicial picks -- Tuesday, April 10,... Page 1 of 2

THE LEADER IN ENERGY AND ENVIRONMENT NEWS

NOMINATIONS
Trump announces another round of judicial picks

brzyh, EAE Nows maporter

President Trump has tapped an oil and gas lawyer and former state natural resources official to serve as an Alaska federal judge.

If confirmed, Jonathan Katchen, an attorney with the Anchorage branch of Holland & Hart LLP, will
fill a slot on the U.S. District Court for the District of Alaska.

In his current role, Katchen focuses on oil and gas law and natural resources litigation, according to
a brief White House bio.

Katchen has also served in various energy-related positions for Alaska, including in the Department
of Natural Resources and as an assistant attorney general in the oil, gas and mining section.

The nominee could end up ruling on issues including the controversial Pebble mine project and oil
and gas drilling in the Arctic National Wildlife Refuge.

Katchen's nomination is part of a wave of other judicial picks announced this morning, including:

Patrick Whyrick to serve on the U.S. District Court for the Western District of Oklahoma.
Wrick previously served for six years as Oklahoma's solicitor general under then-Attorney
General Scott Pruitt (R).

Britt Grant of Georgia to serve on the 11th U.S. Circuit Court of Appeals.

.

Paul Matey of New Jersey to serve on the 3rd Circuit.

.

David Porter of Pennsylvania to also serve on the 3rd Circuit.

Raul Arias-Marxuach to the U.S. District Court for the District of Puerto Rico.

Pamela Barker to the U.S. District Court for the Northern District of Ohio.

Kenneth Bell to the U.S. District Court for the Western District of North Carolina.

Wendy Williams Berger to the U.S. District Court for the Middle District of Florida.

Holly Brady to the U.S. District Court for the Northern District of Indiana.

Andrew Brasher to the U.S. District Court for the Middle District of Alabama.

.

Stephen Clark to the U.S. District Court for the Eastern District of Missouri.

J.P. Hanlon to the U.S. District Court for the Southern District of Indiana.

Mary McElroy to the U.S. District Court for the District of Rhode Island.

David Morales to the U.S. District Court for the Southern District of Texas.

Sarah Daggett Morrison to the U.S. District Court for the Southern District of Ohio.

John QO'Connor to the U.S. District Court for the Eastern, Northern and Western Districts of Oklahoma.

Lance Walker to the U.S. District Court for the District of Maine.

.

Allen Winsor to the U.S. District Court for the Northern District of Florida.

.

Emin Toro of Virginia to the U.S. Tax Court.

Today, the full Senate advanced the nomination of Claria Horn Boom for the U.S. District Court for the Eastern and Western Districts of
Kentucky.

Tomorrow, the Judiciary Committee will consider several more judicial picks, including Mark Jeremy Bennett to sit on the 9th Circuit. He is
Hawaii's former attorney general.

o @niek sohoayk i i i naobo vk eenewsnet

https://www eenews.net/greenwire/stories/1060078635/print 4/10/2018
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Message

From: Kyle W. Parker [KWParker@hollandhart.com]

Sent: 4/9/2018 7:47:50 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Greeting from Alaska!

Good afternoon, Dave. | hope all is well with you at EPA. | am going to be in DC next week for several meetings with
Senators Sullivan and Murkowski, as well as a few meetings at DOI. If you have time on Monday, | would like to
introduce you to Keiran Wulff. Keiran is the head of Qil Search in Alaska. Qil Search is a large, independent oil & gas
company based out of Australia, which recently picked-up the Nanushuk development project in Alaska

(~120bbls/day). The USACE is in the middle of the NEPA review process for the Nanushuk project. We would like to
update you on the status of the NEPA review, as well as give you a download on compensatory mitigation issues. Please
let me know if something might work with your schedule to connect. We have a 1:30P meeting at the White House on
Monday, but otherwise we are flexible.

| hope to see you soon! Best. — Kyle.

PS — Tomorrow, Jon is going to be announced as the Administration’s pick for our US District Court vacancy in
Alaska. Great development!
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Message

From: Laws, Elliott [ELaws@crowell.com]
Sent: 3/1/2018 2:08:03 PM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Subject: Re: RE:

Thnx Dave.

BTW the Gov and Nancy will be in DC around the 18th of March.

E1ll4i0tt P. Laws
elaws@crowell.com<mailto:elaws@crowell.com>
Direct:! Ex. 6 i
Fax: 1.202.322.9511<tel:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://www.crowell.com/>
1001 pennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail 1is
strictly prohibited

on Mar 1, 2018, at 7:32 AM, Ross, David P <ross.davidp@epa.gov<mailto:ross.davidp@epa.gov>> wrote:

Hi Elliott. Let me check the April dates. I'm shutting down virtually all external meetings and
appearances for the next few months.

Sent from my 1iPhone
on Mar 1, 2018, at 7:11 AM, Laws, Elliott <ELaws@crowell.com<mailto:ELaws@crowell.com>> wrote:

Hi Dave. Just checking in to see if you could find time in your schedule the 8th or 9th. In addition to
introducing himself and Freeport-McMoRan to you, Bill would also Tike to discuss some of the specific
WOTUS-related impacts in the arid west.

If those dates do not work for your schedule, Bill can return to DC for a new the morning of March 28th
or anytime on April 27th or 30th.

Thnx Dave.
Elldiott

Elliott P. Laws
elaws@crowell.com<mailto:elaws@crowell.com><mailto:elaws@crowel]l.com>
Direct:i Ex. 6 i

Fax: 1.202.322.9511<tel:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://www.crowell.com><http://www.crowell.com/>
1001 pennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or
postmaster@crowell.com<mailto:postmaster@crowell.com><mailto:postmaster@crowell.com>) by reply e-mail,
and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is strictly
prohibited

on Feb 21, 2018, at 7:25 PM, ELaws@crowell.com<mailto:ELaws@crowell.com><mailto:ELaws@crowell.com> wrote:

Thanks for checking Dave. Bill Cobb is Freeport’'s VP for Environmental Services and Sustainable
Development and is cycling off as a member of EPA’s Environmental Financial Services Advisory Board.

ElTiott
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E1liott P. Laws
elaws@crowel]l.com<mailto:elaws@crowel]l.com><mailto:elaws@crowell. com>
Direct:! Ex. 6 :

Fax: 1.202.322.9511<tel:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://www.crowell.com><http://www.crowell.com/>
1001 pPennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or
postmaster@crowell.com<mailto:postmaster@crowell.com><mailto:postmaster@crowell.com>) by reply e-mail,
and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is strictly
prohibited

on Jan 30, 2018, at 6:10 PM, Ross, David P
<ross.davidp@epa.gov<mailto:ross.davidp@epa.gov><mailto:ross.davidp@epa.gov>> wrote:

Bill Cobb is Freeport's VP for Environmental Services and Sustainable Development and a member of EPA’s
Environmental Financial Services Advisory Board.
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Message

From: Laws, Elliott [ELaws@crowell.com]

Sent: 3/1/2018 12:11:34 PM

To: Laws, Elliott [ELaws@crowell.com]

CC: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Subject: Re: RE:

Hi Dave. Just checking in to see if you could find time in your schedule the 8th or 9th. In addition to
introducing himself and Freeport-McMoRan to you, Bill would also Tike to discuss some of the specific
WoTUS-related impacts in the arid west.

If those dates do not work for your schedule, Bill can return to DC for a new the morning of March 28th
or anytime on April 27th or 30th.

Thnx Dave.
Elldott

Elliott P. Laws
elaws@crowe]l.com<mailto:elaws@crowell. com>
Direct:! Ex. 6 i
Fax: 1.202.322.9511<«tel1:1.202.322.9511>

Crowell & Moring LLP |jwww.crowell.com<http://www.crowell.com/>
1001 Pennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is
strictly prohibited

on Feb 21, 2018, at 7:25 PM, ELaws@crowell.com<mailto:ELaws@crowell.com> wrote:

Thanks for checking Dave. Bill Cobb is Freeport’'s VP for Environmental Services and Sustainable
Development and is cycling off as a member of EPA's Environmental Financial Services Advisory Board.

ElTiott

ET1liott P. Laws
elaws@crowell.com<mailto:elaws@crowell.com>
Direct:i Ex. & i
Fax: 1.202.322.9511<tel:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://www.crowell.com/>
1001 pennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail 1is
strictly prohibited

on Jan 30, 2018, at 6:10 PM, Ross, David P <ross.davidp@epa.gov<mailto:ross.davidp@epa.gov>> wrote:

Bill Cobb is Freeport’'s VP for Environmental Services and Sustainable Development and a member of EPA’s
Environmental Financial Services Advisory Board.
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Message

From: Steinbauer, Gary [GSteinbauer@babstcalland.com]
Sent: 8/1/2018 1:46:01 AM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Penman, Crystal
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695¢3df22cd95935a-Penman, Crystal]; Lieberman, Paige
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a7ee44223e874dd0a74b2260f3ca7ff9-Ingram, Paige]

Subject: RE: ABA SEER Fall 2018 Conference - CWA legal developments panel

David:
Tharndks for letting me know about your leave. | hope you're off to somewhere exciting,

Would it be possible for vou to connect with Paige in advance of our August 6 call about (1] the topics you'd like to cover
and {2} whether you'd prefer a standard format {e.g., each speaker is given an allotted amount of time, with time for
Q& A at the end) or a roundtable/ talk-show” format that is driven by questions from the moderator, with time for
audience Q&A at the end. 'd also be happy to speak with vou by phone to bring vou up to speed, if that's what you'd
prefer,

Thank you,
Gary

From: Penman, Crystal <Penman.Crystal@epa.gov> On Behalf Of Ross, David P
Sent: Tuesday, July 31, 2018 7:31 AM

To: Steinbauer, Gary <GSteinbauer@babstcalland.com>

Subject: RE: ABA SEER Fall 2018 Conference - CWA legal developments panel

EXTERNALE

AIL -THINK BEFORE YOU CLICK

I will be on leave from August 6-14. | will return on August 15.

From: Steinbauer, Gary [mailtc:GSteinbauer@babstoalland.oom]

Sent: Monday, July 30, 2018 1:27 PM

To: Steinbauer, Gary; Bulleit, Kristy; Ross, David P; Lieberman, Paige; Smith, Brooks M.; Fleischli, Steve
Subject: ABA SEER Fall 2018 Conference - CWA legal developments panel

When: Monday, August 6, 2018 4:00 PM-5:00 PM (UTC-05:00) Eastern Time {US & Canada).

Where:i Ex. 6 {no code required)

Agenda: discuss (1) topics to be covered in panel; (2) panel format (e.g., “talk show” or roundtable format vs. traditional
format); and (3) other open issues/questions.

Panel Information

Date: Friday, October 19, 2018

Time: 10:30 a.m. to 12:00 p.m.

Description: This year began with significant court decisions and unprecedented agency actions covering the most
important and controversial regulatory programs under the Clean Water Act. While new theories on liability, like the
“groundwater conduit” theory, flow through the federal courts, a torrent of other issues related to the development and
implementation of multi-state Total Maximum Daily Loads and the application of the EPA’s water transfers rule are
coming to a head nationwide. All of this is occurring along with the administration’s deregulatory efforts, which include
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rescinding and potentially redefining “waters of the United States.” Join this group of leading Clean Water Act
authorities as they share their insights on the current state of the legal landscape, changes on the horizon, and solutions
for clients during this era of increasing change.
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Message

From: Ross, David P [/O=EXCHANGELABS/CU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=119CD8B52DD14305A84863124AD6D8A6-ROSS, DAVID]
Sent: 2/21/2018 9:51:16 PM

To: Laws, Elliott [ELaws@crowell.com]
Subject: RE: RE:
Hi ET1l4ott,

My schedule is going to stay jammed for several more months, but we are slowing starting to get a few
external meetings in. I will check with Crystal and Ann and see if there is any flex. I apologize for not
knowing, but who is Bill Cobb?

Dave

————— original Message-----

From: Laws, Elliott [mailto:ELaws@crowell.com]
Sent: Wednesday, February 21, 2018 3:34 PM

To: Ross, David P <ross.davidp@epa.gov>
Subject: Re: RE:

Hi David
I was wondering 1T you might have time either March 8th or 9th to meet with Bill Cobb. He is flexible as
he o time if your schedule permits.

Thnx,
Elliott

Elldiott P. Laws
elaws@crowell.com<mailto:elaws@crowell.com>
Direct:! Ex. 6

Fax: 1.202.322.9511<tel:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://www.crowell.com/>
1001 pennsylvania Avenue Nw<x-apple-data-detectors://2> Washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is
strictly prohibited
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Message

From: Carly Grether [carly@nasda.org]

Sent: 2/5/2018 7:41:15 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: How was the 2018 NASDA Winter Policy Conference?

2018 Winter Policy Conference Feedback Survey
rid,
u for attending the 2018 NASDA Winter Policy Conference. Please take a few minutes to give us your feedback on this event. Your o

le to us as we plan future NASDA events. To begin, click the link below.

e to respond

ther

35da.0rg
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Message

From: Steinbauer, Gary [GSteinbauer@babstcalland.com]
Sent: 7/25/2018 7:43:57 PM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]; Penman, Crystal
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695¢3df22cd95935a-Penman, Crystal]

CC: Lieberman, Paige [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a7ee44223e874dd0a74b2260f3ca7ff9-Ingram, Paige]

Subject: RE: ABA SEER Fall Conference - CWA Legal Developments Panel

David:

Unfortunately, 2 pm eastern won’t work for me and at least one other panel member. If you're unable to join us
tomorrow, we can bring you up to speed afterwards. We also will be having at least one more planning call, so you’ll
have another opportunity to meet/greet the other panelists before the conference.

Although this will be discussed tomorrow, the attendees and members of this panel would enjoy hearing from you on
the latest CWA developments that the Office of Water is actively working on. A few that come to mind are: (1) the
proposed rulemaking on rescinding the 2015 Clean Water Rule and re-codifying the definition of “waters of the United
States” in existence before 2015; (2) the February 2018 Federal Register notice seeking comment on whether the CWA
covers discharges of pollutants via a direct hydrologic connection to surface water; and (3) any other CWA updates you
think would be worth highlighting. | would be happy to speak with you by phone before the next planning call to discuss
what you’d be interested in covering during the panel.

Thanks,
Gary

Gary E. Steinbauer
Babst Calland

Officed  Ex6 |

Cell:i Ex. 6
gsteinbauer@habstcalland.com

From: Penman, Crystal [mailto:Penman.Crystal@epa.gov] On Behalf Of Ross, David P
Sent: Wednesday, July 25, 2018 2:44 PM

To: Steinbauer, Gary

Subject: New Time Proposed: ABA SEER Fall Conference - CWA Legal Developments Panel
When: Thursday, July 26, 2018 3:00 PM-4:00 PM (UTC-05:00) Eastern Time (US & Canada).
Where:|

My apologies again. Can we accommodate a 2pm call instead of 3pm? Please advise.
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Message

From: Lee Bridgett [leeb@fb.org]

Sent: 7/19/2018 8:55:18 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Thank You for Speaking to the American Farm Bureau Federation's Council of Presidents

Attachments: 2018.07.19 David Ross Thank You Letter.pdf

Mr. Ross,

Please see the attached letter from American Farm Bureau Federation President Zippy Duvall, thanking you for taking
the time to speak at the AFBF Council of President’s meeting last week.

Best Regards,

Lee Bridgett

Administrative Assistant, Public Affairs

& ANERICAN FARM BUREAU FEDERATION®

600 Maryland Avenue SW, Suite 1000W
Washington, DC 20024

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00160027-00001
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July 19, 2018

The Honorable David Ross

Assistant Administrator, Office of Water
U.S. Environmental Protection Agency
1200 Pennsylvania Ave. NW
Washington, DC 20460

Dear David:

I wanted to express my appreciation for the time and effort you took to speak to the American
Farm Bureau Federation’s Council of Presidents. It was evident from vour remarks that you are
dedicated to leading the Environmental Protection Agency’s Office of Water. We are very
fortunate to have a public servant with your expertise in that position.

As president of the nation’s largest general farm organization, I appreciate your message of
collaboration and willingness to work with agriculture. What a breath of fresh air! My staff and
the staff of our state Farm Bureau organizations look forward to working with you and your
office to make progress on the many important 1ssues you mentioned in your presentation.

We are committed to working with vou to find solutions that protect our environment while
enabling our farmer members to sustainably produce an abundant supply of affordable food,
tiber and fuel. Our state Farm Bureau presidents really appreciated your comments on WOTUS,
groundwater connections and nutrients.

(Given the important challenges we face, our industry greatly values having someone with your
knowledge and experience working with us to find lasting and practical solutions. We trust your
counsel, and we appreciate your leadership. Thank you for taking the time out of your busy
schedule to speak with us.

Sincerely,

Y
§
/J
< 4 /?J"} ¢

§ s ;
e a 2
Tt fa
{ /‘y ; {g"‘// ki

Zippy Duvall
President
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Message

From: Barb Glenn [carly@nasda.org]

Sent: 7/17/2018 5:28:01 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Please Join Us for the 2018 NASDA Annual Meeting!

Fplovieg G Hatiowy Rocly
.
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 ANNUAL MEETING

Hudford, Comecliond | Seifenben 9-17
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We invite vou fo attend the 2018 Annual Meeting of the National Association of State

N

Departments of Agriculture. Not only will the chief agricultural officials from across the U.S. gather
to have critical policy discussions on emerging food and agriculture issues, but altendees will be

immersed in the culfure of Connecticut’'s rich heritage and diverse agriculture industry.

Make plans to travel to Hartford, CT, September 9 -12. You won't want to miss it

Y
L)

--------- Steve Reviczky, NASDA President &
Connecticut Commissioner of Agriculture
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loin leading agriculture policymakers 1o hear from amazing keynote speakers, gain insight on

emerging legislative and regulatory issues, expand your networking opportunities, and more.

Early Bird Registration Fees are:

NASDA Members, State Staff, Affiliates & Federal Employees: $675 (875 savings)
NASDA Partners, Local Partners & Industry Partners $775 (375 savings)
Spouses & Guests $450 (§50 savings)

One-Day Registration: $275 ($25 savings)

Click here for the event agenda

K ISTER IOy

g

o

Partnerships are critical to the success of our events,
We have many opportunities available to highlight your organization at this national
avent,

g::ma;sg;azj Ty
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Message

From: Bagley, Andrew [ABagley@crowell.com]

Sent: 4/19/2018 1:47:09 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Hi From Crowell

Hi Dave —

Welcome back to Washington — | hope your EPA position is living up to expectations. : Ex. 6

X.

Anyway, my best to you. If you ever end up with free time, | would be happy to see you for drinks or lunch or
the like.

Best,
Andrew

Andrew W. Bagley
abaglev@crowell.com
Direct:: Ex. 6 | Fax: 1.202.628.5116

Crowell & Moring LLP | www.crowell.com
1001 Pennsylvania Avenue NW
Washington, DC 20004
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Message

From:
Sent:
To:

Subject:

Carly Grether [carly@nasda.org]

1/27/2018 9:58:16 PM

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Know Before You Go - NASDA Winter Policy Conference

Hi David,

The 2018 NASDA Winter Policy Conference is almost here! We can't wait to see you in DC!

All Policy Amendments, Action ltems, and Committes Agendas are now available to

download. You'll also receive a printed version at check-in and the documents will be

available digitally on the meeting app (Keep reading!).

The dress cade for the conference is Business Casual, Please click here 1o the view the

weather in DC.

Transportation to and from the hotel is not provided. Please plan accordingly by using

Uber, Lyft, or Metro.

Bownload the App: Review your personal agenda, receive the latest news throughout the

conference and communicate with fellow attendees. Login to the app with your

confirmation number and e-mail 1o receive full access. Please be sure 1o set your profile {o

public if you wish to share your e-mail address with others. Search "CrowdCompass

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00160166-00001



Attendee Hub’ in the app store of your Apple or Android device 1o download the app for
free! Find the Winter Policy Conference meeting by searching "2018 Winter Policy

Conference’ in the Altendee Hub.

NASDA Staff will be on site to help with the app, so do not hesitate {0 ask us while at the

meeting!

HFWPC2018: Post your NASDA Winter Policy Conference tweets and pictures on Twitfer and
;

The registration desl is open daily. Arriving early? Come check in and grab your name tag

and meeting materials on Sunday from 3:30-5:30 pm. The registration desk is located on

the Constitution Level of the hotel.

Registration Information:

David

-

David

Ross Tuesday, January 30 at 8 a.m.? This information is intended for security purposes, it will only be shared with

White House personnel staff. *The deadline to register for this event is January 16, 2018.

No

Please reach out to us if you have any gquestions. We can't wait to see youl

Best,

Carly Grether
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Associate Director, Development & Communications

carly@nasda.org
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Message

From:
Sent:
To:

Subject:

Carly Grether [carly@nasda.org]

1/24/2018 3:59:57 PM

Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Registration Confirmed - 2018 NASDA Winter Policy Conference

Your registration has been confirmed. Please save this email for future reference.

Click here to cancel or modify your registration. Don't forget to make your hotel

reservations at the Grand Hyatt before the Jlanuary 5 deadline. Rooms will likely sell out

bhetfore this date.

Event: 2018 NASDA Winter Policy Conference

Attendes Name: David Ross

Attendee E-mail: Ross.DavidP@epa.gov

Confirmation Number:| Ex. 6

Registration Type: Speaker

Current Registration:

Registration Information:

-
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David
One Day Registration

David

-

Natural Resources & Environment Committee Meeting 31-Jan-2018 10:45 AM

31-Jan-2018 12:00 PM

jw) A O Py
9 o g o
< 0 17
—
=

Update from the EPA 31-Jan-2018 1:00 PM

David Are you a NASDA Member, NASDA Staff, or State Staff planning on attending the White House Event on

Ross Tuesday, January 30 at 8 a.m.? This information is intended for security purposes, it will only be shared with

White House personnel staff. *The deadline to register for this event is January 16, 2018.

No

Payment information:

Order Summaries:

24-Jan-2018 10:59 AM ET ! Ex. 6 | offline order $0.00  $0.00  $0.00

pmeied by .
cvent
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Message

From: Scott Fulton [fulton@eli.org]

Sent: 2/1/2018 11:11:17 PM

To: Laws, Elliott [ELaws@crowell.com]; Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Re: Introduction

Thanks for the most generous introduction, Elliott, and greetings and congratulations on your appointment,
David. You game for coffee or lunch some time soon? Among other things, | want to see about having you
come for a chat with ELI's Leadership Council once you have found your sea legs at OW. In the meantime, let
me know if | can be of any help. I've been gone for a a few years now, but still have a pretty good sense of the
Agency and its people, culture, and challenges. All the best, Scott

Scott Fulton

President

Environmental Law Institute
www.eli.org

From: Laws, Elliott <ELaws@crowell.com>
Sent: Wednesday, January 31, 2018 3:50 PM
To: Ross.davidp@Epa.gov; Scott Fulton
Subject: Introduction

Good afternoon David. As we discussed I would like to introduce you by email to Scott Fulton, President of the
Environmental Law Institute. 1 currently serve on Scott’s board of director’s but have known him for more
years than I care to remember when we were both at DOJ. As you probably know, Scott then moved to EPA
where he distinguished himself in a number of senior positions in various offices, culminating in him serving as
the Agency’s General Counsel from 2009 until 2013. But beyond that, Scott is a helluva swelluva guy (to use
some Wisconsin vernacular)!

ELI has had a long and positive relationship with EPA for quite some time and now that you have been
confirmed Scott would welcome the opportunity to speak with you about the organization’s ongoing programs
and projects and hopefully discuss ways to expand that relationship. His contact information is below and I
will leave it to the two of you to decide how best to connect.

Best personal regards to you both,
Elliott
Scott Fulton

Fulton@eli.org
Ex. 6 :

Elliott P. Laws
elaws@crowell.com
Direct: Ex. 6 | Fax: 1.202.322.9511

Crowell & Moring LLP | www.crowell.com
1001 Pennsylvania Avenue NW
Washington, DC 20004
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Privileged and Confidential
Attorney-Client Communication

Attorney Work Product

This message contains priviteged and confidential idormation. IF 1T WAS SENT TO YOU BY MISTAKE, DO NOT READ T, Instead, please notify the
sergder {or postmasterBorowsiLoom) by reply e-mall, and delste this e-mail. Unsuthorized dissemination, forwarding or copying of this sanall is strictly
profibited.
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Message

From: Laws, Elliott [ELaws@crowell.com]
Sent: 1/31/2018 12:29:13 AM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Subject: Re: RE:

Not a problem Dave - I understand completely.

Bill will be back in DC next month for the EFAB meeting and I’11 reach out to you again then.

I’11 send the email introducing Scott tomorrow.

One other issue- would you be interested in stopping by and speaking at the ENR Retreat on March 227 our
first one in a few years - very low key. Not a big deal if you can’t- I floated the idea of a speaker and

yours was the first suggested name.

Thnx again,
Ell4iott

PS Dave and Nancy will be 1in DC around the 18th of March for a few days.

E1ll4i0tt P. Laws
elaws@crowell.com<mailto:elaws@crowell. com>
Direct: i Ex. 6 i
Fax: 1.202.322.9511<te1:1.202.322.9511>

Crowell & Moring LLP |www.crowell.com<http://waww.crowell.com/>
1001 pennsylvania Avenue Nw<x-apple-data-detectors://2>
washington, DC 20004<x-apple-data-detectors://2>

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail 1is
strictly prohibited

on Jan 30, 2018, at 6:10 PM, Ross, David P <ross.davidp@epa.gov<mailto:ross.davidp@epa.gov>> wrote:
Hi E1ldott,

sorry for the delay, and I'm sorry I missed the earlier opportunity with Freeport. We are just beginning
to get our arms around the schedule. I’d be happy to meet with Mr. Fulton, so please do put us 1in
contact. I appreciate it Elliott, and look forward to seeing you soon.

Dave

From: Laws, Elliott [mailto:ELaws@crowell.com]

Sent: Tuesday, January 30, 2018 3:20 PM

To: Ross, David P <ross.davidp@epa.gov<mailto:ross.davidp@epa.gov>>

Subject: RE:

Hi bave — following up on this - primarily to see if you’re ckay with the ELI connect.

Thnx,

ElTiott

E1liott P. Laws

i Ex. 8 i

Crowell & Moring LLP | www.crowell.com<http://www.crowell.com/>
1001 Pennsylvania Avenue Nw

washington, DC 20004

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is
strictly prohibited.
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From: Laws, Elliott

Sent: Tuesday, January 23, 2018 10:56 AM

To: 'Ross.davidp@Epa.gov<mailto:Ross.davidp@Epa.gov>'
Subject:

Hi David — I hope this finds you doing well.

Twe things — first, Scott Fulton, President of the Environmental Law Institute (I’m on the Board) would
Tike to meet you. If you're okay with that, I’11 send an introductory email to the both of you and then
he can follow up with you directly.

Second, my clients, Freeport-McMoRan will be in DC next week and would Tike to meet you to describe the
company and some of the issues they are dealing with - in particular navigable waters designation in the
west. They will be in washington Tuesday and wednesday, Jan. 30 - 31 (until 4:00 pm). Bill Cobb is
Freeport’s VP for Environmental Services and Sustainable Development and a member of EPA’s Environmental
Financial Services Advisory Board.

Let me know if you’re okay with the Fulton email and if your schedule will allow a brief introductory
meeting.

Thnx,
Elliott
Elliott P. Laws

e]aws@qrowe]].com<mai1to:e1aws@crowe11.com>
Direct! Ex. 6 i| Fax: 1.202.322.9511

Crowell & Moring LLP | www.crowell.com<http://www.crowell.com/>
1001 Pennsylvania Avenue Nw
washington, DC 20004

Privileged and Confidential

Attorney-Client Communication

Attorney Work Product

This message contains privileged and confidential information. IF IT WAS SENT TO YOU BY MISTAKE, DO NOT
READ IT. Instead, please notify the sender (or postmaster@crowell.com<mailto:postmaster@crowell.com>) by
reply e-mail, and delete this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail 1is
strictly prohibited.
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Message

From: Laws, Elliott [ELaws@crowell.com]
Sent: 1/30/2018 8:19:36 PM
To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]
Subject: RE:

Hi Dave ~ following up on this — primarily to see if yvou're okay with the ELI connect,

Thnx,

Elliott

_Elliott P, Laws .

Ex. 6

Crowell & Moring LLP | www.crowell.com
1001 Pennsylvania Avenue NW
Washington, DC 20004

This message contains privileged and confidential information. [F IT WAS SENT TO YOU BY MISTAKE, DO NGT READ IT. Instead, please notify the
sender (or postmaster@orowell com) by reply e-mail, and delele this e-mail. Unauthorized dissemination, forwarding or copying of this e-mail is strictly
prohibited.

From: Laws, Elliott

Sent: Tuesday, January 23, 2018 10:56 AM
To: 'Ross.davidp@Epa.gov'

Subject:

Hi David — I hope this finds you doing well.

Two things — first, Scott Fulton, President of the Environmental Law Institute (I'm on the Board) would like to
meet you. If you're okay with that, I'll send an introductory email to the both of you and then he can follow up
with you directly.

Second, my clients, Freeport-McMoRan will be in DC next week and would like to meet you to describe the
company and some of the issues they are dealing with — in particular navigable waters designation in the

west. They will be in Washington Tuesday and Wednesday, Jan. 30 — 31 (until 4:00 PM). Bill Cobb is
Freeport’s VP for Environmental Services and Sustainable Development and a member of EPA’s
Environmental Financial Services Advisory Board.

Let me know if you're okay with the Fulton email and if your schedule will allow a brief introductory meeting.
Thnx,

Elliott

Elliott P. Laws

eiaws@cmweﬂ.cem
Direct: Ex. @ |Fax:1.202.322.9511
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Crowell & Moring LLP | www.crowell.com
1001 Pennsylvania Avenue NW
Washington, DC 20004

Privileged and Confidential
Attorney-Client Communication
Attorney Work Product

This message containg privileged and confidential Information, IF 1T WAS SENT TO YOU BY BISTAKE, DO NOT READ 1T Instesd, please nolify the
sendaer {or postmaster@crowell.com? by reply s-mail, and delets this s-maill, Unauthorized dissemination, forwarding or copying of this e-mail is strictly
prohibitsd.
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Message

From: Swanson, Kevin O (59578) [koswanson@michaelbeststrategies.com]

Sent: 2/13/2018 9:02:28 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

CC: Penman, Crystal [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695¢3df22cd95935a-Penman, Crystal]; Bode, Denise A
(53804) [dabode@michaelbeststrategies.com]
Subject: Meeting Request - Newtrient LLC

Dear Assistant Administrator Ross:

I am writing to request a meeting with you and our client, Newtrient LLC. Newtrient was founded with the support of
the dairy industry to address agricultural non-point source emissions through a voluntary environmental marketplace
model. Newtrient's board is comprised of many of the dairy industry’s top leaders and represents 50+% of the country's
milk supply (20,000 dairy farms). The board includes Dairy Farmers of America, Land O'Lakes, Select Milk, United Dairy
Men, Darigold, Agri-Mark and many more smaller to mid-size farms.

Currently, Newtrient is working at the state level on implementing their model in Wisconsin and Vermont. Based on the
recent interview you gave with Politico discussing nutrient issues, we believe Newtrient could be a key collaborator with
EPA given their work evaluating nutrient management technologies and creating economic incentives to implement
them. We would like to explore with you ways that EPA could encourage marketplace concepts to address nutrient
pollution.

As a matter of quick background, we have introduced Newtrient to Administrator Pruitt, Byron Brown, Ken Wagner, Tate
Bennett and Jeff Sands with the goal of socializing Newtrient’s water quality trading marketplace concept. To date, we
have received strong interest and support for a marketplace concept to address pollution from agricultural operations.

Newtrient’s senior leadership will be in Washington, D.C. 3/5, 3/6 and 3/7 and would greatly appreciate the opportunity
to meet with you then or at your convenience.

Thank you for your consideration of this request.

Best regards,

Kevin O. Swanson

Senior Associate
E koswanson@michaelbeststrategies.com

T{ Ex.6 i M| Ex.6 i F 202.347.1819

my bio { ourfirm { vCard

Email Disclaimer
ERE RS R EREEZTEETEEEEEEEEEEEEEEEEEEEEZTEEETEEZEEEEEEEEEEEEEEEEET

The information contained in this communication may be confidential, is intended only for the use of the
recipient(s) named above, and may be legally privileged. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or any
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of its contents, is strictly prohibited. If you have received this communication in error, please return it to the
sender immediately and delete the original message and any copy of it from your computer system. If you have
any questions concerning this message, please contact the sender.
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Message

From: Flahive, Katie [/O=EXCHANGELABS/OQOU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=D3CA49EADE624827A8A65281B7BFFESC-KFLAHIVE]

Sent: 1/16/2018 2:40:19 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8ab-Ross, David]; Best-Wong, Benita
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=6ee79b3d0fc0429b99f2c05481b0b957-bbestwon]; Penman, Crystal
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=93662678a6fd4d4695¢3df22cd95935a-Penman, Crystal]; Campbell, Ann
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=b8¢25a0c2fb648b6a947694a8492311e-Campbell, Ann]

CC: Flahive, Katie [/fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=d3cad9eade624827a8a65281b7bffedc-KFlahive]; Britt Aasmundstad
[britt@nasda.org]

Subject: FW: Invite to NASDA Conference, January 31st

Attachments: Speaker Invite_DRoss_2018 NASDA WPC.pdf

All,

NASDA has sent this invite but it seems we might have an email transmission issue. Perhaps you all did receive this — |
only received it on the second try and it may have just come to me. | am re-sending from within EPA to confirm.

Thanks,

Katie
EEEESEEEESEEE SIS EEEESEEEEEE S TS
MAILING ADDRESS:

U.S. Environmental Protection Agency
Mail Code 4503T

1200 Pennsylvania Ave., NW

Washington, D.C. 20460

OFFICE LOCATION:

Room 1113D

1301 Constitution Ave., NW
Washington, D.C. 20004
202-566-1206

From: Britt Aasmundstad [mailto:britt@nasda.org]
Sent: Tuesday, January 16, 2018 9:30 AM

To: Flahive, Katie <Flahive.Katie@epa.gov>

Subject: FW: Invite to NASDA Conference, January 31st

Piried to send this vesterday and got an internal email error. Apologies if anyone received this twice this morning!

Britt Aasmundstad [{202) 296-9680] www.nasda.org | @NASDANews

From: Britt Aasmundstad

Sent: Tuesday, January 16, 2018 9:29 AM

To: 'Ross.DavidP@epa.gov'

Cc: 'best-wong.benita@epa.gov, penman.crystal@epa.qgov, Campbell. Ann@epa.gov, Flahive. katie@epa.gov'; Nathan
Bowen; Alex Noffsinger

Subject: Invite to NASDA Conference, January 31st
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Good morning Mr. Ross,
Please see the enclosed formal invitation letter to the NASDA Winter Policy Conference at the Grand Hyatt in
Washington, DC on January 31°. We hope you will be able to join us to speak to our members and have a Q&A session at

1lam.

The letter contains further information. We hope you'll be able to attend and look forward to working with you and your
staff.

Thank you!
Britt

Britt Aasmundstad| Associate Director, Public Policy | National Association of State Departments of Agriculture [4350
North Fairfax Drive Suite 910 Arlington, VA 22203 | (202) 296-9680| www.nasda.org | @NASDANews
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National Association of State Departments of Agriculture
4350 North Fairfax Drive

Suite 918

Arlington, VA 22203

Tel 202-296-9630 | Fax: 703-880-0503

WWW.Nasda.org

January 15, 2018

Mr. David Ross

Assistant Administrator, Office of Water
Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Room 4101M

Washington, DC 20460

Assistant Administrator Ross,

On behalf of the nation’s commissioners, secretaries and directors of agriculture, it is our pleasure to
invite you to attend the 2018 Winter Policy Conference of the National Association of State
Departments of Agriculture (NASDA) at the Grand Hyatt in Washington, DC, January 29-31, 2018.

Specifically, we would be pleased to have you speak Wednesday, January 31 from 11:00 — 11:30 AM.
NASDA members are especially interested in a discussion on EPA’s water quality and nutrient reduction
efforts and the cooperative relationship between EPA and the states departments.

Iif you or members of your staff have any questions about this invitation, please contact Britt
Aasmundstad at either (202) 296-9680 or britt@nasda.org. Additional information about the Winter
Policy Conference can be found on our website, http://www.nasda.org/event/2018-nasda-winter-

policy-conference.

Our members appreciate you taking the time to consider our invitation and we hope you can
participate.

Sincerely,

¢ e y vﬂ* Ly
kf{f&ﬁ&@éﬁ,ﬁw /{if’ M%W

Barbara P. Glenn, Ph.D.
Chief Executive Officer

Pagelofl
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Message

From: Britt Aasmundstad [britt@nasda.org]

Sent: 3/1/2018 11:04:56 PM

To: Ross, David P [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=119cd8b52dd14305a84863124ad6d8a6-Ross, David]

Subject: Quick Call Tomorrow

Hey Dave,

I was wondering if you might have a few minutes to talk tomorrow morning? I'm happy to give you a call at a convenient

Britt Aasmundstad| Associate Director, Public Policy | National Association of State Departments of Agriculture [4350
North Fairfax Drive Suite 910 Arlington, VA 22203 | (202) 296-9680| www.nasda.org | @NASDANews
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Message

From: Tracy Mehan [tmehan@awwa.org]
Sent: 3/13/2018 4:08:07 PM
To: katrina.angarone@dep.nj.gov; ybarney@navajopublicwater.org; benzier@michigan.gov; nathan@nasda.org;

Buchheister, Bevin [bbuchheister@nga.org]; Carolyn Hanson [chanson@ecos.org]; collin.burrell@dc.gov
[/o=Exchangelabs/ou=Exchange Administrative Group {(FYDIBOHF23SPDLT)/cn=Recipients/cn=user3a21060c]; loe
Carlson [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=user91c7c¢176]; shellie.chard @deq.ok.gov; Kay Coffey
[/o=Exchangelabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user15994b13];
rich.cripe@wyo.gov; czecholinski.daniel@azdeq.gov [/o=ExchangelLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=usera3aa7800]; Lisa Daniels [/o=Exchangelabs/ou=Exchange Administrative
Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=userd571c471]; Yvette.Depeiza@state.ma.us
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=f786e4bd8b3f49dd8ead40dfa2505ed1-Yvette.Depel; jdilliard@mt.gov;
randy.ellingboe@state.mn.us; steve.elmore@wisconsin.gov; david.h.emme@®@state.or.us; ron.falco@state.co.us;
Patti Fauver [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=usere9a30183]; jay.frick@ncdenr.gov; patricia.gardner@dep.nj.gov;
rob.gavin@ks.gov; lyle.godrey@arkansas.gov; Jessica Godreau [/o=Exchangelabs/ou=Exchange Administrative
Group {FYDIBOHF23SPDLT}/cn=Recipients/cn=userccd09eal]; peter.goodman@ky.gov; jerri.henry@deq.idaho.gov
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=40e053e7ba7642ca%a62ed8e0b38a386-jerri.henry@deq.idaho.gov];
Hollingsworth, Mary [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=user5c¢684f5h]; matt@nrwa.org; Mike Howe Ex. 6 i
andy.kahle_nebraska.gov [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=a8603d981796494c8a4c5c1a82385a81-andy.kahle ;
vicie.rich@maryland.gov; brandon.kernen@des.nh.gov; Linh Kieu [fo=Exchangelabs/ou=Exchange Administrative
Group {FYDIBOHF23SPDLT)/cn=Recipients/cn=user9c¢f17060]; cari-michel.lacaille@tceq.texas.gov;
david.lamb@dnr.mo.gov; slongsworth@ecos.org [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=user30la2edal; Lori.mathieu@ct.gov [/o=Exchangelabs/ou=Exchange
Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=7bf29dc5ae70453cb0cac7bb5218eb22-Lori.mathie];
mark.mayer@state.sd.us; dave.mcmillan@illinois.gov [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=user83bec82f]; keith.mensch@state.de.us; beth.messer@epa.chio.gov
[/o=Exchangelabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user139098d4];
robert.midgette@ncdenr.gov; michael.miyahira@doh.hawaii.gov; william.moody@msdh.ms.gov;
jim.moore@vdh.virginia.gov; patrick.m.murphy@wv.gov; nmguyen@ndep.nv.gov; billo@nrwa.org;
linda.ofori@dep.nj.gov; nohle@rcap.org; oswaldel@michigan.gov; mbooth@utah.gov; Amy Parmenter
[fo=Exchangelabs/ou=Exchange Administrative Group {(FYDIBOHF23SPDLT)/cn=Recipients/cn=user0b212fa2];
steve.pellei@vdh.virginia.gov; sarah.pillsbury@des.nh.gov; nporter@astho.org; dwayne.roadcap@vdh.virginia.gov;
Saiyid, Amena [asaiyid@bloombergenvironment.com]; Stephanie Hayes Schlea [schlea@amwa.net];
becky.schweite@dnr.iowa.gov; jamie.shakar@dep.state.fl.us; roger.sokol@health.ny.gov;
jeffrey.stone@arkansas.gov; stephanie.stringer@state.mn.us; June.swallow@health.ri.gov
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=574d15eb058¢406baae3220276c2e2c0-June.swallo]; Synatschk, Joni
[/o=Exchangelabs/ou=Exchange Administrative Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=user61e57556];
cathy.tucker-vogel@ks.gov; gwavra@nd.gov; jeff.wells@vdh.virginia.gov; ahw@adem.alabama.gov;
sarah.wright@aphl.org; Dan Yates [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=userfea0330b]; mark.barston@waterboards.ca.gov

CC: Roberson, Alan [aroberson@asdwa.org]; Deirdre Mason [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=useraa2903e5]; Anthony ASDWA [/o=Exchangelabs/ou=Exchange
Administrative Group (FYDIBOHF235PDLT)/cn=Recipients/cn=user389baf60]

Subject: Follow-up Information per ASDWA meeting

Attachments: 20180309 _Cyanotoxin_Resources.pdf

Dear ASDWA Member and Partners,

Sierra Club v. EPA 18cv3472 NDCA Tier 3/4 ED_002061_00160228-00001



It was a pleasure to speak to the ASDWA Member Meeting on Farm Bill matters. Attached are some additional materials
you may have not seen.

Here is a link to AWWA'’s whiteboard animation or video on the Conservation Title to the Farm Bill and what we hope to
achieve in the current reauthorization process:

hitps: fwww youtube.comfwatch?yv=kPEdoWecdGedfeature=em-share video user

Feel free to post or show this video wherever appropriate.

Attached also is a flyer entitled, “AWWA Cyanotoxins Resources,” from AWWA.

Finally, attached is AWWA'’s two-page summary of our “ask” in the Farm Bill Reauthorization.
Thanks you for your interest.

Tracy Mehan

G. Tracy Mehan, iii

Executive Director, Government Affairs
American Water Works Association

Attachments

This communication is the property of the American Water Works Association and may contain confidential or privileged
information. Unauthorized use of this communication is strictly prohibited and may be unlawful. If you have received this
communication in error, please immediately notify the sender by reply email and destroy all copies of the communication
and any attachments.

American Water Works Association
Dedicated to the World's Most Important Resource ®
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Government Affaivs Office
F300 Eve RBireet NW

Suite TOLW

Washington, DO 20008-3314
T 202.628.8308
American Water Works F 202.628.2846
Assooation ;
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AWWA Cyanotoxins Resources

The American Water Works Association maintains a resource community on
cyanotoxins containing both original content and links to numerous outside
resources. This Cyanotoxins Resource Community contains resources for the
management of cyanotoxins potentially impacting public water supplies.
Recognizing the challenge the water sector could face with cyanotoxins, AWWA has
made most of these resources available to the public without charge.

Access the AWWA cyanotoxins resource community without charge at
https://'www.awwa.org/resources-tools/water-knowledge/cvanotoxins.aspx or at
https://'www.awwa,org and searching for “Cyanotoxins Resource Community.”

Included in these resources are:

. Water Utility i

A Water Utility Manager’s Guide to Cyanotoxins, jointly
published with the Water Research Foundation. This
document provides an overview of key considerations for
utility managers on cyanotoxins-related issues, including
testing, treatment, risk factors, and other.

m&mﬁmm :

CyanoTOX®, a tool for modeling the potential
effectiveness of treatment processes on cyanotoxins
that utilities can use to analyze different scenarios and
modifications to treatment to respond to cyanotoxins
events. Concurrent with this are Testing Protocols for
Site-Specific Oxidiation Assessments and Activated
Carbon Assessments.
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Managing Cyanotoxins in Drinking Water: A Technical
Guidance Manual for Drinking Water Professionals, jointly
published with the Water Research Foundation. This
document provides in-depth discussion of monitoring,
treatment, and operations considerations when addresing
cyanotoxins.

Cyanotoxins tn US Drinking Water: Occurrence, Case
Studies and State Approaches to Regulation which
discusses cyanotoxins events in 2015 as well as state-level
regulatory and non-regulatory methodologies for
addressing cyanotoxins.

Finally, Numerous articles have been published in Journal-AWWA by several
researchers in recent years on the challenges and solutions surrounding
Cyanotoxins. We are always seeking additional ways to address these challenges
and look forward to developing additional resources in the future.

About AWWA:

AWWA is an international, nonprofit, scientific and educational society dedicated to
providing total water solutions assuring the effective management of water.
Founded in 1881, the Association is the largest organization of water supply
professionals in the world. Our membership includes over 4,000 utilities that supply
roughly 80 percent of the nation’s drinking water and treat almost half of the
nation’s wastewater. Our over 52,000 total memberships represent the full
spectrum of the water community: public water and wastewater systems,
environmental advocates, scientists, academicians, and others who hold a genuine
interest in water, our most important resource. AWWA unites the diverse water
community to advance public health, safety, the economy, and the environment.
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Message

From: Amanda Culp [Amanda@nasda.org]
Sent: 1/31/2018 10:32:37 PM
Subject: State Agriculture Officials Highlight Importance of Infrastructure, NAFTA for Agriculture

Attachments: WPC Day 3_InfrastructureFarmBill_01312018.pdf

FOR IMMEDIATE RELEASE: January 31, 2018
Contact:

Amanda Culp

Director, Communications

(202) 296-9680

amanda@nasda.org

State Agriculture Officials Highlight Importance of Infrastructure, NAFTA for Agriculture

As the National Association of State Departments of Agriculture (NASDA) concluded its Winter Policy Conference today,
state agriculture officials from around the country highlighted the importance of infrastructure investments for rural
America, as well as the need to successfully modernize the North American Free Trade Agreement (NAFTA). Both topics
were highlighted as NASDA members convened at the White House for the White House Conference on Rural
Prosperity.

Steven K. Reviczky, NASDA President and Connecticut Commissioner of Agriculture, commented on the need to address
rural infrastructure.

“We look forward to working on infrastructure initiatives that empower state and local governments. Meaningful
federal investments in rural America are necessary to further rural prosperity,” said Reviczky. “Infrastructure
improvement, broadband expansion and increased work-based training are all areas that can benefit from an effective
state-federal partnership.”

Following yesterday’s White House convening and the State of the Union, NASDA Members unanimously passed action
items on infrastructure and rural broadband. Montana Director of Agriculture Ben Thomas, who serves as Vice Chair of
NASDA’s Rural Development and Financial Security Committee, brought forth an action item calling for Congress and the
Trump Administration to invest in broadband infrastructure and expand broadband service to rural Americans. Missouri
Director of Agriculture Chris Chinn brought forth an action item calling for a fully funded infrastructure package by
Congress and the Administration.

In addition, NASDA members continued to highlight the importance of the North American Free Trade Agreement
{NAFTA) for agriculture.

“Modernizing NAFTA in a manner that facilitates expanded trade in U.S. agricultural and food products, while ensuring a
level playing field for producers, is vital to U.S. agriculture and the broader U.S. economy. We urge negotiators to
finalize an agreement that preserves the gains agriculture has made under NAFTA and allows agricultural trade with our
North American neighbors to continue to prosper.”

NASDA Members are gathered in Washington, DC this week for one of two annual meetings where the policy positions
and priorities for the association are determined. In addition to infrastructure, NASDA Members passed the following
action items:

e Marketing and International Trade:

o lLed by Washington Director of Agriculture Derek Sandison, NASDA urges negotiators of
the North American Free Trade Agreement (NAFTA) to finalize an agreement which
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preserve the gains agriculture has made under NAFTA. Agricultural trade with our North
American neighbors must continue to prosper.

o lLed by North Carolina Commissioner of Agriculture Steve Troxler, NASDA initiated an
effort to work with USDA and Congress to improve local agricultural economies while
also improving opportunities for local food procurement in schools.

e Natural Resources and Environment:

o Led by Connecticut Commissioner of Agriculture Steve Reviczky, NASDA calls on the
NRCS to work with states to improve delivery for the Agriculture Conservation Easement
Program (ACEP) and give states the needed flexibility to increase conservation gains.

o In addition to working with the USDA on ACEP delivery, NASDA urges Congress to
improve ACEP delivery of matching funds provided through the Farm Bill.

o Led by Wyoming Director of Agriculture Doug Miyamoto, NASDA calls on Congress to
quickly enact legislation to eliminate costly and duplicative reporting requirements for
animal agriculture under the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA).

e Food Regulation:

o Led by Michigan Director of Agriculture Jamie Clover Adams, NASDA calls on DHS to
support direct funding to regional food and agricultural alliances who work to improve
emergency planning and response efforts.

o Led by North Carolina Commissioner of Agriculture Steve Troxler, NASDA urges Congress
to address the numerous issues hindering the success of industrial hemp pilot programs
allowed under the 2014 Farm Bill.

o Led by Vermont Secretary of Agriculture Anson Tebbetts, NASDA will take a more
assertive role in the national conversation about the farmer-buyer relationship while
transitioning to full implementation of the Food Safety Modernization Act {FSMA).

e Animal Agriculture:

o led by Arizona Director of Agriculture Mark Killian, NASDA Members urge USDA and
federal counterparts in Mexico to allow electronic signatures on paperwork required at
international border crossings.

NASDA represents the elected and appointed commissioners, secretaries, and directors of the departments of
agriculture in all fifty states and four U.S. territories. NASDA grows and enhances agriculture by forging partnerships and
creating consensus to achieve sound policy outcomes between state departments of agriculture, the federal

government, and stakeholders. For more information about the Winter Policy Conference, please click here.

HH#
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Contact: FOR IMMEDIATE RELEASE
Amanda Culp January 31, 2018

Director, Communications

(202) 296-9680

amanda@nasda.org

State Agriculture Officials Highlight Importance of Infrastructure, NAFTA
for Agriculture

As the National Association of State Departments of Agriculture (NASDA) concluded its Winter Policy
Conference today, state agriculture officials from around the country highlighted the importance of
infrastructure investments for rural America, as well as the need to successfully modernize the North
American Free Trade Agreement (NAFTA). Both topics were highlighted as NASDA members convened
at the White House for the White House Conference on Rural Prosperity.

Steven K. Reviczky, NASDA President and Connecticut Commissioner of Agriculture, commented on the
need to address rural infrastructure.

“We look forward to working on infrastructure initiatives that empower state and local governments.
Meaningful federal investments in rural America are necessary to further rural prosperity,” said
Reviczky. “Infrastructure improvement, broadband expansion and increased work-based training are all
areas that can benefit from an effective state-federal partnership.”

Following vesterday’s White House convening and the State of the Union, NASDA Members
unanimously passed action items on infrastructure and rural broadband. Montana Director of
Agriculture Ben Thomas, who serves as Vice Chair of NASDA’s Rural Development and Financial Security
Committee, brought forth an action item calling for Congress and the Trump Administration to invest in
broadband infrastructure and expand broadband service to rural Americans. Missouri Director of
Agriculture Chris Chinn brought forth an action item calling for a fully funded infrastructure package by
Congress and the Administration.

In addition, NASDA members continued to highlight the importance of the North American Free Trade
Agreement (NAFTA) for agriculture.

“Modernizing NAFTA in a manner that facilitates expanded trade in U.S. agricultural and food products,
while ensuring a level playing field for producers, is vital to U.S. agriculture and the broader U.S.
economy. We urge negotiators to finalize an agreement that preserves the gains agriculture has made
under NAFTA and allows agricultural trade with our North American neighbors to continue to prosper.”

NASDA Members are gathered in Washington, DC this week for one of two annual meetings where the
policy positions and priorities for the association are determined. In addition to infrastructure, NASDA
Members passed the following action items:

e Marketing and International Trade:

o Led by Washington Director of Agriculture Derek Sandison, NASDA urges negotiators of
the North American Free Trade Agreement (NAFTA) to finalize an agreement which
preserve the gains agriculture has made under NAFTA. Agricultural trade with our North
American neighbors must continue to prosper.

o Led by North Carolina Commissioner of Agriculture Steve Troxler, NASDA initiated an
effort to work with USDA and Congress to improve local agricultural economies while

NMationa! Association of Siate Departments of Agrlculiurs
4358 North Fairfax Drive

#910

Arlington, VA 22203

Tek 202-296-9680

www.nasda.org
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also improving opportunities for local food procurement in schools.
e Natural Resources and Environment:

o Led by Connecticut Commissioner of Agriculture Steve Reviczky, NASDA calls on the
NRCS to work with states to improve delivery for the Agriculture Conservation
Easement Program (ACEP) and give states the needed flexibility to increase
conservation gains.

o In addition to working with the USDA on ACEP delivery, NASDA urges Congress to
improve ACEP delivery of matching funds provided through the Farm Bill.

o lLed by Wyoming Director of Agriculture Doug Miyamoto, NASDA calls on Congress to
quickly enact legislation to eliminate costly and duplicative reporting requirements for
animal agriculture under the Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA).

e Food Regulation:

o Led by Michigan Director of Agriculture Jamie Clover Adams, NASDA calls on DHS to
support direct funding to regional food and agricultural alliances who work to improve
emergency planning and response efforts.

o lLed by North Carolina Commissioner of Agriculture Steve Troxler, NASDA urges
Congress to address the numerous issues hindering the success of industrial hemp pilot
programs allowed under the 2014 Farm Bill.

o lLed by Vermont Secretary of Agriculture Anson Tebbetts, NASDA will take a more
assertive role in the national conversation about the farmer-buyer relationship while
transitioning to full implementation of the Food Safety Modernization Act {FSMA).

e Animal Agriculture:

o lLed by Arizona Director of Agriculture Mark Killian, NASDA Members urge USDA and
federal counterparts in Mexico to allow electronic signatures on paperwork required at
international border crossings.

NASDA represents the elected and appointed commissioners, secretaries, and directors of the
departments of agriculture in all fifty states and four U.S. territories. NASDA grows and enhances
agriculture by forging partnerships and creating consensus to achieve sound policy outcomes between
state departments of agriculture, the federal government, and stakeholders. For more information
about the Winter Policy Conference, please click here.
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