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Glossary of Acronyms and Abbreviations

Act Clean Air Act [42 U.S.C. Section 7401 et seq.]

ADEQ Arizona Department of Environmental Quality

Agency U.S. Environmental Protection Agency

APTI Air Pollution Training Institute

ARS Arizona Revised Statutes

CAA Clean Air Act [42 U.S.C. Section 7401 et seq.]

CAM Compliance Assurance Monitoring

CFR Code of Federal Regulations

Department Maricopa County Air Quality Department

EJ Environmental Justice

EMS Environmental Management System

EPA U.S. Environmental Protection Agency

FCE Full Compliance Evaluation

IMPACT Integrated Management Permitting and Compliance Tool
NAAQS National Ambient Air Quality Standard

MCAQD Maricopa County Air Quality Department

MCESD Maricopa County Environmental Services Department
NESHAP National Emission Standards for Hazardous Air Pollutants, 40 CFR Parts 61 & 63
NOD Notice of Deficiency

NOV Notice of Violation

NOx Nitrogen Oxides

NSPS New Source Performance Standards, 40 CFR Part 60

NSR New Source Review

0IG EPA Office of Inspector General

PM Particulate Matter

PMio Particulate Matter less than 10 micrometers in diameter
PMa.s Particulate Matter less than 2.5 micrometers in diameter
PSD Prevention of Significant Deterioration

PTE Potential to Emit

Region U.S. Environmental Protection Agency Region 9

SIP State Implementation Plan

SO, Sulfur Dioxide

Team EPA Region 9 program evaluation team



Executive Summary

In response to the recommendations of a 2002 Office of Inspector General (OIG) audit, the
Environmental Protection Agency (EPA or we) has re-examined the ways it can improve state and local
title V operating permit programs and expedite permit issuance. Specifically, the EPA developed an
action plan for performing program reviews of title V operating permit programs for each air pollution
control agency beginning in fiscal year 2003. The purpose of these program evaluations is to identify
good practices, document areas needing improvement, and learn how the EPA can help the permitting
agencies improve their performance.

The EPA’s Region 9 (the Region) oversees 47 air permitting authorities with operating permit programs.
Of these, 43 are state or local authorities with title V programs approved pursuant to part 70 (35 in
California, three in Nevada, four in Arizona, and one in Hawaii). The Region also oversees a delegated
title V part 71 permitting program in Navajo Nation and part 69 permitting programs in Guam,
American Samoa, and the Commonwealth of the Northern Mariana Islands. Because of the significant
number of permitting authorities, the Region has committed to performing, on an annual basis, one
comprehensive title V program evaluation of a permitting authority with 20 or more title V sources.
This approach covers about 85% of the title V sources within the Regional boundaries.

The Region recently conducted a title V program evaluation of the Maricopa County Air Quality
Department (MCAQD or Department), whose permitting jurisdiction includes sources located in
Maricopa County, Arizona. This is the second title V program evaluation the EPA conducted for
Maricopa County. The first title V program evaluation was conducted in 2004 when the agency was
known as the Maricopa County Environmental Services Department (MCESD) within the Maricopa
County Health Department. Thus, this evaluation will be both a follow-up to the MCESD’s 2004 title V
program evaluation as well as the first title V program evaluation for the MCAQD, which was created
after the completion of MCESD’s title V program evaluation. The EPA Region 9 program evaluation
team (Team) for this evaluation consisted of the following EPA personnel: Meredith Kurpius, Air
Division Associate Director; Gerardo Rios, Manager of the Air Permits Section; Ken Israels, Program
Evaluation Advisor; Sheila Tsai, Program Evaluation Coordinator; Lisa Beckham, Lead for Arizona Permit
Oversight; Eugene Chen, Air Permits Office Program Evaluation team member; and Khoi Nguyen, Air
Permits Office Program Evaluation team member.

The program evaluation was conducted in four stages. During the first stage, the Region sent the
MCAQD a questionnaire focusing on title V program implementation in preparation for the site visit at
the MCAQD’s offices (see Appendix B, Title V Questionnaire and MCAQD Responses). During the
second stage, the Team conducted an internal review of the EPA’s own set of MCAQD title V permit
files. The third stage was a site visit, which consisted of Region 9 representatives visiting the MCAQD
office, located in Phoenix, AZ, to interview Department staff and managers. The site visit took place
December 11-14, 2018. The fourth stage involved follow-up and clarification of issues for completion of
the draft report.



As a result of the Region’s previous evaluation of Maricopa County’s program, the Region issued a
Notice of Deficiency (NOD) to ensure that Maricopa County’s title V program meets regulatory
requirements.! The key deficiencies were:

1. Maricopa County did not demonstrate that it collected fees sufficient to fund its permit
program, nor that is used fees solely for program costs.

2. Maricopa County’s fee rule and the implementation of the rule contributed to the delay in
issuance of initial title v permits.

3. Maricopa County issued title V permits that did not assure compliance with all applicable
requirements.

4. Maricopa County’s processing of permit revisions was deficient.

5. Maricopa County could not demonstrate that it was providing sufficient staffing.

On October 23, 2006, the EPA received MCAQD’s submittal, the “Response to the Notice of
Deficiency,” (NOD Response), dated October 20, 2006. In the NOD Response, and the preceding
guarterly updates, MCAQD explained and documented how each of the deficiencies identified in the
NOD had been, or were being, addressed. The NOD Response contains documented internal
organizational and operational changes within MCAQD, an interim guidance document for title V
permit revisions, a copy of the revised fee rule and new delinquent fee policy, a fee demonstration, a
description of the improved accounting system, a workload assessment for title V, and other
supporting attachments. On November 9, 2006, the EPA announced that MCAQD had corrected the
deficiencies identified in the NOD.?

The Region’s 2019 title V program evaluation of the MCAQD part 70 program and program
implementation concludes that the MCAQD implements a solid program, with experienced staff and
management. We specifically find that the former deficiencies remain corrected by the Department’s
actions in 2005 and 2006 to: revise Maricopa County’s fee rule and to demonstrate that sufficient fees
are used to cover program costs, and that fees are used solely for title V (Finding 7.3); implement
guidance documents and written procedures on processing of permit revisions are used to assure
compliance with all applicable requirements (Findings 2.2 and 2.6); and maintain adequately staffing
levels (Finding 7.8). We have also identified certain areas for improvement and also recognize areas
where the Department’s program is strong and should be actively maintained. Major findings from our
report are listed below:

1. Finding: MCAQD staff have a clear understanding of, and the ability to correctly implement, the
various title V permit revision tracks pursuant to Department and federal regulations. (Finding
2.3)

170 FR 32243 (June 2, 2005).
271 FR 67061 (November 20, 2006).



2. Finding: The Department documents its rationale/justification for minor permit revisions.
(Finding 2.6)

3. Finding: The Department incorporates applicable requirements into title V permits in an
enforceable manner. (Finding 2.7)

4. Finding: The MCAQD includes sufficient monitoring to ensure compliance with applicable
requirements. (Finding 3.2)

5. Finding: The MCAQD provides public notices of its draft title V permitting actions on its website
and online access to all related files on its website. (Finding 4.1)

6. Finding: The MCAQD should improve notification regarding the public’s right to petition the EPA
Administrator to object to a title V permit. (Finding 4.2)

7. Finding: The MCAQD’s jurisdiction contains a significant number of linguistically isolated
communities for which MCAQD consistently provides translation services. (Finding 4.3)

8. Finding: The MCAQD has no permit backlog and issues initial and renewal permits in a timely
manner. (Finding 5.1)

9. Finding: he MCAQD’s permitting and compliance managers communicate effectively with each
other and meet routinely to discuss programmatic issues. (Finding 6.2)

10. Finding: The MCAQD tracks title V program expenses and revenue. (Finding 7.3)

Our report provides a series of findings (in addition to those listed above) and recommendations that
should be considered in addressing our findings. As part of the program evaluation process, the
MCAQD has been given an opportunity to review these findings and consider our recommendations. As
part of the program evaluation process, we gave the MCAQD an opportunity to review these findings
and consider our recommendations on July 9, 2019, when we emailed an electronic copy of the draft
report to the MCAQD for comment.

The EPA received no comments response from the MCAQD on August 16, 2019. Having no comments,
no changes were made to the final report except for minor administrative edits.



1. Introduction
Background

In 2000, the EPA’s Office of Inspector General (OIG) initiated an evaluation on the progress that the
EPA and state and local agencies were making in issuing title V permits under the Clean Air Act (CAA or
the Act). The purpose of OIG’s evaluation was to identify factors delaying the issuance of title V permits
by selected state and local agencies and to identify practices contributing to timely issuance of permits
by those same agencies.

After reviewing several selected state and local air pollution control agencies, the OIG issued a report
on the progress of title V permit issuance by the EPA and states.? In the report, the OIG concluded that
the key factors affecting the issuance of title V permits included (1) a lack of resources, complex EPA
regulations, and conflicting priorities contributed to permit delays; (2) EPA oversight and technical
assistance had little impact on issuing title V permits; and (3) state agency management support for the
title V program, state agency and industry partnering, and permit writer site visits to facilities
contributed to the progress that agencies made in issuing title V operating permits.

The OIG’s report provided several recommendations for the EPA to improve title V programs and
increase the issuance of title V permits. In response to the OIG’s recommendations, the EPA made a
commitment in July 2002 to carry out comprehensive title V program evaluations nationwide. The
goals of these evaluations are to identify where the EPA’s oversight role can be improved, where air
pollution control agencies are taking unique approaches that may benefit other agencies, and where
local programs need improvement. The EPA’s effort to perform title V program evaluations for each air
pollution control agency began in fiscal year 2003.

On October 20, 2014, the OIG issued a report, “Enhanced EPA Oversight Needed to Address Risks From
Declining Clean Air Act Title V Revenues,” that recommended, in part, that the EPA: establish a fee
oversight strategy to ensure consistent and timely actions to identify and address violations of 40 CFR
Part 70; emphasize and require periodic reviews of title V fee revenue and accounting practices in title
V program evaluations; and pursue corrective actions, as necessary.*

The EPA’s Region 9 oversees 47 air permitting authorities with operating permit programs. Of these, 43
are state or local authorities with title V programs approved pursuant to part 70 (35 in California, three
in Nevada, four in Arizona, and one in Hawaii). The Region also oversees a delegated part 71 title V

3 See Report No. 2002-P-00008, Office of Inspector General Evaluation Report, “EPA and State Progress In
Issuing title V Permits”, dated March 29, 2002, which can be found on the internet at
https://www.epa.gov/sites/production/files/2015-12/documents/titlev.pdf

4 See Report No. 15-P-0006, Office of Inspector General Evaluation Report, “Enhanced EPA Oversight Needed to Address
Risks From Declining Clean Air Act Title V Revenues”, dated October 20, 2014, which can be found on the internet at
https://www.epa.gov/sites/production/files/2015-09/documents/20141020-15-p-0006.pdf .




permitting program in Navajo Nation and part 69 permitting programs in Guam, American Samoa, and
the Commonwealth of the Northern Mariana Islands. Due to the significant number of permitting
authorities, the Region has committed to performing one comprehensive title V program evaluation of
a permitting authority with 20 or more title V sources every year. This approach would cover about
85% of the title V sources in the Region once the EPA completes evaluation of those programs.

Title V Program Evaluation at Maricopa County Air Quality Department

The Region’s evaluation of the MCAQD’s title VV program is the 14" such evaluation. The first 13
evaluations were conducted at permitting authorities in Arizona, Nevada, California, and Hawaii. This is
the second title V program evaluation the EPA conducted for Maricopa County. The first title V
program evaluation was conducted in May 2004 when the Air Program was part of the Maricopa
County Health Department: Maricopa County Environmental Services Department (MCESD). Thus, this
evaluation is both a follow-up to MCESD’s 2004 title V program evaluation as well as the first title V
program evaluation for the MCAQD, which was created in November 2004. The EPA Region 9 program
evaluation team for this evaluation consisted of the following EPA personnel: Meredith Kurpius, Air
Division Associate Director; Gerardo Rios, Chief of the Air Permits Office; Ken Israels, Program
Evaluation Advisor; Sheila Tsai, Program Evaluation Coordinator; Lisa Beckham, Lead for Arizona Permit
Oversight; Eugene Chen, Air Permits Office Program Evaluation team member; and Khoi Nguyen, Air
Permits Office Program Evaluation team member.

The objectives of the evaluation were to assess how the MCAQD implements its title V permitting
program, evaluate the overall effectiveness of the MCAQD’s title V program, identify areas of the
MCAQD'’s title V program that need improvement, identify areas where the EPA’s oversight role can be
improved, and highlight the unique and innovative aspects of the MCAQD’s program that may be
beneficial to transfer to other permitting authorities. The program evaluation was conducted in four
stages. In the first stage, the EPA sent the MCAQD a questionnaire focusing on title V program
implementation in preparation for the site visit to the MCAQD office. (See Appendix B, Title V
Questionnaire and MCAQD Responses.) The title V questionnaire was developed by the EPA nationally
and covers the following program areas: (1) Title V Permit Preparation and Content; (2) General
Permits; (3) Monitoring; (4) Public Participation and Affected State Review; (5) Permit
Issuance/Revision/Renewal Processes; (6) Compliance; (7) Resources & Internal Management Support;
and (8) Title V Benefits.

During the second stage of the program evaluation, the Region conducted an internal review of the
EPA’s own set of MCAQD title V permit files. The MCAQD submits title V permits to the Region in
accordance with its EPA-approved title V program and the Part 70 regulations. The Region maintains
title V permit files containing these permits along with copies of associated documents, permit
applications, and correspondence.

The third stage of the program evaluation included a site visit to the MCAQD offices in Phoenix,
Arizona to conduct further file reviews, interview MCAQD staff and managers, and review the
Department’s permit-related databases. The purpose of the interviews was to confirm the responses in
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the completed questionnaire and to ask clarifying questions. The site visit took place December 11-14,
2018.

The fourth stage of the program evaluation was follow-up and clarification of issues for completion of
the draft report. The Region compiled and summarized interview notes and made follow-up questions
to clarify the Region’s understanding of various aspects of the MCAQD’s title V program.

MCAQD Description

The MCAQD is a regulatory agency whose goal is to ensure that federal clean air standards are
achieved and maintained for Maricopa County. The MCAQD is governed by the Maricopa County Board
of Supervisors and follows air quality standards set forth by the federal CAA in accordance with Arizona
Revised Statutes (ARS) Title 49-473.B. (1992). Currently, Maricopa County is designated nonattainment
for areas shown in Figure 1. Maricopa County is designated nonattainment for PM1o and ozone.




The MCAQD has a staff of about 138 employees including managers, inspectors, engineers, specialists,
and support staff. The MCAQD is divided into six groups: Director’s Office, Compliance, Permitting,
Planning, Monitoring and Travel Reduction & Outreach. The Director’s Office handles the finances and
support functions. The Compliance group handles complaint response, inspections, and enforcement
activities. The Permitting group issues title V and non-title V permits. The Planning group works on
rules and AQI forecasting. The Monitoring group operates an extensive network of ambient air quality
monitors and provides the measured air quality data to agencies, industry, and the public. The Travel
Reduction & Outreach group provides public outreach, manages records, and provides travel
reduction.

Coordination with the State of Arizona

The Arizona Department of Environmental Quality (ADEQ) is responsible for submitting the State
Implementation Plan (SIP) and federally-mandated air permitting programs for Arizona to the EPA. The
MCAQD is a local air pollution control agency within the state. State law and delegation agreements
between the ADEQ and the MCAQD describe the roles and responsibilities of each agency and
delineate jurisdiction of sources within Maricopa County. On November 12, 1993, the ADEQ, on behalf
of the MCESD (now MCAQD), submitted Maricopa County’s proposed operating permits program,
pursuant to title V of the Act and the Arizona Comprehensive Air Quality Act, for approval to the EPA.

The ARS, Title 49, Chapter 3, Air Quality, provide authority for county air quality control agencies to
permit sources of air pollution, including sources operating pursuant to title V of the Act. Arizona law
provides that the ADEQ has jurisdiction over sources, permits and violations that pertain to (1) major
sources in any county that has not received New Source Review (NSR) or Prevention of Significant
Deterioration (PSD) approval from the Administrator; (2) metal ore smelters; (3) petroleum
refineries; (4) coal-fired electrical generating stations; (5) Portland cement plants; (6) air pollution by
portable sources; (7) mobile sources;> and (8) sources located in a county which has not submitted a
program as required by title V of the Act or a county that had its program disapproved.® All other
sources located in Maricopa, Pima, and Pinal Counties are under the jurisdiction of the Counties.
Arizona law further provides authority for the Director of ADEQ to delegate to local air quality control
agencies authority over sources under ADEQ jurisdiction.”

Arizona law provides authority for county air quality control agencies to review, issue, revise,
administer, and enforce permits for sources required to obtain a permit.® It mandates that county

5 However, per §209(a) of the Clean Air Act, “No State or any political subdivision thereof shall adopt or attempt to enforce
any standard relating to the control of emissions from new motor vehicles or new motor vehicle engines subject to this
part.” See Section 209 of the Clean Air Act for more details.

6 See ARS 49-402.

7 See ARS 49-107.

8 See ARS 49-480(B). This statute states the following: “Procedures for the review, issuance, revision and administration of
permits issued pursuant to this section and required to be obtained pursuant to Title V of the Clean Air Act including
sources that emit hazardous air pollutants shall be substantially identical to procedures for the review, issuance, revision
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procedures for review, issuance, revision and administration of permits for sources subject to the
requirements of title V of the Act be identical to the procedures for such sources permitted by the
State. Under Arizona law, all sources subject to permitting requirements within the State of Arizona,
exclusive of lands within the exterior boundaries of Indian reservations, are covered by either the state
or county permitting program.

The MCAQD Title V Program

The EPA granted interim approval to the MCAQD’s title V program on November 29, 1996 and full
approval on December 7, 2001, effective November 30, 2001.°

Part 70, the federal regulation that contains the title V program requirements for states, requires that
a permitting authority take final action on each permit application within 18 months after receipt of a
complete permit application. The only exception is that a permitting authority must take action on an
application for a minor modification within 90 days of receipt of a complete permit application.® The
MCAQD’s local rules regarding title V permit issuance contain the same timeframes as Part 70.1!

Currently, there are 32 sources in Maricopa County that are subject to the title V program. The
Department has sufficient permitting resources, and processes title V permit applications in a timely
manner. The MCAQD currently does not have a title V permitting backlog.

The EPA’s Findings and Recommendations

The following sections include a brief introduction, and a series of findings, discussions, and
recommendations. The findings are grouped in the order of the program areas as they appear in the
title V questionnaire.

The findings and recommendations in this report are based on the EPA’s internal file reviews
performed prior to the site visit to the MCAQD, the Department’s responses to the title V
Questionnaire, interviews and file reviews conducted during the December 11-14, 2018 site visit, and
follow-up emails and phone calls made since the site visits.

and administration of permits issued by the department under this chapter. Such procedures shall comply with the
requirements of sections 165, 173 and 408 and Titles Il and V of the clean air act and implementing regulations for sources
subject to Titles Il and V of the clean air act. Procedures for the review, issuance, revision and administration of permits
issued pursuant to this section and not required to be obtained pursuant to Title V of the clean air act shall impose no
greater procedural burden on the permit applicant than procedures for the review, issuance, revision and administration of
permits issued by the department under sections 49-426 and 49-426.01 and other applicable provisions of this chapter.”
961 FR 55910 (October 30, 1996 and 66 FR 63166 (December 5, 2001), respectively.
10 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv).
11 See MCAQD Regulation Il, Rule 210.
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2.

Permit Preparation and Content

The purpose of this section is to evaluate the permitting authority’s procedures for preparing title V
permits. The requirements of title V of the CAA are codified in 40 CFR Part 70. The terms “title V' and
“Part 70” are used interchangeably in this report. Part 70 outlines the necessary elements of a title V
permit application under 40 CFR 70.5, and it specifies the requirements that must be included in each
title V permit under 40 CFR 70.6. Title V permits must include all applicable requirements, as well as
necessary testing, monitoring, recordkeeping, and reporting requirements sufficient to ensure
compliance with the terms and conditions of the permit.

2.1

2.2

Finding: The MCAQD has a quality assurance process for reviewing draft versions of permits
before they are made available for public and EPA review.

Discussion: The MCAQD has two permitting groups, one for title V permits and one for minor
source permits. One permit manager oversees both groups and each group have one supervisor
and eight permit engineers. The MCAQD has developed standard permit conditions/templates
and updates them as new regulations are introduced. The templates ensure consistency from
permit to permit. Typically, once a permit writer completes the draft permit, it is reviewed by
supervisor, manager, and then director for completeness, accuracy, and approval. It is then sent
to compliance and the source for review before going to public notice. During our interviews,
both staff and managers indicated that all draft title V permits are thoroughly reviewed before
they are made available for public and EPA review.

Recommendation: The MCAQD quality assurance process appears to be very thorough,
especially with the inclusion of their compliance group in the process. The MCAQD should
continue its quality assurance practices.

Finding: The MCAQD maintains template documents developed to provide direction for several
elements of permit writing.

Discussion: As mentioned in Finding 2.1, the MCAQD uses template permits and statements of
basis with standard permit conditions and analysis to ensure consistency. One of the permitting
supervisors oversees template document updates to ensure consistency. They look at all the
processes and keep a list of the regulations to stay on top of the changes that goes into the
rules. They have monthly division meetings where they could discuss any new regulations
and/or identify any inconsistencies in the templates to keep the templates up to date.

Recommendation: We encourage the MCAQD to continue to implement the practice of
writing template conditions and maintain their standards of consistency and accuracy while
also updating the templates as needed.

11



2.3

24

Finding: MCAQD staff have a clear understanding of, and the ability to correctly implement, the
various title V permit revision tracks pursuant to Department and federal regulations.

Discussion: MCAQD Regulation Il, Rule 210 — Title V Permit Provisions, contains clear definitions
for Administrative, Minor, and Significant Title V revisions. The EPA has found that MCAQD
rules are consistent with federal title V definitions and requirements pursuant to 40 CFR Part
70. The permit writers follow Rule 210 definitions as guidance to determine which of the title V
permit tracks applies to a permit revision. Their determination regarding which track applies is
also verified by the supervisor during the review process. The MCAQD’s understanding of the
criteria for classifying title V revisions allow for effective processing of title V permit changes.
During the EPA’s 45-day review, the EPA has not had to comment on the MCAQD'’s title V
revision classification.

Recommendation: The MCAQD should continue to ensure engineering staff successfully
implement and categorize title V permit actions.

Finding: The MCAQD uses an electronic database to track title V permits effectively.

Discussion: The MCAQD uses several databases to track multiple activities within the
Department. The main database that the MCAQD uses is the Environmental Management
System (EMS). EMS tracks the history of the permits from the initial application to the final
issuance of the permit including public notice dates, dates of proposed and final permits sent to
the EPA (if applicable). Draft and final permits are uploaded into EMS and allowable emission
limits, equipment list, and billing, etc. are documented. EMS can generate reports such as
engineering productivity, list of all permits, control plans, applications received, pending
applications, permits issued, and permits scheduled for public notice, etc. It also includes
performance testing dates and compliance inspection reports including NOVs and settlements.
A SharePoint system is also used to keep templates and is updated by engineers with manager
approval when there is a rule change. The public can also access all MCAQD records from
another system called OnBase. Anything related to a permit (revisions, violations) can be looked
up in the OnBase database and staff and public can conduct their own file review.

During our site visit, the MCAQD demonstrated the EMS and OnBase’s flexibility and utility in
retrieving critical information related to specific title V permits. Most managers and staff
believe their current system is sufficient; however, they are also working on a more modernized
database, the Integrated Management Permitting and Compliance Tool (IMPACT). The IMPACT
database is a web-based system that is able to take online submittals for all permit applications,
reports, and emissions inventory. All the documentation in IMPACT would be available in
OnBase as well. IMPACT contains linkage to Shared CROMERR Services. It will be more
integrated and can use workflows to generate to-do lists for what is assigned and what is late. It
could also generate checklists for inspectors and have outward facing GIS maps to locate
facilities.
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2.5

Recommendation: The EPA commends the MCAQD for directing resources to build and
upgrade a well-structured database that provides a variety of tools for effectively implementing
the title V program. The EPA encourages the MCAQD to devote the necessary resources to
modernize its system to avoid potential problems in the future.

Finding: The MCAQD consistently identifies regulatory and policy decisions in Statements of
Basis.

Discussion: 40 CFR part 70 requires title V permitting authorities to provide “a statement that
sets forth the legal and factual basis for the draft permit conditions” (40 CFR 70.7(a)(5)). The
purpose of this requirement is to provide the public and the EPA with the Department’s
rationale on applicability determinations and technical issues supporting the issuance of
proposed title V permits. A statement of basis should document the regulatory and policy
issues applicable to the source and is an essential tool for conducting meaningful permit
review.

The EPA has issued guidance on the required content of statements of basis on several
occasions. This guidance has consistently explained the need for permitting authorities to
produce statements of basis with sufficient detail to document their decisions in the permitting
process. For example, the EPA Administrator’s May 24, 2004 Order responding to a petition to
the EPA to object to the proposed title V permit for the Los Medanos Energy Center includes
the Administrator’s response to statement of basis issues raised by the petitioners. The Order
states:

“A statement of basis ought to contain a brief description of the origin or basis for each permit
condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than
restating the permit, it should list anything that deviates from a straight recitation of
requirements. The statement of basis should highlight items such as the permit shield,
streamlined conditions, or any monitoring that is required under 40 CFR 70.6(a)(3)(i)(B)...Thus, it
should include a discussion of the decision-making that went into the development of the title V
permit and provide the permitting authority, the public, and EPA a record of the applicability
and technical issues surrounding the issuance of the permit.” Order at 10.

Appendix C of this report contains a summary of the EPA guidance to date on the suggested
elements in the Statements of Basis.

The EPA reviewed many MCAQD title V permits and statements of basis or, as the Department
refers to them, technical support documents (TSD). In general, the TSD includes five main
sections: introduction, facility/process description of regulated activities, emission related
information, actual emission reported, and applicable federal and county requirements. The
MCAQD representatives stated during interviews that it was difficult to have a standard format
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for title V because they are only renewed every 5 years. But during each renewal, the
Department adds additional sections to the TSD as necessary; for example, some TSDs include
alternate operating scenarios, CAM requirements, and performance testing.

The TSDs typically start with a facility description, summary of revisions received, summary of
application regulations, attainment classification, permitting history, general process
descriptions and process changes descriptions. The emissions sections include general
methodology, potential/allowable emissions, changes in emissions, and greenhouse gas
emissions if applicable. Applicable federal and county requirements section include discussions
on local rule and NSPS/National Emissions Standards for Hazardous Air Pollutants (NESHAPs)
applicability, and non-applicable requirements.

We found that the Department routinely provides clear descriptions of technical, regulatory,
and/or policy issues made in the permitting process. As an example, the TSD for the
Trendwood, Inc. renewal permit provides a detailed summary of facility description, permitting
history, and applicable requirements. The Department documented its decision for the control
efficiency factor used in its BACT analysis and makes corrections to its previous misidentified
determination that the facility does not meet RACT/BACT.

The Department tends to embed certain documents (such as detailed emissions information
and operating and maintenance plans) within the TSD through clickable icons as attachments.
However, clicking on the icons in the TSD does not always open the documents. See, for
example, TSDs for Trendwood, Inc. (Permit Number: V99-002), Marlam Industries (V97-022),
Luke AFB — 56 Fighter Wing (Permit Number: V97-017). As a result, the public may not easily
access all the information during the public notice period.

Recommendation: We commend the MCAQD for its attention to detail in ensuring technical,
regulatory, and policy decisions are well-documented and recommend they continue this
practice to support their title V permit decisions. We additionally recommend that the
Department ensure that the documents intended to be attached to the TSD are actually
available as part of the TSD, and/or are included as appendixes to the TSD.

Finding: The Department documents its rationale/justification for minor permit revisions.

Discussion: The MCAQD can produce records for all permit revisions, including administrative
and minor permit revisions easily through their database system. The changes between each
renewal are also briefly discussed in the renewal or listed in the permitting history table if
available.

In the previous program evaluation, the MCESD processed more than 90% of its permit
revisions under procedures for minor revisions when a portion of them should have been
processed as significant permit revisions. As stated in Finding 2.3, unlike the MCESD, MCAQD
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2.7

staff have a clear understanding of, and the ability to correctly implement, the various title V
permit revision tracks pursuant to Department and federal regulations.

A letter dated May 4, 2005 to Trendwood Inc. provides a good example where the MCAQD
determined the minor permit revision did not meet the requirements for processing as a minor
permit revision. For CMC Steel, permit revision number 1.0.1.0, clearly documents a minor
modification determination for operational changes at the facility with thorough regulatory
applicability determinations.

Recommendation: The MCAQD should continue its practice of thoroughly documenting its
permit decisions.

Finding: The Department incorporates applicable requirements into title V permits in an
enforceable manner.

Discussion: A primary purpose of the title V program is to provide each major facility with a
single permit that ensures compliance with all applicable CAA requirements. To accomplish this
purpose, permitting authorities must incorporate applicable requirements in sufficient detail
such that the public, facility owners and operators, and regulating agencies can clearly
understand which requirements apply to the facility. These requirements include emission
limits, operating limits, work practice standards, and monitoring, recordkeeping, and reporting
provisions that must be enforceable as a practical matter.

Based on our review of the Department’s title V permits, the MCAQD incorporates applicable
requirements into its title V permits with the appropriate level of detail. For example, Goodrich
Corporation permit V97007 and the related TSD include an applicability analysis, applicable
conditions, and appropriate citations for requirements.

Recommendation: The MCAQD should continue its good practice of incorporating
requirements in sufficient detail to ensure that permit conditions are practically enforceable.

15



3. Monitoring

The purpose of this section is to evaluate the permitting authority’s procedure for meeting title V
monitoring requirements. Part 70 requires title V permits to include monitoring and related
recordkeeping and reporting requirements. (See 40 CFR 70.6(a)(3).) Each permit must contain
monitoring and analytical procedures or test methods as required by applicable monitoring and testing
requirements. Where the applicable requirement itself does not require periodic testing or monitoring,
the permitting authority must supplement the permit with periodic monitoring sufficient to yield
reliable data from the relevant time period that is representative of the source’s compliance with the
permit. As necessary, permitting authorities must also include in title V permits requirements
concerning the use, maintenance, and, where appropriate, installation of monitoring equipment or
methods.

Title V permits must also contain recordkeeping for required monitoring and require that each title V
source record all required monitoring data and support information and retain such records for a
period of at least five years from the date of the monitoring sample, measurement, report, or
application was made. With respect to reporting, permits must include all applicable reporting
requirements and require (1) submittal of reports of any required monitoring at least every six months
and (2) prompt reporting of any deviations from permit requirements. All required reports must be
certified by a responsible official consistent with the requirements of 40 CFR 70.5(d).

In addition to periodic monitoring, permitting authorities are required to evaluate the applicability of
Compliance Assurance Monitoring (CAM), and include CAM provisions and a CAM plan into a title V
permit when applicable. CAM applicability determinations are required either at permit renewal, or
upon the submittal of an application for a significant title V permit revision. CAM regulations require a
source to develop parametric monitoring for certain emission units with control devices, which may be
required in addition to any periodic monitoring, to assure compliance with applicable requirements.

3.1 Finding: The MCAQD successfully implements the CAM requirements.

Discussion: The CAM regulations, codified in 40 CFR Part 64, apply to title V sources with large
emission units that rely on add-on control devices to comply with applicable requirements. The
underlying principle, as stated in the preamble, is “to assure that the control measures, once
installed or otherwise employed, are properly operated and maintained so that they do not
deteriorate to the point where the owner or operator fails to remain in compliance with
applicable requirements” (62 FR 54902, October 22, 1997). Per the CAM regulations, sources
are responsible for proposing a CAM plan to the permitting authority that provides a
reasonable assurance of compliance to provide a basis for certifying compliance with applicable
requirements for pollutant-specific emission units (PSEU) with add-on control devices.

Based on interviews conducted during our site visit, we found that permit writers and managers
at the MCAQD understand the purpose of the CAM rule. Interviewees consistently displayed
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3.2

knowledge of CAM applicability and permit content requirements. Of the total 32 MCAQD title
V permits, there are three title V permits with CAM monitoring: SFPP (V95002), CMC Steel
(V07001), and WinCup (V97012). In our review of Department permits we found that the
Department generally explains CAM applicability correctly and adds appropriate monitoring
conditions to title V permits for sources subject to CAM. However, in the case of the SFPP
permit, the specific CAM requirements were not included in the permit. It appears the
Department intended to embed the approved CAM plans through clickable icons in Appendix C
of the permit. However, clicking on the icons in the permit document does not open the CAM
documents. (See Finding 2.5)

Recommendation: The MCAQD should continue to implement the CAM rule as it processes
permit renewals and significant modifications. We additionally recommend that the
Department ensure that the applicable CAM requirements are actually available as part of the
complete permit document.

Finding: The MCAQD includes sufficient monitoring to ensure compliance with applicable
requirements.

Discussion: The title V program and MCAQD’s EPA-approved title V regulations have provisions
that require permits to contain monitoring that is sufficient to demonstrate compliance with all
applicable requirements. When an applicable requirement lacks sufficient monitoring, such as
having only one time monitoring to demonstrate initial compliance or monitoring that is too
infrequent to demonstrate compliance on an on-going basis, permitting authorities add
“periodic monitoring” to fill the gaps in the applicable requirement.

The MCAQD includes detailed requirements in each title V permit that specifies the required
monitoring and recordkeeping for the emissions units at the title V source. The monitoring
includes requirements from CAM, applicable federal regulations (such as NSPS and NESHAPs),
SIP rules, and, as appropriate, adds periodic monitoring. Examples of periodic monitoring the
MCAQD has added to title V permits include:

e Facilities subject to MCAQD Rule 300 for opacity — Title V permits require visual
observations of all stacks for compliance with the opacity limit in MCAQD Rule 300. Rule
300 does not specify any monitoring; frequency of monitoring is tailored to the type of
equipment/operations and is typically daily or weekly; more frequent monitoring can
also be triggered. See Marlam Industries Inc (V97022), Trendwood Inc (V99002),
Goodrich Corporation (V97007).

e Luke Air Force Base (V97017) — Monitoring of spray booth subject to MCAQD Rule 315,
which does not specify any monitoring requirements. Periodic monitoring imposed
through the title V permit requires weekly inspections of filters for leaks and holes and
corresponding corrective action if leaks or holes are found.
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e Rexam Beverage Can Company (V95005) — Monitoring to ensure compliance with
requirements for handling and disposal of VOC-containing material in MCAQD Rule 336,
Section 304, which does not specify any monitoring requirements for the handling and
disposal of VOC-containing material. Periodic monitoring imposed through the title V
permit requires weekly inspections to ensure VOC-containing material is being handled
and stored properly and identification of corresponding corrective actions is problems
are found.

Recommendation: The MCAQD should continue to ensure title V permits contains sufficient
monitoring to demonstrate compliance with all applicable requirements.
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4, Public Participation and Affected State Review

This section examines MCAQD procedures used to meet public participation requirements for title V
permit issuance. The federal title V public participation requirements are found in 40 CFR 70.7(h). Title
V public participation procedures apply to initial permit issuance, significant permit modifications, and
permit renewals. Adequate public participation procedures must provide for public notice including an
opportunity for public comment and public hearing on the draft permit, permit modification, or
renewal. Draft permit actions must be noticed in a newspaper of general circulation or a state
publication designed to give general public notice; sent to persons on a mailing list developed by the
permitting authority; sent to those persons that have requested in writing to be on the mailing list; and
provided by other means necessary to assure adequate notice to the affected public.

The public notice should, at a minimum, should provide the following information: identify the affected
facility; the name and address of the permitting authority processing the permit; the activity or
activities involved in the permit action; the emissions change involved in any permit modification; the
name, address, and telephone number of a person from whom interested persons may obtain
additional information, including copies of the draft permit, the application, all relevant supporting
materials, and all other materials available to the permitting authority that are relevant to the permit
decision; a brief description of the required comment procedures; and the time and place of any
hearing that may be held, including procedures to request a hearing (See 40 CFR 70.7(h)(2)).

The permitting authority must keep a record of the public comments and of the issues raised during
the public participation process so that the EPA may fulfill the Agency’s obligation under section
505(b)(2) of the Act to determine whether a citizen petition may be granted. The public petition
process, 40 CFR 70.8(d), allows any person who has objected to permit issuance during the public
comment period to petition the EPA to object to a title V permit if the EPA does not object to the
permit in writing as provided under 40 CFR 70.8(c). Public petitions to object to a title V permit must be
submitted to the EPA within 60 days after the expiration of the EPA 45-day review period. Any petition
submitted to the EPA must be based only on comments regarding the permit that were raised during
the public comment period, unless the petitioner demonstrates that it was impracticable to raise such
objections within such period, or unless the grounds for such objection arose after such period.

4.1 Finding: The MCAQD provides public notices of its draft title V permitting actions on its website
and online access to all related files on its website.

Discussion: A permitting authority’s website is a powerful tool to make title V information
available to the general public. Information that would be useful for the public review process
can result in a more informed public and, consequently, more meaningful comments during
title V permit public comment periods.
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4.2

The Department website provides general information to the public and regulated community
regarding the MCAQD permitting program.'2 The public can find information regarding the
permitting process, whether a permit is needed for an operation, how to obtain a permit,
application forms, and information about related programs that inform the Department’s
permitting program.

The MCAQD’s website provides a list of projects undergoing the public comment period along
with the corresponding draft permit, TSD, public notice, and application.'®> The MCAQD plans
to provide online access to all of the source related documents in 2020 when the MCAQD
switches to the IMPACT database. It will also include a GIS search function to locate sources on
a map.

Recommendation: We recommend that the Department continue to provide the public
information related to title V permits through the various approaches currently used. We
commend the Department for updating its database and its plans to make source related
documents easily accessible on its website.

Finding: The MCAQD should improve notification regarding the public’s right to petition the
EPA Administrator to object to a title V permit.

Discussion: 40 CFR 70.8(d) provide that any person may petition the EPA Administrator, within
60 days of the expiration of the EPA’s 45-day review period, to object to a title V permit. The
petition must be based only on objections that were raised with reasonable specificity during
the public comment period.*

Even though MCAQD Rule 210 Section 303.6 contains information about the public’s right to
petition the EPA Administrator to object to a title V permit, neither the Department’s draft and
final permit packages,* nor the public notice for the permit action inform the public of the
right to petition the EPA Administrator to object to a title V permit.

Recommendation: The EPA recommends that the MCAQD revise its public notice information
to inform the public of the right to petition the EPA Administrator to object to a title V permit.

12 https://www.maricopa.gov/4058/Permits-Certifications-Notifications

13 https://www.maricopa.gov/1624/Public-Notices

14 An exception applies when the petitioner demonstrates that it was impracticable to raise those objections during the
public comment period or that the grounds for objection arose after that period.

15 1n an April 18, 2019 letter responding to comments on a specific title V permit action, we found an example where
MCAQD notified a commenter of the right to petition the EPA Administrator. However, all members of the public should be
informed of this right prior to submitting comments.
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4.3

4.4

Finding: The MCAQD'’s jurisdiction contains a significant number of linguistically isolated
communities for which MCAQD consistently provides translation services.

Discussion: The MCAQD’s jurisdiction includes sources located throughout Maricopa County.
The EPA prepared a map of linguistically isolated communities within MCAQD’s jurisdiction in
which title V permits have been or may be issued (see Appendix D). The MCAQD provides
translation and language interpretation services to those communities during the title V
permitting process as well as intensive community engagement based on MCAQD staff
knowledge and experience.

Recommendation: The MCAQD should continue to actively engage communities based on their
current processes.

Finding: The MCAQD's general practice is to conduct a concurrent public and EPA review. If
comments are received during the 30-day public review period, the 45-day EPA review would
be restarted and run sequentially to the public review period, not concurrently.

Discussion: Per section 505(b) of the CAA and 40 CFR 70.10(g), state and local permitting
agencies are required to provide proposed title V permits to the EPA for a 45-day period during
which the EPA may object to permit issuance. The EPA regulations allow the 45-day EPA review
period to either occur following the 30-day public comment period (i.e., sequentially), or at the
same time as the public comment period (i.e., concurrently). When the public and EPA review
periods occur sequentially, permitting agencies will make the draft permit available for public
comment, and following the close of public comment, provide the proposed permit and
supporting documents to the EPA.® When the public and EPA review periods occur
concurrently, a state or local agency will provide the EPA with the draft permit and supporting
documents at the beginning of the public comment period, so that both periods start at the
same time. If the MCAQD receives comments from the public during the 30-day public review
period, the 45-day EPA review would be restarted to allow the MCAQD to prepare responses to
the public comments and provide the response to comments and update permit and TSD to the
EPA.

Recommendation: The MCAQD should continue its practice to prepare a response to
comments, make any necessary revisions to the permit or permit record, and submit the
proposed permit and other required supporting information to restart the EPA review period.

16 per 40 CFR 70.2, “draft permit” is the version of a permit for which the permitting authority offers public participation or
affected State review. Per 40 CFR 70.2, “proposed permit” is the version of a permit that the permitting authority proposes
to issue and forwards to the EPA for review. In many cases these versions will be identical; however, in instances where the
permitting agency makes edits or revisions as a result of public comments, there may be material differences between the

draft and proposed permit.
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5.

Permit Issuance / Revision / Renewal

This section focuses on the permitting authority’s progress in issuing initial title V permits and the
Department’s ability to issue timely permit renewals and revisions consistent with the regulatory
requirements for permit processing and issuance. Part 70 sets deadlines for permitting authorities to
issue all initial title V permits. The EPA, as an oversight agency, is charged with ensuring that these
deadlines are met as well as ensuring that permits are issued consistent with title V requirements. Part
70 describes the required title V program procedures for permit issuance, revision, and renewal of title
V permits. Specifically, 40 CFR 70.7 requires that a permitting authority take final action on each permit
application within 18 months after receipt of a complete permit application, except that action must
be taken on an application for a minor modification within 90 days after receipt of a complete permit
application.’

5.1

5.2

Finding: The MCAQD has no permit backlog and issues initial and renewal permits in a timely
manner.

Discussion: The MCAQD has 32 title V sources and 53 synthetic minor sources. The
Department’s depth of knowledge and internal procedures produced a solid record of timely
permit issuance. The Department does not anticipate any delays in processing renewal
applications. This is a significant improvement from the previous program evaluation for
MCESD where lack of decision and organizational structure, high turnover of knowledgeable
staff, and insufficient staffing prevented the Department from issuing timely title V permits.

Recommendation: The Department should continue the practices that allow it to process title V
permits in a timely manner.

Finding: Department Regulation Il, Rule 201, “Emission Caps,” allows sources to voluntarily limit
their potential to emit to avoid title V applicability.

Discussion: A source that would otherwise have the potential to emit (PTE) a given pollutant
that exceeds the major source threshold for that pollutant can accept a voluntary limit (a
“synthetic minor” limit) to maintain its PTE below the applicable threshold and avoid major NSR
and/or the title V program. The most common way for sources to establish such a limit is to
obtain a synthetic minor permit from the local permitting authority.

Synthetic minor limits must be both legally enforceable and enforceable as a practical matter.8
According to the EPA guidance, for emission limits in a permit to be practically enforceable, the

17 See 40 CFR 70.7(a)(2) and 70.7(e)(2)(iv).
18 Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under Section 112 and Title V of the Clean Air Act
(Act), John S. Seitz, Director, Office of Air Quality Planning and Standards (January 25, 1995).
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permit provisions must specify: 1) a technically-accurate limitation and the portions of the
source subject to the limitations; 2) the time period for the limitation; and 3) the method to
determine compliance, including appropriate monitoring, recordkeeping, and reporting. °

In response to a petition regarding the Hu Honua Bioenergy Facility, the EPA stated that
synthetic minor permits must specify: 1) that all actual emissions at the facility are considered
in determining compliance with its synthetic minor limits, including emissions during startup,
shutdown, malfunction or upset; 2) that emissions during startup and shutdown (as well as
emission during other non-startup/shutdown operating conditions) must be included in the
semi-annual reports or in determining compliance with the emission limits; and 3) how the
facility’s emissions shall be determined or measured for assessing compliance with the emission
limits.20

MCAQD Rule 201 allows major sources to voluntarily limit their PTE to below major source
thresholds to avoid the requirement to obtain a title V permit. Title V sources are required to
demonstrate that their PTE is permanently reduced either through a facility modification or by
accepting an enforceable permit condition to limit the PTE to levels below the title V major
source emission thresholds specified in Department Rule 201.

At our request, the MCAQD provided us with examples of synthetic minor permits.?! In our
previous program evaluation, MCESD issued synthetic minor permits that were inconsistent
with EPA guidance on limiting PTE. This time, we found that the permits MCAQD provided to us
meet the EPA standards for practical enforceability.?? For example, each of the example permits
contained requirements for the source to monitor hours of operation, material usage amount,
and criteria pollutant emission rates. The sources were required to track, record, and maintain
records of their emissions on at least a monthly basis to demonstrate that they have not
exceeded major source thresholds. Some of the sources were required to monitor these
parameters on an hourly or daily basis to demonstrate compliance, depending on the individual

% Guidance an Enforceability Requirements for Limiting Potential to Emit through SIP and §112 Rules and General Permits,
Kathie A. Stein, Director, Air Enforcement Division (January 25, 1995).

20 Order Responding to Petitioner’s Request that the Administrator Object to Issuance of State Operating Permit Petition No.
IX-2011-1, Gina McCarthy, Administrator (February 7, 2014).

21 The permits reviewed included the following types of facilities: a milk products processing facility; a switch loading
facility; two data centers; and a bulk terminal gasoline plant.

22 The synthetic minor permits that we reviewed include usage of “and/or” that may be ambiguous. For example, permit
030138 for Pro Petroleum Phoenix Terminal states that “The O&M Plan shall specify key system operating parameters, such
as temperatures, pressures and/or flow rates, necessary to determine compliance and describe in detail procedures to
maintain the approved emission control system.” It is not clear if only one of the listed parameters is needed to determine
compliance. We suggest that the MCAQD clarify “and/or” usages in synthetic minor permits and other permits as needed to
improve enforceability.
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source’s types of operation. All the permits contained information on what part of the source’s
operation were required to comply with the specific emission limits.

Recommendation: The MCAQD should consider the criteria from the Hu Honua petition
response in future synthetic minor permits when issuing synthetic minor permits.
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6.

Compliance

This section addresses MCAQD practices and procedures for issuing title V permits that ensure
permittee compliance with all applicable requirements. Title V permits must contain sufficient
requirements to allow the permitting authority, the EPA, and the general public to adequately
determine whether the permittee complies with all applicable requirements.

Compliance is a central priority for the title V permit program. Compliance assures a level playing field
and prevents a permittee from gaining an unfair economic advantage over its competitors who comply
with the law. Adequate conditions in a title V permit that assure compliance with all applicable
requirements also result in greater confidence in the permitting authority’s title V program within both
the general public and the regulated community.

6.1

6.2

Finding: The MCAQD performs full compliance evaluations of most title V sources on an annual
basis.

Discussion: The EPA’s 2016 Clean Air Act Stationary Source Compliance Monitoring Strategy??
recommends that permitting authorities perform Full Compliance Evaluations (FCEs) for most
title V sources at least every other year. For the vast majority of title V sources, the EPA expects
that the permitting authority will perform an onsite inspection to determine the facility’s
compliance status as part of the FCEs. During interviews, Department inspectors reported that
the Department’s plan requires title V permits to be inspected once every two years. Thus,
when the permit writers are working on a title V permit revision, they are able to check the
compliance status of the facility as determined by the most recent inspection and/or reporting.

Recommendation: The EPA commends the MCAQD for performing full compliance evaluations
of all title V sources annually.

Finding: The MCAQD’s permitting and compliance managers communicate effectively with each
other and meet routinely to discuss programmatic issues.

Discussion: During the previous program evaluation, the MCESD’s Enforcement Office was
located outside the jurisdiction of the Air Quality Division and was not focused on air quality
issues. The MCAQD reorganized to include Compliance under the Department to promote
better communication. The MCAQD’s compliance manager and engineering manager hold
routine meetings to discuss permitting and compliance issues. Similarly, engineering staff
indicated compliance staff are readily accessible if there are any questions regarding a source
or a permit.

2 This document is available at: https://www.epa.gov/sites/production/files/2013-09/documents/cmspolicy.pdf.
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Recommendation: The EPA commends the MCAQD for good communication between
permitting and compliance management and staff. We encourage the MCAQD to continue
information sharing between engineering and compliance staff.
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7. Resources and Internal Management

The purpose of this section is to evaluate how the permitting authority is administering its title V
program. With respect to title V administration, the EPA’s program evaluation: (1) focused on the

permitting authority’s progress toward issuing all initial title V permits and the permitting authority’s
goals for issuing timely title V permit revisions and renewals; (2) identified organizational issues and
problems; (3) examined the permitting authority’s fee structure, how fees are tracked, and how fee
revenue is used; and (4) looked at the permitting authority’s capability of having sufficient staff and
resources to implement its title V program.

An important part of each permitting authority’s title V program is to ensure that the permit program
has the resources necessary to develop and administer the program effectively. In particular, a key
requirement of the permit program is that the permitting authority establish an adequate fee program.
Part 70 requires that permit programs ensure that title V fees are adequate to cover title V permit
program costs and are used solely to cover the permit program costs. Regulations concerning the fee
program and the appropriate criteria for determining the adequacy of such programs are set forth in
40 CFR 70.9.

7.1

Finding: MCAQD engineers and compliance staff report that they receive effective legal support
from both the County Counsel’s office as well as contractor legal advice.

Discussion: The County Counsel’s office represents and advises the MCAQD on air quality
permitting and enforcement matters and participates in any meeting at which the MCAQD
meets with a permittee or others who have legal counsel. In addition, the MCAQD also relies on
a contract with an outside attorney to provide advice on more complex matters related to its
air quality program in situations where the County Counsel lacks sufficient experience or is
unavailable.

In the previous program evaluation, the MCESD stated that competing priorities affect the
amount of time that the County Attorney can spend on air quality issues. When staff meet with
permittees and their attorneys, the County Attorney was not always present at the meetings.
The EPA recommended the MCESD should have its own dedicated air quality legal counsel.

During our site visit, interviewees reported that even though they don’t have a full-time air
quality legal counsel, they receive effective legal support from both the County Counsel’s office
and its outside attorney under contract. The County Attorney is always present at the meetings
where permittees bring their attorneys.

Recommendation: The MCAQD should continue to ensure that it receives effective legal
support from the County Counsel’s office and other means.
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7.2

7.3

7.4

Finding: The Department has an effective electronic database for permits management.

Discussion: As discussed in Finding 2.4, the MCAQD uses various databases to manage their
permits. The MCAQD consistently updates the information in their database to keep it relevant
and reliable. The MCAQD permits can be easily managed and accessed by running the various
reports stated in Finding 2.4. Most managers and staff believe their current systems fulfill the
requirements for what they need; however, they also noted that modernizing the database
could potentially make it more efficient. The MCAQD stated that the new IMPACT database will
make permit processing more streamlined and records even easier to access for everyone. In
addition, IMPACT may be able to generate automatic compliance checklist for inspector, which
came up in most interviews as something the Department wish to improve.

Recommendation: The EPA encourages the MCAQD to devote resources to building and
upgrading to a well-structured database that provides a variety of tools for effectively
implementing the title V program.

Finding: The MCAQD tracks title V program expenses and revenue.

Discussion: The Part 70 regulations require that permit programs ensure that title V fees
collected are adequate to cover title V permit program costs and are used solely to cover the
permit program costs. Based on our review of MCAQD’s accounting system and staff interviews,
MCAQD tracks its title V program costs. In addition, title V revenues are tracked separately from
all other revenues collected by the MCAQD. MCAQD'’s title V fee accounting practices
sufficiently addressed EPA’s concerns identified in Finding 7.4 of our earlier May 18, 2005 title V
evaluation report and associated Notice of Deficiency.?*

Recommendation: EPA encourages the MCAQD to maintain its existing accounting practices.

Finding: Department staff report that supervisors and management are available for one-on-
one consultation on title V permitting issues and regular group meeting discussions are held to
resolve any potential issues.

Discussion: The staff indicated that the supervisors and managers have an open-door policy,
and are accessible to discuss title V permitting and compliance issues. Each issue can be
evaluated on a case-by-case basis. There is also a staff meeting once a month where they can
bring any topics up for discussion. For example, if anyone thinks the permit template should be
updated, they can identify inconsistencies on an as-needed basis. The staff expressed great
appreciation for management and the overall morale within the Department is high.

2471 FR 67061 (November 20, 2006).
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7.5

7.6

Recommendation: The EPA encourages the MCAQD to continue to provide one-on-one
consultation and group discussions on title V permitting issues.

Finding: The Department provides training for its permitting staff.

Discussion: Based on our interviews, Department staff indicated that in-house training
(classroom and one-on-one mentoring, for example) and some outside training is offered.
Department staff also participate in the EPA’s Air Pollution Training Institute (APTI) and ADEQ
trainings. The EPA's APTI primarily provides technical air pollution training to state, tribal, and
local air pollution professionals, although others may benefit from this training.?> The
curriculum is available in classroom, telecourse, self-instruction, and web-based formats. APTI
provides training in a variety of areas including Entry-Level Training, Engineering, Ambient
Monitoring, Inspections, and Permitting, among others. In general, most staff agree they could
get training on what they need. Inspectors would like more source specific training, refreshers,
and guidance on what management is looking for in inspection reports.

Recommendation: The Department’s current training program for permitting staff provides a
solid foundation for effective permitting. More inspector training could be useful as there are a
few new inspectors in the compliance section.

Finding: Most engineering staff are aware of environmental justice (EJ), but are not familiar
with how the Department's EJ principles affect their work.

Discussion: The MCAQD’s EJ program was recently enhanced to how it met the requirements of
40 CFR Part 7 and other nondiscrimination regulations, policy and guidance. The components
of the MCAQD Nondiscrimination Program?® include:

A notice of nondiscrimination under the federal nondiscrimination statutes;

Grievance procedures for complaints filed under the federal nondiscrimination statutes;
Identification of a department Nondiscrimination Coordinator and his/her role;

An assessment of the MCAQD’s obligation to provide access to LEP and disabled persons; and
Public Participation Procedures.

25 See http://www.epa.gov/air/oaqps/eog/course_topic.html for additional details.

26 See MCAQD ‘Nondiscrimination Program Plan, January 2017”, revised January 10, 2018 provided in Appendix F of this

report.
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7.7

The EPA has separately reviewed this program and has determined that the MCAQD has in
place the appropriate foundational elements of a non-discrimination program. 2’

During our interviews of MCAQD staff, some of the permitting staff were unfamiliar with how
the Department’s EJ program impacts permitting.?® Better understanding by MCAQD staff of
the EJ program’s impacts on permitting would likely improve implementation of both the
permitting and EJ programs.

Recommendation: The MCAQD should continue to implement its EJ program and increase
internal awareness among its Engineering and Compliance staff.

Finding: The MCAQD should focus on succession planning in the event of retirements or
departures.

Discussion: The MCAQD has experienced very low turnover among its permitting staff and
management over the years. Low turnover has resulted in a very experienced permitting group
at the Department, with a concentration of knowledge at the management level. The
Department acknowledges that a significant portion of its experienced staff and management
may become eligible for retirement over the next several years. Because of the upcoming
retirements and other staff availability issues, the Department is beginning to look at measures
to bring on new employees as the more experienced employees begin to transition towards
retirement with the hope of promoting knowledge transfer and preserving institutional
knowledge.

Recommendation: The EPA recommends the MCAQD consider increasing its focus on
succession planning and should develop a long-term plan.

27 See letter from Lilian S. Dorka, Director, External Civil Rights Compliance Office, Office of General Counsel, EPA to Philip
McNeely, Director, Maricopa County Air Quality Department, dated June 7, 2017 found at
https://www.epa.gov/sites/production/files/2017-06/documents/2017-6-

7 final closure letter to receipient mcagd 03r-07-r9 10r-07-r9 01r11-r9.pdf.

28 Although there is a general awareness that language accessibility in the permitting program has improved. See finding
4.3 above.
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8. Title V Benefits

The purpose of this section is to evaluate how the permitting authority’s existing air permitting and
compliance programs have benefited from the administration of the permitting authority’s title V
program. The title V permit program is intended to generally clarify which requirements apply to a
source and enhance compliance with any CAA requirements, such as NSPS or SIP requirements. The
program evaluation for this section is focused on reviewing how the permitting authority’s air
permitting program changed as a result of title V, resulted in transparency of the permitting process,
improved records management and compliance, and encouraged sources to pursue pollution
prevention efforts.

8.1 Finding: The reporting requirements associated with having a title V permit have resulted in
increased awareness and attention to compliance obligations on the part of regulated sources.

Discussion: Sources with title V permits are subject to reporting requirements that are not
typically required by local permits, such as the requirement to submit annual compliance
certifications and semiannual monitoring reports, as well as being subject to a full compliance
evaluation annually. The Department has observed increased awareness of compliance
obligations at its title V sources.

During interviews, staff stated that as a result of the title V program, sources have become
more conscious of reporting requirements and deliver required title V reports (deviation
reports, semi-annual monitoring reports, and annual compliance certifications) promptly. In
addition, staff and managers indicated that title V facilities are more attentive to compliance
issues, and are more likely to have dedicated staff to handle environmental work. Title V
sources are more forthcoming through self-reporting of breakdowns and deviations, and look
for ways to prevent them from recurring.

Recommendation: The EPA appreciates this feedback.

8.2 Finding: Some sources have accepted enforceable limits to reduce their potential emissions and
thus avoid title V applicability.

Discussion: Some major sources avoid title V permitting by voluntarily accepting PTE limits that
are less than the major source thresholds, resulting in reductions in potential emissions and, in
some cases, in actual emissions. Compliance with the MCAQD’s Regulation II, Rule 201,
“Emission Caps,” sources can obtain a Part 70 permit with federally-enforceable elective
emission limits. Reduced emissions result in improvements to human health and the
environment, and potentially contribute to Maricopa’s progress toward attainment.

Recommendation: The EPA recommends that the Department continue its practice of creating
synthetic minor sources with practically and legally enforceable permit terms and conditions.
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Appendix A. Air Pollution Control Agencies in Arizona
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Appendix B. Title V Questionnaire and MCAQD Responses
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YO NKX

YX NO

YX NOI

YX NO

1.

2.

4.

Title V Permit Preparation and Content

For those title V sources with an application on file, do you require
the sources to update their applications in a timely fashion if a
significant amount of time has passed between application
submittal and the time you draft the permit?

There is no formal time frame or process for updating an
application primarily because there is generally not an extended
time period between application and permit drafting.

a. Do you require a new compliance certification?

If there were an extended period, a new certification might
be required. Otherwise, the normal certification schedule
in the permit would suffice.

Do you verify that the source is in compliance before a permit is
issued and, if so, how?

a. In cases where a facility is either known to be out of
compliance, or may be out of compliance (based on pending
NOVs, a history of multiple NOVs, or other evidence
suggesting a possible compliance issue), how do you
evaluate and document whether the permit should contain
a compliance schedule? Please explain, and refer to
appropriate examples of statements of basis written in 2005
or later in which the Department has addressed the
compliance schedule question.

Permit checklist includes “Compliance Verification step.
A compliance schedule, if necessary, is documented in the
Technical Support Document (TSD). A recent example is
New WinCup permit V97012, revision 2.0.0.0.

What have you done over the years to improve your permit
writing and processing time?

Permitting has a comprehensive Permit Checklist for permit
engineers to follow that has improved permit writing and
processing time. The checklist is continually updated whenever
there are any procedural and/or rule changes and when any other
factors arise that should be considered.

Do you have a process for quality assuring your permits before
issuance? Please explain.

Included in the Permit Checklist is a supervisor review of the draft
permit, an inter-division review of the draft permit, and source
review of the draft permit.



5. Do you utilize any streamlining strategies in preparing the permit?
Please explain.

Over time Permitting has created permit condition templates for
County rules which also incorporate corresponding Federal rules,
if applicable. The templates provide additional instruction for the
permit engineer as to which permit conditions should or should
not be included in the draft permit depending on site specific
information. There is also a template for “General Conditions”
that may be applicable to all Title V sources and all templates use
the same document format for consistency. Templates are updated
whenever there are rule changes.

a. What types of applicable requirements does the
Department streamline, and how common is streamlining
in District permits?

In general, we do not think or act in terms of
“streamlining” as presented in the 1990s, but rather focus
on continuous improvement and efficiency gains wherever
possible.

b. Do you have any comments on the pros and cons of
streamlining multiple overlapping applicable
requirements? Describe.

No.

6. What do you believe are the strengths and weaknesses of the
format of District permits (i.e. length, readability, facilitates
compliance certifications, etc.)? Why?

Permits have two main sections, “General Conditions” and
“Specific Conditions”. The Specific Conditions begin with facility-
wide conditions followed by emission unit type/rule specific
conditions. This format helps the source readily identify what
conditions apply to different types of emission units at the source
and which rules apply to that emission unit. For new permits, the
Specific Conditions are listed first. However, sources that trigger
multiple rules may become lengthy, overly technical and may
effect readability.

7. How have the Department’s statements of basis evolved over the
years since the beginning of the Title V program? Please explain
what prompted changes, and comment on whether you believe the
changes have resulted in stronger statements of basis.

The Permit Checklist contains a list of
discussions/information/analyses to be included in the Technical
Support Document (TSD). A TSD template is also available for
use by permit engineers.
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YONKX

YONKX

YONKX

8. Does the statement of basis explain:

a.

C.

the rationale for monitoring (whether based on the
underlying standard or monitoring added in the permit)?

applicability and exemptions, if any?

streamlining (if applicable)?

9. Do you provide training and/or guidance to your permit writers on
the content of the statement of basis?

a.

Do you have written policy or guidance on practical
enforceability? Yes

10. Do any of the following affect your ability to issue timely initial
title V permits: (If yes to any of the items below, please explain.)

a.

f.

SIP backlog (i.e., EPA approval still pending for proposed
SIP revisions)

Pending revisions to underlying NSR permits
Compliance/enforcement issues
EPA rule promulgation pending (MACT, NSPS, etc.)

Permit renewals and permit modification (i.e., competing
priorities)

Awaiting EPA guidance

11. Any additional comments on permit preparation or content?

No.



B. General Permits (GP)

YX N O

YONRX

YRNO

YXNO

YONKX

1. Do you issue general permits?

a. If no, go to next section

b. If yes, list the source categories and/or emission units
covered by general permits.

Yes. We issue general permits, but no Title V general
permits. Here is the list of general permits: 1. Asphalt/Tar
Kettles; 2. Crematories; 3. Dry Cleaners; 4. Dust-
Generating Facilities; 5. External Fuel Burning; 6. Gasoline
Dispensing; 7. Graphic Arts; 8. Emergency Engines; 9.
Surface Coating; 10. Vehicle Refinishing; 11. Wastewater
Treatment Plants and 12. Woodworking

In your agency, can a title V source be subject to multiple general
permits and/or a general permit and a standard “site-specific” title
V permit?

Only one permit of any type is issued to a site.

a. What percentage of your title V sources have more than
one general permit? 0%

Do the general permits receive public notice in accordance with
70.7(h)?

a. How does the public or regulated community know what
general permits have been written? (e.g., are the general
permits posted on a website, available upon request,
published somewhere?)

All of the general permits listed above are on the website.

Is the 5 year permit expiration date based on the date:
a. the general permit is issued?

b. you issue the authorization for the source to operate (ATO)
under the general permit?

The general permit is set on the 5-year cycle. An ATO can
be issued anytime during the 5-year permit term, but all
ATOs will expire on the expiration date of the general
permit.

5. Any additional comments on general permits?

No.



C. Monitoring

YRNO

YR NO

YXNO

YONKX

1.

How do you ensure that your operating permits contain adequate
monitoring (i.e., the monitoring required in 88 70.6(a)(3) and
70.6(c)(2)) if monitoring in the underlying standard is not specified
or is not sufficient to demonstrate compliance ?

Applicable monitoring requirements are contained in Rule
templates and are typically based on applicable Federal
requirements or local rules. Sources taking limits to remain below
permitting thresholds may require additional monitoring
requirements (e.g., performance testing). Monitoring
requirements from applicable rules are added to the permit
conditions.

a. Have you developed criteria or guidance regarding how
monitoring is selected for permits? If yes, please provide
the guidance.

The permit checklist, numerous Rules templates and the
performance testing template provide criteria and guidance
for monitoring. All of these may be accessed/viewed on our
SharePoint site during EPA’s site visit.

Do you provide training to your permit writers on monitoring?
(e.g., periodic and/or sufficiency monitoring; CAM; monitoring
QA/QC procedures including for CEMS; test methods;
establishing parameter ranges)

How often do you “add” monitoring not required by underlying
requirements? Have you seen any effects of the monitoring in your
permits such as better source compliance?

Additional monitoring is typically a result of non-compliance or
there is simply a gap in the rules where additional monitoring is
needed to demonstrate compliance.

What is the approximate number of sources that now have CAM
monitoring in their permits? Please list some specific sources.

Three (3) - SFPP, CMC Steel, WinCup

Has the Department ever disapproved a source’s proposed CAM
plan?



D. Public Participation and Affected State Review

Public Notification Process

YO NKX

YX NO

YX NOI

YX NO

1. Which newspapers does the Department use to publish notices of
proposed title V permits?

2.

3.

Arizona Business Gazette & The Record Recorder

Do you use a state publication designed to give general public
notice?

Do you sometimes publish a notice for one permit in more than
one paper?

a.

If so, how common is if for the Department to publish
multiple notices for one permit?

All public notices are published in two newspapers and on
the department’s website.

How do you determine which publications to use?

Rule 210 section 408.3(a) provides the following guidance:
The Control Officer shall publish the notice once each week
for two consecutive weeks in two newspapers of general
circulation in the county where the source is or will be
located.

What cost-effective approaches have you utilized for public
publication?

Public notices are published on our website in addition to
the listed newspapers, posted on the kiosk in the Air
Quiality lobby, and posted at the site/location of the
proposed permit.

4. Have you developed mailing lists of people you think might be
interested in title V permits you propose? [e.g., public officials,
environmentalists, concerned citizens]

a.

Does the Department maintain more than one mailing list
for title V purposes, e.g., a general title V list and source-
specific lists?

How does a person get on the list? (e.g., by calling, sending
a written request, or filling out a form on the Department’s
website)

Call, written request, email, email from link on website.



YO NKX

YX NO

YX NO

c. How does the list get updated?

Records admin adds interested citizens and takes off
information that is no longer valid through return mail,
return email, other undeliverables and requests for
removal.

d. How long is the list maintained for a particular source?
Lists are not source specific.
e. What do you send to those on the mailing list?

The public notice, along with instructions on how to call a
hearing, comment on the proposed permit, request
assistance (Title V1), and view proposed permit
documentation: final draft permit, final draft TSD, and the
application.

Do you reach out to specific communities (e.g., environmental
justice communities) beyond the standard public notification
processes?

Do your public notices clearly state when the public comment
period begins and ends?

What is your opinion on the most effective methods for public
notice?

On our website and in public view at the site/location of the
proposed permit.

Do you provide notices in languages besides English? Please list
the languages and briefly describe under what circumstances the
Department translates public notice documents?

There is Title VI verbiage in English and Spanish at the end of the
public notice. We provide a translator or other assistance upon
request. So far, we have not received a request. We also have
formal comment forms that are readily available in Spanish.

Public Comments

YONO

9. How common has it been for the public to request that the

Department extend a public comment period?
It is not common and has not happened that we are aware of.
a. Has the Department ever denied such a request?
NA
b. If a request has been denied, the reason(s)?



YX NO
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YO NK

10.

11.

12.

13.

14.

15.

NA

Has the public ever suggested improvements to the contents of
your public notice, improvements to your public participation
process, or other ways to notify them of draft permits? If so,
please describe.

1. A citizen suggested that the equipment list be added to the final
draft permit, so now the equipment list is included with the
permit.

2. Citizens were receiving public notices via email four business
days before the notice was published in the paper (the first day
of publication is the start of the comment period). This caused
some confusion, so we no longer email the public notice that far
in advance.

Approximately what percentage of your proposed permits has the
public commented on?

Less than 10%.

Over the years, has there been an increase in the number of public
comments you receive on proposed title V permits?

Have you noticed any trends in the type of comments you have
received? Please explain.

Rarely receive comments.

a. What percentage of your permits change due to public
comments?

Estimate 25%o.

Have specific communities (e.g., environmental justice
communities) been active in commenting on permits?

Do your rules require that any change to the draft permit be re-
proposed for public comment?

a. If not, what type of changes would require you to re-
propose (and re-notice) a permit for comment?

We would re-propose and re-notice a permit for comment
if the modification(s) suggested were more than
administrative changes or corrections and were substantive
in nature.
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EPA 45-day Review

YX NO 16. Do you have an arrangement with the EPA region for its 45-day
review to start at the same time the 30-day public review starts?
What could cause the EPA 45-day review period to restart (i.e., if
public comments received, etc)?

Any significant comments received during the local 30-day
comment period or material changes to the proposed final permit
made after the start of the EPA 45-day review period could cause
the restart of the EPA 45-day review period.

a. How does the public know if EPA’s review is concurrent?

We do not inform the public that EPA’s review is
concurrent.

b. What permit types do you send to the EPA for 45-day
review?

New, renewal, significant, and minor permit revisions are
sent to the EPA for 45-day review.

17. If the Department does concurrent public and EPA review, is this
process a requirement in your title V regulations, or a result of a
MOA or some other arrangement?

It is the result of an informal arrangement with EPA Region 9.

Permittee Comments
YX NI 18. Do you work with the permittees prior to public notice?

YX NO 19. Do permittees provide comments/corrections on the permit during
the public comment period? Any trends in the type of comments?
How do these types of comments or other permittee requests, such
as changes to underlying NSR permits, affect your ability to issue
a timely permit?

Rarely during the public comment period, and it likely would be
for administrative changes. The permittees have the opportunity
to review and comment on the draft permit and technical support
document prior to the public comment period.

Public Hearings

20. What criteria does the Department use to decide whether to grant
a request for a public hearing on a proposed title VV permit? Are
the criteria described in writing (e.g.., in the public notice)?

There is no specific criteria. We have granted all requests for
public hearings.

11



YO NK

a. Do you ever plan the public hearing yourself, in
anticipation of public interest?

Availability of Public Information

YX NOI

YX NO

YO NK

YO NK

YO NK

YO NKX

21. Do you charge the public for copies of permit-related documents?

If yes, what is the cost per page?
$0.25 per page.

a. Are there exceptions to this cost (e.g., the draft permit
requested during the public comment period, or for non-
profit organizations)?

If copies are available at a public hearing they may be
distributed at no cost.

b. Do your title V permit fees cover this cost? If not, why not?

Records requests are covered in the Records accounting
string.

22. What is your process for the public to obtain permit-related

23.

24,

information (such as permit applications, draft permits, deviation
reports, 6-month monitoring reports, compliance certifications,
statement of basis) especially during the public comment period?

Records are available through a public records request; call,
email, in person, or by submitting the online records request form.

a. Are any of the documents available locally (e.g., public
libraries, field offices) during the public comment period?
Please explain.

How long does it take to respond to requests for information for
permits in the public comment period?

Two business days or fewer. There may be an exception if the
request is voluminous or requires research, but that has not
happened for a public notice-related request.

Have you ever extended your public comment period as a result of
requests for permit-related documents?

b. Do information requests, either during or outside of the
public comment period, affect your ability to issue timely
permits?

12
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YO NKX

YX NO

YO NKX

YX NOI

25.

26.

27.

28.

29.

30.

What title V permit-related documents does the Department post
on its website (e.g., proposed and final permits, statements of
basis, public notice, public comments, responses to comments)?

The public notice, application(s), the proposed final permit, and
the Technical Support Document.

a. How often is the website updated? Is there information on
how the public can be involved?

The website is updated weekly. Yes, there is information on
how the public can be involved.

b. Do you provide public commenters with final Title V
permit documents?

Yes, if they are requested.

Have other ideas for improved public notification, process, and/or
access to information been considered? If yes, please describe.

Public notices and information about notices and hearings has
been given a more prominent web presence. A link to current
notices is on the front page of the Air Quality website. At some
point, the records division is planning to provide a link to an
outward-facing records/file review search portal.

Do you have a process for notifying the public as to when the 60-
day citizen petition period starts? If yes, please describe.

Do you have any resources available to the public on public
participation (booklets, pamphlets, webpages)?

Do you provide training to citizens on public participation or on
title V?

Do you have staff dedicated to public participation, relations, or
liaison?

Yes, but not fulltime.
a. Where are they in the organization?

Travel Reduction and QOutreach Division, Records
Program.

b. What is their primary function?

One FTE (Full Time Employee) spends % their time
preparing and posting public notices, and preparing,
organizing, and facilitating public hearings. The other % is
records-related functions.

13



Affected State Review and Review by Indian Tribes

31. How do you notify tribes of draft permits?
In the same manner as described in question 3.a. of this section.

32. Has the Department ever received comments on proposed permits
from Tribes?

Yes.

33. Do you have any suggestions to improve your notification process?
No.

Any additional comments on public notification?

No.

14



E. Permitlssuance / Revision / Renewal

Permit Revisions

1. Did you follow your regulations on how to process permit
modifications based on a list or description of what changes can

qualify for:
YX N[O a. Administrative amendment?
YX NI b. 8502(b)(10) changes?
YX NI c. Significant and/or minor permit modification?
YX NOI d. Group processing of minor modifications?

2. Approximately how many title V permit revisions have you
processed for the last five years?

From EMS report of 7/1/13 to 9/30/18: New = 2; Renewal = 29;
Significant = 11; Minor = 23 (Total = 65)

a. What percentage of the permit revisions were processed as:
I. Significant 11/65 = 17%
ii. Minor 23/65 = 37%
iii. Administrative This value is not tracked.
iv. Off-permit None
v. 502(b)(10) Approximately 10

3. For the last five years, how many days, on average, does it take to
process (from application receipt to final permit revision):

a. asignificant permit revision? 177 days
b. a minor revision? 82 days
4. How common has it been for the Department to take longer than
18 months to issue a significant revision, 90 days for minor permit

revisions, and 60 days for administrative amendments? Please
explain.

15



YO NK

YX NO

YX NOI

YX NOI

It is not common. Our timeliness is above 90% for all permit
actions. Any delays are usually attributable to the source (e.g., not
submitting requested information in a timely manner, timely
review/comments of draft permit/TSD, or noncompliance issues).

What have you done to streamline the issuance of revisions?

Permit engineers are instructed not to make any unnecessary
changes to the permit. This reduces internal/external review time
and sources can continue to use their compliance certification
documents/templates with only potential minor changes. Drafts
are sent to the source for review and comment prior to public
notice, minimizing the need for changes after public notice period
begins.

What process do you use to track permit revision applications
moving through your system?

Current software system is EMS. We will transition to IMPACT
software, estimated by end of 2019.

Have you developed guidance to assist permit writers and sources
in evaluating whether a proposed revision qualifies as an
administrative amendment, off-permit change, significant or
minor revision, or requires that the permit be reopened? If so,
provide a copy.

Quialifications are listed in County Rule 210 for each type of
revision. Permit engineers will assist the source, if requested.

Do you require that source applications for minor and significant
permit modifications include the source's proposed changes to the
permit?

a. For minor modifications, do you require sources to explain
their change and how it affects their applicable
requirements?

Do you require applications for minor permit modifications to
contain a certification by a responsible official that the proposed
modification meets the criteria for use of minor permit
modification procedures and a request that such procedures be
used?

10. When public noticing proposed permit revisions, how do you

identify which portions of the permit are being revised? (e.g.,
narrative description of change, highlighting, different fonts).

The TSD will include a discussion of any changes to permit
conditions.
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11. When public noticing proposed permit revisions, how do you
clarify that only the proposed permit revisions are open to
comment?

Public notices include the following information: Grounds for
comment are limited to whether the proposed permit meets the
criteria for issuance as prescribed in ARS 849-426, 849-480, or
849-481.

Permit Renewal Or Reopening

YO NKX 12. Do you have a different application form for a permit renewal
compared to that for an initial permit application?

a. If yes, what are the differences?

YX NO 13. Has issuance of renewal permits been “easier” than the original
permits? Please explain.

Renewals typically do not include any significant changes to the
permit. Knowledge of TV permits has advanced substantially
since most of the permits were issued in the 1990s.

YL NKX 14. How are you implementing the permit renewal process (ie.,
guidance, checklist to provide to permit applicants)?

All permit actions use the same application. The application has a
check box that indicates it is a renewal.

15. What % of renewal applications have you found to be timely and
complete for the last five years?

100%

16. How many complete applications for renewals do you presently
have in-house ready to process?

No renewals presently in-house.

YX NO 17. Have you been able to or plan to process these renewals within the
part 70 timeframe of 18 months? If not, what can EPA do to help?

Yes, that is our goal.

YL NKX 18. Have you ever determined that an issued permit must be revised
or revoked to assure compliance with the applicable
requirements?
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1. Deviation reporting:

a.

Which deviations do you require be reported prior to the
semi-annual monitoring report? Describe.

Permittees are required to report emissions in excess of
permit requirements within 24 hours of knowledge of the
deviation or failure to meet specific permit conditions.

Do you require that some deviations be reported by
telephone?

Permittee may use email, telephone or facsimile.

If yes, do you require a followup written report? If yes,
within what timeframe?

A detailed written deviation report must be submitted
within 72 hours of the notification.

Do you require that all deviation reports be certified by a
responsible official? (If no, describe which deviation
reports are not certified).

i. Do you require all certifications at the time of submittal?

ii. If not, do you allow the responsible official to “back
certify” deviation reports? If you allow the responsible
official to “back certify” deviation reports, what
timeframe do you allow for the followup certifications
(e.g., within 30 days; at the time of the semi-annual
deviation reporting)?

2. How does your program define deviation?

a.

b.

Do you require only violations of permit terms to be
reported as deviations?

Which of the following do you require to be reported as a
deviation (Check all that apply):

I. excess emissions excused due to emergencies (pursuant
to 70.6(g))

ii. excess emissions excused due to SIP provisions (cite the
specific state rule)
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iii. excess emissions allowed under NSPS or MACT SSM
provisions?

iv. excursions from specified parameter ranges where such
excursions are not a monitoring violation (as defined in
CAM)

v. excursions from specified parameter ranges where such
excursions are credible evidence of an emission
violation

vi. failure to collect data/conduct monitoring where such
failure is “excused”:

A. during scheduled routine maintenance or
calibration checks

B. where less than 100% data collection is allowed by
the permit

C. due to an emergency
vii. Other? Describe.
Do your deviation reports include:
a. the probable cause of the deviation?
b. any corrective actions taken?
c. the magnitude and duration of the deviation?

Do you define “prompt” reporting of deviations as more frequent
than semi-annual?

Do you require a written report for deviations?

Do you require that a responsible official certify all deviation
reports?

. What is your procedure for reviewing and following up on:

a. deviation reports?
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Review of a deviation is based on magnitude of deviation of
the specific permit condition requirements. A deviation is
also reviewed considering whether the incident occurred as
a result of an operator’s error or act of nature.

b. semi-annual monitoring reports?

Reports are assigned to Compliance Inspector Il and
reviewed by that individual. If additional information is
needed, that is requested from the permittee. Once all
information has been received and accepted, the permittee
is notified that the review is complete.

c. annual compliance certifications?
Certifications are assigned to Compliance Inspector Il and
reviewed by that individual. If additional information is
needed, that is requested from the permittee. Once all

information has been received and accepted, the permittee
is notified that the review is complete.

8. What percentage of the following reports do you review?

a. deviation reports

100%

b. semi-annual monitoring reports
100%

c. annual compliance certification
100%

9. Compliance certifications

YO NKX a. Have you developed a compliance certification form? If no,
go to question 10.

YOI NO I. Is the certification form consistent with your rules?
ii. Is compliance based on whether compliance is
continuous or intermittent or whether the compliance

monitoring method is continuous or intermittent?

YO NO iii. Do you require sources to use the form? If not, what
percentage does?

YO NI iv. Does the form account for the use of credible evidence?
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v. Does the form require the source to specify the
monitoring method used to determine compliance
where there are options for monitoring, including which
method was used where more than one method exists?

10. Excess emissions provisions:

a.

Does your program include an emergency defense
provision as provided in 70.6(g)? If yes, does it:

i. Provide relief from penalties?
ii. Provide injunctive relief?
iii. Excuse noncompliance?

Does your program include a SIP excess emissions
provision? If no, go to 10.c. If yes does it:

i. Provide relief from penalties?
ii. Provide injunctive relief?
iii. Excuse noncompliance?

Do you require the source to obtain a written concurrence
from the Department before the source can qualify for:

i. the emergency defense provision?
ii. the SIP excess emissions provision?

iii. NSPS/NESHAP SSM excess emissions provisions?

11. Is your compliance certification rule based on:

a.

b.

the ‘97 revisions to part 70 - i.e., is the compliance
certification rule based on whether the compliance
monitoring method is continuous or intermittent; or:

the ‘92 part 70 rule - i.e., is the compliance certification rule
based on whether compliance was continuous or
intermittent?

12. Any additional comments on compliance? No.
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G. Resources & Internal Management Support
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1.

Are there any competing resource priorities for your “title VV” staff
in issuing title V permits?

a. If so, what are they?

Are there any initiatives instituted by your management that
recognize/reward your permit staff for getting past barriers in
implementing the title V program that you would care to share?

Recent County-wide program allows management to award paid
time off to recognize/reward staff.

How is management kept up to date on permit issuance?

A weekly report of permit issuance is provided to management
and the Director/Control Officer reviews and signs all Title V
permits. Title V activity is reviewed in bi-weekly meetings between
the Manager and Director.

Do you meet on a regular basis to address issues and problems
related to permit writing?

Do you charge title V fees based on emission rates?

a. If not, what is the basis for your fees?

d. What is your title V fee?
See attached fee schedule.

c. Do you have sources that refuse to pay their title V fee?
How do you approach these situations?

No.
How do you track title V expenses?

Title V expenses are tracked per transaction via a funding string
and function code specific to the Title V program within the
County-wide financial systems.

How do you track title V fee revenue?
In the same manner that expenses are tracked.

How many title VV permit writers does the agency have on staff
(number of FTE’s, both budgeted and actual)?

For the County Fiscal Year 2019, beginning July 1, 2018, there
were 4.1 permit writer FTE’s budgeted. Currently there are 2.6
permit writer FTE’s filled.
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YO NKX 9. Do the permit writers work full time on title V?

a. If not, describe their main activities and percentage of time
on title V permits.

Title V permit engineers also process NTV permits when
Title V work is not available or waiting for input from
source or during public notice periods. Percentage of time
varies depending on the Title V workload.

b. How do you track the time allocated to Title V activities
versus other non-title V activities?

Permit engineers track hours spent on each permitting
activity on their payroll sheets.

YO NKX 10. Are you currently fully staffed?

11. What is the ratio of permits to Title V permit writers?
30 Title V permits and 3 Title V permit writers.
12. Describe staff turnover.
Turnover, historically, has been fairly low.
a. How does this impact permit issuance?

It may slow permit issuance, but has not had an impact on
rule required timeliness.

b. How does the permitting authority minimize turnover?

In addition to benefits package the County is able to offer,
a market study a few years ago resulted in adjusting salary
ranges for engineers, and senior engineer positions were
created.

YX NI 13. Do you have a career ladder for permit writers?

a. If so, please describe.

Engineer Associate = Engineer 2 Senior
Engineer->Engineering Supervisor - Engineering
Manager (Permit Division Manager)

YX NI 14. Do you have the flexibility to offer competitive salaries?

Some flexibility. We are able to hire up to the midpoint of the
salary range for experienced engineers.

YX NI 15. Can you hire experienced people with commensurate salaries?

Possible, as stated above, we are able to hire up to the midpoint of
the salary range for experienced engineers.
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16.

17.

18.

19.

20.

Describe the type of training given to your new and existing
permit writers.

Engineer Associates are assigned an Engineer mentor. Other
training is routinely available through ADEQ, CARB, WESTAR,
related conferences and environmental consultants.

Does your training cover:

a. how to develop periodic and/or sufficiency monitoring in
permits?

b. how to ensure that permit terms and conditions are
enforceable as a practical matter?

c. how to write a Statement of Basis?

Is there anything that EPA can do to assist/improve your training?
Please describe.

Permit/statement of basis development training. Provide
constructive feedback from EPA 45-day review of draft
documents.

How has the Department organized itself to address title V permit
issuance?

Title V permit writers report to Title V supervisor. Title V
Supervisor reviews draft documents and provides drafts to
Engineering Manager to forward to the Director/Control Officer
for review prior to signature for issuance.

Overall, what is the biggest internal roadblock to permit issuance
from the perspective of Resources and Internal Management
Support?

There are no significant internal roadblocks.

Environmental Justice Resources

YX NOI

YX NOI

YX NO

21.

Do you have Environmental Justice (EJ) legislation, policy or
general guidance which helps to direct permitting efforts?

If so, may EPA obtain copies of appropriate documentation?
See attached MCAQD Title VI plan & policy.

22. Do you have an in-house EJ office or coordinator, charged with

oversight of EJ related activities?

23. Have you provided EJ training / guidance to your permit writers?
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YX NI 24. Do the permit writers have access to demographic information
necessary for EJ assessments? (e.g., socio-economic status,
minority populations, etc.)

YX NI 25. When reviewing an initial or renewal application, is any screening
for potential EJ issues performed? If so, please describe the
process and/or attach guidance.

In the last 5 years, screening has only been performed for
significant modifications triggering PSD.
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H. Title V Benefits

1. Compared to the period before you began implementing the title V
program, does the title V staff generally have a better
understanding of:

YX NI a. NSPS requirements?

YX NOI b. The stationary source requirements in the SIP?

YX NI c. The minor NSR program?

YX NO d. The major NSR/PSD program?

YX NOI e. How to design monitoring terms to assure compliance?
YX NI f. How to write enforceable permit terms?

2. Compared to the period before you began implementing the title V
program, do you have better/more complete information about:

YX NOI a. Your source universe including additional sources
previously unknown to you?

YX NOI b. Your source operations (e.g., better technical
understanding of source operations; more complete
information about emission units and/or control devices;

etc.)?
YX NOI c. Your stationary source emissions inventory?
YX NOI d. Applicability and more enforceable (clearer) permits?

3. Inissuing the title V permits:

YX NI a. Have you noted inconsistencies in how sources had
previously been regulated (e.g., different emission limits or
frequency of testing for similar units)? If yes, describe.

Power plant permits for example, will have different
startup/shutdown emission limits, and different ammonia
slip test frequencies for similar units.

YX NOI b. Have you taken (or are you taking) steps to assure better
regulatory consistency within source categories and/or
between sources? If yes, describe.
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When inconsistencies surface, permits in the same source
category are evaluated for potential changes for consistency
where appropriate. However, a majority of existing permits
were issued prior to current staff and are left alone unless
the source can demonstrate that an error had been made.

4. Based on your experience, estimate the frequency with which
potential compliance problems were identified through the permit
issuance process:

Never Occasionally Frequently Often

a. prior to submitting an applicationQ X Q Q
b. prior to issuing a draft permit Q X Q Q
c. after issuing a final permit X Q Q Q

5. Based on your experience with sources addressing compliance
problems identified through the title VV permitting process,
estimate the general rate of compliance with the following
requirements prior to implementing title V:

Never Occasionally Frequently Often
a. NSPS requirements (including failure to

identify an NSPS as applicable) Q Q X Q
b. SIP requirements Q Q X Q

c. Minor NSR requirements (including the
requirement to obtain a permit)Qd Q X Q

d. Major NSR/PSD requirements (including the
requirement to obtain a permit)Qd Q X Q

6. What changes in compliance behavior on the part of sources have
you seen in response to title V? (Check all that apply.)

YX NI a. increased use of self-audits?
YX NO b. increased use of environmental management systems?
YX NOI c. increased staff devoted to environmental management?
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increased resources devoted to environmental control
systems (e.g., maintenance of control equipment;
installation of improved control devices; etc.)?
increased resources devoted to compliance monitoring?

better awareness of compliance obligations?

other? Describe.

Increased communication with permittees.

Have you noted a reduction in emissions due to the title V
program?

a.

b.

Did that lead to a change in the total fees collected either
due to sources getting out of title VV or improving their
compliance?

Did that lead to a change in the fee rate (dollars/ton rate)?

Has title V resulted in improved implementation of your air
program in any of the following areas due to title V:

a.

b.

netting actions

emission inventories

past records management (e.g., lost permits)
enforceability of PTE limits (e.g., consistent with guidance
on enforceability of PTE limits such as the June 13, 1989

guidance)

identifying source categories or types of emission units with
pervasive or persistent compliance problems; etc.

clarity and enforceability of NSR permit terms

better documentation of the basis for applicable
requirements (e.g., emission limit in NSR permit taken to
avoid PSD; throughput limit taken to stay under MACT
threshold)

. emissions trading programs
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9.

emission caps

other (describe)

Title V has resulted in direct/indirect improved
implementation of MCAQD’s air program in all areas:
Permitting, Compliance and Enforcement,
Records/Outreach, Planning and Monitoring.

If yes to any of the above, would you care to share how this
improvement came about? (e.g., increased training; outreach;
targeted enforcement)?

Increased internal/external training has resulted in higher quality
permits that are issued in a timely manner. Increased outreach
effort have resulted in improved compliance with air permits and
the rules. MCAQD is happy to discuss further during the site visit.

10. Has title V changed the way you conduct business?

a. Are there aspects of the title V program that you have

extended to other program areas (e.g., require certification
of accuracy and completeness for pre-construction permit
applications and reports; increased records retention;
inspection entry requirement language in NSR permits). If
yes, describe.

A significant volume of our permitting program is
comprised of minor sources (e.g., non-Title V). Many of the
requirements and processing steps are carried over into the
NTV area and bolsters both types of permits concurrently.

Have you made changes in how NSR permits are written
and documented as a result of lessons learned in title V
(e.g., permit terms more clearly written; use of a statement
of basis to document decision making)? If yes, describe.

The PSD elements have required more detailed TSDs
(especially when making a trip to the Environmental
Appeals Board) to support the permit conditions and
language.

Do you work more closely with the sources? If yes,
describe.

One of our strengths is working cooperatively with the
sources to develop their permits. This working relationship
also impacts such ancillary projects as process
improvement and rule revisions.
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d.

Do you devote more resources to public involvement? If
yes, describe.

The outreach group has been expanded immensely and is
multi-faceted. In rulemaking, the Enhance Regulatory
Outreach Program has been implemented to provide more
opportunities for public input and greater transparency in
the process. There has been increased information to the
public and sources in the form of flyers and brochures
aimed at small businesses.

Do you use information from title V to target inspections
and/or enforcement?

Other ways? If yes, please describe.

As previously mentioned, the permitting checklist and
other permitting templates are utilized to develop both
Title V and NTV permits. Other areas, such as compliance
inspections, file review, performance testing, and
enforcement are all approached in the same manner.

11. Has the title V fee money been helpful in running the program?
Have you been able to provide:

a.

b.

better training?

more resources for your staff such as CFRs and
computers?

better funding for travel to sources?

stable funding despite fluctuations in funding for other
state programs?

incentives to hire and retain good staff?

are there other benefits of the fee program? Describe.

Ability to have staff engineers that focus on performance
testing requirements (review test protocols, observe testing,
and audit test reports).

12. Have you received positive feedback from citizens?

13. Has industry expressed a benefit of title V? If so, describe.
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YO NKX 14. Do you perceive other benefits as a result of the title V program?
If so, describe.

YL NKX 15. Other comments on benefits of title V?
Good Practices not addressed elsewhere in this questionnaire

Are any practices employed that improve the quality of the permits or other
aspects of the title V program that are not addressed elsewhere in this
guestionnaire?

No.

EPA assistance not addressed elsewhere in this questionnaire

Is there anything else EPA can do to help your title V program?
No.
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Appendix C. U.S. EPA Statement of Basis Guidance



Table of SOB guidance

EPA’s April 30, 2014

EPA’s August 1,
; s s " Memorandum:
Region 9’s Febuary 19, |NOD to Texas’ part 70 . Los Medanos |Bay Area Refinery 2005 letter Petition No. V-2005- ] .
Region 5 letter to state of . . . Implementation Guidance on
Elements 1999 letter to SLOC Program (January 7, Ohio (December 20, 2001) Petition Order Petition Orders regarding Exxon |1 (February 1, 2006) ACC R " 4 SOB
. eporting an
APCD 2002) ’ (May 24, 2004) | (March 15, 2005) Mobil proposed (Onyx Order) ] P & ]
ermit Requiremetns for Title V
P Operating Permits
Additions of permitted
New Equipment equipment which were not N
included in the application
Identification of any applicable
Insignificant requirements for insignificant
o ege activities or State-registered
Activities and ) vV
) portable equipment that have
portable equipment | ot previously been identified at
the Title V facility
Multiple applicable
Streamlining requirements streamlining Streamlining requirements Streamlining analysis v
demonstrations
. . — The basis for applying the Discussion of permit | Basis for permit shield
Permit Shields Permit shields rappiyIng \ norp bet \
permit shield shields decisions
Alternative
o . . A discussion of any
perating Scenarios . : . : o
. Alternative operating scenarios | operational flexibility that v v
and Operational will be utilized at the facility.
Flexibility
Must discuss need for
. comp han.ce schedule Must discuss need for
Compliance , for multiple NOVs, :
Compliance Schedules articularly an compliance schedule for
Schedules P yany any outstanding NOVs
unresolved/outstanding
NOVs
CAM CAM requirements ~
Plant wide allowable emission
PALs limits (PAL) or other voluntary v
limits
Explanation of any conditions A be.151s for the .
Any district permits to operate from previously issued permits exclusion of certain
Previous Permits v AISTIEL b pera” P o P NSR and PSD N
or authority to construct permits that are not being transferred to .\ . .
the title V permit conditions contained in
P underlying ATC permits
1) recordkeeping and
period monitoring that The SOB must include a
is required under 40 basis for its periodic
CFR 70.6(a)(3)(1)(B) or monitoring decisions.
Periodic monitoring decisions, district regulation
where the decisions deviate Any emissions factors, N
from already agreed upon levels The SOB must include | exhaust characteristics, or
(eg. Monitoring decisions agreed a basis for its periodic other assumptions or
upon by the district and EPA o o monitoring decisions | inputs used to justify no
. 3. T ) . . A description of the monitoring L S
Periodic Monitoring either through: the Title V The rationale for the . .. (adequacy of chosen periodic monitoring is
. Lo . and operational restrictions L .
Decisions periodic monitoring workgroup; | monitoring method selected requirements monitoring or required, should be
or another Title V permit for a d justification for not included in SOB
similar source). These decisions 2) Ensure that the requiring periodic
could be part of the permit rationale for the monitoring)
package or reside in a publicly selected monitoring
available document. method or lack of
monitoring is clearly
explained and
documented in the
permit record.
Facility Description A description of the facility v v
1) Applicabilit . .
) PP 1c§b1 1y SOB must discuss the | SOB must discuss the
determinations for L . L .
Applicability source specific Applicability of various| Applicability of various
Det inati d Any federal regulatory Aoplicability and exemptions  lapplicable rep Lirements NSPS, NESHAP and NSPS, NESHAP and N
etermina l.Ons an applicability determinations pp Y p pp d local SIP requirements | local SIP requirements
Exemptions 2) Origin or factual and include the basis | and include the basis for
basis for each permit for all exemptions all exemptions
condition or exemption
Generally the SOB
should provide “a
. . . record of the
General Certain factual information as o
. necessa applicability and v v v
Requirements Y technical issues

surrounding the
issuance of the permit.”




O‘\\‘ED ST4,.€&‘ .

i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION IX

75 Hawthorne Street

San Francisco, CA 84105-3901

Yagenct

]

$

QO
Q
AL pnoﬁ_c‘

Fébruary 19, 1999

Mr. David Dixon
Chairperson, Title V Subcommittee
San Luis Obispo County

Air Pollution Control District
3433 Roberto Court
San Luis Obispo, CA 93401

Dear Mr. Dixon:

I am writing to provide a final version of our response to your July 2, 1998 letter in which
you expressed concern about Region IX’s understanding of the Subcommittee’s tentative
resolution to the 45-day EPA review period issue. I have also included a summary of the
Subcommittee’s agreement on two title V implementation issues originally raised by some
Subcommittee members at our meeting on August 18, 1998. Our response reflects many
comments and suggestions we have received during the past several months from members of the
Title V Subcommittee and EPA’s Office of General Counsel. In particular, previous drafts of
this letter and the enclosure have been discussed at Subcommittee meetings on October 1, 1998,
November 5, 1998, January 14, 1999, and February 17, 1999. Today’s final version incorporates
suggested changes as discussed at these meetings and is separated into two parts: Part I is
"guidance" on what constitutes a complete Title V permit submittal; and Part II is a five-point
process on how to better coordinate information exchange during and after the 45-day EPA

review period.

We will address the letter to David Howekamp from Peter Venturini dated August 7,
1998 regarding permits issued pursuant to NSR rules that will not be SIP approved in the near
future. This issue was also discussed at the August 18 Title V Subcommittee meeting.



I appreciate your raising the issues regarding the 45-day EPA review clock to my
attention. Your efforts, along with the efforts of other Title V Subcommittee members, have
been invaluable towards resolving this and other Title V implementation issues addressed in this
letter. The information in the enclosure will clarify Title V permitting expectations between
Region IX and the California Districts and will improve coordination of Title V permit
information. It is important to implement this immediately, where necessary, so the benefits of
this important program can be fully realized as soon as possible in the state of California as well
as other states across the country.

If you have any questions please do not hesitate to call me at (415) 744-1254.

Sincerely,

Matt Haber
Chief, Permits Office

Enclosure

cc: California Title V Contacts
California Air Pollution Control Officers
Ray Menebroker, CARB
Peter Venturini, CARB



Enclosure

Neither the guidance in Part I nor the process in Part II replace or alter any requirements
contained in Title V of the Clean Air Act or 40 CFR Part 70.

PART L Guidance on Information Necessary to Begin 45-day EPA Review

A complete submittal to EPA for a proposed permit consists of the application (if one has not
already been sent to EPA), the proposed permit, and a statement of basis. If applicable to the
Title V facility (and not already included in the application or proposed permit) the statement of
basis should include the following:

. additions of permitted equipment which were not included in the application;

. identification of any applicable requirements for insignificant activities or State-registered portable
equipment that have not previously been identified at the Title V facility,

. outdated SIP requirement streamlining demonstrations,

. multiple applicable requirements streamlining demonstrations,

. permit shields,

. alternative operating scenarios,

. compliance schedules,

. CAM requirements,

. plant wide allowable emission limits (PAL) or other voluntary limits,

. any district permits to operate or authority to construct permits;

. periodic monitoring decisions, where the decisions deviate from already agreed-upon levels (e.g.,

monitoring decisions agreed upon by the district and EPA either through: the Title V periodic monitoring
workgroup; or another Title V permit for a similar source). These decisions could be part of the permit
package or could reside in a publicly available document.



Part II - Title V Process

The following five-point process serves to clarify expectations for reviewing Title V permits and
coordinating information on Title V permits between EPA Region IX ("EPA") and Air Pollution
Districts in California ("District"). Districts electing to follow this process can expect the
following. Districts may, at their discretion, make separate arrangements with Region IX to
implement their specific Title V permit reviews differently.

Point 1: The 45-day clock will start one day after EPA receives all necessary informationto
adequately review the title V permit to allow for internal distribution of the documents. Districts
may use return receipt mail, courier services, Lotus Notes, or any other means they wish to
transmit a package and obtain third party assurance that EPA received it. If a District would like
written notice from EPA of when EPA received the proposed title V permit, the District should
notify EPA of this desire in writing. After receiving the request, Region IX will provide written
response acknowledging receipt of permits as follows:

(Date)
Dear (APCO):
We have received your proposed Title V permit for_ (Source Name) on __( Date)

If, after 45-days from the date indicated above, you or anyone in your office has not heard from
us regarding this permit, you may assume our 45-day review period is over.

Sincerely,

Matt Haber
Chief, Permits Office

Point 2: After EPA receives the proposed permit, the permit application, and all necessary
supporting information, the 45-day clock may not be stopped or paused by either a District or
EPA, except when EPA approves or objects to the issuance of a permit.

Point 3: The Districts recognize that EPA may need additional information to complete its title V
permit review. If a specific question arises, the District involved will respond as best it can by
providing additional background information, access to background records, or a copy of the
specific document. '

The EPA will act expeditiously to identify, request and review additional information and the
districts will act expeditiously to provide additional information. If EPA determines there is a



basis for objection, including the absence of information necessary to review adequately the
proposed permit, EPA may object to the issuance of the permit. If EPA determines that it needs
more information to reach a decision, it may allow the permit to issue and reopen the permit after
the information has been received and reviewed.

Point 4: When EPA objects to a permit, the Subcommittee requested that the objection letter
identify why we objected to a permit, the legal basis for the objection, and a proposal suggesting
how to correct the permit to resolve the objection.

It has always been our intent to meet this request. In the future, when commenting on, or
objecting to Title V permits, our letters will identify recommended improvements to correct the
permit. For objection letters, EPA will identify why we objected to a permit, the legal basis for
the objection, and details about how to correct the permit to resolve the objection. Part 70 states
that "Any EPA objection...shall include a statement of the Administrator’s reasons for objection
and a description of the terms and conditions that the permit must include to respond to the
objections."

Point 5: When EPA objects to a permit, and a District has provided information with the intent to
correct the objection issues, the Subcommittee members requested a letter from EPA at the end
of the 90-day period stating whether the information provided by the District has satisfied the
objection.

While we agree with the Districts’ desire for clear, written communication from EPA, a written
response will not always be possible by the 90th day because the regulations allow a District 90
days to provide information. To allow EPA ample time to evaluate submitted information to
determine whether the objection issues have been satisfied, we propose establishing a clear
protocol. The following protocol was agreed to by members of the Subcommittee:

1. within 60 days of an EPA objection, the District should revise and submit a
proposed permit in response to the objection;

2. within 30 days after receipt of revised permit, EPA should evaluate information
and provide written response to the District stating whether the information
provided by the District has satisfied the objection.



December 20, 2001

(AR-18J)

Robert F. Hodanbosi, Chief

Division of Air Pollution Control
Ohio Environmental Protection Agency
122 South Front Street

P. O. Box 1049

Columbus, OChio 43266-1049

Dear Mr. Hodanbosi:

I am writing this letter to provide guidelines on the content of an adequate
statement of basis (SB) as we committed to do in our November 21, 2001,
letter. The regulatory basis for a SB is found in 40 C.F.R. § 70.7(a) (5) and
Ohio Administrative Code (OAC) 3745-77-08 (A7) (2) which requires that each draft
permit must be accompanied by “a statement that sets forth the legal and
factual basis for the draft permit conditions.” The May 10, 1991, preamble
also suggests the importance of supplementary materials.

“[United States Envirommental Protection Agency (USEPA)]...can cbject to
the issuance of a permit where the materials submitted by the State
permitting authority to EPA do not provide enough information to allow a
meaningful EPA review of whether the proposed permit is in compliance
with the requirements of the Act.” (56 FR 21750)

The regulatory language is clear in that a SB must include a discussion of
decision-making that went into the development of the Title V permit and to
provide the permitting authority, the public, and the USEPA a record of the
applicability and technical issues surrounding issuance of the permit. The SB
is part of the historical permitting record for the permittee. A SB generally
should include, but not be limited to, a description of the facility to be
permitted, a discussion of any operational flexibility that will be utilized,
the basis for applying a permit shield, any regulatory applicability
determinations, and the rationale for the monitoring methods selected. A SB
should specifically reference all supporting materials relied upon, including
the applicable statutory or regulatory provision.

While not an exhaustive list of what should be in a SB, below are several
important areas where the Chio Environmental Protection Agency’s (OEPA) SB
could be improved to better meet the intent of Part 70.
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Discussion of the Monitoring and Operational Requirements

OEPA’s SB must contain a discussion on the monitoring and operational
restriction provisions that are included for each emission unit. 40 C.F.R.
§70.6(a) and OAC 3745-77-07(A) require that monitoring and operational
requirements and limitations be included in the permit to assure compliance
with all applicable requirements at the time of permit issuance. OEPA’s
selection of the specific monitoring, including parametric monitoring and
recordkeeping, and operational requirements must be explained in the SB. For
example, if the permitted compliance method for a grain-loading standard is
maintaining the baghouse pressure drop within a specific range, the SB must
contain sufficient information to support the conclusion that maintaining the
pressure drop within the permitted range demonstrates compliance with the
grain-loading standard.

The USEPA Administrator’s decision in response to the Fort James Camas Mill
Title V petition further supports this position. The decision is available on
the web at
http://www.epa.gov/region07/programs/artd/air/title5/petitiondb/petitions/fort
_James decisionl999.pdf. The Administrator stated that the rationale for the
selected monitoring method must be clear and documented in the permit record.

Discussion of Applicability and Exemptions

The SB should include a discussion of any complex applicability determinations
and address any non-applicability determinations. This discussion could
include a reference to a determination letter that is relevant or pertains to
the source. If no separate determination letter was issued, the SB should
include a detailed analysis of the relevant statutory and regulatory
provisions and why the requirement may or may not be applicable. At a
minimum, the SB should provide sufficient information for the reader to
understand OEPA’s conclusion about the applicability of the source to a
specific rule. Similarly, the SB should discuss the purpose of any limits on
potential to emit that are created in the Title V permit and the basis for
exemptions from requirements, such as exemptions from the opacity standard
granted to emissions units under OAC rule 3745-17-07(7A). If the permit shield
is granted for such an exemption or non-applicability determination, the
permit shield must also provide the determination or summary of the
determination. See CAA Section 504 (f) (2) and 70.6(f) (1) (ii).

Explanation of any conditions from previously issued permits that are not
being transferred to the Title V permit

In the course of developing a Title V permit, OEPA may decide that an
applicable requirement no longer applies to a facility or otherwise not
federally enforceable and, therefore, not necessary in the Title V permit in

for such a determination and reference any supporting materials relied upon in
the determination.
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I will also note that for situations that not addressed in the July 10, 1995,
White Paper, applicable New Source Review requirements can not be dropped from
the Title V permit without first revising the permit to install.

Discussion of Streamlining Requirements
The SB should include a discussion of streamlining determinations. When
applicable requirements overlap or conflict the permitting authority may

1996) . The SB should explain why OEPA concluded that compliance with the
streamlined permit condition assures compliance with all the overlapping
requirements.

Other factual information
The SB should also include factual information that is important for the
public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at
the plant site, if any. In some cases it may be important to
include the rationale for determining that sources are support
facilities.

Attainment status.

Construction and permitting history of the source.

4. Compliance history including inspections, any violations noted, a
listing of consent decrees into which the permittee has entered
and corrective action(s) taken to address noncompliance.

w N

I do understand the burden that the increased attention to the SB will cause
especially during this time when OEPA has been working so hard to complete the
first round of Title V permit issuance. I do hope that you will agree with me
that including the information listed above in OEPA’s SB will only improve the
Title V process. If you would like examples of other permitting authorities’
SB, please contact us. We would be happy to provide you with some. I would
also mention here that this additional information should easily fit in the
format OEPA currently uses for its SB. We look forward to continued
cooperation between our offices on this issue. If you have any questions,
please contact Genevieve Damico, of my staff, at (312) 353-4761.

Sincerely yours,
/s/

Stephen Rothblatt, Chief
Air Programs Branch



BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF )
LOS MEDANOS ENERGY ) PETITION NO.
CENTER ) ORDER RESPONDING TO

) PETITIONERS REQUEST THAT THE
MAIJOR FACILITY REVIEW ) ADMINISTRATOR OBJECT TO
PERMIT No. B1866, ) ISSUANCE OF A STATE OPERATING
Issued by the Bay Area Air ) PERMIT
Quality Management District )

)

ORDER DENYING IN PART AND GRANTING IN PART PETITION FOR OBJECTION
TO PERMIT

On September 6, 2001, the Bay Area Air Quality Management District, (“BAAQMD” or
“District”) issued a Major Facility Review Permit to Los Medanos Energy Center, Pittsburg,
California (“Los Medanos Permit” or “Permit”), pursuant to title V of the Clean Air Act (“CAA”
or “the Act”), 42 U.S.C. §§ 7661-7661f, CAA §§ 501-507. On October 12, 2001, the
Environmental Protection Agency (“EPA”) received a petition from Our Children’s Earth
Foundation (“OCE”) and Californians for Renewable Energy, Inc., (“CARE”) (collectively, the
“Petitioners”) requesting that the EPA Administrator object to the issuance of the Los Medanos
Permit pursuant to Section 505(b)(2) of the Act, the federal implementing regulations found at 40
CFR Part 70.8, and the District’s Regulation 2-6-411.3 (“Petition™).

The Petitioners allege that the Los Medanos Permit (1) improperly includes an emergency
breakdown exemption condition that incorporates a broader definition of “emergency” than
allowed by 40 CFR § 70.6(g); (2) improperly includes a variance relief condition which is not
federally enforceable; (3) fails to include a statement of basis as required by 40 CFR § 70.7(a)(5);
(4) contains pemit conditions that are inadequate under 40 CFR Part 70, namely that certain
provisions are unenforceable; and (5) fails to incorporate certain changes OCE requested during
the public comment period and agreed to by BAAQMD.

EPA has now fully reviewed the Petitioners’ allegations. In considering the allegations,
EPA performed an independent and in-depth review of the Los Medanos Permit; the supporting
documentation for the Los Medanos Permit; information provided by the Petitioners in the
Petition and in a letter dated November 21, 2001; information gathered from the Petitioners in a
November 8, 2001 meeting; and information gathered from the District in meetings held on
October 31, 2001, December 5, 2001, and February 7, 2002. Based on this review, I grant in part
and deny in part the Petitioners’ request that I “object to the issuance of the Title V Operating
Permit for the Los Medanos Energy Center,” and hereby order the District to reopen the Permit



for the reasons described below.

I STATUTORY AND REGULATORY FRAMEWORK

Section 502(d)(1) of the Act calls upon each State to develop and submit to EPA an
operating pemmit program to meet the requirements of title V. In 1995, EPA granted interim
approval to the title V operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995); 40 CFR Part 70, Appendix A. Effective November 30, 2001, EPA granted full
approval to BAAQMD'’s title V operating permit program. 66 Fed. Reg. 63503 (December 7,
2001).

Major stationary sources of air pollution and other sources covered by title V are required
to apply for an operating permit that includes applicable emission limitations and such other
conditions as are necessary to assure compliance with applicable requirements of the Act. See
CAA §§ 502(a) and 504(a). The title V operating permit program does not generally impose new
substantive air quality control requirements (which are referred to as “applicable requirements”),
but does require permits to contain monitoring, recordkeeping, reporting, and other conditions to
assure compliance by sources with existing applicable requirements. 57 Fed. Reg. 32250, 32251
(July 21, 1992). One purpose of the title V program is to enable the source, EPA, permitting
authorities, and the public to better understand the applicable requirements to which the source is
subject and whether the source is meeting those requirements. Thus, the title V operating
permits program is a vehicle for ensuring that existing air quality control requirements are
appropriately applied to facility emission units and that compliance with these requirements is
assured.

Under § 505(a) of the Act and 40 CFR § 70.8(a), permitting authorities are required to
submit all operating permits proposed pursuant to title V to EPA for review. If EPA determines
that a permit is not in compliance with applicable requirements or the requirements of 40 CFR
Part 70, EPA will object to the permit. If EPA does not object to a permit on its own initiative,
section 505(b)(2) of the Act and 40 CFR § 70.8(d) provide that any person may petition the
Administrator, within 60 days of the expiration of EPA’s 45-day review period, to object to the
permit. To justify the exercise of an objection by EPA to a title V permit pursuant to section
505(b)(2), a petitioner must demonstrate that the permit is not in compliance with the
requirements of the Act, including the requirements of Part 70. Part 70 requires that a petition
must be “based only on objections to the permit that were raised with reasonable specificity
during the public comment period. . ., unless the petitioner demonstrates that it was impracticable
to raise such objections within such period, or unless the grounds for such objection arose after
such period.” 40 CFR § 70.8(d). A petition for administrative review does not stay the
effectiveness of the permit or its requirements if the permit was issued after the expiration of
EPA’s 45-day review period and before receipt of the objection. If EPA objects to a permit in
response to a petition and the permit has been issued, the permitting authority or EPA will
modify, terminate, or revoke and reissue such a permit using the procedures in 40 CFR §§
70.7(g)(4) or (5)(i) and (ii) for reopening a permit for cause.



II. BACKGROUND

The Los Medanos Energy Center facility (“Facility”), formerly owned by Enron
Corporation under the name Pittsburg District Energy Facility, is a natural gas-fired power plant
presently owned and operated by Calpine Corporation. The plant, with a nominal electrical
capacity of 555-megawatts (“MW?), is located in Pittsburg, California. The Facility received its
final determination of compliance (“FDOC”)' from the District in June, 1999, and its license to
construct and operate from the California Energy Commission (“CEC”) on August 17, 1999.
The Facility operates two large natural gas combustion turbines with associated heat recovery
steam generators (“HRSG”), and one auxiliary boiler. The Facility obtained a revised authority
to construct (“ATC”)’ permit from the District in March, 2001 to increase heat input ratings of
the two HRSGs and the auxiliary boiler,* and to add a fire pump diesel engine and a natural gas-
fired emergency generator. The Facility began commercial operation in July, 2001. The Facility
emits nitrogen oxide (“NOx”’), carbon monoxide (“CQO”), and particulate matter (“PM”), all of
which are regulated under the District’s federally approved or delegated nonattainment new
source review (“NSR”) and prevention of significant deterioration (“PSD”) programs’ or other
District Clean Air Act programs.

On June 28, 2001, the District completed its evaluation of the title V application for the
Facility and issued the draft title V Permit. Under the District’s rules, this action started a
simultaneous 30-day public comment period and a 45-day EPA review period. On August 1,
2001, Mr. Kenneth Kloc of the Environmental Law and Justice Clinic submitted comments to the

'An FDOC describeshow a proposed facility will comply with applicable federal, state, and BAAQMD
regulations, including control technolo gy and emission offset requirements of New Source Review. Permit
conditions necessary to insure compliance with applicable regulations are also included.

>The FDOC served as an evaluation report for both the CEC’s certificate and the District’s authority to
construct (“ATC”) permit. The initial ATC was issued by the District shortly after the FDOC under District
application #18595.

SATC permits are federally enforceable pre-construction permits that reflect the requirements of the
attainment area prevention of significant deterioration and nonattainment area new source review (“NSR”) programs.
The District’s NSR re quirements are described in Regulation 2, Rule 2. New power plants locating in California
subject to the CEC certification requirements must also comp ly with Regulation 2, Rule 3, titled Power P lants.
Regulation 2-3-405 requires the District to issue an ATC for a subject facility only after the CEC issues its certificate
for the facility.

*The increased heat input allowed the facility to increase its electrical generating capacity from 520 MW to
555 MW.

>The District was implementing the federal PSD program under a delegation agreement with EPA dated
October 28, 1997. The non-attainment N SR pro gram was most recently SIP -approved by EP A on January 26, 1999.
64 Fed. Reg. 3850.



District on the draft Los Medanos Permit on behalf of OCE (“OCE’s Comment Letter”).® The
District responded to OCE’s Comment Letter by a letter dated September 4, 2001, from William
de Boisblanc (“Response to Comments”). EPA Region IX did not object to the proposed permit
during its 45-dayreview period. The Petition to Object to the Permit, filed by OCE and CARE
and dated October 9, 2001, was received by Region IX on October 12, 2001. EPA calculates the
period for the public to petition the Administrator to object to a permit as if'the 30-day public
comment and 45-day EPA review periods run sequentially, accordingly petitioners have 135 days
after the issuance of a draft permit to submit a petition.” Given that the Petition was filed with
EPA on October 12,2001, I find that it was timely filed. I also find that the Petition is
appropriately based on objections that were raised with reasonable specificity during the
comment period or that arose after the public comment period expired.®

III. ISSUES RAISED BY THE PETITIONERS

A. District Breakdown Relief Under Permit Condition I.LH.1

Petitioners’ first allegation challenges the inclusion in the Los Medanos Permit of
Condition I.H.1, a provision which incorporates SIP rules allowing a permitted facility to seek
relief from enforcement by the District in the event of a breakdown. Petition at 3. Petitioners
assert that the definition of “breakdown” at Regulation 1-208 would allow relief in situations
beyond those allowed under the Clean Air Act. Specifically, Petitioners allege that the
“definition of ‘breakdown’ in Regulation 1-208 is much broader than the federal definition of
breakdown, which is provided in 40 CFR Part 70," or more precisely, at 40 CFR § 70.6(g).

Condition I.H.1 incorporates District Regulations 1-208, 1-431, 1-432, and 1-433
(collectively the “Breakdown Relief Regulations™) into the Permit. Regulation 1-208 defines
breakdown, and Regulations 1-431 through 1-433 describe how an applicant is to notify the
District of a breakdown, how the District is to determine whether the circumstances meet the
definition of a breakdown, and what sort of relief to grant the permittee. To start our analysis, it

We note that OCE submitted its comments to the District days after the close of the public comment period
established pursuant to the District’s Regulation 2-6-412 and 40 CFR § 70.7(h)(4). Though we are responding to the
Petition despite this possible procedural flaw, we reserve our right to raise this issue in any future proceeding.

"This 135-day period to petition the Administrator is based on a 30-day District public notice and comment
period, a 45-day EPA review period and the 60-day period for a person to file a petition to object with EPA.

%In its Comment Letter, OCE generally raised concerns with the draft Major Facility Review Permit that are
the basis for the Petition. In regard to whether all issues were raised with ‘reasonable specificity,’l find that claims
one through four ofthe Petition were raised adequately in OCE’s Comment Letter. The fifth claim, that the District
did not live up to its commitment to make changes to the Permit, can be raised in the Petition since the grounds for
the claim arose after the public comment period ended. See 40 CFR § 70.8(d). Finally, CARE’s non-participation in
the District’s notice-and-comment process does not prevent the organization from filing a title V petition because the
regulations allow “any person” to file a petition based on earlier objections raised during the public comment period

regardless o f who had filed those earlier comments. See CAA § 505(b)(2); 40 CFR § 70.8(d)
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is important to understand the impact of granting relief under the Breakdown Relief Regulations.
Neither Condition [.H.1, nor the SIP provisions it incorporates into the Permit, would allow for
an exemption from an applicable requirement for periods of excess emissions. An “exemption
from an applicable requirement” would mean that the permittee would be deemed not to be in
violation of the requirement during the period of excess emissions. Rather, these Breakdown
Relief Regulations allow an applicant to enter into a proceeding in front of the District that could
ultimately lead to the District employing its enforcement discretion not to seek penalties for
violations of an applicable requirement that occurred during breakdown periods.

Significantly, the Breakdown Relief Regulations have been approved by EPA as part of
the District’s federally enforceable SIP. 64 Fed. Reg. 34558 (June 28, 1999) (this is the most
recent approval of the District’s Regulation 1). Part 70 requires all SIP provisions that apply to a
source to be included in title V permits as “applicable requirements.” See In re Pacificorp’s Jim
Bridger and Naughton Electric Utility Steam Generating Plants, Petition No. VIII-00-1, at 23-24
(“Pacificorp”). On this basis alone, the inclusion of the Breakdown Relief Regulations in the
permit is not objectionable.’

Moreover, Petitioners’ allegation that Condition 1.H.1 is inconsistent with 40 CFR §
70.6(g) does not provide a basis for an objection. 40 CFR § 70.6(g) allows a permitting authority
to incorporate into its title V permit program an affirmative defense provision for “emergency”
situations as long as the provision is consistent with the 40 CFR § 70.6(g)(3) elements. Such an
emergency defense then may be incorporated into permits issued pursuant to that program. As
explained above, these regulations provide relief based on the District’s enforcement discretion
and do not provide an affirmative defense to enforcement. Moreover, to the extent the
emergency defense is incorporated into a permit, 40 CFR § 70.6(g)(5) makes clear that the Part
70 affirmative defense type of relief for emergency situations “is in addition to any emergency or
upset provision contained in any applicable requirement.” This language clarifies that the Part 70
regulations do not bar the inclusion of applicable SIP requirements in title V permits, even if
those applicable requirements contain “emergency” or “upset” provisions such as Condition
1.H.1 that may overlap with the emergency defense provision authorized by 40 CFR § 70.6(g).

Also, a review of the Breakdown Relief Regulations themselves demonstrates that they
are not inconsistent with the Clean Air Act, and therefore, not contrary to the Act. A September
28, 1982, EPA policy memorandum from Kathleen Bennet, titled Policy on Excess Emissions
During Startup, Shutdown, Maintenance, and Malfunctions (“1982 Excess Emission Policy™),
explains that “all periods of excess emissions [are] violations of the applicable standard.”
Accordingly, the 1982 Excess Emission Policy provides that EPA will not approve automatic
exemptions in operating permits or SIPs. However, the 1982 Excess Emission Policy also

%This holds true even if the Petitioner could support an allegation that EPA had erroneously incorporated
the provisions into the SIP. See Pacificorp at 23 (“even if the provision were found not to satisfy the Act, EPA could
not properly object to a permit term that is derived from a provision of the federally approved SIP”). However, as
explained below, EPA believes that these provisions were appropriately approved as part of the District’s SIP.
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explains that EPA can approve, as part of a SIP, provisions that codify an “enforcement
discretion approach.” The Agency further refined its position on this topic in a September 20,
1999 policy memorandum from Steven A. Herman and Robert Perciasepe, titled State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and
Shutdown (“1999 Excess Emission Policy”)."” The 1999 Excess Emission Policy explained that
a permitting authority may express its enforcement discretion through appropriate affirmative
defense provisions approved into the SIP as long as the affirmative defense applies only to civil
penalties (and not injunctive relief) and meets certain criteria. As previously explained, the
Breakdown Relief Regulations approved into the District’s SIP provide neither an affirmative
defense to an enforcement action nor an automatic exemption from applicable requirements, but
rather serve as a mechanism for the District to use its enforcement discretion. Therefore, I find
that the provision is not inconsistent with the Act.

Finally, Petitioners allege that the inclusion of Condition I.H.1 “creates unnecessary
confusion and unwarranted potential defense to federal civil enforcement.” Inclusion of
Condition I.H.3 in the Los Medanos Permit clarifies Condition I.H.1 by stating that “[t]he
granting by the District of breakdown relief . . . will not provide relief from federal enforcement.
Contrary to Petitioners’ allegation, we find that addition of this language successfully dispels any
ambiguity as to the impact of the provision, especially as it relates to federal enforceability, and
therefore clears up “confusion” and limits “unwarranted defenses.” For the reasons stated above,
I deny the Petition as it relates to Condition I.LH.1 and the incorporation of the Breakdown Relief
Regulations into the Permit.

2

B. Hearing Board Variance Relief Under Permit Condition [.H.2

The Petitioners’ second allegation challenges the inclusion in the Los Medanos Permit of
Condition [.H.2, which states that a “permit holder may seek relief from enforcement action for a
violation of any of the terms and conditions of this permit by applying to the District’s Hearing
Board for a variance pursuant to Health and Safety Code Section 42350. . . .” Petition at 3.
Petitioners make a number of arguments in support of their claim that the reference to
California’s Variance Law in the Los Medanos Permit serves as a basis for an objection; none of
these allegations, however, serves as an adequate basis for EPA to object to the Permit.

Health and Safety Code (“HSC”) sections 42350 et seq. (“California’s Variance Law”)
allow a permittee to request an air district hearing board to issue a variance to allow the permittee
to operate in violation of an applicable district rule, or State rule or regulation for a limited time.
Section 42352(a) prohibits the issuance of a variance unless the hearing board makes specific

1% On December 5,2001, EPA issued a brief clarification of this policy. Re-Issuance of Clarification — State
Implementation Plans (SIPs); Policy Regarding Excess Emissions During Malfunction, Startup, and Shutdown.
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findings."" Section 42352(a)(2) limits the availability of variances to situations involving non-
compliance with “any rule, regulation, or order of the district.” As part of the variance process,
the hearing board may set a “schedule of increments of progress,” to establish milestones and
final deadlines for achieving compliance. See, e.g., HSC § 42358. EPA has not approved
California’s Variance Law into the SIP or Title V program of any air district. See, e.g., 59 Fed.
Reg. 60939 (Nov. 29, 1994) (proposing to approve BAAQMD’s title V program without
California’s Variance Law); 60 Fed. Reg. 32606 (June 23, 1995) (granting final interim approval
to BAAQMD’s title V program).

Petitioners argue that the “variance relief issued by BAAQMD under state law does not
qualify as emergency breakdown relief authorized by the Title V provisions . . ..” Petition at 4.
As with the Breakdown Relief Regulations, Petitioners’ true concern appears to be that Condition
I.LH.2 and California’s Variance Law are inconsistent with 40 CFR § 70.6(g), which allows for
the incorporation of an affirmative defense provision into a federally approved title V program,
and thus into title V permits. Condition I.H.2 and California’s Variance Law, however, do not
need to be consistent with 40 CFR § 70.6(g) because these provisions merely express an aspect
of the District’s discretionary enforcement authority under State law rather than incorporate a
Part 70 affirmative defense provision into the Permit.”> As described above, the discretionary

" HSC section 423 52(a) provides as follows:

No variance shall be granted unless the hearing board makes all of the following findings:
(1) That the petitioner for a variance is, or will be, inviolation of Section 41701 or of any rule,
regulation, or order of the district.
(2) That, due to conditions beyond the reasonable control of the petitioner, requiring compliance
would resultin either (A) an arbitrary or unreasonable taking of property, or (B) the practical
closing and elimination of a lawful business. In making those findings where the petitioner is a
public agency, the hearing board shall consider whether or notrequiring immediate compliance
would imp ose an unre asonable burden up on an essential public service. For purposes of this
paragraph, "essential public service" means a prison, detention facility, police or firefighting
facility, school, health care facility, landfill gas control or processing facility, sewage treatment
works, or water delivery op eration, if owned and op erated by a public agency.
(3) That the closing or taking would be without a corresponding benefit in reducing air
contaminants.
(4) That the applicant for the variance has given consideration to curtailing operations ofthe
source in lieu of obtaining a variance.
(5) During the period the variance is in effect, that the applicant will reduce excess emissions to the
maximum extent feasible.
(6) During the period the variance is in effect, that the app licant will monitor or otherwise quantify
emission levels from the source, if requested to do so by the district, and report these
emission levels to the district pursuant to a schedule established by the district.

12 . . . . .. . . . .
Government agencies have discretion to not seek penalties or injunctive relief againsta noncomplying

source. California’s Variance Law recognizes this inherent discretion by codifying the process by which a source
may seek relief through the issuance of a variance. The ultimate decision to grant a variance, however, is still wholly
discretionary, as evidenced by the findings the hearing board must make in order to issue a variance. See HSC
section 42352(a)(1)-(6).



nature of California’s Variance Law is evidenced by the findings set forth in HSC §42538(a) that
a hearing board must make before it can issue a variance.”” Inherent within the process of
making these findings is the hearing board’s ability to exercise its discretion to evaluate and
consider the evidence and circumstances underlying the variance application and to reject or
grant, as appropriate, that application. Moreover, the District clearly states in Condition I.H.3.
that the granting by the District of a variance does not “provide relief from federal enforcement,”
which includes enforcement by both EPA and citizens.'"* As Condition I.H.2. refers to a
discretionary authority under state law that does not affect the federal enforceability of any
applicable requirement, I do not find its inclusion in the Los Medanos Permit objectionable.

Petitioners also argue that the “variance program is a creature of state law,” and therefore
should not be included in the Los Medanos Permit. Petitioners’ complaint is obviously without
merit since Part 70 clearly allows for inclusion of state- and local-only requirements in title V
permits as long as they are adequately identified as having only state- or local-only significance.
40 CFR § 70.6(b)(2). For this reason, I find that Petitioners’ allegation does not provide a basis
to object to the Los Medanos Permit.

Petitioners further argue that California’s Variance Law allows a revision to the approved
SIP in violation of the Act. Petitioners misunderstand the provision. The SIP is comprised of the
State or district rules and regulations approved by EPA as meeting CAA requirements. SIP
requirements cannot be modified by an action of the State or District granting a temporary
variance. EPA has long held the view that a variance does not change the underlying SIP
requirements unless and until it is submitted to and approved by EPA for incorporation into the
SIP. For example, since 1976, EPA’s regulations have specifically stated: “In order for a
variance to be considered for approval as a revision to the State implementation plan, the State
must submit it in accordance with the requirements of this section.” 40 CFR §51.104(d); 41 Fed.
Reg. 18510, 18511 (May 5, 1976).

The fact that the California Variance Law does not allow a revision to the approved SIP is
further evidenced by the law itself. By its very temms, California’s Variance Law is limited in
application to “any rule, regulation, or order of the district,” HSC § 42352(a)(2) (emphasis
supplied); therefore, the law clearly does not purport to modify the federally approved SIP. In
addition, California’s view of the law’s effect is consistent with EPA’s. For instance, guidance

13 Because of its discretionary nature, California’s Variance Law does not impose a legal impediment to the
District’s ability to enforce its SIP or title V program. EPA cannot prohibit the District’s use of the variance process
as a means for sources to avoid enforcement of permit conditions by the District unless the misuse of the variance
process results in the District’s failure to adequately implement or enforce its title V program, or its other fed erally
delegated or approved CA A programs. Petitioners have made no such alle gation.

“Other BAAQMD information resources on variances also clearly set forth the legal significance of
variances. For example, the application for a variance on BAAQMD’s website states that EPA “does not recognize
California’s variance process” and that “EPA can independently pursue legal action based on federal law against the

facility continuing to be in violation.”



issued in 1989 by the California Air Resources Board (“CARB”), the State agency responsible
for preparation of California’s SIP, titled Variances and Other Hearing Board Orders as SIP
Revisions or Delayed Compliance Orders Under Federal Law, demonstrates that the State’s
position with respect to the federal enforceability and legal consequences of variances is
consistent with EPA’s. For example, the guidance states:

State law authorizes hearing boards of air pollution control districts to issue
variances from district rules in appropriate instances. These variances insulate
sources from the imposed state law. However, where the rule in question is part
of the State Implementation Plan (SIP) as approved by the U.S. Environmental
Protection Agency (EPA), the variance does not by itself insulate the source from
penalties in actions brought by EPA to enforce the rule as part of the SIP. While
EPA can use enforcement discretion to informally insulate sources from federal
action, formal relief can only come through EPA approval ofthe local variance.

In 1993, the California Attorney General affirmed this position in a formal legal opinion
submitted to EPA as part of the title V program approval process, stating that “any variance
obtained by the source does not effect [sic] or modify permit terms or conditions. . . nor does it
preclude federal enforcement of permanent terms and conditions.” In sum, both the federal and
State governments have long held the view that the issuance of a variance by a district hearing
board does not modify the SIP in any way. For this reason, I find that Petitioners’ allegation does
not provide a basis to object to the Los Medanos Permit.

Finally, Petitioners raise concerns that the issuance of variances could “jeopardize
attainment and maintenance of ambient air quality standards” and that inclusion of the variance
provision in the Pemit is highly confusing to the regulated community and public. As to the first
concern, Petitioners’ allegation is too speculative to provide a basis for an objection to a title V
permit. Moreover, as previously stated, permittees that receive a variance remain subject to all
SIP and federal requirements, as well as federal enforcement for violation of those requirements.
As to Petitioners’ final point, I find that including California’s Varnance Law in title V permits
may actually help clarify the regulatory scheme to the regulated community and the public.
California’s Variance Law can be utilized by permittees seeking relief from District or State rules
regardless of whether the Variance Law is referenced in title V permits; therefore, reference to
the Variance Law with appropriate explanatory language as to its limited impact on federal
enforceability helps clarify the actual nature of the law to the regulated community. In short,
since title V permits are meant to contain all applicable federal, State, and local requirements,
with appropriate clarifying language explaining the function and applicability of each
requirement, the District may incorporate California’s Variance Law into the Los Medanos
Permit and other title V permits. For reasons stated in this Section, I do not find grounds to
object to the Los Medanos Permit on this issue.

C. Statement of Basis




Petitioners’ third claim is that the Los Medanos Permit lacks a statement of basis, as
required by 40 CFR § 70.7(a)(5). Petition at 5. Petitioners assert that without a statement of
basis it is virtually impossible for the public to evaluate the periodic monitoring requirements (or
lack thereof). Id. They specifically identify the District’s failure to include an explanation for its
decision not to require certain monitoring, including the lack of any monitoring for opacity,
filterable particulate, or PM limits. Petition at 6-7, n.2. Additionally, Petitioners contend that
BAAQMD fails to include any SO monitoring for source S-2 (Heat Recovery Steam Generator).
Id.

Section 70.7(a)(5) of EPA’s permit regulations states that “the permitting authority shall
provide a statement that sets forth the legal and factual basis for the draft permit conditions
(including references to the applicable statutory or regulatory provisions).” The statement of
basis is not part of the permit itself. It is a separate document which is to be sent to EPA and to
interested persons upon request.” Id.

A statement of basis ought to contain a brief description of the origin or basis for each
permit condition or exemption. However, it is more than just a short form of the permit. It should
highlight elements that EPA and the public would find important to review. Rather than restating
the permit, it should list anything that deviates from a straight recitation of requirements. The
statement of basis should highlight items such as the permit shield, streamlined conditions, or
any monitoring that is required under 40 C.F.R. 70.6(a)(3)(1)(B) or District Regulation 2-6-503.
Thus, it should include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and EPA a record of the
applicability and technical issues surrounding the issuance of the permit.'® See e.g., In Re Port

BUnlike permits, statements o f basis are not enforceable, do not set limits and do not create obligations.

'EPA has provided guidance on the content of an adequate statement of basis in a letter dated December
20,2001, from Region V to the State of Ohio and in a Notice of Deficiency (“NOD”) issued to the State of T exas.
<http:/www.epa.gov/rgytgrnj/programs/artd/air/title5/tSmemos/sbguide.pdf> (Region V letter to Ohio); 67 Fed.
Reg. 732 (January 7, 2002) (EPA NOD issued to Texas). These documents describe the following five key elements
of a statement ofbasis: (1) a description ofthe facility; (2) adiscussion of any operational flexibility that will be
utilized at the facility; (3) the basis for ap plying the permit shield; (4) any federal regulatory app licability
determinations; and (§) the rationale for the monitoring methods selected. Id. at 735. In addition, the Region V
letter further recommends the inclusion of the following topical discussions in a statement of basis: (1) monitoring
and operational restrictions requirements; (2) applicability and exemptions; (3) explanation of any conditions from
previously issued permits that are not being transferred to the title V permit; (4) streamlining requirements; and (5)
certain other factual information as necessary. In a letter dated February 19, 1999 to Mr. David Dixon, Chair of the
CAPCOA Title V Subcommittee, the EPA Region IX Air Division provided guidance to California permitting
authorities that should be considered when developing a statem ent of basis for purposes of EPA Region IX's review.
This guidance is consistent with the other guidance cited above. Each of the various guidance documents, including
the Texas NOD and the Region V and IX letters, provide generalized rec ommendations for developing an adequate
statement of basis rather than “hard and fast” rules on what to include in any given statement of basis. Taken as a
whole, these recomm endations provide a good road map as to what should be included in a statement o f basis
considering, for example, the technical complexity of the permit, the history of the facility, and any new provisions,
such as periodic monitoring conditions, that the permitting authority has drafted in conjunction with issuing the title
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Hudson Operation Georgia Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003)
(“Georgia Pacific”); In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001,
at pages 24-25 (July 31, 2002) (“Doe Run”). Finally, in responding to a petition filed in regard to
the Fort James Camas Mill title V permit, EPA interpreted 40 CFR § 70.7(a)(5) to require that
the rationale for selected monitoring method be documented in the permit record. See In Re
Fort James Camas Mill, Petition No. X-1999-1, at page 8 (December 22, 2000) (“Ft. James”).

EPA’s regulations state that the permitting authority must provide EPA with a statement
of basis. 40 CFR § 70.7(a)(5). The failure of a permitting authority to meet this procedural
requirement, however, does not necessarily demonstrate that the title V permit is substantively
flawed. In reviewing a petition to object to a title V permit because of an alleged failure of the
permitting authority to meet all procedural requirements in issuing the permit, EPA considers
whether the petitioner has demonstrated that the permitting authority’s failure resulted in, or may
have resulted in, a deficiency in the content of the permit. See CAA § 505(b)(2) (objection
required “if the petitioner demonstrates . . . that the permit is not in compliance with the
requirements of this Act, including the requirements of the applicable [SIP]”); see also, 40 CFR §
70.8(c)(1). Thus, where the record as a whole supports the terms and conditions of the pemit,
flaws in the statement of basis generally will not result in an objection. See e.g., Doe Run at 24-
25. In contrast, where flaws in the statement of basis resulted in, or may have resulted in,
deficiencies in the title V permit, EPA will object to the issuance of the permit. See e.g., Ft.
James at 8; Georgia Pacific at 37-40.

In this case, as discussed below, the permitting authority’s failure to adequately explain
its permitting decisions either in the statement of basis or elsewhere in the permit record is such a
serious flaw that the adequacy of the permit itself is in question. By reopening the permit, the
permitting authority is ensuring compliance with the fundamental title V procedural requirements
of adequate public notice and comment required by sections 502(b)(6) and 503(e) of the Clean
Air Act and 40 CFR § 70.7(h), as well as ensuring that the rationale for the selected monitoring
method, or lack of monitoring, is clearly explained and documented in the permit record. See 40
CFR §§ 70.7(a)(5) and 70.8(c); Ft. James at 8.

For the proposed Los Medanos Permit, the District did not provide EPA with a separate
statement of basis document. In a meeting with EPA representatives held on October 31, 2001,
at the Region 9 offices, the District claimed that it complied with the statement of basis
requirements for the Los Medanos Permit because it incorporated all of the necessary explanatory
information either directly into the Permit or it included such information in other supporting
documentation.'” As such, the District argues, at a minimum, it complied with the substantive
requirements of a statement of basis.

V permit.
7 This meeting along with the others held with the District were for fact-gathering purposes only. In a

November 8, 2001 meeting at the Region 9 offices, the Petitioners were likewise provided the opportunity to present
facts pertaining to the Petition to EPA representatives.
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In responding to the Petition, we reviewed the final Los Medanos Permit and all
supporting documentation, which included the proposed Permit, the FDOC drafted by the
District for purposes of licensing the power plant with the CEC, and the “Permit Evaluation and
Emission Calculations” (“Permit Evaluation) which was developed in March 2001 as part of the
modification to the previously issued ATC permit. Although the District provided some
explanation in this supporting documentation as to the factual and legal basis for certain terms
and conditions of the Permit, this documentation did not sufficiently set forth the basis or
rationale for many other terms and conditions. Generally speaking, the District’s record for the
Permit does not adequately support: (1) the factual basis for certain standard title V conditions;
(2) applicability determinations for source-specific applicable requirements, such as the Acid
Rain requirements and New Source Performance Standards (“NSPS”); (3) exclusion of certain
NSR and PSD conditions contained in underlying ATC permits; (4) recordkeeping decisions and
periodic monitoring decisions under 70.6(a)(3)(i)(B) and District Regulation 2-6-503; and (5)
streamlining analyses, including a discussion of permit shields.

EPA Region 9 identified numerous specific deficiencies falling under each of these broad
categories.'® For example, the District’s permit record does not adequately support the basis for
certain source-specific applicable requirements identified in Section I'V of the Permit, especially
those regarding the applicability or non-applicability of subsections rules that apply to particular
types of units such the as NSPS for combustion turbines or SIP-approved District Regulations.
For instance, in table IV-B and D of the Permit, the District indicates that subsection 303 of
District Regulation 9-3, which sets forth NOx emission limitations, applies to certain emission
units. However, the permit record fails to describe why subsection 601 of the same District
Regulation, an otherwise seemingly applicable provision, is not included in the tables as an
applicable requirement. Subsection 601 establishes how exhaust gases should be sampled and
analyzed to determine NOx concentrations for purposes of compliance with subsection 303.
Similarly, in the same tables, the District lists certain applicable NSPS subsections, such as those
in 40 CFR Part 60 Subparts Da and GG, but does not explain why these subsections apply to
those specific emission units nor why other seemingly applicable subsections of the same NSPS
regulations do not apply to those units."”

The permit record also fails to explain the District’s streamlining decisions of certain

B EPA Region 9 Permits Office described these areas of concern in greater detail in a memorandum dated
March 29, 2002, “Region 9 Review of Statement of Basis for L os Med anos title V P ermit in Resp onse to P etition to
Object.” This memorandum is part of the ad ministrative record for this Order and was reviewed in re sponding to
this Petition.

' The tablesin Section IV pertaining to certain gas turbines located at the Facility cite to 40 CFR
60.332(a)(1) as an applicable requirement. However, these same tables fail to cite to subsections 40 CFR
60.332 (a)(2) through 60.33 2(1) of the same NSP S program even though these provisions also apply to gas turbines.
The District’s failure to provide any sortof discussion or explanation as to the applicability or non-applicability of
the subsections of 40 CFR 60.332 makes it impossible to review the District’s applicability determinations for this
NSPS.
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underlying ATC permit conditions as set forth in Section VI of the Permit. The District
apparently modified or streamlined the ATC conditions in the context of the title V permitting
process but failed to provide an explanation in the permit record as to the basis for the change to
the conditions. For instance, Condition 53 of Section VI states that the condition was “[d]eleted
[on] August, 2001,” but the District fails to discuss or explain anywhere in the permit record the
basis for this deletion or the nature of the original condition that was deleted.

As a final example of the District’s failure to provide a basis or rationale for permit temms,
in accordance with Petitioner’s claim, the permit record is devoid of discussion pertaining to how
or why the selected monitoring is sufficient to assure compliance with the applicable
requirements. See 69 Fed. Reg. 3202, 3207 (Jan. 22, 2004). Most importantly, for those
applicable requirements which do not otherwise have monitoring requirements, the Permit fails
to require monitoring pursuant to 40 C.F.R. 70.6(a)(3)(i)(B), and the permit record fails to
discuss or explain why no monitoring should be required under this provision. As evidenced by
these specific examples, I find the District did not provide an adequate analysis or discussion of
the terms and conditions of the proposed Los Medanos Permit.

To conclude, by failing to draft a separate statement of basis document and by failing to
include appropriate discussion in the Permit or other supporting documentation, the District has
failed to provide an adequate explanation or rationale for many significant elements of the
Permit. As such, I find that the Petitioners’ claim in regard to this issue is well founded, and by
this Order, I am requiring the District to reopen the Los Medanos Permit, and make available to
the public an adequate statement of basis that provides the public and EPA an opportunity to
comment on the title V permit and its terms and conditions as to the issues identified above.

D. Inadequate Permit Conditions

Petitioners’ fourth claim is that Condition 22 in the Los Medanos Permit is
unenforceable. The Petitioners claim that this condition “appears to defer the development of a
number of permit conditions related to transient, non-steady state conditions to a time after
approval of the Title V permit.” Petition at 7. The Petitioners recommend that “a reasonable set
of conditions should be defined” and amended through the permit modification process to
conform to new data in the future. I disagree with the Petitioners on this issue.

As Petitioners correctly note, Part 70 and the Act require that “conditions in a Title V
permit. . . be enforceable.” However, they argue that “Condition 22 is presently unenforceable
and must be deleted from the permit.” I find that the condition challenged by the Petitioners is
enforceable.

Conditions 21 and 22 establish NOx emissions levels for units P-1 and P-2, including

limits for transient, non-steady state conditions. Condition 22(f) requires the permittee to gather
data and draft and submit an operation and maintenance plan to control transient, non-steady
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state emissions for units P-1 and P-2* within 15 months of issuance of the permit. Condition
22(g) creates a process for the District, after consideration of continuous monitoring and source
test data, to fine-tune on a semi-annual basis the NOx emission limit for units P-1 and P-2 during
transient, non-steady state conditions and to modify data collection and recordkeeping
requirements for the permittee.

These requirements are enforceable. EPA and the District can enforce both Condition
22(f)’s requirement to draft and submit an operation and maintenance plan for agency approval
and the control measures adopted under the plan after approval. For Condition 22(g), the process
for the District to modify emission limits and/or data collection and recordkeeping requirements
is clearly set forth in the Permit and the modified terms will be federally enforceable. Moreover,
the circumstances that trigger application of Condition 22 are specifically defined since
Condition 22(c) precisely defines “transient, non-steady state condition” as when “one or more
equipment design features is unable to support rapid changes in operation and respond to and
adjust all operating parameters required to maintain the steady-state NOx emission limit
specified in Condition 21(b).” As such, I find that Condition 22 is federally and practically
enforceable. Therefore, Petitioners’ claim on this count is not supported by the plain language of
the Permit itself.

Moreover, to the extent that Petitioners are concerned that Lowest Achievable Emission
Rate (“LAER”)*! emission standards are being set through a process that does not incorporate
appropriate NSR, PSD, and title V public notice and comment processes, such concerns are not
well-founded. By its very temms, the Permit prohibits relaxation of the LAER emissions
standards set in the permitting process. Condition 21(b) of the Permit sets a LAER-level
emission standard of 2.5 ppmv NOx, averaged over any 1-hour period, for units P-1 and P-2 for
all operational conditions other than transient, non-steady state conditions. Condition 22(a) sets
the limit for transient, non-steady state conditions of 2.5 ppmv NOXx, averaged over any rolling 3-
hour period.”* Implementation of Condition 22 cannot relax the LAER-level emission limits.
Condition 22(f) merely requires further data-collecting, planning, and implementation of control

2Unit P-1 is defined as “the combined exhaust point for the S-1 Gas Turbine and the S-2 HRSG after

control by the A-1 SCR System and A-2 Oxidation Catalyst” and unit P-2 is defined as “the combined exhaust point
for the S-3 Gas Turbine and the S-4 HRSG after control by the A-3 SCR System and A-4 Oxidation Catalyst.”
Permit, Condition 21 (a).

2ILAER is the level of emission control required for all new and modified major sources subject to the NSR
requirements of Section 173, Part D, ofthe CAA for non-attainment areas. 42 U.S.C. § 7501-15. Since the Bay
Areais non-attainment for ozone, the Facility must meet LAER-level emission controls for NO, emission since NO,
is a pre-cursor of ozone. California uses different terminology than the CAA when applying LAER, however. In
California, best available control technology (“BACT”) is consistent with LAER-Ievel controls, and California and
its local permitting authorities use this terminology when issuing permits.

22The District determined this limit to be LAER for transient, non-steady state conditions because, as the

District stated in its Response to Comments, “the NOx emission limit (2.5 ppmv averaged over one hour) during load
changes . . . . ha[s] not yet been achieved in practice by any utility-scale power plant.”
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measures for transient, non-steady state emissions that go beyond those already established to
comply with LAER requirements. While Condition 22(g) does allow the District to modify the
emission limit during transient, non-steady state conditions,” this new limit cannot exceed the
“backstop” LAER-level limit set by Condition 22(a). As such, Condition 22(g) serves to only
make overall emission limits more stringent. The District itsel f recognized the “no backsliding”
nature of Conditions 22(f) and (g) on page 3 of its Response to Comments where it stated that the
Facility “must comply with ‘backstop’ NOx emission limit of 2.5 ppmv, averaged over 3 hours,
under all circumstances and comply with all hourly, daily and annual mass NOx emission
limits.”*

Finally, for any control measures; further data collection, recordkeeping or monitoring
requirements; new definitions; or emission limits established pursuant to Conditions 22(f) or (g)
that are to be incorporated into the permit, the District must utilize the appropriate title V permit
modification procedures set forthin 40 CFR § 70.7(d) and the District’s Regulation 2-6-415 to
modify the Permit. The District itself recognizes this in Condition 22(g) by stating that “the Title
V operating permit shall be amended as necessary to reflect the data collection and recordkeeping
requirements established under 22(g)(i1).” For the reasons described above, we do not find
Conditions 22(f) and (g) unenforceable or otherwise objectionable for inclusion in the Los
Medanos Permit.

E. Failure to Incorporate Agreed-to Changes

The final claim by the Petitioners is that the District agreed to incorporate certain changes
into the final Los Medanos Permit but failed to do so. Namely, Petitioners claim that the District
failed to keep its commitments to OCE to add language requiring recordkeeping for stipulated
abatement strategies under SIP-approved Regulation 4 and to add clarifying language about NOx
monitoring requirements. The District appeared to make these commitments in its Response to
Comment Letter. These allegations do not provide a basis for objecting to the Permit because
neither change is necessary to ensure that the District is properly including all applicable
requirements in the permit nor are they necessary to assure compliance with the underlying
applicable requirements. CAA § 504(a); 40 CFR § 70.6(a)(3).

The first change sought by OCE during the comment period was a requirement that the

2 The District may modify the emission limit during transient, non-steady state conditions every 6 months
for the first 24 months after the start of the Commissioning period. The Commissioning period commences “when
all mechanical, electrical, and control systems are installed and individual system start-up has been completed, or
when a gas turbine is first fired, whichever comes first. . . .” The Commissioning period terminates “when the plant
has completed performance testing, is available for commercial operation, and has initiated sales to the power
exchange.” Permit, at page 34.

*The purpose of Condition 22, as stated by the District, is to allow for limited “excursions above the
emission limit that could potentially occur under unfore seen circumstances beyond [the Facility’s] control.” This is
the rationale for the three hour averaging period for transient, non-steady state conditions rather than the one hour
averaging period of Condition 21(b) for all other periods.
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Facility document response actions taken during periods of heightened air pollution. The
District’s Regulation 4 establishes control and advisory procedures for large air emission sources
when specified levels of ambient air contamination have been reached and prescribes certain
abatement actions to be implemented by each air source when action alert levels of air pollution
are reached. OCE recommended that the District require recordkeeping in the title V permit to
“insure that the stipulated abatement strategies [of Regulation 4] are implemented during air
pollution events,” and the District appeared to agree to such a recommendation in its Response to
Comments. Although the recordkeeping suggested by Petitioners would be helpful, Petitioners
have not shown that it is required by title V, the SIP, or any federal regulation, and therefore, this
failure to include it is not a basis for objecting to the permit.

The Part 70 regulations set the minimum standard for inclusion of monitoring and
recordkeeping requirements in title V permits. See 40 CFR § 70.6(a)(3). These provisions
require that each permit contain “periodic monitoring sufficient to yield reliable data from the
relevant time period that are representative of the source’s compliance with the permit” where
the applicable requirement does not require periodic testing or instrumental or noninstrumental
monitoring (which may consist of recordkeeping designed to serve as monitoring). 40 CFR §
70.6(a)(3)(1)(B). There may be limited cases in which the establishment of a regular program of
monitoring and/or recordkeeping would not significantly enhance the ability of the permit to
reasonably assure compliance with the applicable requirement and where the status quo (i.e., no
monitoring or recordkeeping) could meet the requirements of 40 CFR § 70.6(a)(3). Such is the
case here.

Air pollution alert events occur infrequently, and therefore, compliance with Regulation 4
is a minimal part of the source’s overall compliance with SIP requirements. More importantly,
Regulation 4-303 abatement requirements mostly impose a ban on direct burning or incineration
during air pollution alert events, activities which are unlikely to occur at a gas-fired power plant
such as the Facility and in any case are easy to monitor by District inspectors. The other
Regulation 4-303 requirements are mostly voluntary actions to be taken by the sources, such as
reduction in use of motor vehicles, and therefore do not require compliance monitoring or
recordkeeping to assure compliance. Since the activities regulated by Regulation 4 are unlikely
to occur at the Facility, and compliance is easily verified by District inspectors, recordkeeping is
not necessary to assure compliance with Regulation 4. Therefore, further recordkeeping
requirements sought by the Petitioners are not required by 40 CFR § 70.6(a)(3).

The second change sought by the Petitioners is to add language to Condition 36
clarifying why certain pollutants, such as NOx emissions, are exempt from mass emission
calculations. On page 3 of the District’s Response to Comments, the District explained that the
NOx emissions are exempt from the mass emission calculations because they are measured
directly through CEMS monitoring, whereas the other pollutant emissions subject to the
calculations do not have equivalent CEMS monitoring. Though this clarification is helpful, it
does not need to be incorporated into the title V permit itself. Therefore, its non-inclusion in the
Permit does not provide a basis for an EPA objection to the Permit. To the extent that such
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clarifying language is important, it should be included in the statement of basis, however. Since
the District will be drafting a statement of basis for the Los Medanos Permit due to the partial
granting of the Petition, we recommend that the clarifying language for Condition 36 be included
in the newly drafted statement of basis.

Though we hope that permitting authorities would generally fulfill commitments made to
the public, we find that the Petitioners’ fifth claim does not provide a basis for an objection to the
Los Medanos Permit for the reasons described above. The mere fact that the District committed
to make certain changes, yet did not follow through on those commitments, does not provide a
basis for an objection to a title V permit. Petitioners have provided no other reason why the
agreed upon changes must be made to the permit beyond the District’s commitments. I
accordingly deny Petitioners’ request to veto the permit on these grounds.

IV.  CONCLUSION

For the reasons set forth above and pursuant to Section 505(b)(2) of the Clean Air Act, |
am granting the Petitioners’ request that the Administrator object to the issuance of the Los
Medanos Permit with respect to the statement of basis issue and am denying the Petition with
respect to the other allegations.

May 24, 2004 /S/
Date Michael O. Leavitt
Administrator
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

In the Matter of Valero Refining Co Petition No. ITX-2)4-07
Benicia, California Facility

ORDEE BESPONDING TO
Major Facility Review Permit PETITIONER'S REQUEST THAT THE
Facility No. B2626 ADMINISTRATOR OBJECT TO
Issued by the Bay Area Air Quality ISSUANCE OF A STATE OPERATING
Management Dislrict PERMIT

ORDER DENYING IN PART AND GRANTING IN PART
APETITION FOR OBJECTION TO PERMIT

On December 7, 2004, the Environmental Protection Agency (“EPA™) received a petition
(“‘Petition”) from Our Children's Earth Foundation (“OCE" or “Petitioner™) requesting that the
EPA Administrator object to the issuance of a state operating permit from the Bay Area Air
Quality Management District (“BAAQMD” or “District”™} to Valere Refining Co. to operate ifs
petroleum refinery located in Benicia, California (*Permit”), pursuant to title ¥ of the Ciean Air
Act ("CAA™ or “the Act™), 42 U.S.C. §§ 7661-7661f, CAA §§ 501-507, EPA’s implemenling
regulations in 40 C.F.R. Part 70 (*'Parl 707}, and the Dhstnct’s approved Pant 70 program. See 66
Fed. Reg. 63503 {Dec. 7, 2001).

Petitioner requested EPA object to the Permil on several grounds. In particular,
Petitioner alleged that the Permit failed to properly require compliance with applicable
requirements pertaining to, inter alia, flares, cooling towers, process units, electrostatic
precipitators, and other waste streams and units. Petitioncr identified scveral alleged flaws in the
Permit application and issuance, including a deficient Statement of Basis. Finally, Petitioners
alleged that the permit impermissibly lacked a comphance schedule and failed to include
moniloring for several applicable requirements.

EPA has now fully reviewed the Petitioner’s allegalions pursuant to the standard sei forth
in section 505{b)(2) of the Act, which places the burden on the petitioner to “demonsirate{] 1o the
Administrator that the permit is not in compliance™ with the applicable requirements of the Act
or the requircmenls of part 70, see afso 40 C.F.R. § 70.8(c}(1), and 1 hereby respond to them by
this Order. In considering the allegalions, EPA reviewed the Permit and related materials and
information provided by the Petitioner in the Petition.! Based on this review, [ parlially deny and

LOn March 7, 2005 EPA received a lengthy (aver 250 pages, including appendices), detailed submission
from Valero Relning Company regarding this Petition. Due lo the faci thal Valera Refining Company mads ils
submission very shortly befare FPA's scutlement agreement deadline for responding fo the Petition and the size of the



partially grant the Petitioner’s request that I object to issuance of the Permit for the TCasons
descrnibed below.

L STATUTORY AND REGULATORY FRAMEWOREK.

Sechion 502(d)(1} of the Act calls upon each Staie lo develop and submit to EPA an
operating permit program to meet the requirements of title V. In 1995, EPA granted interim
approval to the title ¥ operating permit program submitted by BAAQMD. 60 Fed. Reg. 32606
(June 23, 1995, 40 C.F.R. Pant 70, Appendix A. Elfective November 30, 2001, EPA granted
full approval to BAAQMD’s title V operating permit program. 66 Fed. Reg 63503 (Dec. 7,
2001.).

Major stationary sources of air pollution and other sources covered by title V arc required
to apply for an operating permit that includes applicable emission limitations and such other
conditions as are necessary to assure compliance with applicable requirements of the Act. See
CAA §§ 502(a) and 504(a). The titlc V operating permit program does not generally impose new
substantive air quality control requirements {which are referred to as “applicable requirements™)
but does require permits to contain monitoring, recordkeeping, reporiing, and other compliance
requirements when not adequately required by existing applicable TEquirements o assurc
compliance by sources with existing applicable emission control requirements. 57 Fed. Reg,
32250, 32251 (July 21, 1992). One purpose of the title V program is Lo enable the source, EPA,
perrutting authorities, and the public to better understand the applicable requircments to which
the source is subject and whether the source is meeting those requirements. Thus, the title V
opcrating permits program is a vehicle for ensuring that existing air quality control requirements
are appropriately applied 1o facility emission unils and that compliance with these requirements
is assured.

*

Under section 505(2) of the Act and 40 C.F.R. § 70.8(a), permitting authoritics are
required to submit all operating permits propased pursuant to title V 1o EPA for review. IFEPA
deterrnines thal a permil is not in compliance with applicable requirements or the requirements ot
40 C.F.R. Pant 70, EPA will object to the permit. IFEPA does nol object to a permil on its own
Initiative, section 505(b}(2) of the Act and 40 C.F.R. § 70.8(d) provide that any PErsGn may
petition the Administrator, within 60 days of the expiration of EPA’s 45-day review penod, to
object to the permit. Section 505(b)(2) of the Act requites the Adminisirator to issue a penmit
objeclion if a petitioner demonstrates that a pennit is nol in compliance wilh the requirements of
the Act, including the requirements of Part 70 and the applicable implementation plan. See, 40
C.F.R. § 70.8(c)(1); New York Public Interest Research Group, fnc. v. Whitman, 321 F.3d 316,
333 n.11 (2d Cir. 2003). Part 70 requires that a petition must be "bascd only on objections to the

submission, EPA was not able to review the submission itselF, nor was it able to provide the Pelitioner an opportunity
1o respond to the submission. Although the Agency previously has considered submissions fromn permittecs in some
instances whete CPA was able Lo Fully review the submnission and provide the petitioners with a chance 1o review and
respond to the submissions, time did not allow for eitber condition here. Therefore, EPA did not consider Valero
Relining Company’s submission when responding to the Petition via this Order.
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permit that were raised with reasonable specificity during the public comment peried. . ., unless
the petitioner demonstrates that it was impracticable to raise such objections within such period,
or unless the grounds for such objection arose afler such period.” 40 C.F.R. § 70.8(d). A
pehition for objection does not stay the effectiveness of the permit or its requirements if the
permit was issited after the expiration of EPA’s 45-day review period and before receipt of an
objection. 1f EPA objecis 1o a permit in response to a petition and the permit has been issued, the
permmitting authority or EPA will modify, terminate, or revoke and reissue such a permit using the
procedures in 40 C.F.R. §§ 70.7(g)(4) or (5)(i} and (i) for reopening a permit for cause.

IL PROCEDURAL BACKGROUND
A Permitting Chronology

BAAQMD held its first public comment period for the Valero permit, as well as
BAAQMI's other title ¥ refincry permits from June through September 2602.7 BAAQMD held
a public hearing regarding the refinery pemits on July 29, 2002. From August 5 to September
22,2003, BAAQMD held 2 second public comment period for the permits. EPA's 45-day
review of BAAQMD's inifial proposed permils ran concurrently with this secand public
comment period, from August 13 to September 26, 2003. EPA did not object 10 any of the
proposed permits under CAA section 505(b)(1). The deadling for submitting CAA scction
505(b){2} petitions was November 25, 2003. EPA received pelitions regatding the Valere Permid
from VYalero Refining Company and from Our Children’s Farh Foundation. BEPA also received
section 505(b)(2) petrtions regarding three of DAAQMD’ s other refinery permits.

On December 1, 2003, DAAQMD issued ils imtial title V permits for the Bay Area
refineres, including the Valero facility. On December 12, 2003, EPA informed ihe Distrct of
EPA’s linding lhat cause existed lo reepen the refinery permits because the District had not
submitted proposed permits to EPA as required by title V, Part 70 and BAAQMD's approved
title V program. See Letter from Deborah Jordan, Director, Air Division, EPA Region 9 w Jack
Broadbent, Air Pollution Control Oflicer, Bay Area Air Quality Management District, dated
December §2, 2003, EPA’s linding was based on the fact that the District had substantially
revised the permnits in response to public comments without re-submitting proposed permits to
EPA for another 45-day review. As 2 result of the reopening, EPA required BAAQMDI to submit
to EPA new proposed permits allowing EPA an additional 45-day review period and an
apporiunity to object to a permit if it failed 1o mect the standands set {orih in section 505(bi(1).

On December 19, 2003, EPA disrmissed atl of the section 305(b)(2) petitions seeking
objections to the refinery permits as unripe because of (he just-initiated reopening process. See
e.g., Letters from Deborah fordan, Directer, Air Division, EPA Region 9, to John T. Hansen,

"There arc a total of five petroleum reflinerics in the Bay Area: Chevion Producls Company's Richimand
celinery, ConocoPhillips Company™s San Francisco Refinery in Rodco, Shell Chl Company's Martinez Relnery,
Tesoro Refining and hMarketing Company’s Martinez refinery, and Yalero Hefining Company s Benicia faciliy.
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Pilisbury Winthrop, LLP (representing Yalero) and 10 Marcelin E. Keever, Environmental Law
and Justice Clinic, Golden Gate University School of Law (representing Our Children's Earth
Foundation and other groups) dated December [9, 2003. EPA also stated that the reopening
process would allow the public an opportunity o submit new section 505(b){2) petitions after the
reopening was completed. In February 2004, three groups [iled challenges in the Uniizd States
Court of Appeals for the Ninth Circuit regarding EPA s dismissal of ther section 505(b)(2)
petitions. The partlies resolved this litigation by a settlement agreement under which EPA agreed
to respond to new petitions (i.e., those submitted afier EPA’s receipt of BAAQMDs re-proposcd
permits, such as this Petition) from the litigants by March 15, 2005, See 69 Fed. Reg 46536
(Aug. 3, 2004).

BAAQMD submitted a new proposed permit for Valer to EPA on August 26, 2004;
EPA’s 45-day review period ended on October 10, 2004, EPA objected to the Valero Pemmit
under CAA section 505(b)(1) on cne 1ssue: the [Mstnct’s failure to require adequale moniloring,
or a design review, of thermal exidizers subject 1o EPA’s New Source Perlormance Standards
and National Emission Standards for Hazardous Air Pollutants.

B. Timeliness of Petition

The deadline for filing section 505{bY2} petibons expired on December 9, 2004, EPA
finds that the Petilion was submitted on December 7, 2004, which i1s within the 60-day time
frame established by the Act and Part 70. EFA therefore finds that the Petition 1s timely.

I [SSUES RAISED BY PETITIONER
A Compliance with Applicable Requirements

Petitioner alleges that EPA mwust object to the Permit on the basis of alleged deficiencics
Petitioner claims EPA identified in correspondence with the District dated July 28, Augusl 2, and
October 8, 2004, Petitioner alleges that EPA and BAAQMLUD engaged in a procedure that
allowed issuance of a deficient Pcrmit. Petition at 6-10. EPA disagrees wilh Petitioner that it
was required 1o object to the Permit under section 505(b){1} or that it {ollowed an inappropriate
procedure during its 45-day review period.

As a threshold matier, EPA notes that Petitioner’s claims addressed 1n 1ins scction are
limited to a mere paraphrasing of comments EPA provided to the District in the above-referenced
comespondence. Petitioner did not include in the Petition any additional facts or legal analysis to
support its claims that EPA should object Lo the Permit. Section 305(b)(2) of the Act places the
burden on the petitioner to “demonstrate[ | to the Administrator that the permit is not in
compliance” with the applicable requirements of the Act or the requirements of part 70. See also
40 CF.R. § 70.8(c){!); N¥YPIRG, 321 [.3d a1 333 n.1). Furthermore, in reviewiny a petbion Lo
object to a title V permit because of an alleged farlure of the permitting authonty to meet all
procedural requircments in issuing the pernit, EPA considers whether the petitioner has



demonstrated that the permitting authority's failure resulted in, or may have resulted tn, a
deliciency in the content of the permit. See CAA § 505(bX2); see afso 40 C.F.R. § 70.8(c)(1): fx
the Matter of Los Medanos Energy Center, at 11 (May 24, 2004) (“Los Medanos™); In the Matier
of Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at 24-25 (July 31,2002)
(“Doe Run™). Petitioner bears the burden of demonstrating a deficiency in the permit whether the
alleged llaw was [irst identilied by Pelitioner or by EPA. See 42 11.5.C. § 7661d(b}(2). Because
this section of the Petilion is little more than a summary of EPA's comments on the Permit, with

no additicnal information or analysis, it does not demonstrate that there is a deficiency in the
Permit.

1. EPA’s july 28 and August 2, 2004 Correspondence

Petitioner overstates the legal significance of EPA’s correspondence to the Distric! dated
July 28 and August 2, 2004, This correspondence, which took place between EPA and the
D¥istrict during the permitting process but before BAAQMD submitted the proposed Permit 1o
EPA for review, was clearly identified as “issues for discussion™ and did nol have any formal or
iegal effect. Nonetheless, EPA is addressing the substantive aspects of Pelitioner’s allegalion
regarding the applicability and enforceabilily of provisions relating to 40 C.F.R. § 60.104(aK 1} in
Section MG

2 Attachmeni 2 of EPA's October 8, 2004 Letter

EPA’s |etter to the Dhstnct dated October £, 2004 contained the Agency’s [ormal position
wilh respect to the proposed Permit. See Letter [rom Deborah Jordan, Director, Air Division,
EPA Region 9 to Jack Broadbent, Air Pollution Control Officer, BAAQMD, dated October 8,
2004 (“EPA October 8, 2004 Letier™). Attachment 2 of the letter requested the District to review
whether the following regulations and requirements were appropnately handled in the Permit:

Applicability of 40 C.F.R. Tarl 63, Subpart CC 1o [lares
Applicability of Regulation 8-2 1o cooling lowers
o Applicability of NSPS Subpart QQQ) to new precess units
Applicability of NESHAP Subpart FF to benzene waste streams according to annual
average water content
Compliance with NESHAP Subpad FF {or benzene wasle streains
e Parametric monitering for electrostatic precipilators

EPA and the District agreed that this review would be completed by February 15, 2005
and that the Distnet would solicit public comment for any necessary changes by Apnl 15, 2005.
Contrary Io Petitioner’s allegation, EPA's approach to addressing these unccrlaintics was
appropriate. The Agency presscd the Dhstrict 1o re-analyze these issues and obtained the
[Hstrict’s agreement to follow a schedule 1o bring these issucs to clasure. EPA noles again that
the Petition itself provides ne additional {aciual or legal analysis that would resolve these
applicability issues and demonsirate thal the Pennil is indeed lacking an applicable requirement



Progress in resolving these issues is attributable solely to the mechanism set in place by EPA and
the District.

EPA has received the results of BAAQMD's review, see, Letter from Jack Broadbent, Air
Pollution Control Officcr, BAAQMD, to Deborah Jordan, Director, Air Division, EPA Region 9,
dated February 15, 2005 ("BAAQMD February 15, 2005 Leiter™), and is making the following
findings.

a. Applicability of 40 C.F.R. Part 63, Subpart CC to Flarcs
This i55ue is addressed in Section OI.H
b Cocling Tower Monitoring
This issue is addressed at Section [11.G.3
Apphcability of NSPS Subparl QUH) 10 New Process Unats

Petitioner claims EPA dectermined that the Statement of Basis failed 1o discuss the
applicability of NSPS Subpari QQU) for two new process units at the facility.

[n an applicability determination for Valero's sewer coliection system {(5-161), the
District made a general reference to two new process units that had been constructed since 1987,
the date afler which constructed, medified, or reconstructed sources became subject to New
Source Performance Standard (“NSPS™) Subpart QQQ. The District further indicated that
process wastcwater [rom these umts is hard-piped to an enclosed system. However, the District
did not discuss the apphcability of Subparl QCH) for these units or the associated piping. Asa
result, it was not clear whether applicable requirements were omitled from the proposed Permit.

In response to EPA’s request for more information cn this matter, the Disinct stated in a
letter dated February 15, 2005 (hat the process units are each served by separate storm water and
sewer systems. The District has concluded that the storm waler system is exempt from Subparl
QQQ pursuant 10 40 C.F.R. 60.692-1{d){1). However, with regard to the sewer system, the
Dislrict stated the following:

The second sewer system is the process drain systemn that contains oily water waste
streams. This system is "hard -piped” to the slop oil system where the wastewater i
separated and sent (o the sour water slnpper. From the sour water sinpper, the
wastewater {is] sent directly {o secondary treatment n the WWTP where it is processed in
lhe Biox units.

"See Letter from Jack Broadbent, Executive Oflice/APCO, Bay Area Air Quality Management Dhstrict to
Dreborah Jordan, Directar, Air Division, EPA Region &



The Disinct will review the details of the new process drain system and determine the
applicable slandards. A preliminary review indicates that, since this system is hand-piped
with no emissions, the new process drain system may have been included in the slop oil
system, specifically S-81 and/or 5104, If this 1s the casc, Table TV-J33 will be reviewed
and updated, as necessary, to include the requiremenis of the new process drain system,

The District’s response indicates that the Permit may be deficient because it may lack
applicable requirements. Therefore, EPA is granting Pelitioner's request to object to the Perniit.
The District must determine what requirements apply ta the new process drain system and add
any applicable equirements to the Permit as appropriate.

d. Management of Non-aqueous Benzene Waste Streamns Pursuant to
40 C.F.R. Par 61, Subparl FF

Petitioner claims that EPA identified an incorrect applicability determination regarding
benzene waste streams and NESHAP Subpart FF. Referencing previous EPA comments,
Petitioner notes that the restriction contained in 40 C.F.R. § 61.342(c)(1) was ignored by the
Dristrict in the applicability determination it conducted for the facility.

The Statement of Basts for the proposed Permit included an applicability determination
for Valero's Scwer Pipeline and Process Drains, which stated ihe following:

Valera complies with FF through 61.342(e)(2)X1), which allows the facility 6
Mgyt of uncontroiled benzene waste. Thus, facilities are allowed 1o choose
whether the benzene waste streams are controlled or uncontrolled as long es the
uncontrolled stream quantities tolzl less than 6 Mg/fyr.. Because the sewer and
process drains are uncontrolled, they are not subject 1o 61.346, the standards for
individual drain systems.

In its October 8, 2004 letter, EP A raised concerns over Lhis applicability determination
due to the Distnct’s failure to discuss the contro] requirements in 40 C.F.R. § 61.342{cK|).
Under the chosen compliance option, only wastes that have an average waler content of 10% or
preater may go uncontrolled (see 40 CF.R. § 61.342(e)(2)) and it was not clear from the
applicability determination that the cmission sources met this requirernent. In response to EPA’s
reguest for more information on this matter, the BAAQMD suted in its February 15, 2005 letter,
“In the Revision 2 process, the Dhstnct will determine which waste streams at the refinenies are
non-agueous benzene wasie streams. Scction 61.342(e){1} will be added to the source-specific
tahles for any source handling such waste. The District has senl letters to the refinenes
requesting the necessary information.”

The District’s response indicates that the Permit may be deficient because it may lack an
applicable requirement, specifically Section 61.342(e)(1). Therelore, EPA is granting
Petitioner's request to object to the Penmit. The District must reopen the Permit to add Section



61.342(e)(1) to the source-specific tables for ali sources that handle non-aqueous benzene waste
streams or explain in the Siatement of Basis why Section 61.342(e){(1) does not apply.

€. 40 C.F.R. Part 61, Subpar FF - 6BQ Compliance QOption

Referencing EPA's Octoher 8, 2004 letter, Petitioner claims that EPA identified an
incorrect applicability determination regarding the 6BQ compliance option for benzene waste
streams under 40 C.F.R. § 61.342(). Pctitioner claims that this shouid have resulied in an
objection by EPA.

The EPA comment referenced by Petitioner is issue #12 in Attachment 2 ol the Agency's
October §, 2004 letter to the BAAQMD. [n that portion of its letter, EPA identifiex incorrect
stalements regarding the wastes that are subject to the 6 Mg/yr limit under 40 CF.R. §
61.342(e)(2){(i). Specifically, the Distnct stated that facilities are allowed to choose whether the
benzenc waste streams are controlled or uncontrolled as long as the uncontrolled stream
quantities total less than 6 Mg/yr. [n actuality, the & Mg/yr limit applies to all aqueous benzene
wastes {both controlled and uncontroiled).

The fundamental issues raised by the EPA October §, 2004 Letier were 1) whether or not
the relineries are in compliance with the requirements ol the benzene waste operations WNESHAP,
and 2) the need to remove the incorrect language from the Statement of Basis. The first issue 15 a
matter of enforcement and does not necessanly reflect a flaw in the Permit. Absent nformation
indicating that the refinery is actually aut of compliance with the NESHAP, there is no basis for
an objection by EPA. The sccond issue has atready been correcled by the Distnet. In response to
EPA’s comment, the District revised the Statement of Basis to state that the 6 Mgfyr limit applics
to the benzene quantity in the total aquecous waste sircam. See December 16, 2004 Statement of
Basis at 26. Therefore, EPA 15 denying Petittoner’s request (o object 1o the Permil. However, in
responding to this Petition, EPA identified additicnal incorrect language in the Permit.
Specifically, Table VI-Refinery states, “Uncontrolled benzene <6 megagramsafyear™ See Permil
at 476. As discussed above, this is clearly inconsistent with 40 C.F.R. § 61.342(c¥2). In
addition, Table IV-Refinery contains a similar entry that states, “Standards: General;
{Uncontrolled] 61.342(e)(2) Waste shall not conlain more than 6.0 Mg/yr benzene.” See Permit
at 51. As a resull, under a separate process, EPA is reopening the Permit pursuant to its authonty
under 40 C.F.R. § 7. 7{g} to require that the Distrct [ix this incorrect language.

f. Parametric Monitonng for Electrostatic Precipitators
" Petitioner claims EPA found that the Permil contains deficient particulate monitorng for
sources that are abated by electrostatic precipitators { ESPs) and that are subject to limits under
SIP-approved Disirict Regulations 6-310 and 6-311. Petitioner requests thal EPA object 1o the

Pennit to require appropriate monitoning,

BAAQMD Regulation 6-310 limits paruculate malter emissions to 0.15 grains per dry



standard cubic foot, and Regulation 6-311 contains a vanable limif based on a source’s process
weight rate. Because Regulation é does not contain monitering provisions, the District relied on
1ts periodic moniloning authonty to impose menitoring requirements on sources S-5, 5-6, and §-
10 to ensure compliance with these standards. Sce 40 C.F.R. § 70.6(a){3)(i)}(B); BAAQMD Reg.
6-503; BAAQMD Manual of Procedures, Yol. I, Section 4.6. For sources S-5 and -6, the
Permit requires annual source tests for both emission limits. For §-10, the Permit requires an
annuzl source test to demonstrate compliance with Regulation 6-310 but no monitering is
required for Regulation 6-311.

With regard to moniloring for Regulation 6-311 for source 5-10, the Permit is
inconsistent with the Statement of Basis. The final Statement of Basis indicates that Condition
19464, Part 9 should read, “The Permit Helder shall perform an annual source test on Sources
§-5, 8-6, §-8, §-10, 8-11, §5-12, 5-176, §-232, 5-233 and 5-237 to demonstrate compliance with
Begulation 6-311 {PM mass emissions rate not to exceed 4.10P0.67 lb/hr).” See December 16,
2004 Slatcment of Basis at 84, However, Part 9 of Condition 19466 in the Permit states that the
maonitonng requirement only applies to §-5 and §-6. December 16, 2004 Permit at 464, In
addition, Table VI[-B1 states that menitoning is not required. Therefore, EPA is granting
Petitioner’s request ta object ta the Permit as it pertains lo monitoring $-10¢ for compliance with
Regulation 6-311. The Distnict must reopen the Penmit to add monitoring requirements adequate

to assure comphance with the emission limit or explain in the Statemnent of Basis why it is not
necded.

Begarding the annual source tests for sources 5-5, S-6, and §-10, EPA believes that an
annual testing requirement 15 inadequale in the absence of additional parametric momitenng
because proper operation and maintenance of the ESPs 13 necessary in order to achieve
campliance with the emission limits. In the BAAQMD February 15, 2005 Letter, the Disirict
stated that it intends to "propose a permit condition requinng the operator to conduct an initial
compliance demonstration that will establish a correlation between opacily and particulate
emissions.” Thus, EPA concludes the Permit docs not meet the Pant 70 standard that it contain
peniodic inonitening sulficient to yield reliable data from the relevant time perntod that are
represeniative of the source's compliance. See 40 C.F.R. § 70.6{a¥3{1XH). Therefore, EPA is
granting Pctitioner’s regquest to object to the Permit. At a minimum, the Pennit must contain
monitoring which yvields data that are representative of the source's compliance with its permit
terms and conditions.

3. Attachment 3 of EPA’s Qctober 8, 2004 Leller

Attachment 3 of EPA's October 8, 2004 Letter memorialized the Disirict’s agrecment to
address two issues related to the Valero Permit. Qre issue pertains to applicability
determinations for support facilities. EPA does not have adequate information demanstrating
that the Yalero facility has support [acilities, nor has Petiliongr provided any such informatian.
EPA thercfore finds no basis to object to the Permit and demes the Pelition as to this issue.



The second issue pertains to the removal of a permit shicld from BAACQMD Regulation
8-2. EPA has reviewed the most recent version of the Permit and determined that the shicld was
removed. Therefore, EPA is denying Petitioner’s request to object lo the permit as this issue is
moot.

B Permit Applicalion
Applicable Requirements

Petitioner alleges that EPA must object to the Permit because it contains unresolved
applicability determinations due ta “deficiencies in the application and permit process™ as
identified in Attachment 2 10 EPA’s October 8, 2004 letter Lo the Disinict,

During EPA’s review of the Permit, BAAQMD asserled that, notwithstanding any alleged
deliciencies in the application and permit process, the Permit sufliciently addressed these jlems
ot the requirements werc not applicable. EPA requested that the District review some of the
determinations of adequacy and non-applicability that it had already made. EPA believes that
this process has resulted in improved applicability determinations. Petitioners have failed to
demonstratc that such a generalized allegation of “deficiencics in the application and permit
process” actually resulted in or may have resulted in a (law in the Pennil. Therefore, EPA denies
the Petition on this basis.

2. Identification of [nsignificant Sources

Pctitioner contends that the permit application failed to list insi gnificant sources, resulting
in a “lack of information ... [that] inhibits meaningful public review of the Title V permit.”
Pelitioner further contends that, contrary to District permit repulations, the application failed {0
include a list of all emission units, including cxempt and insignificant sources and activities, and
failed to include emissions calculalions for each significant source or activity. Petitioner lastly
alleges that the application {acked an emissions inventory for sources not in operation during
1993,

Under Part 70, applicalions may not omit informalion needed to determine the
applicability of, or to impose, any applicable requirement, or to evaluate a required fee amount.
40 C.F.R. § 70.5(c}. Emission calculations in support of the above information are required. 40
C.ER. §70.5(c){3)(viil). An application musl also include a list of insignificant activities that
are exempted because of size or production rate. 40 C.F.R. § T0.5{c).

Distnict Regulation 2-6-405 4 requires applications for title V permits to identify and describe
“each permilied source at the facility” and “each source or other aclivily that is exempt from the
requirement to obtain a permit . . ." EPA’s Part 70 regulations, whicli prescribe the minimum
elements for approvable state titke ¥ programis, require that applications inciude a lst of
insignificant sources that are exempted on the basis of size or production rate, 40 C.F.R.
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§ 70.5{c). EPA's regulations have no specific requircment for the submission of emission
calculations to demaonstrate why an insignificant source was included in the list.

Petitioner makes no claim that the Permit inapproprialely exempts insignificant sources
from any applicable requirements or that the Permit omits any applicable requirements.
Similarly, Petitioner makes no claim that the inclusion of etnission calcufations in the application
would have resulted in a difTerent permit. Because Pctitioner faited to demonstrate that the
alleged flaw in the permitting process resulted in, or may have resulted in, a deficiency in the
permit, EPA is denying the Petition on this graund.

EPA zlso denies Petitioner’s claim because Petitioner fails to substantiate its generalized
contention that the Permit is (lawed. The Statement of Basis unambiguously explains thal
Section OI of the Permit, Generally Applicable Requirements, applies te all sources at the
facilily, including insignilicant sources:

This section of the permit lists requirements that generally apply to all sources at a facility
including insigmficant sources and portable equipment that may not require a Iistrict
permit....[S Jtandards that apply to insigniflicant or unpermitted sources at a facility (e.g.,
refnigeration umits that use mere than 50 pounds of an ozone-depleting ¢compound), are
placed in this section.

Thus, all insignificant sources subject to applicable requirements are properly covered by the
Permit.

Petitioner also fails te explain how meaningful public review of the Permit was
“inhibited” by the alleged lack of 2 list of insignificant sources from the permit application” We
find no permit deficiency otherwise related to missing insignificant source information in the
Permit application.

In addition, Petilioner fails to point to any defect in Lhe Permit as a consequence of any
missing significant emissions calculations in the pennit application. The Statement of Basis for
Section I'V of the Permuit states, “This section of the Peomit lisls the applicable requiremenis that
apply 1o permitted or significant sources.” Therefore, all significant sources and activities are
properly covered by the [ermit.

With respect 1o a missing emissions inventary for sources not in operation dunng 1993,
Pelitioner again fails 10 point 1o any resultant Naw in the Permit. These sources are approprately

addressed in the Permit.

For the foregoing reasons, EPA is denying the Petition on these issues

4 In another part of Ihe Petition, addressed below, Petitioner argues that the Disirict’s delay in providiog
requested information viclaled the Distnet’s public participation procedures approved o meet 40 C.F.R. § 707,



3. Identification of Non-Compliance

Petitioner argues that the Distnct should have compelled the refinery to identify nen-
compliance in the application and provide supplemental information regarding non-compliance
duning the application process prior to issuance of the finat permit on December 1, 2003. In
support, Petitioner cites the section of its Petition (LILD.) alleging that the refinery failed to
properly update its compliance certification.

Title V regulations do not require an applicant to supplement its application with
information regarding non-compliance,’ unless the applicant has knowledge of an incorrect
application or of information missing from an application. Pursuant 10 40 C.F.R. § 70.5(cK8)}i)
and (;u){C), a standard application form for a title ¥ permit must contain, inter alia, a
compliance plan that describes the compliance status of each source with respect to all applicable
requirements and a schedule of compliance for sources that are not in comphiance with all
applicable requirements at the hme the permit issues. Sechion 70.5(b), Duty to supplerent or
correct application, provides that any applicant who fails to submit any relevant facts, or who
has submitted incorrect information, in a permit application, shall, upon becaming aware of such
failure or incorrect submisston, promptly submit such supplemental or corrected informalion. In
addition, Section 70.5(c){5) requires the application to include “[o]ther specific information that
may be necessary 1o implement and enforce other applicable requirements ... or to determine the
applicahility of such requirements.”

Petitioner docs not show that the refinery had [ailed to submit any relevant facts, or had
submitted incorrect information, in its 1996 initial perrmt application. Consequently, the duty to
supplement or correcl the peomat application described at 40 C.F.R. § 70.5(b) has not been
triggered in this case.

Moreover, EPA disagrees that the requirement of 40 C.F.R. § 70.5{c)(5) requircs the
refinery to update compliance information in this case. The District is apprised of all new
information ansing after submittal of the nitial application — such as NOVs, episodes and
complaints — that may bear on the implemenlation, enforcement and/or applicabihty of applicable
requirements. In fact, the District has an inspector assigned to the plant to assess compliance at
least on a weekly basis. Therelore, it s not necessary to update the application with such
information, as it is already in the possession of the Distnict. Petittoner has failed to demonstrate
that the alleged faiture to update compliance information in the application resulted in, or may
have resulted in, a deficiency in the Permit. For the foregoing reasons, EPA denies the Petition
on this issue.

C. Assurance of Compliance with All Applicable Requirements Pursuant to the Act,
Par 70 and BAAQMD Repulations

5 As discussed infra, title V regulations alse do not requive permit applicants to updale their compliance
centifications pending permit issuance.
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1 Compliance Schedule

In essence, Pelitioner claims that the District’s consideration of the Facility’s compliance
history during the title V permitting process was [lawed beeause the District decided net to
inctude a compliance schedule in the Permit despite a number of NOYs and other indications, in
Petitioner’s view, of compliance problems, and the District did not explain why a compliance
schedule is not necessary. Specilfically, Petitioner allcges that EPA must object to the Permit
because the “District ignored evidence of recurring or ongoing compliance problems at the
facility, instead relying on limited review of ouldated records, to conclude that a compliance
schedule is unnecessary.” Petition at 11-19. Petitioner further alleges that a compliance schedule
is necessary to address NOV's issucd to the plant {including many that are still pending)®, one-
lime episodes’ reported by Lhe plant, recurring violations and episodes at certain emission units,
complaints filed with the District, and the lack of evidence that the viclations have been resolved.
The relief sought by Petitioner is for the Distriel te include “a compliance schedule in the Permit,
or explain why one was not necessary.” fd.  Pctitioner additionally charges that, due to the
facility’s poor comptliance history, additicnal monitering, recordkecping and reporting
requirements arc warranted to assure compliance with all applicable requirements, fd.

Section 70.6(c)(3) requires title V permits to include a schedule of compliance consislent
with Section 70.5{c)(8). Section 70.5(c)(8) prescribes the requircments for compliance schedules
1o be submitted as part of a permit application. For sources that are not in compliance with
applicable reqrirements at the time of permit issuance, compliance schedules must include “a
schedule of remedial measures, including an enforceable sequence of actions wilth milestones,
leading o compliance.” 40 C.F.R. § 70.5{c)}{8)ni){C). The compliance schedule should
“resemble and be at least as stingent as that contained in any judicial consent decree or
administrative order (o which the source is subject.” fid.

In detcrmining whether an objection 1s warranted for alleged Naws in the procedures
leading up to permut issuance, such as Petitioner’s claimns that the District improperly considered
the facility’s compliance history, EPA considers whelher a Petitioner has demonstrated that the
alleged (laws resulted in, or may have resulted in, a deficiency in the permit’s content. See CAA
§ 505{b}2) (requinng an objection “if the petitioner demonstrates ... that the permit 1s nol in
compliance with the requirements of Lhis Act....”}). In Petitioner’s view, the deficiency that
resulted here 15 the lack of a compliance schedule. For lhe reasons explained below, EPA granis

GEMQMD Regulation 1-40t provides for the issvance of HOVs: "Vielation Notice: A notice of violation
of citation shall be issued by the District for all violations of Disltricl regutations and shall be delivered tg persons
alleged to be in violatian of District regulations. The notice shall idenlily the natuge of the violation, the rule or
resulanion violated, and the date or dates on which said violalion occurred.”™

According to BAAQMD, “episodes™ are "réportable events, bul are not necessarily violations." Letier
from Adan Schwartz, Senior Assistant Counsel, RAAQMD to Gerardo Rios, EFA Region 1X, daled January 34,
2005,
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ihe Petition to require the District to address in the Permit’s Statement of Basis the NOVs that
the District has issucd to the facility and, in particular, NOVs that have not been resolved
because they may evidence noncompliance at the time of permit issuance. EPA denics the
Petition as to Petitioner’s other compliznee schedule issues.

a. MNotices of Yiolation

In connection with ils claim that the Permit is deficient because it lacks a campliance
schedule, Petitioner states that the District issued 85 NOVs to Valero between 2001 and 2004
and 51 NOVs in 2003 and 2004. Petitioner highlights that, as of Qctober 22, 2004, all 5| NOVs
1ssued in 2003 and 2004 were unresolved and still “pending.” Petition at 14-15. To support ils
claims, Pctitioner attached to the Petition various District compliance reperts and summaries,
including a {ist of NOVs issued between January 1, 2003 and October 1, 2004. Thus, Petitioner
essentially claims that the District’s consideration of these NOVs during the title V permitting
process was [lawed, because the District did not include a compliance schedule in the Permit and
did not explain why a compliance schedule is not necessary.

As noted above, EPA’s Parl 70 regulations require a compliance schedule for “applicable
requircments for sources that are not in compliance with those requirements at the time of permit
issuance.” 40 C.F.R. §§ 70.6{c)3}, 70.5(c)(8)(1i)(C). Consistent with these requirements, EPA
has stated that a compliance schedule is not necessary if a violation is intermitient, nat on-going,
and has been corrected before the permit is issued. See In the Matier of New York Organic
Fertifizer Company, Petition Number 11-2002-12 at 47-49 (May 24, 2004). EPA has also stated
that the permitting authority has discretion not to include in the permit a compliance schedule
where there is a pending enforcement action that is expected to result in a compliance schedule
{i.e., through 2 consent order or courl adjudication) for which the permit will be eventually
reopened. See {n the Manter of Huntley Generating Station, Petition Number [1-2002-G1, at 4-5
(July 31, 2003); see also In the Matier of Dunkirk Power, LLC, Petition Number [1-2002-0Z, at 4-
5 {July 31, 2003).*

Using the Distnicl's own enforcement records, Pelitioner has demonstrated that
approximately 50 NOVs were pending before the Distnct at the time it proposed 1he revised
Permit. The District’s most recent statements, as of January 2005, do not dispute this Facl? The

MThese orders considered whether a compliance schedule was necessary to address (1) epacify violations for
which the source had included a compliance schedule wath its application; and (i) PSD vivlations that the source
contested and was litigaling in federal district caurt. As to the uncontested opacily violations, EP A required the
permitting authociry Lo teopen the permils to either incorporate a compliance schedule or cxplain that 2 compliance
schedule was not necessary because the facility was in compliance. As to the contested PSD violations, EFA found
that *[i]t is enlitely appropriate for the [state] enlorcement process 1o lake il course” and for a compliance schedule
10 be included anty after the adjudication has been resolved.

? a5 siated in a letier from Adan Schwartz, Senior Assistant Counsel, BAAQMD, 1o Gerardo Rios, Air

Division, U5, EPA Repgion 9, dated Janwary 31, 2005, “The District is following up on each NOY 0 achieve an
approptialc resolution, which will likely entail payment of a civil penalty.” EPA provided a copy of this lztier to
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permitting record shows that the District issued the initial Peomit on December 1, 2003 and the
revised Permit on December 16, 2004, According to the Distoct, the factlity did not have
noncempliance issues at the ime it 1ssued the imtial and revised permits. The permitting record
contains the following statements:

o July 2003 Statement of Basis,“Compliance Schedule” section: “The BAAQND
Compliance and Enforcement Division has conducted a review of compliance over
the past year and has no records of compliance problems at this facility.” July 2003
Statcrnent of Basis at 12, '

Juty 2003 Statement of Basis, “Compliance Status™ section: “The Compliance and
Enforcement Division has prepared an Annual Compliance Report far 2001. . . The
information contained 1n the comphance repor has been evaluated dunng the
preparation of the Slatement of Basis for the proposed major Facility Review permit.
The main purpose of this evaluation is to identify ongoing or recurning problems that
shauld be subject to a schedule of compliance. No such problems have been
identified.” July 2043 Statement of Basis at 35. This section also noted that the
District issued eight NOVs Lo the refinery in 2001, but did not discuss any NOVs
issued to the relinery in 2002 or the first half of 2003. EPA notes that there appear to
have been approximately 36 NOVs issued duning (hat time, each of which 1s
identified as pending in the documentation provided by Pelitioner.

December 16, 2004 Statement of Basis: “The facility is not currently in violation of
any requirement. Morcover, the District has updated its review of recent violations
and has not found a pattern of violations that would warrant imposition of a
compliance schedule” December 2004 Statement of Basis at 34,

2003 Responsc to Comments (“RTC™) {from Golden Gate University): “The
District's review of recent NOV's failed 10 reveal any evidence of current ongoing or

recurring noncompliance that would warrant a compliance schedule.” 2003 RTC
(GGU)at 1.

EPA linds that the District’s slatements at the time it issued (he imitial and revised
Permits do not provide a meaningful explanation for the lack of a compliance schedule in the
Permit. Ustng the Disinicl’s own enforcement records, Petitioner has demonstrated that there
were approximately 50 unresolved NQOV's at the time the revised Permit was issued in December
2004. The District’s statements in the pennitting record, however, create the impression that no
NOVs were pending at that time. Although the District acknowledges that there have been
“reeent violations,” the District fails to address the fact that it had issued a sigmificant number of
NOVs to the facility and that many of the issued NOVs were still pending. Morcover, the
District provides only a conclusory statement that there are no ongoing or recurring preblems that

Pelitioner un Febuary 23, 2005
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¢ould be addressed with a compliance schedule and affers no explanation for this determination.
The District’s staterments give no indication that it actually reviewed the circumstances
underlying recently issued NOY's to determine whether a compliance schedule was necessary.
The Distnict’s mostly generic statements as to the refinery’s compliance status are not adequate to
supporl the District’s decision that no compliance schedule was necessary in tight of the NOVs.'?

Because the Distnet Faled to include an adequate discussion in the permitting record
regarding NOVs issued to the refinery, and, in particular, those that were pending al the time the
Permit was issued, and an explanation as to why a compliance schedule is not required, EPA
finds that Petitioner has demonstrated that the District’s consideration of the NOVs during the
title ¥ permitting process may have resulted in a deficiency in the Permit. Therefore, EPA 15
granting the Petition {0 require the Distocl to either incorporate a compliance schedule in the
Permit or to provide a more complete explanation for its decision not 10 do so,

When the District reopens the Permit, it may consider EPA’s previous orders in the
Huntley, Dunkirk, and New York Orpanic Fertilizer matters to make a reasonable detemmination
that no compliance schedule is necessary because (i) the facility has retumned to compliance; (i)
the violations were intermittent, did not evidence on-going non-compliznce, and the source was
in compliance at the time of permit issuance; or (111) the District has opted to pursue the matter
through an enforcement mechanism and will reopen the permit upon a consent agreement or
courl adjudication of the noncompliance issues. Consistent with previous EPA orders, the
District must also ensure that the permit shield will not serve as a bar or defense to z2ny pending
enforcement action.'' See Fffuntiey and Dunkirk Orders at 5.

b. Episodes

Petitioner also cites the number of “episodes™ at the plant in the years 2003 and 2004 asa
hasis for requinng a2 compliance schedule. Episodes are events reporied by the refincry of
equipment breakdown, emission excesses, inoperative monitors, pressure seliel valve venting, or
other facility failures. Petition al 15, n. 21. According to the District, “[e]pisodes are reporiable
evenls, but are not necessarily violations. The District reviews cach reperted episode. Forthose
that represent a violation, an NOV is issued.” Lelter from Adan Schwartz, Senior Assistant
Counsel, BAAQMD to Gerardo Rios, EPA Region IX, dated January 31, 2065. The summary
chart entitled “BAAQMD Episodes™ attached to the Petition shows that the District specifically

“In contrast, EPA notes that the siate peomining authority in the Huntley and Dunkizk Orders provided 3
thorough record as to the existence and citcumstances regarding the pending HOVs by describing them in detail in
the permits and acknowledging the enforcemnent issues in the public notices for the permits. Huntley at 6, Dunkirk at
fi. In addition, EPA found that the permits contained “sufTicient safeguards™ Lo ensure thal the penmit shields wauld
not preclude appropriale enforcement actions. fd,

' A ficr reviewing the permit shield in (he Permit, EFA finds nothing in it that could serve as a defense 1o
enforcement ol the pending WOVs, The District, hirwever, should still independently perform this review wikn it
reopens the Permit.
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records for each episode, under the heading “Status,” its detenmination for cach episode: (i) no
action; {(ii} NOV issued; (iu) pending; and (iv) void. This document supports the Dislct’s
slatement that it reviews each episode to sce whether it warrants an NOV. Because not every
episode Is evidence of noncompliance, the number of episodes is not 4 compelling basis for
determining whether a compliance schedule is necessary. Moreover, Petitioner did not provide
additional Eacts, other than the summary chart, to demonstrate that any reported cpisodes are
violations. EPA therefore finds that Petitioner has not demonstrated that the District’s
censideration of the various episodes may have resulted in a deficiency in the Permit, and EPA
denies the Petition as to this issue.

c. Repeat Violations and Episodes at Particular Units

Petitioner claims that certain units at the plant are responsible for multiple episodes and
vielations, “possibly revealing serious ongoing or recurning compliance issues.” Petition at 16.
The Petition then cites, as evidence, the existence of 16 episedes and 8 NOVs for the FCCU
Calalytic Regenerator (S-5), 9 episodes and 4 NOVs for a hot fumnace (5-220), 9 cpisodes and 2
NOVs for the Heat Recovery Steam Generator (S-1031), and 3 episodes and 2 NOWs for the
Souih Flare (5-18).

A close examination of the BAAQMUD Episcdes chart relied upor by Petitioner, however,
reveals that the failures identified for these episodes and NOVs are actually quite distinct from
one another, olten covering dilferent components and regulatory requirements. This fact makes
sense as emission and process umts al refinenes tend to be very complex with multiple
components and multiple applicable requirements. When determining whether a compliance
schedule is necessary for ongeing violations at a particutar emission unif based on multiple
NOVs issucd for that unif, it would be reasonable for a pcrmitting authonity to consider whether
the viclations perfain to ihe same componenl of the enussion unit, the causc of the violations is
the same, and the cause has not been remedied through the Distoct’s enforcement aclions.
A.gain, Petitioner has failed to demonstrate that the District’s consideration of the various repeat
emisodes and alleged violations may have resulted in a deficiency in the Permit. EPA therclore
denics the Petition as to this issue, :

d. Complaints

Petitioner contends that the “numercus complaints” received by the Disinct between 2001
and 2004 also lay a basis for the need for a compliance schedule. These complaints were
senerally for odor, smoke ar other concems. As with the episodes discussed above, the mere
existence of a comptaint does not evidence a regulatory violation. Moreover, where the Distct
has venfied cerlain complaints, it has issued an NOV 1o address public nuisance issves. Assuch,
even though complatnts may indicate problems that nesd additional investigation, they da not
necessarily lay the basis for a compliance schedule. Because Petitioner has not detonstrated that
the complaints received by the Distnict may have resulted in a deliciency in the Permit, EPA
denies the Petition as to this issuc.



e. Allegation that Probiems are not Resolved

Petitioner proposes three “potential solutions to ensure compliance:” {1) the Distoct
should address recuming compliance at specific emmission units, namely S-5, 5-220 and S§-1030,
(2) the District should impose additional maintenance or installation of menitoring equipment, or
new monitoring methods to address the 30 episodes involving inoperative monilors; and (3) the
District should impose additional operational and maintenance requirements to address recurring
problems since the source is not operating in compliance with the NSPS requirement 1o maintain
and operate the facility in a manner consistent with good air pollution control practice for
minimizing emissions. Petition at 18-39.

In regard te Petitioner’s first claim for relief, EPA has already explained that Petitioner
has not demonstrated that the District’s consideration of the various ‘recurring” violations for
particular emission units may have resulted in a deficient permit or justifies the imposilion of a
compliance schedule. [n regard to the second claim for relief, the 30 episodes cited by Peliioner
are for dilferent monitors, and spread over a multi-year period. As long as the District seeks
prompt corrective action npon becoming aware of inoperative monitors, EPA does not sec this as
a basis for additional maintenance and monitoring requircments for the monitors. Moreover,
EPA could only require additional monttoning requirements to the extent that the underlying SIP
or some ather appliczble requirement does not alrcady require monitonng. See 40 C.F R.

§ 70.6(a)(3)(1)(B). Lastly, in response to Pelilioner’s third claim for relief seeking imposition of
additional operation and maintenance requirements due to an alleged violation of the “good air
pollution control practice” reqquirements of the NSPS, EPA believes that such an allegation of
noncompliance is teo speculative to warrant 2 cempliance schedule without further investigation.
As such, EPA finds thal Petitioner has not demonstrated that the Distnict’s failure 1o include any
of the permit requirements Petitioner requests here resulted in, ar may have resulted in, a
deficient permit, and EPA demes the Petition on this ground.

2. Non-Compliance Istnes Raised by Public Comments

Petitioner claims that since the Distnct failed to resoive New Source Review (“NSR™)"
compliance issues, EPA should object to the issuance of the Permit and require either a
compliance schedule or an explanation that one is not necessary. Pelition at 21. Petitioner
claims to have identified four potential NSR violations at the refinery, as follows: {i) an apparent
substantial rebuild of the Muid catalytic cracking unit (“FCCU™) regeneraltor (S-5) without NSR
review," based on information that large, heavy components of the FCCU were recently

12 “NSR” is used in this section 10 include both the nonattainment area New Source Review penmit
program and the alaicment atea Prevention of Signihicant Deterioration {"PSD") peamil prograrn.

B petitioner also alleges thal 5-5 went through a rebuild without imposition af enussion
limitations and other requirements of 40 CF R_ § 63 Subpart UUUL EPA notes that the requirements of Subpart
LU are ingluded in the Permit with 2 future effective date ol April 11, 2005 Permat a1 8G.
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replaced; (i1) apparent emissions increases at two boiler units (§-3 and S-4) beyond the NSR
significance level for maodified sources of NOx, based on the District’s emissions inventory
indicating dramatic increases in NOx emissions between 1993 and 2001; and (iii) an apparent
significant incrcase in SO, emissions at a coker burner {S-6), based on the Disirici’s emissions
inventery indicating a dramatic increase in 50, emissions in 2001 over the highest emission rate
during 1993 to 2000." DPetition at 20.

All sources subject to title V must have a permit to operate that assures compliance by the
source with all applicable requirements. See 40 C.F.R. § 70.1(b); CAA §§ 502(a), 504(a). Such
applicable requirements include the requirement to obtain NSR permils that comply with
applicable NSR requirements under the Act, EPA regulations, and state implementation plans.
See generally CAA §§ 110(2)(2)(C), 160-69, 172(c)(5), and 173; 40 C.F.R. §§ 51.160-66 and
52.21. NSR requircments include the application of the best available control technology
("BACT") to a new or modified source that results in emissions of a regulated poliutant above
certain legally-specified amounts."”

Based on the informatien provided by Petitioner, Petitioner has failed to demonstirate that
NSR permitting and BACT requirements have been triggered at the FCCU catalylic regenerator
8-5, boilers S-3 or -4, or coke bumer 5-6. With regard to the FCCU catalytic regenerator,
Petitioner’s only evidence in support of its claim is (i) an Apnl 8, 1999, Energy [nformation
Administration press release that states that the refinery announced the shutdown of its FCCU on
March 19, 1999, and announced the restarting of the FCCU on April 1, 1999;' znd
(1) information pested at the Web site of Surface Consultants, Inc., stating that “several large,
heavy components on [the FCCU] needed replacement.” See Petition, Exhibit A. Petitioner
ollers no evidence reparding the nature of these activities, whether the activities constitute a new
or modified source under the NSR rules, or whether refinery emissions were in any way aflected

** Petitioner also lkes issue with the Dismict's position that “the [H5R] preconstruction review rules
themselves are not applicable requitenents, for purposes o Title ¥." {Petition, af 21; December 2003 Consolidated
Bespense to Comnwas ("CRTC™} at &-7). Applicable requirements are defined in the District’s Regulation 2-6-202
as *[a]ir quality requiremments with which a facility must comply pursuant to the District’s regulations, codes of
California stawtory kaw, and (he federal Clean Air Act, inchading all applicable requiremcnts as defined in 40 C.F.R.
§ 70.2." Applicable requirements are defined in 40 C.F.R. § 70.2 to include “any standard or other requircment
previded for in the applicable inplementation plan approved or promulgated by EPA through relemzking under title
I of the Act that implenents the relevant requirements of the Act..." Since the District's NSR rules arc pan of iis
irnplemeniaiion plan, the NSR rules themselves ate applicable requirenients for purposes of title V. Since this point
has little relevance to the maner al kand {i.e., whether in this case the NSK mules apply to a particular new or
madified source at the refinery), EPA views the Districl’s position as ofrter dictum.

¥ The Act distinguishes between Lhe requirement to apply BACT, which is part of the #SD permit program
for attainment areas, and Lhe requirement ta apply the lowest achievable emission rake ("LAER™), which iz part of the
WSR permit program For nonatainment areas. In this case, however, the Dismict's NSR rules vse the term "BACT"
to sipnify “LAER™

'* This press release is available on the Intemet at hitpdfwww ela doe. govincic/presa/press 1 23 hiind (last
viewed on Fehruary 1, 2003}
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by these activities

With repard to the iwo boilers and the coke burner, Petitioner's only evidence in support
of its claims are apparent ““dramatic™ increases in each of these unit’s emissions inventory.
However, as the District correctly notes:

“...the principal purpose of the inventory is planning; the precision needed for this
purpose is fairly coarse. The inventory emissions are based, in almost all cases,
on assumed emission factors, and reported throughputs. An increase in emissions
from one year te the next as reflected in the inventory may be an indication that
reported throughput has inercased, however it does not automatically follow that
the source has been modified. Unless the thraughput exceeds permit limits, the
Increase usuaily represents use of previously unused, but authenized, capacity. An
increasc in reported throughput amount could be taken as an indication that
further investigation is appropriate to determine whether a modification has
occurred. However, the District would not conclude that a modification has
occurred simply because reporied throughput has increased ™

December 1, 2003 Consolidated Response to Comments (2003 CRTC™), at 22. Moreover,
Petitioner does not ¢laim to have sufTicient evidence to establish that these vnits are subject to
NSR permitting and the appheation of BACT. The essence of Petitioner’s objection is the need
for the Dristrict to ““determine whether the sources underwent a physiczl change or change in the
method of operation that increased emissions, which would tngger NSR.” Petition at 20. Not
only is Petitioner unable to cstablish that these units tniggered NSR requitements, Petitioner is
not even alleging that NSR requirements have in fact been tnggered. Petitioner is merely
requesting that the District make an NSR applicability determination based on Petitioner's “well-
documented concerns regarding potential non-compliance.” Petition at 20 (emphasis added).

Dunng the title ¥V permitting process, EPA has also been pursuing similar types of claims
in another forum. As part of its National Petroleum Refinery Initiative, EPA identiflied four of
the Act’s programs where non-compliance appeared widespread among petroleum reliners,
including apparent major modilications to FCCUs and refinery heaters and boilers that resulted
in signilicant increases in NOx and S50, emissions without complying with NSR requirements.
However, based on the infarmation provided by Petitioner, EPA is not prepared to conclude at
this time that these units at the Valero refinery are ot of comphiance with NSR requirements. [f
EPA later determines that these units are in violation of NSR requirements, EPA may object to or
reopen the title ¥ permit to incorporale the applicable NSR requirements.’”

Since Petitioner has failed to show that NSR requirements apply to (hese units, EPA finds

1" EPA notes that with respect (o the specific claims of MSR viclalions raiscd by Petilicner in ils comments,
the District “inlends to fallow up with furber investigation.” December 1, 2003 CRTC, at 22, EPA encourages Lhe
District ta do so, especially where, as in this case, the apparent changes in the crmussions imventories are subsiantial,
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that Petitioner has not met its burden of demonstrating a deficiency in the Permit. Therefore, the
Petition 1s demied on this issue. '

3. Intermitlent and Continuous Compliance

Petitioner contends that EPA must object to the Permit because the District has
interpreted the Act to require only intermittent rather than continuous compliance. Petition at 21-
22. Petitioner contends that the Distnict has a “fundamentally flawed philosophy.” Petitioner
peints to a statement made by the District in its Response to Public Comments, dated December
1, 2003, that “[c]ompliance by the refincries with all District and federal air regulations will not
be continuous.™ Petitioner conlends that the District “expects only inlermittent compliance” and
that the Dustrict’s belief “that it need only assure ‘reasonable intermittent” compliance’ means
that it failed to see the need for a comphiance plan in the Permit.

EPA disagrees with Pelitioner's suggestion that the Distnct’s view of intermiltent
compliance has impaired its ability to properly implement the title ¥V program. As slated above,
EPA has nat concluded that a compliance plan is necessary to address the instances of non-
compliance at this Facility. Moreover, the Agency disagrees with Petitioner’s interpretations of
the Distnct’s comments on the issue. For instance, EPA finds nothing in the record slating that
the District’s view of the Permit, as a legal matler, is that it need assure only intermittent
compliance. Rather, a fairer reading of the Distnct’s vicw is that, realistically, intermittent non-
compliance can be expected. As the District stated:

The [hstrct cannct rule out that tnstances of non<compliance will occur. Indeed ata
refinery, at least occasional events of non-compliance can be predicted with a high degree
of certainty. . .. Compliance by the refineries with all District and federal air regulations
will not be continuous. However, the District believes the compliance record at this
[Shell} and other refinenies 18 well within a range to predict reasonable intermittent
compliance. December 1, 2003 RTC af 15,

The Dhstnct’s view appears 1o be based on experience and the practical reality that
complex sources with thousands of emission points which are subject to hundreds of local and
federal requirements will find themselves oul of compliance, not necessanly because their
permits are inadeyuate but because of the limits of technology and other factors. Even a source
with a perfectly-dralled permit — one that requires state of the art monitonng, scrupulous
recerdkeeping, anul regular reporting 1o regulatory agencies — may find itself out of compliance,
not because the permit is deficient, but because of the limitations of technology and other factors.

EPA also believes thal, far from sanctioning intermittent compliance, as Petitionet
sugpests, see Petition at 22, n. 36, the Distnct appears commilted to address it through
enforcement of the Permit, when appropriate: “when non-compliance occurs, the Title ¥ permit
will enhance the ability Lo delect and enforce against those occurrences.” fd. Although the
Drstrict may realistically expect instances of non-compliance, it docs not necessanly excuse
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them. Non-compliance may still constitute a viclalion and may be subject to enforcement actlion
For the reasons stated above, EPA denies the Petition on this ground
4. Compliance Cerifications

[nitial compliance cerlifications must be made by all sources that apply for a title ¥
permit at the time of the permit application. See 40 C.F.R. § 70.5(c)(9). The Part 70 regulations
do not require applicants to update their compliance certification pending issuance of the permit.
Petitioner correctly points out that the District’s Regulation 2-6-426 requires annual compliance
cerlifications on “every anniversary of the application date” until the permit 15 issued. Petilioner
claims that, other than a truncated update in 2003, the plant has failed to provide annual
certifications between the imitial permit application subtmittal in 1996 and issuance of the permit
in Decemnber 2004. Petitroner believes that ““defects in the compliance centification procedure
have resulted in deficiencics in the Permit."” Petilion at 24.

In determining whether an objection is warranted for alicged flaws in the procedures
leading up to permit issuance, inciuding compliance certifications, EPA considers whether the
petitioner has demonstrated that the alleped [laws resulted in, or may have resulted in, a
deficiency in the permit’s content. See CAA Section 505(b)(2) (objection required *if the
petitioner demonstrates ... that the permil is not in compliance wilh the requirements of this Act,
including the requirements of the applicable [SIP]™), 46 C.F.R. § 70.8(c)(1); See afso in the
Matter of New York Organic Fertilizer Company, Petinon No, [[-2002-12 {May 24, 200}, at 9.
Petitioner assumes, in making its argument, that the District needs these compliance
cerlifications to adequately review compliance [or the fzeility. This is not necessarily true.
Sources olten cerlify compliance based upen information that has already been presented to a
permilting anthonty or based upon NOVs or ather compliance documents received from a
pemnitting authonty. The requirement for the plant to submit episode and other reports means
that the Distrct should be privy to all of the information available o 1he source pertaining lo
compliance, regardless of whether compliance certifications have been submitted annually.
Finally, the Distoct bas a dedicated employee assigned as an inspector to the plant who visits the
plant weekly and sometimes daily. In this particular instance, the compliance certification would
likely not add much to the District’s knowledpe about the compliance status of the plant. EPA
believes that in this case, Petitioner has failed to demonstrate that the lack of a proper initial
compliance cerlification, or the alleged fatlure to properly update that initial compliance
certification, resulted in, or may have resulted o, a deficiency in the permit.

D. Statermnent of Basis

Petitioner alleges that the Statements of Basis for the Permit issued in December 2003
and for the revised Permit, as proposed in August 2004, arc inadequate. Specifically, Petitioner
alleges the following deficiencies:
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Neither Statement of Basis contains detailed facility descriptions, including
comprehensive process low information;

* Neither Sutement of Basis contains sufficient information to determine applicability
of “cerlain requirements to specilic sources.” Petitioner specifically identifies
exemptions frem permitting requirements that BAAQMD allowed for tanks.
Petitioner also references Attachments 2 and 3 to EPA’s October B, 2004 letter as
support for its allegation that the Statements of Basis were deficient because they did
not address applicability of 40 C.F R. Part 63, Subpart CC to lares and BAAQMI)
Repulation 8-2 to hydrogen plant vents.

o Neither Statement of Basis addresses BAAQMD’s compliance determinations

e The 2003 Statcment of Basis was not made available on the District’s Web sile during
the April 2004 public comment period and does not include information about permit
revisions in March and August 2004

The 2004 Statement of Basis does not discuss changes BAAQMD made to the Permit
between the public comment period in August 2003 and the final version issued in
Deccrber 2003, despite the District’s request for public comment on such changes.

EPA’s Parl 70 regulations require permitling authonties, in connection with initiating a
public comment period pner 1o issuance of a title ¥ permit, to “provide a staicment that sels
forth the legal and (actval basis for the drall permit conditions.”™ 40 C.F.R. § 70.7(a){5). EPA's
regulations do not require that a statement of basis contain any specific elements; rather,
permitting authonties have discretion regarding the contents of a statement of basis. EPA has
recomrnended that statements of basis contain the following elements: (1) a descriplion of the
facility; (2) a discussion of any opcrational flexibility that will be utilized at the facility; (3 ) the
basis for applying the permit shield; (4) any federal regulatory applicability determinations; and
(5 ) the rationale for the monitonng methods selected. EPA Region V has also recommended the
inclusion of the following: {1} momitoring and operaticnal restrictions requirements; (2)
applicability and ¢xemptions; (3) cxplanation of any conditions from previously issued pemmits
that arc not being transferred 1o the tille V permit; {4} streamlining requirements; and (5) certain
other factual information as necessary. Sec, Los Medanos, at 10, n_16.

There is no legal requirement that a permitting authority include information such as a
specific facility descnption and process (low diagrams in the Slatement of Basis, and Petitioner
has not shown how the lack of this information resulted in, or may have resulted in, a deficiency
in the Pennit. Thus, while a facility descoption and process [low diagrams might provide useful
information, their absence from the Statement of Basis does not constitute grounds for objecting
to the Permit.

EPA agrees, in part, that Petitoner has demonstrated the Permit is deficient because the
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Statement of Basis does not explain exemplions for cerlain tanks. This issue is addressed more
speeifically in Section [ILH.3.

EPA agrees with Petitioner’s allegation that the Statement of Basis should have included
a discusston regarding applicability of 40 C.F.R. Pari 63, Subpart CC to flares and BAAQMD
Regulation 8-2 te hydrogen plant vents. Applicability determinations are precisely the type of
information that should be included in a Statement of Basis. This issue is addressed more
specilically in Section ITLH.1.

EPA addressed Petitioner’s allegations relating to the sufficiency of the discussion in the
Statement of Basis on the necessity of 2 compliance schedule in Section [ILC.

EPA does not agree with Pelitioner’s aliegations that the 2003 Statement of Basis was
deficient because it was not available an the District’s Web site during the 2004 public comment
peried or because it did not provide information about the 2004 reopening. First, EPA notes that
the 2003 Statement of Basis has been available to the public on its own Web site since the initia!
permit was issucd in December, 2003." [n addition, Petitioner has not established a legal basis
1o support its claim that this informatian is a required element for a Statement of Basis,
Petitioncr also concedes that the District provided a different Statement of Basis in connection
with the 2004 reopening. Petitioner does not claim that the Permit is deficient as a resuit of any
of these alleged issues regarding the Statcment of Basis, therefore, EPA denics the Petition on
this ground..

EPA does not agree with Petitioner’s allegations that the 2004 Statement of Basis was
deficient because il did not discuss any charges made between the drafl permit available in
August 2003 and the final Permit issued in December 2003, Petitioner has not established a legal
basts to support its claim that this information is a required element for a Statetnent of Basis,
Petitioner has not demonstrated that the Permit is deficient because the District did not provide
this discussion in the 2004 Statement of Basis. Moreover, Petitioner could have oblained much
of this information by reviewing the District’s response to commenls received during the 2003
public comment period, which was dated December 1, 2003, Therefore, EPA denies the Pelition
on this ground.

E Permit Shields

The District rules allow two types of permit shields. The permit shicld types are defined
as follows: (1) A provision in a title ¥ permit explaining that specific federally enforceable
regulations and standards do not apply to 3 source or group of sources, or (2) A provisicnin a
title V' permit cxplaining that specific federatly enforceable applicable requirements for
monitoring, recordkeeping and/or reporting are subsumed because other applicable requirements

" Titte v permils and related documents arc available through Region 1X's Electronic Permit Submittal
System at hitpAfwww.epa govitegion(d/ain/peornit/index himl.

24



for monitering, recordkecping, and reporting in the permit will assure compliance with all
cmissiot: limits. The District uses the second type of permit shield for all streamlining of
monitoring, recordkeeping, and reporting requirements in title ¥ permits, The District’s
Statement of Basis explains: “Compliance with the applicable requirement contained in the
permit automatically results in compliance with any subsumed (= l¢ss siringent) requirement.”
See December 2003 Statement of Basis at 27,

40 C.F.R. §§ 60.7(c) and {d)

Petitioner alleges that the permit shield in Table IX B of the Permit (p669-670)
improperly subsumcs 40 C.F.R. §§ 60.7(c) and {(d) under SIP-approved BAAQMD Regulation
1-522 .8, and that the Statement of Basis does nat sufliciently explain the basis for ihe shicld.
Petition at 28.

BAAQMD Regulation 1-522.8 requires that

Monitoring data shall be submitted on a monthly basis in a format specilied by the
APCO. Reports shall be submitted within 30 days of the close of ihe month
reporied on.

Sections 60.7(c) and {d) require very specific reportling requirements that are not required
by BAAQMD Regulation 1-522. 8. For instance, § 60.7(c)}{1) requires that excess emissions
reporis include the magnitude of excess emissions computed in accordance with § 60.13({h) and
any conversion factors used. Section 60.7{d}(1) requires, that the report fonn contain, among
other things, the duration of excess eniissions due to startlup/shutdown, control cquipment
problems, process problems, other known causes, and unknown causes and 1olal duration of
€XCESS eMmissions.

The Statement of Basis for Valero contains the following justification for the shield

40 C F.R. Parl, 60 Subpart A CM3 reporiing requirements are satisfied by
BAAQMD 1-522.8 CEMS reporting requirements. See December 2003 Stalement
of Basis at 31.

EPA agrees with Petitioner that the requirements of 40 C.F.R. §§ 60.7{c) and (d} are not
satisfied by BAAQMD Repulation 1-522.8, and that the Statement of Basis does nol provide
adequate justification for subsuming §§ 60.7{c) and (d). An adequate justification should aildress
Aow the requiremenls of 2 subsumed repulation are satisfied by anather regulation, not simply
that the requiremcnts are satisiied by another regulation. .

For the reasons set forth above, EPA Is granting Lhe Petition on these grounds. The
District must reopen the Permit to include the reporing requirements of §§ 60.7(c) and (d) or

adequately explain how they are appropriately subsumed.
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2. BAAQMD Regulation -7

Petitioner also alleges that the District incorrectly attempted to subsume the State-only
requirements of BAAQMD Regulation 1{-7 for valves under the requirements of S1P approved
BAAQMD Repulation 8-18-404, and states that only a federal requirerent may be subsumed in
the permit pursuant to BAAQMD Regulation 2-6-233.2, Petition at 25.

Including a permit shield for a subsumed non-federally enforceable regulation has no
regulatory signilicance from a federal perspective because it is not related Lo whether Lhe permil
assures compliance with all Clean Air Act requirements. See 40 CF.R. 70.2 (delining
“applicable requirement™); 70.1(b) (requiring that title ¥ sources have operating permats that
assure compliance with all applicable requirements). State only requirements are not subject to
the requirements of title ¥ and, therefore, are not evaluated by EPA unless their terms may either
impair the effectiveness of the title V permit or hinder a permitting authonty’s ability to
implement or enforce the title V permit. In the Matter of Eastman Kodak Conipany, Petition
No.: 1-2003-02, at 37 (Feb. 18, 2005). Therefore, GPA is denying the Petition on this issue.

3. 40 C.F.R. § 60.482-7(g)

Petitioner alleges that a permit shield should not be allowed for federal regulation NSPS
Subparl VV, § 60.482-7{g} based upon its being subsumed by SIP-approved BAAQMD
Regulation 8-18-404 because the NSPS defines monitoring protocols for valves that are
demanstrated to be unsale to monitor, whereas Regulation 8-18-404 refers o an altemative
inspection scheme for leak-free valves. Petitioner states “Because lhe BAAQMD regulation does
not address the same issue as 40 C.F.R. § 60.482-7(g), it cannot subsume the federal
requirement.” Petition at 29

EPA disagrees wilh Petitioner that the two regulations address different 1ssucs. Both
regulations address alternative inspection time lines for valves. Regulation 8-18-404 specifically
states:

Alternative Inspection Schedule: The inspection {requency for valves may change
from quarterly to annually provided all of the conditions in Subseciion 404.1 and
404.2 are satished.

404.1 The valve has been operated leak free for five consecutive quariers,

404.2 Records are submitted and approval from the APCO is obtained.

404.3 The valve remains leak free. If a leak is discovered, the inspection
frequency will reverl back lo quarterly.

NSPS Subparl VV requires va!ves lo be monitered monthly except, pursuant to § 60.482-Xg),

any valve that is designated as unsafc o monilor must only be monitored as frequently as
practicable during safe-to-monitor times. [n explaining Lhe basis for lhe shield, the Permul states:
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{00.432-Ng)] Allows relief from monthly monitoring if designated as
unsafe-to-monitor. BAAQMD Regulation 8-18-404 does not allow this relief.
Permit at 644,

BAAQMD is correct that the Regulation 8-18-404 is more stnngent than 40 C.E.R
§ 60.4282-7(g). Therefore, EPA is denying the Petition on this issue.

F. Throughput Limils for Grandfathered Sources

Petitioner alleges that EPA should object to the Permit to the extent that throughput limits
for grandfathered sources set thresholds helow which sources are not required to submit all
information necessary to determine whether “new or modified construction may have occumed.”
Petitioner also alleges that the thresholds are not Ylegally correct” and therefore are not
reasonably accurate swrogates tor a proper WSR baseline determination. Petitioner also arpues
1that EPA should object to the Permit because the existence of the throughput Limits, even as
repoding thresholds, may create “an improper presumption of the comectness of the threshold™
and discourage the Disinct from mvestigating evenis that do not trigger the threshold or reduce
penaities for NSR violations. Finally, Petitioner also requests that EPA object to Lhe Permit
because the Disinct’s reliance on non-SIP Regulation 2-1-234.1 “in deriving these throughput
limits" is improper.

The District has established throughput limits on sources that have never gone through
new source review (“grandfathered sources™). The Clean Air Act does not require permitling
authorities to impose such requirements. Thercfore, to understand the purpose of these limits,
EPA is relying on the District’s statements characterizing the reasons for, and legal implications
of, these throughput limits. The Distnct’s December 2003 CRTC makes the following points
regarding throughput limats:

e The throughput limits being established for grandfalthered sources will be a useful tool
ihat enhances compliance with NSR. . . .Requinng facililtes to report when
throughput limits are exceeded should alert the Districl in a timely way to the
possibility of a modification occumng.

The limits now function merely as repartling thresholds rather than as presumplive
NER triggers.

They do nol creale a baseline against which future increases might be measured
(“NSR. baseling™). Instead, they act as a presumplive indicator thal the equipment has
underpone an operational change (even in the absence of a physical change), becausc
the equipment has been operated beyond designed or as-built capacity.

The throughput limits do not cstablish baselines; furthermere, they do not contravene
NSR requirements. The baseline for 2 modification is determined at the time of
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permut review. The proposed limits do not preclude review of a physical modification
for NSE. implications.

e Throughput limits on grandfathered sources are not federally enforceable.

e The [permits] bave been modified to clearly distinguish between bimits imposed
through NSR and {imits imposed ar grandfathered sources.

December 1, 2003 RTC at 31-33.

EPA believes the public commenis and the District’s responscs have done much lo
describe and explain, in the public record, the purpose and legal significance of the Dhstnict’s
throughput limits for grandfathered sources. Based on these interactions, EPA has the following
responses 1o Petitioner’s allegations.

First, EPA denies the Petition as to the allegation that the thresholds set levels below
which the facility need not apply for NSR perrmiis. As the Disirict states, the thresholds do not
preclude the imposition of federal NSR requirements. EPA does not sce that the throughput
limils would shicld the source from any requirements to provide a timely and complete
application if a conslruction project will tngger federal MSR requirements.

Second, the Permit itself makes clear that the throughpul limits are not to be used for the
purpasc of establishing an NSR baseline: “Exceedance of this limit dees not establish a
presumption that a modification has occurred, ner does cempliance with the limit establish a
presumption that a modification has not occurred ™ Permut at 4. Therefore, EPA [inds no basis to
object to the Permit on the ground that the thresholds are not “reasanably accurate surrogates™ for
an aclual NSR baseling, as they clearly and expressly have no legal signilicance for that purpose.

Third, while EPA shares Petitioner’s inferest in compliance with NSR requiremenls,
Petitioner's concern that the thresholds might discourage reliance on approprniate NSR baselines
to investigaie and enforce possible NSR vialations is speculative and cannot be the basis of an
objection to the Permuit.

Fourth, EPA finds that the District’s reliance on BAAQMD Reguiation 2-1-234.1, which
i5 not S[P-approved, to impose these limils is appropriate. EPA’s review of the Permit, however,
found a statement suggesting that the District wil} rely on this non-SIP approved rule to
determine whether an NSR modification has occurred. EPA takes this opportunity to remind the
District that its NSR permits must meet the requirements of the federally-applicable SIP. See
CAA 172, 173; 40 C.F.R. § 51. EPA finds no basis, however, to conclude that the Permit is
dehcient.

G. Monitoring
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The lack of monitering raises an issue as to consistency with the requircment that each
permit contain monitoring sufficient to yield reliable dala from the relevanl time period thal are
represenlative of the source’s compliance with the permit where the applicable reyuirement docs
not require periodic monitoring or testing. See 40 C.F.R. § 70.6(a)(3}i)}B). EPA has
recopnized, however, that there may be limited cases in which the establishment of a regular
program of monitoring or recordkeeping would not significantly enhance the ability of the permit
to assure compliance with an applicable requirement and where the status que (i.e., no
monttoring or recordkecping) could mect the requirements of 40 C.FR. § 70.6(a)(3). See, Los
Medanos, at 16. EPA’s consideration of these issues and determinations as to the adequacy of
monitering follow.

1 40 C.F.R. Part 60, Subpart J {NSPS for Petroleurn Refineries)

Petitioner makes the following allegations with regard to the treatment of flares under
NSPS Subpart J: (i) BAAQMD has not made a determination as 1o the applicability of NSFS
Subpart J to three of the four Nares at Valero; (31} there is no way to tell whether lNares qualify for
the exernption in NSPS Subpart J because there are no requirements in the Permit to ensure that
the flares are operated only in "emergencies;” (iii) the Permit must contain a federally
enforceable reporting requirement to verify that each flaring event would gualify for an
exemption from the H2S limit; (iv) the Permit fails to ensure that al! other NSPS Subpart
requirements ace practically enforceable; and (v) federally enforceable monitoring must be
imposed pursuant to 40 C.F.R. §§ 70.6(2)(3)(i)}(B} and 70.6(c} and Section 504(c) of the Act to
verify compliance with all applicable requirements of Subpart J. Petition at 33.

The New Scurce Performance Standard (NSPS) for Petroleum Relinenes, 40 C E.R. Pan
60, Subparl I, prohibits the combustion of furel gas containing H,S in excess of 0.10 gridscl at
any [tare built or madified after June {1, 1973, This prohibition is codified in 40 C.F.R.
§ 60.104(a}(1). Additionally, 40 C.F.R. §§ 60.10G5{a}{3-4) requires the use of continuous
monitors for flares subject (o § 60.104{a)(1). However, the combustion of gases relcased s a
result of emergency malfunctions, process upsets, and relief valve leakage is exempt from the
H,S limit. The drall refinery pemuts proposed by BAAQMD in February 2004 applicd z hlanket
exemption from the H,8 standard and associaled momitoring for about half of the Bay Area
refinery fares on the basis that the Nares are "not desipned” to combust routine releases. The
slatemenlts of basis for the refinery permits stale, however, that at least some of ihese (Yares are
"physically capable" of combusting routine releases. To help assure that this subset of Mares
would not tngger the H;S standard, BAAQMD included a condition in the permits prohibiting
the combustion of routine releases at these Nares.

Following EPA comments submitted to BAAQMD 1 April of 2004; BAAQMD revised
1ts approach to the NSPS Subpart J exemption. The permits proposed to EPA in August of 2004
indicate that all flarcs that are alfecled umts under 60.100 are subject to the H2S standard, excepl
when they are used to combust process upset gases, and gases released to the fares as a rosull of
relief valve leakages or other malfunctions. However, Lhe permits were nol revised to include the
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continuous monitors required under §§ 60.105{(2}(3) and (4) on the basis that the flares will
always be used to combust non-routine releases and thus will never actually trigger the 128
standanl or the requircment to install monitors.

With respect to Petitioner’s [irst allegation, BAAQMD has clearly considered
applicability of NSPS Subpart J to flares, and has indicated that NSPS Subpart J applies (o one,
3-19. Page 16 of the December 2004 Siatement of Basis states:

The Benicia Refinery has three separate Nare header systems: 1) the main Nare gas
recovery header with Nares 53-18 and 3-19, 2) the acid gas {lare header with flare 5-16,
and 3) the butane flare header with Nare S-17. Flares §-16 and 5-18 were placed in
service during the original refinery slartup in 1968, Flare S-17 was placed in scrvice wilh
the butane tank TK-1726 in 1972. Flare $-19 was added to the main gas recovery header
in 1974 to ensure adequate relief capacity for the refinery. S-19 is subject to NSPS
Subpart J, because it was a fuel gas combustion device installed after Jung 11, 1973, the
ellective date of 60.100(b}.

The table on page 18 of the Statement of Basis also directly states that {lares 5-16,5-17
and 5-18 are not subject to NSPS Subpart J. While the Permit would be clearer if BAAQMD
included a statement that the flares have not been modified so as to trigger the requirements of
N3PS Subpart J, such a statement is not required by title V. Therefore, EPA is denying the
Petition an this issue.

However, EPA agrees with Petitioner that the Permit is flawed with respect to issugs (ii)
and (iii} above. First, the conlinuous monitonng of §§ 60.105(a)(3) and (4) is not included in the
Permit because, BAAQMD claims, flare S-19 is never used in a manner that would trigger the
H25 standard and the requirement to install a continuous monitor. While the Permit does conltain
District - cnforceable only monitonng to show compliance with a federally enforceable condition
prohibiting the combustion of routinely-released gases in a fare (20806, #7), there is currently no
federally enforceable monitonng requirenient in the Permil to demonstrate compliance wilh this
cendition or with NSPS Subpart J, both federaliy enforceable applicable requirements. Because
NSPS Subpart [ is an applicable requirement, the Permit must contain periodic monitoring
pursuant to 40 C.F.R. § 70.6(a}(3)1)(B) and BAAQMD Reg. 6-303 {BAAQMD Manual of
‘Procedures, Yol. I, Section 4.6) to show compliance with the repulation.

Therefore, EPA is granting the Petition on the basis thal the Permil does not assurg
compliance with NSPS Subpart I, or with federally enforceable permit condilion 20806, #7.
BAAQMD must reopen the Permut to either inclede the monitoning under sections 60.105{a)(3)
or {4}, or, for example, to include adequate federally enforceable monitoring to show compliance
with condition 208006, #7.

With respect ta issues (iv) and (v), it is unclear what other requirements Petitioner is
refernng to, or what monitoring Petitioner is requesting. For thesc reasons, EPA is denying the
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Pelition on these grounds.
2 Flare Opacity Monitoring

Pehitioner notes that [lares are subject to SIP-approved BAAQMD Regulation: 6-301,
which prohibits visible emissions from exceeding defined opacity limits for a period or periods
aggregating more than three minutes in any hour. Petitioner allcges that the opacity limit set
forth in Regulation 6-301 is not practically enforceable during short-duration {flaring events
because no monitoring is required for flaring events that last less than (ileen minutes and only
limited monitoring is required for events lasting less than thirly minutes. Petitioner alleges Lhat
repeated violations of BAAQMD Regulation 6-301 duc to shori-term flaring could be an ongoing
problem that evades detection.

The opacily [imit in Regulation 6-301 dees not conlain perodic menitoning. Because the
underlying applicable requirement imposes no maonitoring of a pedodic nature, the Permit must
contain “penodic monitoring sufficient ta yield reliable data from the relevant time penod that
are representative of the source’s compliance with the permit. ... 40 C.F.R. § T0.6(a)3)(1){B).
Thus, the issue before EPA is whether the monitoring imposed in the Permit will result in
teliable and representative data from the relevant time period such thal compliance with the
Permit can be determined.

[n this case, the District has imposed certain monitoring conditions to determine
compliance with the opacity standard during flaring events. The Permit defines 2 “llanng event™
as a flow rate of vent gas flared in any consecutive 15 minute period that continuousty exceeds
330 standard cubic feet per minute {scfm). Within 15 minutes of detecting a [laring event, the
facility must conduct a visible emissions check. The visible emissions check may be done by
video monitoring. If the eperator can determine there are no visible emissions using video
momitoring, no further monitoring is required until another 30 minutes has expired. If the
operator cannot determine there are no visible emissions using video monitoring, the facility
must conduct either an EPA Reference Method 9 lest or survey the flare according 1o specified
criteria. If the operator conducts Method 9 tesling, the facility must monitor the flare for at least
3 minutes, or until there are no visible emissions. f the operater conducis the non-Method 9
survey, the facility must cease operation of the flare if visible emissions continue for three
consecutive minutes.

Although EPA agrees with Petitioner that the Permit does not require monitoring during
shorl-duration (laring cvents, EPA does not believe Petitioner has demonstrated that the periodic
monitoring is inadequate. For instance, Petitioner has not shown that short-duration Raring
events are likely 1o be in violation of the opacily standard, nor has Petitioner made a showing that
short-duration [laring events occur frequently or at all. Thus, Petitioner has not demonsiraled
that the periodic monitoring in the Permit is insufficient to detect violalions of the opacity
standard.
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Additionally, in June 1999, a workgroup comprised of EPA, CAPCCA and CARD stalf
completed a set of periodic monitoring recommendations for generally applicable SIP
requirements such as Regulation 6-301. The workgroup’s relevant recommendation for refinery
fares was a visible emissions check “as soon as an intenticnal or unintentional release of vent
gas to a gas flare but no later than one hour from the [aring event.” See CAPCOA/CARB/EPA
Region X Periodic Monitoring Memo, fune 24, 1999, at 2. In comparison, the periodic
monitoring coniained in the Permit would appear to be both less stningent, by not requining
monitoring for up to thiry minutes of a release of gas to a Nare, and more stringent, by requiring
monitoring withir 30 minutes rather than one hour. Therefore, EP A encourages the Disirict 1o
amend the Permit to require monitoring upon the release to the Mare, rather than defaying
monitoring as curtently set forth in the Permit.

Finally, EPA notes that the Permit does not prevent the use of credible evidence to
demonstrate violations of permit terms and conditions. Even if the Permit does not require
visible emissions checks for short-duration [laring events, EPA, the District, and the public may
use any credible evidence to bning an enforcement casc against the source. 62 Fed. Reg. 8314
(Feb. 24, 1997).

For the reasons cited above, EPA is denying the Petition on this issue.
3 Cooling Tower Monitonng

Petitioner claims that the Permit lacks monitonng conditions adequate to assure thal the
cooling tower complies with 5[P-approved Distrnict Regulations 8-2 and 6. Petitioner further
alleges that the Distoct's decisions to not require momtonng for the cooling lowers is Mawed due
to its use of AP-42 emission factors, which may not be representative of the actual cooling tower
emissions.

a. Regulation 8-2

Distnct Regulation 8-2-301 prohibits miscellaneous operations from discharging into the
almosphere any emission that contains 15 lb per day and a concentration of more than 300 ppm
total carbon. Although the underlying applicable requircment does not contain penodic
monitoring requirements, the District dechined lo impose momtoring on source S-29 to assure
compliance with the emission limit.”

The December 1, 2003 Stutement of Basis sets forth the grounds [or the Distrrct's
decision that monitoring is not necessary to assure compliance with this applicabie requirement.
[First, Lhe Dhistnct stated that its monitaring decisions were made by balancing a variety of factors
including 1} the likelihood of a violation given the charactenstics of nermal operalion, 2) the
degree of variability in the operation and in the control device, if there is one, 3) the polental

¥ See Permit, Table VII - C5 Cooling Tower, pp. 541

32



severity of impact of an undetected violation, 4} the technical feasibility and probative value of
indicator monitoring, 5) the cconomic leasibility of indicator modilonng, and 6) whether there is
some other factor, such as a diffcrent regulatory restriction applicable to the same operation, that
also provides some assurance of compliance with (he limit in question. In addition, the District
provided calculations that purported to quantify the emissions from the factlity’s cooling tower.
The calculations relied upon water circulation and exhaust airflow rates supplied by the refinery
n addition to two AP-42 cmission factors. The District found that the calculated emissions were
much lower than the regulatory limit and concluded thal monitoring was not nceessary,
Although it is true that the resulis suggest there may he a large margin of compliance, the nature
of the emissions and the unreliability of the dala used in the calculations renders theem inadequate
to support & decision that no monitoring is needed over the entire life of the permit.

An AP-42 emission factor is a value that roughly corrclates the quantity of a pollutant
released to the atmosphere with an activity associated with the release of that pollutant. The use
of these emission factors may be appropriate in some permitling applications, such as
establishing operating permit fees. However, EPA has stated that AP-42 factors do not yield
accurate emissions estimates for individual soutces, See fn the Malter of Cargill Inc., Pelition
I¥-2003-7 (Amended Order) at 7, 1.3 (Oct. 19, 2004); 1 re: Peabody Western Coal Co., CAA
Appeal No. 04-01, at 22-26 {EAB Feb. 18, 2005). Because emission factors essentially represent
an average of a range of facilities and cmission rates, they arc not necessarily indicative of the
emissions from a given source at all times, with a few exceptions, use of these facters to develop
source-specific permit limits or to determine compliance with permit requirements is generatly
not recommended. The District’s reliance on the emission [actors in making ils monitoring
decision is therefore problematic.

Atmospheric emissions from the cooling towers include fugilive VOCs and gases that are
stripped from ihe cooling water as the air and water come into contact. [n an altempt to develop
a conservative cstimate of the emissions, the District used the cmission factor for "uncontolled
sources.” For these sources, AP-42 Table 5.1.2 estimatcs the retease of 6 1b of YOs pet millien
gallons of circulated water. This emission factor carries a “D" rating, which means that it was
developed from a small number of facilities, and there may be 1eason 1o suspect that the facilities
do not represent a random or representative sample of the industry. In addilion, this rating means
that there may be evidence of vanability within the source population. In this case the variability
stems from the fact that |} contaminants enter the cooling water system from leaks in heat
exchangers and condenscrs, which are not predictable, and 2) the effectiveness of cooling lower
controls is itself highly variable, depending on refinery configuration and existing maintenance
practices.”® 1t is this variability that renders the cmission factor incapable of assunng continued
compliance with the applicable standard over the fifetime of the permit. Far all practical
purposes, a single emission factor that was developed Lo represent long-term average emissions
can not forecast the occurrence and size of leaks in a collection of heat exchangers and is
therefore not predictive of compliance at any specific time.

MAP 42, Fifth Edition, Volume I, Chapter §
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EPA has previously stated that annual reporting of NOx emissions using an cquation that
uses current production information, along with emission factors based on prier source tests, was
insufficient to assure compliance with an emission unit's annual WOx standard. Even when
presented with CEMs data which showed that actual NOx emissions for each of [ive years were
consistently well below the standard, EP A found that a large margin of compliance alone was
insufficient to demonstrate that the NOx emussions would not change aver the life of the permit.
See In the Matter of Fort James Camas Mifl, Petition No. X-1999-1, at 17-18, (Drecember 22,
2000).

Consistent with its findings in regard to the Fort James Camas Mill permit, EPA finds in
this instance that the Distnct failed to demonsirate that a one-time calculation is representative of
angoing compliance with the applicable requirement, especially considenng the unprediclable
nature of the emissions and the unrcliability of the data used in the calculations. Therefore,
under the autherity of 40 C.F_R. § 70.6{2H3IHi}(B), EPA is granting Petitioner's,request to object
to the Permit as the request pertaing to cooling tower monitonng for District Reguiation 8-2-301.

As an altemative {0 mecling the emission limitation cited in Section 8-2-301, faciles
may cperate in accerdance with an exemption under Section 8-2-1 {4, which states, “emissions
from cooling towers...are exempt from this Rule, provided best modermt practices are used.” Asa
result, in lieu of adding pericdic monitering requirements adequate 1o assure compliance with the
emission limit in Section 8-2-301, the District may require the Statement of Basis 10 include an
applicability detenmiration with respect to Seclion 8-2-114 and revise the Permit to reltect the
us¢ of best modem practices.

b. Regulation 6

BAAQMD SIP-approved Regulation 6 contains four particulate matier emissions
standards for which Petitioner abjects to the absence of monitonmg. The District’s decision for
each standard is discussed separately below,

{1} Regulation 6-310

BAAQMD Regulation 6-310 limits the emissions from the cooling tower to 0.15 prains
per dry standard cubic foot. Appendix G of the December 1, 2003 Siatement of Basis sets forth
the prounds for the Distct’s decision that monitonng 15 not necessary to assure compliance with
this requirement. Specifically, Appendix G provides calculations for the padiiculate matler
emissions from the cooling tower and compares the cxpected emission rate te the regulatory
limit. [n calculating the emissions, the District used the Ph-10 emission factor of 0.019 1b per
1000 pal circulating water from Table 13.4-1 of AP-42. The calculalions show that the
emnissions are expected to be approximately [80 times Jower than the emission limit. As aresult,
the District concluded that penodic monitoring is not necessary lo assure comphance with the
standard.
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Petitioner alleges that these calculations do not adequately justify the District’s decision
because the AP-42 cmission factor used camries an E rating, which means that it is of poor
quality. As a result, Petiticner claims it is uniikely that the calculated emissions based on this
factor are representative of the actual cooling tower emissions.

Petitioner is comect that the emission factor used by the District has an E rating.
However, EPA disagrees that this rating alone is sufTicient to conclude that the emission factor is
net representative of Lhe emissions from the cooling towers at the refinery. PM-10 emissions
from cocling towers are generaled when drifl droplets evaporate and leave fine particulate matter
formed by crystallization of dissolved solids. Parliculate matter emission estimates can be
obtained by multiplying the total liquid drifi factor by the total dissolved salids ({TDS) fraclion in
the circulating water. The AP-42 emission factor used by the District is based on a drifl rate of
0.02% of the crrculating water (low and a TDS content of approximately 12,000 ppm. Witk
regard to both parameters, the Disinct indicated in the December 1, 2003 Statement of Basis that
the emission factor yielded a higher estimate of the emissions than the actual drifi and TDS data
that was supplied by the refineries. Therefure, EPA belicves that the District’s reliance on this
emission factor does not demonstrate a deficiency in the Permit.

EPA notes that the emission factor’s poor rating is due in part to the variability associated
wilth cooling tower drifl and TDS data. As discussed in the Statement of Basis, the degree to
which the emissions may vary was taken inlo account when considering the ability of the
emission factor to demonslrate compliance with the emission limit. With respect to the drift,
EPA believes that the emission factor is conservatively high compared 1o the 0.0005% doill rale
that cooling towers are capable of achicving., Where TDS arc concerned, AP-42- indicates thal
the dissolved solids content may range from 380 ppm to 91,000 ppm. While the emission factor
represents a TDS concentration at the lower end of this spectrum, increases in the TDS content
do not signilicantly increase the grain loading due to the large exhaust air flow rates exiting the
cooling towers. Even assuming that the TDS concentration reached 91,000 ppm, the caleulated
emissions are still approximately 22 times lower than the regulatory limit.”

The District has provided sufficienl evidence to demonsirate that the emissions will not
vary by a degree that would cause an exceedance of the standard. Given the representative air
[low and water circulation rates supplied by the refinery, compliance with the applicable
requirement 1s expected under conditions (i.2., maximum TDS content) that represent a
rcasonable upper bound of the emissions. Therefore, EPA is denying Petitioner’s request lo
object to the Pennit as it pertains to periodic monilonng for Regulation 6-310.

1 Althaugh EPA stled above in the discussion for Pegulation 8-2 that AP-42 emissicn factors are generally
not recommended for use i delermining compliance with ¢rmission himits, there are exceptions. Data supplicd by the
relineries indicates that the AP-42 emission facior for FM-10 conservatively estimates the aciual cooling 1ower
ernissions; a5 discussed furiher below, compliance with the Timut is expected under conditions that represent 2
reasonable upper bownd on the emissions,

2 Agrain, this is assuming a drift rate of 0.02%.
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{(2) Regulation 6-31

BAAQMD Regulation 6-311 states that no person shall discharge particulate matter into
the atmosphere at a rate in excess of that specified in Table 1 of the Rule for the comesponding
process weight rate. Assuming the process weight rate for the cooling tower remains at or ahove
the maximum level specified in Table 1, the rule establishes a maximum emission rate of 40
Ib/hr. Unlike for Regutation G-310, the Distrct provided no justification for its decision to not
require momnitofing to assure compliance with this limit.

Using the PM-10 emission factor cited by the District in its calculations for Regulalion 6-
310, EPA estimates the emissions from 5-29 to be in cxcess of 40 lb/hr. While the District stated
that the emission factor represents a more conservative estimate of the emissions than the actual
data provided by the relinerics, it did not say how conservative the factor is. As a result, the
Disfrict’s monitoring decision is unsupporied by the record and EPA finds that the Permit fails to
meet the Part 70 standard that it contain penodic monitoring sullicient to yield rcliabls data that
are representative of the source’s compliance with ils terms. See 40 C.F.R. § 70.6{a)(3)(XB).
Therefore, EPA is granting Pehitioner’s request to object to the Permit. The Permit must include
peniodic monitoring adequate to assure compliance with BAAQMD Regulation 6-311. See 40
C.F.R. § 70.6(a){3)Xi){B).

{3 Regulation 6-305

BAAQMD Regulation 6-305 slates that, "a persan shall not emit particles from any
operalien 1n sufficient number to cause annoyance ta any other person___This Section 6-305 shall
anly apply if such paricies fall on real property other than that of the person responsible (ot the
emission." Nuisance requircments such as this may be enforced by EPA and the District at any
time and there 15 no practical monitoring program that would enhance (he ability of the pernit to
assure compliance with the applicable requirement. Therefore, EPA is denying Petitioner's
request to object lo the Permit as it pertains to monitering for BAAQMD Regulation 6-305.

{4)  Repulatron 6-301

BAAQMD Regulation 6-301 states that a person shall not emit from any source fora
pericd or periods aggregating more than three minutes in any hour, a visible emission which is as
dark or darker than No. 1 on the Ringelmann Chart. While the Statement of Basis dacs nol
contain 2 justification for the Dhstrict’s decision that moniloring is not required for this standard,
the District stated lhe following in response to public camments: *“The District has prepared an
analysis based on the AP-42 factors for particulate, which are very conservative, and has indeed
dctermined that ‘it is virtually impossible for cooling fowers to exceed visible or grain loading
limitations.” The calculations show that the particulate grain loading is a bundredth or less than
the 0.15 pridscf standard due to the large airflows. When the grain loading is so low, visible
ermissions are not expected.” 2003 CRTC at 59. EPA finds the District’s assessment of the
visible emissiens to be reasonable and that Petilioner has not demonstrated otherwisc. Therefore,
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EPA 15 denying Petitioner's request Lo object to the Permuat as 11 pertains to monitoring for
BAAQMD Regulation 6-301.

4. Monitormg of Pressure Relief Valves

Petitioner alleges that the Permit must include additional monitonng to assure thal all
pressure relief valves at the facility are in compliance with the requirements of SIP-approved
Disinct Regulation 8-28 (Episodic Releases from Pressure Relief Valves). Petition at 36,

Regulation 8-28 requires that within 120 days of the first “release event™ at a facility, the
facility shall equip each pressure reliel device of that source with a lamperproof tell-tale indicalor
that will show thar a release has occurred since the last inspection. Regulation 8-28 also requires
that a release event from a pressure relief device be reporied to the APCO on the next working
day following the venting. Pelitioner states thal neither the regulation nor the Permit includes
any monitoring requirements 1o ensure that the Nirst release event of a relief valve would ever be
recorded, and that available tell-tale indicators or another objective monitoring method shouid be
required for zll pressure relief valves at the refinery, regardless of a valve's release event status.

First, EPA believes that the requirement that 2 facility reporl all releass events to the
District is adequate to cnsure that the first release event would be recorded. EPA also noles that
the relinery is subject to the title V requirement to cerlify compliance wilh all applicable
requitcments, including Regulation 8-28. See 40 CF.R. § 70.6{c)(5). Thus, EPA does not have
a basis to deterrmine that the reporling requirement would not assure compliance with the
applicable requirement at issue.

For the reasons stated above, EP A is denying the Petition on this issue
5. Additional Maonitoring Problems Identified by Petitioner
Petiticner claims that several sources with federally enfarceable limits under BAAQMD
Regulation 6 do niot have monitoring adequate to assure comphiance. The sources and limits at

issue are discussed separately below.

Sulfur Storage Pit (5-157} f BAAQMD Regulations 6-301 and 6-
310

BAAQMD Regulativn 6 contains {wao particulate matter emmussions standards for which
Petitioner objects to the absence of monitorg. Specihically, BAAQMD Repulation 6-301 limils
visible emissions to less than Ringelmann No. 1 and Regulation 9-310 timits the emissiens 1o
0.15 gr. per dscf. Although Regulation ¢ does not contzin penodic monitonng requirements for
either of the standards, the Disinct declined 10 impose monitoring on this source.

The December 1, 2003 Statement of Basis provides the District's justification for not

37



requinng monitonng. Specifically, the District stated, “Source 15 capabie of exceeding visible
emissions or grain loading standard only during process upset. Under such circumstances, other
indicators will alerl the operator that something is wrong.” See December 1, 2003 Statement of
Basis, n. 4, at 23_ [f the source ts not capable of exceeding the emission standards at times other
than process upsels, it is reasonable that the District would not require regularly scheduled
monitoring during normal operations. However, if, as stated by the District, 5-157 is capable of
exceeding the emission standards during process upsets, monitoring dunng those perniods may be
necessary. 'While the District stated that indicators would alert the operator that something is
wrong m the event of a process upset, the District failed to demonstrate how the indicators or the
operator’s response would assure compliance with Lthe applicable limits.

EPA finds in this case that the District’s decision te not require monitoring is not
adequately supported by the record. Therefore, EPA is granting Petitioner’s request to object 1o
the Permit as it pertaing to monitering for 5-157. The District must re-open the Permit to include
peniodic monitonng Lhat yiclds reliable data that are representative of the source’s compliance
with the permit or further explain in the Statement of Basis why monitoring is not needed.

b. Lime Slurry Tanks {5-174 and 5-175}/ BAAQMD Regulalions 4-
301, 6-310, and 6-311

BAAQMD Regulation 6 contains three standards for which Petitioner objects to the
absence of monitoring. Regulation 6-311 sets a vaniable ermission limit depending on the process
weight rate and the requirements of 6-301 and 6-310 arc described above. Regulation 6 does not
contain penodic monitonng requirements for any of the standards and the Dhistnict did not impose
meonitoring on these sources.

As in the previous case for source $-157, the Statement of Basis siates ihal the Dastnct
did not require monitoring to assure compliance with Regulations 6-301 and 6-310 because the
“saurce is capable of exceeding visible emissions or gram loading standard only durnng process
upset. Under such circumstances, other indicators will alert the operator that something 15
wrang.” See December 1, 2003 Statement of Basis, n. 4, ai 23. The Statement of Basis is silent
an the District’s moniteniog decision for Regulation 6-211.  Therefore, for the reasons staled
above, EPA is granting Petitioner’s request to object to the Permit as it pertains to monitoring for
sources 5-174 and 5-173 to assure campliance with Regulations 6-301, 6-319, and 6-311. The
District must reopen the Pemit 10 include penodic monitoring or funther explain in the Stalement
of Basis why moniloring is not needed.

c Diesel Backup Generators {S-240, S-241, and $-242) f BAAQMD
Regulations 6-303.1 and 6-310

BAAQMD Regulation 6 contains twa particulate matter emissions standards for which

Petitioner objects ta the absence of monitoring. The requirement of Regulation 6-310 is
described above and Regulation 6-303.1 limits visible emissions to Ringelmann No. 2.
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Regulation 6 does nat contain pedodic monitoring requircments for any of the standards and the
District did not impose moniloring on these sources,

As a preliminary matter, EPA notes that opacity monitoring is penerally not nccessary lor
California sources firing on dicse! fuel, based on the consideration that sources in California
usually combust low-sulfur fuel.”* Therefore, EPA is denying Petitioner’s request to object to the
Permit as it pertains to momitoring for Regulalion 6-303.1.

With regard to Regulation 6-310, the December 1, 2003 Staternent of Basis sets forth the
basis for the District’s decision that monitoring is not necessary. Specifically, the District siates,
“No menitoring {is] required because this source will be used for emergencies and reliability
testing only.” While it is true that Condition 18748 stales these engines may only be aperted to
mitigate emergency conditions or for reliability-related activities (not to exceed 100 hours per
year per enginc), this condition is not federally enforceable. Absent federally enforceable
resinctions on the hours of operation, the District’s decision not to require monitoring is not
adequately supporied. Therefore, EPA is granting Petitioner’s request to object te the Permit as
it pertains to Regulation 6-310. The District must reopen the Pemuit to add periodic motitoring
1o assurc compliance with the applicable requirement or further explain in the statement of basis
why it 1s not necessary.

d. FCCLI Catalyst Regenerator (S-5) and Fluid Coker (3-6) /
BAAQMD Regulation 6-305

BAAGMD Regulation 6 contains one particulate malter emission standard for which
Petitioner ohjects to the absence of monitoring. Regulation 6 does not contain periodic
menitoning requirements for any of the standards and the District did not impose monitoring on
these sources.

BAAQMD Regulation 6-303 states hat, "a person shall not emit pariicles from any
operation in sulficient number to cause annoyance to any other person. .. This Scction 6-305 shall
only apply if such particles fall on real property other than that of the person responsible for the
emission.” Petitioner has failed to establish that there is any praclical monitoring program that
would enhance the ability of the permit to assurc compliance with the applicable requirement.
Therefore, EPA is denying Petitioner's request to object to the Permit as it perfains to monitoring
for BAAQMD Regulation 6-305.

e Caoke Transport, Catalyst Unloading, Carbon Black Storage, and
Lime Silo {S-8, §-10, 5-11, and §-12} f BAAQMD Reguiation 6-
3L

Mper CAPCOA/CARB/EPA Region IX agreement, See Approval of Tidde ¥ Periodic Monitoring
Recomemendations, June 24, 1993,
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BAAQMD Regulation 6 contains one particulale matter emission standard for which
Petitioncr objects to the absence of monitoring. Specifically, BAAQMD Regulation 6-311 sets a
variable emission {imit depending on the process weight rate. Reguiation 6 does not contain
periodic monitoring requirements for any of the standards and the District did not impose
moniloring on these sources.

For ali four emission sources, the Permit requires monitoring with respect to Regulations
©-301 and 6-310 but not 6-31!. Given this apparent conflict and the failure of the Statement of
Basis to discuss the absence of monitoring, EPA inds that the District’s decision in this case is
not adequately supported by the record. Therefore, EPA is granting Petitioner’s request as il
pertains to monitoring for sources -8, S-10, 8-11, and §-12. The District must reopen the
Permit to include periodic monmitoning for Reguiation 6-311 that yields reliable data that are
representative of the source’s compliance with the permit or explain in the Statement of Basis
why monitoring is not necded.

H. Miscellaneous Permit Deficiencies
1 Missing Federal Requirements for Flarcs (Subpart CC)

Petitioner states that the Distoct incorrectly determined that Valero flares are
categoncally exempt from 40 C.F R, § 63 Subpart CC (NESHAP for Petroleum Refineries).
Pehitioner further states that “CPA disagreed with the District’s claim that the (lares qualily for a
catcgoncal exemption from Subpart CC when used as an altemative ta the fucl gas system,” and
that the ¥Valero Permit and Statement of Basis contain incorrect apphicability determinations for
{lares S-18 and 5-19, and that there is not encugh information te determine applicability for
(lares S-16 and S-17. Petitioner states that for all (lares subject to Subpart CC, the Permil must
include all applicable requitemnents, including 40 C.F R. § 63 Subpart A, by reference from 40
CF.R. § 63 Subpart CC. Petitioner goes on to note that Petitioner has requested in past
comments thal the Distnct determine the potential applicability of 2 number of federal
regulations 1o the Valero {lares, including 40 C.F.R. § 43 Subpart A, 40 CF.R. § 63 Subpant CC,
and 40 C.F.K. § 60 Subparl A, but that the Distnict did not do so. Petitioner notes that given a
lack of relevant information, Petitioner was unable to make an independent evaluation of
applicability. Petitioner also alleges that EPA agreed wiih Petitioner that the District failed to
provide suflicient information for the applicability determinations for flares S-16 and §-70 via
Attachment 2 of EPA’s October 8 comment lelter. Finally, Petitioner states thal EPA musi
object to the Permit until the Distnct provides a sufficient analysis regarding the applicability of
these federal rules to the Valero Nares, and until the Permit contains all applicable requirements.

a. 40 C.F.R. Part 60, Subpart A
EPA hnds that the applicability of 40 C.F.R. § 60 Subpan A is adequately addressed in

the December 16, 2004 Statement of Basis for Valero. See Statement of Basis at 18 (Dcec. 16,
2004}. The Distnet has included a table on pape L8 of the December 16, 2004 Statement of Basis
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indicating applicability of NSPS Subpart A lo each of Valero's Mares. Therefore, EPA is denying,
the Petition on this issue.

b. 40 C.FR. Part 63, Subparis A and CC

40 C.F.R. Part 63, Subpart CC contains the Maximum Achievable Control Technology
("MACT™) requircments for petrolcum refineries. Under Subparl CC, the owner or operalor of a
Group 1 miscellaneous process vent, as defined in § 63.641, must reduce emissions of Hazardous
Atr Pollutants either by using a flarc that mee!s the requirements of section 63.11 of by using
another control device to reduce emissions by 98% or to a concentration of 20 ppmv. 40 CF.R,
§ 63.643(a)X1). Ifa flare is used, a device capahie of detecting the presence of a pilot flame is
requircd. 40 C.F.R. § 63.644(a){2).

The applicability provisions of Subpart CC are set forth in scetion 63.640, “Applicability
and designation of affected source.™ Section 63.640(a) provides that Subpart CC applies to
petroleun refining process units and related emissions points. The Applicability section further
provides Lhat affected sources subject to Subpart CC include emissien points that arc
“rmscelianeous process venls.” 40 C.F.R. § 63.640(c)(!). The Applicability section also
provides that affected sources do not include emission points that are routed to a fuel gas system,
40 C.F.R. § 63.640(d){5). Gaseous streams routcd to a fuel gas system are specifically excluded
from the definition of “miscellaneous process vent,” as are “episodic or nonroutine releases such

as those associated with startup, shutdown, malfunction, mainlenance, depressuring, and catalyst
transfer operations.” 40 CFR. § 63.641.

The Dnstrict’s Statement of Basis indicales that Mares $-18 and $-19 are not subject 1o
MACT Subpant CC pursuant to the exemption set forih in 40 C.F.R_§ 63.640(d)(5). See
December 16, 2004 Statement of Dasis at 18. 1n the BAAQMD February 15, 2005 Letter,
BAAQMD again assericd section 63.640(d)(5) as a basis for linding that the refinery’s flares are
not required io meet the slandards in Subpart CC. EPA conlnues to believe (hat a detailed
analysis of the configuration of the flare and compressor is required to exempt a (lare on the basis
that it is part of the {uzl gas system.

BAAQMD’s February 15, 2005 letier also provides an allemnative rationale that pases
vented to the refinery’s Mares are not within the definition of “miscellanecus process vents.”
Specifically, BAAQMD asscris that the flares are nol miscellaneous process vents because they
are used only to control “episodic and nonrcutine”™ releases. As BAAQMD states:

At all of the alTected refinenes, precess gas collected by the gas recovery system are
routed to flares only under two circumstances: (1) situations in which, due 1o process
upset or equipment malfunctions, the gas pressure in Lhe Mare header rises to a level that
breaks the water seal leading to the flares; or {2) situations in which, during process
startups, shutdown, malfunction, maintenance, depressuring [sic], and catalyst transfer
operations are, by delinitien, not misccllaneous process vents, and are not subject 1o
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Subpart CC

EPA agrees that a flare used only under the fwo circumstances described by the District
would not be subject to Subpant CC because such [ares are not used to control miscellaneous
process vents as that term is defined in § 63.641. According to the BAAQMD February 15, 2005
Letter, BAAQMUD intends to revise the Statement of Basis (o further explain its rationale that
Subpart CC does not apply to the Bay Arez refinery [ares, and intends to solicit public comment
ON its rationale.

Because the Permit and the Statement of Basis for Valero's Nares 5-18 and $-19 contain
contradictory information with regard to the use of these flares, EPA agrees with Petibioner that
the Statement of Basis is lacking a sufTicient analysis regarding the applicabilily of MACT CC to
these Nares. Therefore, EPA is granting the Petition on this issue. BAACGMD must reopen the
Permit to address applicability in the Statement of Basis, and, if necessary, to include the flare
requirements of MACT Subpart CC in the Permit.

2 Basis for Tank Exemptions

Petitioner claims that the statement of basis and the Permit !ack adequate informalion o
support the proposed exempt status for nemerous tanks identified in Table IIB of the Permit.

Table OB of the Permit contains a list of 43 emission sources that have applicable
requircments in Section 1V of the Permit but that were determined by the District to be cxempt
from BAAQMD Repulation 2, which specifies the requirements for Authorities to Construct and
Permits to Operale. Rule 1 of the regulation contains numerous exemptions that are based on a
vanety of physical and circumstantial grounds. EPA agrees with Petitioner that the Permit itself
containg insnificient information Lo determine the basis for the exempt status of the equipment
with respect to the exemptions in the rule. However, for most of the sources in Table TTD,
Petilioner's claim that the Statement of Basis lacks the information is factually incorrect.
Petitioner is referred lo pages 94-99 of the Statement of Basis that accompanicd the Permit
issued by the District on December 1, 2003. Nonetheless, EPA is granting Petitioner's request on
a limited basis for the reasons set forth below:.

EPA’s regulations state that the permitting authodty must provide the Agency witha
statemnent of basis that sels forth the legal and factual basis for the permit conditions. 46 C.F.R.
§ 70.7(a}3). EPA has provided guidance on the content of an adequale statement of basis in a
letter dated December 20, 20061, from Region ¥ to the State of Ohio®™ and in 2 Notice af
Deficiency {NOD} issucd to the State of Texas.”” These decuments describe several key
elements of a stalement of basis, specifically noting that a statement of basis should address any

**Ihe letier is available at: hittp:#vwww epa. pov/E gmifprograms/artdiaintileS S menosshguide pdl
367 Fed. Reg. 732 {Tanuary 7, 2002}
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federal regulatory applicabilily determinations. The Region V letter also recomumnends the
inclusion of topical discussions on issues including but not limited to the basis for ¢xemptions.
Further, in response to a petition [iled in regard to the title V peomit for the Los Medanos Energy
Center, EPA concluded that a statement of basis should document the decisicn-making that went
into the development of the fitle ¥V permit and provide the permitting authority, the public, and
EPA with a record of the applicability and technical issues surrounding the issuance of the
permil. Such a record cught to contain a description of the ongin or basts for each permil
condition or exemption. See, Los Medarnos, at 10,

As stated in Los Medanos, the failure of a permitting authoricy to meet the procedural
requirement to provide a slatement of basis does not necessanly demonstrate that the title V
permit is substantively flawed. In reviewing a petition to object to a title ¥ permit because of an
alleged failure of the permitting authority to meet all procedural requirements in issuing the
permit, EPA considers whether the petitioner has demonstrated that the permitting authority's
faiture resulted 1n, or may have resulted in, a deficiency in the content of the permit, See CAA
§ 505(b)2) (objection required "if the petitioner demonstrates . . . that the pemmit is not in
compliance with the requirements of this Act, including the requirements of the applicable
[S[P]"}; see afso 40 C.E.R. § 70.8(c)(1). Thus, where the record as a whole supports the lerms
and conditions of the permit, MNaws in the statement of basis generally will not result in an
objection. See e.g., Doe Run, at 24-25. [n contrast, where flaws 1n the statement of basis resulted
in, or may have resulted in, deficiencies in the title ¥ permit, EPA will object to the issuance of
the permil.

With regard to the Yalero Permit, the majority of the sources listed in Table 1IB are
identilicd in the December 1, 2003 Statement of Basis along with a citation from Regulation 2
descaibing the basis of the exemption. For the sources that fall within this category, EPA finds
that the permit record supports the Dastoct's delermination for the exempt status of the
equipment. However, in reviewing the December 106, 2004 Statement of Basts, EPA noted that
three of the sources listed 10 Table OB of the Permit are not included in the slatement of basis
with the corresponding citations for the exemptions.™ For these sources, the failure of the record
to support the terms of the Permit is adequate grounds for objecting to the Permit. Therelore,
EPA is granting Petitioner's request to object to the Permit with respect to the listing of exempt
sources in Table IIB but only as the request perlains to the three sources identified hercin.
Although EPA is not aware of other emors, the District should review the circumstances for all of
the sources in Tablc [[B and the commesponding table in the statement of basis to further ensure
that the Permit is accurale and that the record adequately supportts the Permit. EPA also
encourages the Distnct o add the citation for each exemption 1o Table [TB as was done for the
Conocorhillips, Chevron, and Shell permils.

3 Public Participation

¥Compare Table IR of the Permit with the December |, 2003 statement of basis for the LPG Truck
Loading Rack, the TE.-27 10 Frosh Acid Tank, and the Cogencration Plant Cooling Tower.
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Petitioner argues that the District did not, in a tinely fashion, make readily avaitable to
the public, compliance information that is relevant to cvaluating whether a schedule of
compliance is necessary. Specifically, Petitioner asseris that it had to make several requests
under the California Public Records Act to oblain “relevant information conceming NOVs issucd
to the facility between 2001 and 2004” and the “2003 Annual Reporl and other compliance
information, which is not readily available.” Petitioner slates that it took three weeks [or the
Distnict to produce the information requested in Petitioner’s “2003 PRA request.” Petitioner
contends that it expended significant resources to obtain the data and received the data so late in
the process thal they could not be sufTiciently analyzed.

[n determining whether an objection is warranted for alleged flaws in the procedures
leading up fo permit issuance, such as Petitioner’s claims here that the District failed ta comply
with public participation requirements, EPA considers whelher the petitioner has demonstrated
thal the alleged laws resulted in, or may have resulted in, 2 deficiency in the permit’s content.
Jee CAA, Sectiont 505{b){2){objection required “if the pelilioner demonstrates ... that the permit
is not in compliance with the requirements of [the Acl], including the requirements of the
applicable [SIP].”} EPA’s title ¥ regulations specifically identify the failure of a permitting
authority to pracess a permit in accordance with procedures approved to meet the public
pariicipation provisions of 40 C.F.R. § 70.7(h) as grounds for an objection. 40 CF.R.

§ 70.8(c)(3)(i11). District Regulations 2-6-412 and 2-6-419 implement the public participalion
requirements of 40 C.F.R. § 70.7(h). District Regulation 2-6-412, Public Participation, Major
Facility Review Permit [ssuance, approved by EPA as meeting the public participalion provisions
of 40 C.F.R. § 70.7(h), provides for notice and comment procedures thal the Distict must follow
when proposing to issue any major facility review permil. The public notice, which shall be
published 1 a major newspaper in the area where the facility is located, shall identify, inter afia,
infarmation regarding the operation lo be penmitlled, any proposed change in emissions, and a
Distnet source for further information. Distnict Regulation 2-6-419, Availability of Information,
requires the contents of the permit applications, compliance plans, emissions or compliance
monitoring reports, and compliance certification reporis to he available ta the public, except for
information entitled to confidential treatment.

Petitioner fails to demonstrate that the District did not process the permit in accordance
with public participation requirements. The Distnct duly published a notice regarding the
proposed initial issuance of the permit. The notice, inter alia, referenced a contact for funther
information. The permit application, compliance plan, emissions or compliance monitoring
reports, and compliance certification reports arc available to the public through the District’s
Web site or in the Distnct’s files, which are open te the public during business hours. Pelitioner
admits that it ulumately oblained the compliance information it sought, albeit later than it
wished. Pctitioner fails to show that the perceived delay n receiving requested documenis
resulied in, or may have resulted in, a deliciency in the Permit. Thercfore, EPA denies the
Pelilion on this issue.
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v TREATMENT, IN THE ALTERNATIVE, AS A PETITION TO REOPEN

As explained in the Procednral Background section of this Order, EPA received and
dismissed a prior petition (2003 OCE Petition™) from this Petitioner on a previous version of the
Permit al issue in this Petition. EPA’s responsc in this Order to issues raised in this Petition that
were also included in the 2003 OCE Petition 2lso constitutes the Agency’s response 1o the 2003
Petition. Furthermore, EPA considers the Petition validly submitted under CAA section
S05(b)2). However, if the Petition should be deemed to be invalid under that provision, EPA
also considers, in the altemative, the Petition and Order W be a Petition to Reopen the Permit and
a response to a Petition to Recpen the Permit, respectively.

v CONCLUSION

For Lhe reasons set forth above, and pursuant to section 505(b)(2) of the Clean Air Act, I
deny in part and grant in parl OCE’s Petition requesting that the Adminisirator object to the
Valero Permit. This decision is based on a thorough review of the drafl permit, the final Permit
issued December 16, 2004, and other documents pertaining to the issuance of the Permit.

MAR 15 2005

Date Steph
Acting Administrator
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BEFORE THE ADMINISTRATOR
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

IN THE MATTER OF )
ONYX ENVIRONMENTAL SERVICES )

) ORDER RESPONDING TO

) PETITIONERS’ REQUEST THAT

Petition number V-2005-1 ) THE ADMINISTRATOR OBJECT
CAAPP No. 163121AAP ) TO ISSUANCE OF A STATE
Proposed by the Illinois ) OPERATING PERMIT
Environmental Protection Agency )

- )

ORDER AMENDING PRIOR ORDER PARTIALLY DENYING AND
PARTIALLY GRANTING PETITION FOR OBJECTION TO PERMIT

EPA has become aware of a factual error in the February 1, 2006 Order Responding to
Petitioners’ Request that the Administrator Object to Issuance of a proposed State Operating
Permit for Onyx Environmental Services. To correct that error, [ am amending the February 1,
2006 Order by striking out the section entitled “VI. Monitoring” and replacing it with the
language appearing below. As a result of the correction, 1 am hereby granting the petition on
that 1ssue.

The amended language for section VI 1s as follows:
VI.  Monitoring

The Petitioners argue that the Administrator must object to the proposed
Onyx permit because it fails to include conditions that meet the legal requirements
for monitoring. The Petitioners cite condition 7.1.8.b.11. on page 56 of the
proposed Onyx permit, which provides that Onyx must install, calibrate, maintain,
and operate Particulate Matter Continuous Emission Monitors (PM CEMs) to
demonstrate compliance. Petitioners note that the next clause provides that the
permittee need not comply with the requirement to “install, calibrate, maintain,
and operate the PM CEMs until such time that U.S. EPA promulgates all
performance specifications and operational requirements for PM CEMs.”
Petitioners argue that there are no PM monitoring requirements established in the
permit without the obligation to install and operate the PM CEMs, which is
contingent on future U.S. EPA action. Petition at 18.

U.S. EPA promulgated the performance specification for PM CEMs
(Performance Standard 11) on January 12, 2004. However, U.S. EPA has not yet
promulgated the operational requirements for PM CEMs. Accordingly, the
requirement to install and operate PM CEMs does not currently apply to Onyx,
although the permt properly requires PM CEMs once U.S. EPA promulgates
such operational requirements. However, subpart EEE contains other




requirements intended to help assure compliance with the PM limits, including a
requirement for bag leak detection monitoring.® The Onyx facility is equipped
with baghouses, and therefore Onyx is required to operate and maintain a system
to detect leaks from the baghouses, but the permit currently lacks provisions
requiring a leak detection system. Accordingly, the lack of a currently applicable
requirement to operate and maintain PM CEMs does not make the permit
deficient under 40 C.F.R. 70.6(2)(3)(i)(B), but Petitioners are correct that the
permit lacks monitoring required under other provisions of 40 C.F.R. §70.6, and
therefore 1 am granting the petition on this issue and directing IEPA to revise the
permit to incorporate all PM munilnﬂng}mquirﬂd for the facility under subpart
EEE, including a leak detection system.

[ am not revising the Order issued February 1 in any other way and its provisions, other
than section VI, remain undisturbed and in effect.

AIG -9 2006
Dated: i

Administrator

. See Final Technical Support Document for HWC MACT Standards, Vol. IV: Compliance with
the HWC MACT Standards (July 1999).

E Subpart EEE has been amended since the pernmut was proposed by [EPA, although the
requirement for bag leak detection applied to the Onyx facility at the time the permit was proposed. In re-
proposing the permit, [EPA should ensure that the permit properly reflects all of the current MACT
requirements
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s M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
a%m 3 RESEARCH TRIANGLE PARK, NC 27711
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OFFICE OF
APR 30 2014 AIR GUALITY PLANNING
AND STANDARDS
MEMORANDUM

SUBJECT: Implementation Guidance on Annual Comgp 'ance Cemf' cation Reporting and Statement
of Basis Requirements for Title V Qpé

TO: Regional Air Division Directors, Regions 1-10

FROM: Stephen D. Pa
Director

This memorandum and attachments provide guidance on satisfying the Clean Air Act title V annual
compliance certification reporting and statement of basis requirements. It addresses two outstanding
recommendations made by the Office of Inspector General (OIG) in the report titled, “Substantial
Changes Needed in Implementation and Oversight of Title V Permits if Program Goals are to be Fully
Realized,” (OIG Report No. 2005-P-00010):

Recommendation 2-1: Develop and issue guidance or rulemaking on annual compliance
certification content, which requires responsible officials to certify compliance with all
applicable terms and conditions of the permit, as appropriate.

Recommendation 2-3: Develop nationwide guidance on the contents of the statement of basis
which includes discussions of monitoring, operational requirements, regulatory applicability
determinations, explanation of any conditions from previously issued permits that are not being
transferred to the title V permit, discussion of streamlining requirements, and other factual
information, where advisable, including a list of prior title V permits issued to the same
applicant at the plani, attainment status, and consiruction, permitting, and compliance history of
the plant.

In a February 8, 2013, memorandum to the OIG, the EPA stated its intent to address these two
recommendations, as well as similar recommendations from the Clean Air Act Advisory Committee’s
Title V Task Force (see “Final Report to the Clean Air Act Advisory Committee: Title V
Implementation Experience,” April 2006).

The attachments below provide non-binding guidance that responds to OIG recommendations regarding
annual compliance certification and statement of basis. The attachments highlight existing statutory and
regulatory requirements and guidance issued by the EPA, and state and local permitting authorities. In
addition, the attachments highlight key components of the applicable legal requirements and
clarifications responsive to certain OIG recommendations. As you are aware, this information was
developed in collaboration with EPA regional offices. Note that state and local permitting authorities

Intemet Address (LAL) « hitp:i'www.apa.gov
RecyciedRecyclable » Printed with Vegelable Ol Based ks on Fecycled Paper (Minimem 25% Posloonsumer)



also provide guidance on title V requirements; the EPA encourages sources to consult with their state
and local permitting authorities to obtain additional information or to obtain specific guidance.

If you have any questions, please contact Juan Santiago, Associate Director, Air Quality Policy
Division/OAQPS, at (919) 541-1084, santiago juan@epa.gov.

Attachments



Disclaimer

These documents explain the requirements of the EPA regulations, describes the EPA policies, and
recommends procedures for sources and permitting authorities to use to ensure that the annual
compliance certification and the statement of basis are consistent with applicable regulations. These
documents are not a rule or regulation, and the guidance they contain may not apply to a particular
situation based upon the individual facts and circumstances. The guidance does not change or substitute
for any law, regulation, or any other legally binding requirement and is not legally enforceable. The use
of non-mandatory language such as “guidance,” “recommend,” “may,” “should,"” and “can, " is
intended to describe the EPA policies and recommendations. Mandatory terminology such as "must"
and “required” is intended lo describe controlling requirements under the terms of the Clean Air Act
and the EPA regulations, but the documents do not establish legally binding requirements in and of

themselves.



Attachment 1

Implementation Guidance on Annual Compliance Certification Requirements Under the
Clean Air Act Title V Operating Permits Program

L. Overview of Title V and Annual Compliance Certification Requirements

Title V of the Clean Air Act (CAA or Act) establishes an operating permits program for major
sources of air pollutants, as well as other sources. CAA sections 501-507; 42 U.S8.C. Sections
7661-76611. A detailed history and description of title V of the CAA is available in the preamble
discussions of both the proposed and final original regulations implementing title V — the first
promulgation of 40 CFR Part 70. See 57 FR 32250 (July 21, 1992) (Final Rule); 56 FR 21712
(May 10, 1991) (Proposed Rule). The EPA recently provided further information regarding
compliance certification history in a proposed rulemaking titled, “Amendments to Compliance
Certification Content Requirements for State and Federal Operating Permits Programs,”
published on March 29, 2013. 78 FR 19164. Under title V, states are required to develop and
implement title V permitting programs in conformance with program requirements promulgated
by the EPA in 40 CFR Part 70. Title V requires that every major stationary source (and certain
other sources) apply for and operate pursuant to an operating permit. CAA section 502(a) and
503. The operating permit must contain conditions that assure compliance with all of the

sources’ applicable requirements under the CAA. CAA section 504(a). Title V also states, among
other requirements, that sources certify compliance with the applicable requirements of their
permits no less frequently than annually (CAA section 503(b)(2)), provides authority to the EPA
to prescribe procedures for determining compliance and for monitoring and analysis of pollutants
regulated under the CAA (CAA section 504(b)), and requires each permit to “set forth
inspection, entry, monitoring, compliance certification, and reporting requirements to assure
compliance with the permit terms and conditions.” (CAA section 504(c).)

This guidance document focuses on the annual compliance certification, which applies to the
terms and conditions of issued operating permits. CAA section 503(b)(2) states that the EPA’s
regulations implementing title V “shall further require the permittee to periodically (but no less
frequently than annually) certify that the facility is in compliance with any applicable
requirements of the permit, and to promptly report any deviations from permit requirements to
the permitting authority.” CAA section 504(c) states that each title V permit issued “shall set
forth inspection, entry, monitoring, compliance certification, and reporting requirements to
assure compliance with the permit terms and conditions. . . Any report required to be submitted
by a permit issued to a corporation under this subchapter shall be signed by a responsible
corporate official, who shall certify its accuracy.” Additional requirements of compliance
certification are described in section 114(a)(3) of the CAA as follows:

The Administrator shall in the case of any person which is the owner or operator
of a major stationary source, and may, in the case of any other person, require
enhanced monitoring and submission of compliance certifications. Compliance
certifications shall include (A) identification of the applicable requirement that is
the basis of the certification, (B) the method used for determining the compliance



status of the source, (C) the compliance status, (D) whether compliance is
continuous or intermittent, (E) such other facts as the Administrator may require.
Compliance certifications and monitoring data shall be subject to subsection (¢) of
this section [availability of information to the public].

CAA section 114(a)(3), 42 U.S.C. section 7414(a)(3). The EPA promulgated regulations
implementing these provisions for title V operating permits purposes. Key regulatory provisions
regarding compliance certifications are found in 40 CFR section 70.6(c), “Compliance
requirements.”

II. Overview of Annual Compliance Certification Requirements

The EPA’s regulations at 40 CFR section 70.6(c) describe the required elements of annual
compliance certifications. Specifically, 40 CFR section 70.6{c)(5)(iii)-(iv) provides that all
permits must include the following annual compliance certification requirements:

‘(111) A requirement that the compliance certification include all of the following
(provided that the identification of applicable information may cross-reference the

permit or previous reports, as applicable):

(A) The identification of each term or condition of the permit that is the basis of
the certification:

(B) The identification of the method(s) or other means used by the owner or
operator for determining the compliance status with each term and condition
during the certification period. Such methods and other means shall include, at a
minimum, the methods and means required under paragraph (a)(3) of this section;

(C) The status of compliance with the terms and conditions of the permit for the
period covered by the certification, including whether compliance during the
period was continuous or intermittent. The certification shall be based on the
method or means designated in paragraph (c)(5)(iii)(B) of this section. The
certification shall identify each deviation and take it into account in the
compliance certification. The certification shall also identify as possible
exceptions to compliance any periods during which compliance is required and in
which an excursion or exceedance as defined under part 64 of this chapter
occurred; and

(D) Such other facts as the permitting authority may require to determine the
compliance status of the source.

(iv) A requirement that all compliance certifications be submitted to the
Administrator as well as to the permitting authority.

(6) Such other provisions as the permitting authority may require.



Further information surrounding compliance certification is described in the regulatory provision
addressing the criteria for a permit application, 40 CFR section 70.5(d). There have been
revisions to Part 70 since its original promulgation in 1992,

One rulemaking action relevant to compliance certifications was in response to an October 29,
1999, remand from the United States Court of Appeals for the District of Columbia Circuit in
Natural Resources Defense Council (NRDC) v. EPA, 194 F.3d 130 (D.C. Cir. 1999). In that case,
the Court upheld a portion of the EPA’s compliance assurance monitoring rule, but remanded
back to the EPA the need to ensure 40 CFR sections 70.6(c)(5)(iii) and 71.6(c)(5)(iii) were
consistent with language in CAA section 114(a)(3) which states that compliance certifications
shall include, among other requirements, * *whether compliance is continuous or intermittent.”
NRDC at 135 (internal citations omitted). Accordingly, the EPA proposed to add appropriate
language to paragraph (¢)(5)(iii)(C) of both 40 CFR sections 70.6 and 71.6. However, the final
rule on June 27, 2003 (68 FR 38518) inadvertently deleted an existing sentence from the
regulations (which was not related to the addition which resulted from the D.C. Circuit decision).
The OIG Report referenced this issue and in response to the OIG, as agreed, the EPA has
proposed to restore the inadvertently deleted sentence back into the rule. See, e.g., 78 FR 19164
(March 29, 2013). This proposed rule would reinstate the inadvertently removed sentence —
which, consistent with the Credible Evidence rule, requires owners and operators of sources to
“identify any other material information that must be included in the certification to comply with
section 113(c)(2) of the Act, which prohibits knowingly making a false certification or omitting
material information™ — in its original place before the semicolon at the end of 40 CFR sections
T0.6(c)(5)(111)(B) and 71.6(c)(5)(111)(B). The EPA is still reviewing comments received on this
proposal; however, today’s guidance document is based on statutory and long-standing
regulatory requirements regarding compliance certifications, obligations for “reasonable inquiry”
and consideration of credible evidence, many of which were also relied upon in the EPA’s

proposal.

[11. Implementation of the Annual Compliance Certification Requirements

The statutory and regulatory provisions regarding compliance certification provide direction to
sources and permitting authorities regarding implementation of these provisions. Nonetheless,
questions arise periodically and, as a general matter, responding to those questions typically
occurs on a case-by-case basis, consistent with the statutory and regulatory requirements, as well
as applicable state or local regulations. Questions may be posed to authorized permitting
authorities, EPA Regional Offices, or EPA Headquarters offices. As a general matter, where
formal responses are provided by EPA, such responses may be searched and viewed on various
websites, These include, among others:

o hitp:/fwww.epa.goviiin/oarpg/tSpgm. himl

¢ Environmental Appeals Board (EAB) decisions on PSD permitting
http://yosemite.epa.govioa/EAB Web_Docket.nsf/PSD+FPermit+Appeals+(CAA)? OpenView
Environmental Appeals Board (EAB) decisions on title V permitting
http://vosemite.epa.govioa/EAB Web_Docket.nsfiTitle+V+Permit+Appeals? OpenView



e The EPA’s online searchable database of many PSD and title V guidance documents
issued by EPA headquarters offices and EPA Regions (operated by Region 7)
hitp:'www.epa. gov/region(7/air/policy/search. htm.

¢ The EPA’s online searchable database of CAA title V petitions and issued orders
(operated by Region 7) http://www.epa.goviregion7/air/titleS/petitiondb/petitiondb. him.!

A review of these databases indicates that there are a number of issues that arise with some
regularity and those general questions and responses are addressed below. In addition, the EPA
notes that state and local permitting authorities are also a source of guidance on compliance
certification form, instructions, and content. In some circumstances, state and local permitting
authorities may require additional content for the annual compliance certification. See, e.g., 40
CFR sections 70.6(c)(5)(iii)(D) and (c)(6). As a result, sources should review such requirements
prior to completing the annual compliance certification.

A. Level of Specificity in Describing the Permit Term or Condition

The CAA and the EPA’s regulations require that the annual compliance certification identify the
terms and conditions that are the subject of the certification. As a general matter, specificity
ensures that the responsible official has in fact reviewed each term and condition, as well as
considered all appropriate information as part of the certification.? This does not mean, however,
that each and every permit term and condition needs to be spelled out in its entirety in the annual
compliance certification or that the certification needs to resemble a checklist of each permit
term and condition. While some sources (and states) use what is informally referred to as a “long
form™ for certifications (where each term or condition is typically individually identified), such
forms are not expressly required by either the CAA or the EPA’s regulations, even though it may
be advisable to use such a form.

The certification should include sufficient specificity and must identify the terms and conditions
that are being covered by the certification. 40 CFR section 70.6(c)(5)(ii))(A)-(D). As a “best
practice,” sources may include additional information where there are unique or complex permit
conditions such that “compliance” with a particular term and condition is predicated on several
elements. In that case, additional information in the annual compliance certification may be
advisable to explain how compliance with a particular condition was determined and, thus, the
basis for the certification of compliance.

Consistent with the EPA’s regulations, the annual compliance certification must include “[t]he

identification of the method(s) or other means used by the owner or operator for determining the
compliance status with each term and condition during the certification period.” 40 CFR section
70.6(c)(5)(ii1)(B). For example, there may be situations where certification is based on electronic

!'The EPA's practice is to publish a notice in the Federal Register announcing that a petition order was signed. Once
signed, the EPA’s practice is to place a copy of that final order on the title V petition order database, which is
searchable online,

2 The EPA’s regulations require that a “responsible official” sign the compliance certification. The term “responsible
official” is defined in 40 CFR section 70.2.



data from continuous emissions monitoring devices, which may result in a fairly straightforward
annual compliance certification. Alternatively, there may be situations where compliance during
the reporting period was determined through parametric monitoring, which requires the source to
consider various data and perform a mathematical calculation, to determine the compliance
status. In that latter situation when various data from parametric monitoring are combined via
calculation, the annual compliance certification may contain more detail regarding that term or
condition which relies on parametric monitoring in the permit.’

Regardless of the level of specificity provided for the particular terms and conditions in the
annual certification itself, the minimum regulatory requirements include “[t]he identification of
each term or condition of the permit that is the basis of the certification.” 40 CFR Section
70.6(c)(5)(111)(AX). As noted above, there may be different ways to meet this requirement. For
example, when referencing a permit term or condition in the certification, if the permit
incorporates by reference a citation without explaining the particular term or condition, the
source may choose to provide additional clarity in the compliance certification to support the
certification. Another situation where additional specificity may be advisable is where a source
has an alternative operating scenario where the source may be best served by providing
additional compliance related information in support of the certification. As another example, the
part 71 federal operating permits program administered by the EPA includes a form, and
instructions, for sources to use for their annual compliance certifications. Annual Compliance
Certification (A-COMP), EPA Form 5900-04, at page 4, available at:

http://www.epa, gov/airguality/permits/pdfs/a-comp.pdf. This form is not expressly required for
non-EPA permitting authorities; however, this form and the instructions provide feedback
regarding what to include in an annual compliance certification.

Importantly, permitting authorities have additional compliance certification requirements and/or
recommendations that sources should consult before finalizing a compliance certification in
order to ensure compliance with the applicable requirements. See, e.g., 40 CFR section
70.6(c)(6).

B. Form of the Certification

As a general matter, there is no requirement in the Act or in Part 70 that a source use a specific
form for the compliance certification (although some states have adopted specific forms and
instructions). The most relevant consideration in certifications is not the form, but the content
and clarity of the terms and conditions with which the compliance status is being certified. Some
state permitting authorities have developed template forms and instructions to assist sources in
ensuring compliance with applicable requirements. The EPA has not provided such templates,
except as noted above where a form is provided for the EPA’s part 71 permit program. While
templates are not required by the statute or the regulations, they can be useful tools (e.g., to
facilitate electronic reporting and consistency) so long as sources consider whether the form
adequately covers their permitting and certification situation, and the sources are able to make
adjustments where appropriate to ensure compliance. The type of form used should be

? The CAA and the EPA’s regulations require other more frequent compliance reports in addition to the annual
compliance certification. In some circumstances, it may be helpful for a source to reference another compliance
report in the annual compliance certification, as appropriate.



considered in light of the regulatory requirement to certify compliance with the specific terms
and conditions of the permit. 40 CFR section 70.6(c)(5)(iii)(C). Additionally, as was noted
earlier, because approved state and local areas may require additional elements in the annual
compliance certifications, sources should confirm that their form is consistent with applicable
state and local permitting requirements.

C. Certification Language

The EPA’s regulations at 40 CFR section 70.5(d) require that the annual compliance certification
include the following language: “Based on information and belief formed after reasonable
inquiry, I certify that the statements and information in this certification are true, accurate, and
complete.” (Emphasis added.) While the EPA appreciates that each permit includes specific
monitoring requirements, additional data may be available that indicate compliance (or
noncompliance). The EPA recently proposed to provide additional clarity on this issue by
proposing to restore a sentence to 40 CFR section 70.6(c)(5)(iii)(B) that had been inadvertently
deleted, as discussed above.

IV.  Discussion of Compliance Certification Content in Clean Air Act Advisory
Committee Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, stated its intent to address the OIG’s
recommendation concerning the annual compliance certification, as well as similar
recommendations from the Clean Air Act Advisory Committee’s Title V Task Force.* While this
guidance document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 4.7 of the Task Force Report discusses compliance certification forms. This section
includes, among other items, comments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. Of the five recommendations included in this
section of the Report, three were unanimously supported by the Task Force members
(Recommendations 3, 4, and 5). Task Force Final Report at 119-120. EPA’s discussion above
regarding the level of specificity and the form of the annual compliance certification generally
addresses the two recommendations for which there was not consensus within the Task Force
(Recommendations 1 and 2).

The five recommendations, directly quoted from the Task Force Report, are as follows:

* In April 2006, the Title V Task Force finalized a document titled, “Final Report to the Clean Air Act Advisory
Committee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments. Included in the report are a number of recommendations, including some specific recommendations
regarding compliance certifications that are consistent with existing regulations and information provided in this
guidance document.



Recommendation #1. Most of the Task Force endorsed an approach akin to the “short
form” certification, believing that a line-by-line listing of permit requirements is not
required and imposes burdens without additional compliance benefit. Under this
approach, the compliance certification form would include a statement that the source
was in continuous compliance with permit terms and conditions with the exception of
noted deviations and periods of intermittent compliance. Although the permittee
would cross-reference the permit for methods of compliance, in situations where the
permit specifies a particular monitoring method but the permittee is relying on
different monitoring, testing or other evidence to support its certification of
compliance, that reliance should be specifically identified in the certification and
briefly explained. An example of such a case would be where the permit requires
continuous temperature records to verify compliance with a minimum temperature
requirement. If the chart recorder data was not recorded for one hour during the
reporting period because it ran out of ink, and the source relies on the facts that the
data before and after the hour shows temperature above the requirement minimum
and that the alarm system which sounds if temperature falls below setpoint was
functioning and did not alarm during the hour, these two items would be noted as the
data upon which the source relies for certifying continuous compliance with the
minimum temperature requirement.

Recommendation #2. Others on the Task Force believed that more detail than is
included in the short form is needed in the compliance certification to assure source
accountability and the enforce-ability of the certification. These members viewed at
least one of the following options as acceptable (some members accepting any, while
others accepting only one or two):

1.  The use of a form that allows sources to use some cross-referencing to iden-
tify the permit term or condition to which compliance was certified. Cross-
referencing would only be allowed where the permit itself clearly numbers
or letters each specific permit term or condition, clearly identifies required
monitoring, and does not itself include cross-referencing beyond detailed
citations to publicly accessible regulations. The compliance certification
could then cite to the number of a permit condition, or possibly the numbers
for a group of conditions, and note the compliance status for that permit
condition and the method used for determining compliance. In the case of
permit conditions that are not specifically numbered or lettered, the form
would use text to identify the requirement for which the permittec is
certifying.

2. Use of the long form.

3. Use of the permit itself as the compliance certification form with spaces in-
cluded to identify whether compliance with each condition was continuous
or intermittent and information regarding deviations attached.

Recommendation # 3. Where the permit specifies a particular monitoring or
compliance method and the source is relying on other information, that information

should be separately specified on the certification form.



Recommendation # 4. Where a permit term does not impose an affirmative obligation
on the source, the form should not require a compliance certification; e.g., where the
permit states that it does not convey property rights or that the permitting authority is
to undertake some activity such as provide public notice of a revision.

Recommendation # 5. All forms should provide space for the permittee to provide
additional explanation regarding its compliance status and any deviations identified
during the reporting period.

Task Force Final Report at 118-120.° With regard to these recommendations, the EPA offers
several observations. First, there is nothing in the CAA or Part 70 that prohibits
Recommendation 3, 4, and 5, which had unanimous support from the Task Force. See 40 CFR
section 70.6(c)(5)(iii)-(iv). Second, with regard to Recommendations 3 and 5, these should be
considered “best practices” to ensure that the annual certification provides adequate information.
Third, Recommendations 1 and 2 outline different ideas surrounding the level of specificity and
the form of the annual compliance certification. This guidance document does address those
issues and recommends activities consistent with the regulatory requirements while also
providing some flexibility on the level of specificity depending on the complexity of the permit
conditions being certified.

* With regard to the first recommendation, the EPA observes that the example provided in the Task Force Report
identifies a scenario in which additional narrative on the annual compliance certification form would be useful to
explain the determination that the sources was (or was not) in compliance with a permit term or condition.



Attachment 2

Implementation Guidance on Statement of Basis Requirements Under the Clean Air Act
Title V Operating Permits Program

L Overview of Legal Requirements for Statement of Basis

Section 502 of the CAA addresses title V p;:rmit programs generally. Among other required
elements of the EPA’s rules implementing title V, Congress stated that the regulations shall
include:

Adequate, streamlined, and reasonable procedures for expeditiously determining
when applications are complete, for processing such applications, for public
notice, including offering an opportunity for public comment and a hearing, and
for expeditious review of permit actions, including applications, renewals, or
revisions....

CAA section 502(b)(6). The EPA’s regulations implementing title V require that a permitting
authority provide “a statement that sets forth the legal and factual basis for the draft permit
conditions (including references to the applicable statutory or regulatory provisions). The
permitting authority shall send this statement to the EPA and to any other person who requests
it.” 40 CFR section 70.7(a)(5). As will be discussed below, among other purposes, the statement
of basis is intended to support the requirements of CAA section 502(b)(6) by providing
information to allow for “expeditious™ evaluation of the permit terms and conditions, and by
providing information that supports public participation in the permitting process, considering
other information in the record.

Since the EPA promulgated its Part 70 regulations, the EPA has provided additional guidance
and information surrounding the statement of basis. This information is available on EPA’s
searchable online database of Title V guidance
(http:/fwww.epa.gov/region()7/air/policy/search.htm). A search of that database reveals
numerous documents dating back to 1996 that provide feedback regarding the content of the
statement of basis.! Because the specific content of the statement of basis depends in part on the
terms and conditions of the individual permit at issue, the EPA’s regulations are intended to
provide flexibility to the state and local permitting authorities regarding content of the statement
of basis. The statement of basis is required to contain, as the regulation states, sufficient
information to explain the “legal and factual basis for the draft permit conditions.” 40 CFR
section 70.7(a)(5).

I1. Guidance on the Content of Statement of Basis
Since promulgation of the Part 70 regulations, the EPA has provided guidance on recommended

contents of the statement of basis. Taken as a whole, various title V petition orders and other
documents, particularly those cited in those orders, provide a good roadmap as to what should be

! See, e.g., Region 10 Questions & Answers No. 2: Title V Permit Development (March 19, 1996) (available online
at http:www.epa.gov'region07/air/title5/tSmemos/v 1 0ga. pdf).
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included in a statement of basis on a permit-by-permit basis, considering, among other factors,
the technical complexity of a permit, history of the facility, and the number of new provisions
being added at the title V permitting stage. This guidance document identifies a few such
documents for example purposes and provides references for locating such materials on the
Internet.

The EPA provided an overview of this guidance in a 2006 title V petition order. In the Matier of
Onyx Environmental Services, Order on Petition No. V-2005-1 (February 1, 2006) (Onyx Order)
at 13-14. In the Onyx Order, in the context of a general overview statement on the statement of
basis, the EPA explained,

A statement of basis must describe the origin or basis of each permit condition or
exemption. However, it is more than just a short form of the permit. It should
highlight elements that U.S. EPA and the public would find important to review.
Rather than restating the permit, it should list anything that deviates from simply a
straight recitation of applicable requirements. The statement of basis should
highlight items such as the permit shield, streamlined conditions, or any
monitoring that is required under 40 C.F.R. § 70.6(a)(3)(i)}(B). Thus, it should
include a discussion of the decision-making that went into the development of the
title V permit and provide the permitting authority, the public, and U.S. EPA a
record of the applicability and technical issues surrounding the issuance of the
permit. (Footnotes omitted.) See, e.g., In Re Port Hudson Operations, Georgia
Pacific, Petition No. 6-03-01, at pages 37-40 (May 9, 2003) (“Georgia Pacific”);
In Re Doe Run Company Buick Mill and Mine, Petition No. VII-1999-001, at
pages 24-25 (July 31, 2002) (“Doe Run"); In Re Fort James Camas Mill, Petition
No. X-1999-1, at page 8 (December 22, 2000) ("Ft. James").

Onyx Order at 13-14., In the Onyx Order, there is a reference to a February 19, 1999, letter that
identified elements which, if applicable, should be included in the statement of basis. In that
letter to Mr. David Dixon, Chair of the California Air Pollution Control Officers Association
(CAPCOA) Title V Subcommittee, the EPA Region 9 Air Division provided a list of air quality
factors to serve as guidance to California permitting authorities that should be considered when
developing a statement of basis for purposes of EPA Region 9°s review. Specifically, this letter
identified the following elements which, if applicable, should be included in the statement of
basis:

e additions of permitted equipment which were not included in the application,

e identification of any applicable requirements for insignificant activities or State-
registered portable equipment that have not previously been identified at the Title
V facility,

outdated SIP requirement streamlining demonstrations,

multiple applicable requirements streamlining demonstrations,

permit shields,

alternative operating scenarios,

compliance schedules,

CAM requirements,



plant wide allowable emission limits (PAL) or other voluntary limits,
any district permits to operate or authority to construct permits,

» periodic monitoring decisions, where the decisions deviate from already agreed-
upon levels. These decisions could be part of the permit package or could reside
in a publicly available document. (Parenthetical omitted)

Enclosure to February 19, 1999, letter from Region 9 to Mr. David Dixon.

In 2001, in a letter from the EPA to the Ohio Environmental Protection Agency, which is also
cited to in the Onyx Order, the EPA explained that:

The [statement of basis] should also include factual information that is important
for the public to be aware of. Examples include:

1. A listing of any Title V permits issued to the same applicant at the
plant site, if any. In some cases it may be important to include the
rationale for determining that sources are support facilities.

2. Attainment status.

3. Construction and permitting history of the source.

4. Compliance history including inspections, any violations noticed, a
listing of consent decrees into which the permittee has entered and
corrective action(s) taken to address noncompliance.

. Letter from Stephen Rothblatt, EPA Region 5 to Robert Hodanbosi, Ohio EPA, December 20,

in the context of finding deficiencies with the State of Texas operating permits program, the EPA
explained that, ““a statement of basis should include, but is not limited to, a description of the
facility, a discussion of any operational flexibility that will be utilized at the facility, the basis for
applying the permit shield, any federal regulatory applicability determinations, and the rationale
for the monitoring methods selected.” 67 FR 732, 735

(January 7, 2002).

The EPA has also addressed statement of basis contents in additional title V petition orders
(available in an online searchable database at

http://www.epa. gov/region7/aiv/title S/petitiondb/petitiondb. htm). In some cases, title V petition
orders provide information even where a statement of basis is not directly at issue. For example,
the EPA has interpreted 40 CFR section 70.7(a)(5) to require that the rationale for selected
monitoring methods be clear and documented in the permit record. In the Matter of CITGO
Refining and Chemicals Company LP (CITGO), Order on Petition No. VI-2007-01 (May 28,
2009) at 7; see also In the Matter of Fort James Camas Mill (Fort James), Order on Petition No.
X-1999-1 (December 22, 2000) at page 8. This type of information could be included in the
statement of basis. The EPA observes that where such information is included in the statement of
basis, this can facilitate a better understanding of the rationale for monitoring. Such information
could also be included in other parts of the permit record. In addition, it is particularly helpful
when the statement of basis identifies key issues that the permitting authority anticipates would
be a priority for EPA or public review (for example, if such issues represent new conditions or



interpretations of applicable requirements that are not explicit on their face). See, e.g., In the
Matter of Consolidated Edison Co. Of NY, Inc. Ravenswood Steam Plant, Order on Petition No.
[1-2001-08 (Sept. 30, 2003) at page 11; In the Matter of Port Hudson Operation Georgia Pacific,
Order on Petition No. 6-03-01 (May 9, 2003) at pages 37-40; In the Matter of Doe Run Company
Buick Mill and Mine (Doe Run), Order on Petition No. VII-1999-001 (July 31, 2002) at pages
24-26; In the Matter of Los Medanos Energy Center (Order on Petition) (May 24, 2004) at pages
14-17.

Each of the various documents referenced above provide generalized recommendations for
developing an adequate statement of basis rather than “hard and fast” rules on what to include.
Taken as a whole, they provide a good roadmap as to what should be included in a statement of
basis on a permit-by-permit basis, considering, among other factors, the technical complexity of
the permit, history of the facility, and the number of new provisions being added at the title V
permitting stage.’

III.  Discussion of Statement of Basis Content in Clean Air Act Advisory Committee
Final Report on the Title V Implementation Experience

In the EPA’s February 8, 2013, memorandum to the OIG, the EPA stated its intent to address the
0IG’s recommendation concerning the statement of basis, as well as similar recommendations
from the Clean Air Act Advisory Committee’s Title V Task Force.” While this guidance
document responds to the 2005 OIG Report, information provided above overlaps with
recommendations from the Title V Task Force. This guidance document does not adopt the Task
Force recommendations; however, to the extent that they overlap with the discussion above, the
EPA provides some observations regarding those recommendations.

Section 5.5 of the Task Force Final Report addresses the statement of basis. This section includes
a regulatory background piece, comiments from stakeholders, a summary of the Task Force
discussions, and Task Force recommendations. The recommendations section includes a list of
items considered appropriate for inclusion into a statement of basis. Final Report at 231.
Members of the Task Force unanimously supported the recommendations regarding the
statement of basis. Because these recommendations overlaps substantially, if not wholly, with
guidance previously provided by EPA, it is appropriate to include these recommendations within
this guidance document as an additional guideline for developing an adequate statement of basis.

The Task Force recommended that the following items are appropriate for inclusion in a
statement of basis document:

? With regard to the title V permitting stage, a best practice includes making previous statements of basis accessible
to give background on provisions that already exist in the permit and may not be a part of the permit action at issue,
and provide context for the permit as a whole and the particular revisions at issue in that permit action or permit
stage.

* In April 2006, the Title V Task Force finalized a document titled, “Final Report to the Clean Air Act Advisory
Committee: Title V Implementation Experience.” This document was the result of the Task Force’s efforts to review
the implementation and performance of the operating permit program under title V of the 1990 Clean Air Act
Amendments. Included in the report are a number of recommendations, including specific recommendations
regarding statement of basis contents that overlap with or are informative to this guidance document.
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A description and explanation of any federally enforceable conditions from
previously issued permits that are not being incorporated into the Title V
permit.

A description and explanation of any streamlining of applicable requirements

pursuant to EPA White Paper No. 2.
. A description and explanation of any complex non-applicability determination

(including any request for a permit shield under section 70.6(f)(1)(ii)) or any
determination that a requirement applies that the source does not agree is
applicable, including reference to any relevant materials used to make these
determinations (e.g., source tests, state guidance documents).

A description and explanation of any difference in form of permit terms and
conditions, as compared to the applicable requirement upon which the
condition was based.

A discussion of terms and conditions included to provide operational
flexibility under section 70.4(b)(12).

. The rationale, including the identification of authority, for any Title V

monitoring decision.

Task Force Final Report at 231. With regard to these recommendations, the EPA offers several
observations. First, there is nothing in the CAA or Part 70 that precludes a permitting authority
from including the items listed above in a statement of basis. Not all of those items will apply to
every permit action (as is the case with the lists provided by the EPA in the previously-cited
guidance documents). Second, concerning item #1, we note that there are very limited
circumstances in which a condition from a previously issued permit would not need to be

i Program”, dated March 5, 1996 (available online at

E hitp.//www, epa.gov/region(l7/air/title 5/tSmemos/wippr-2.pdf).

In developing the statement of basis, as was discussed earlier, the EPA recommends that
permitting authorities consider the individual circumstances of the permit action in light of the
regulatory requirements for the permit record in order to determine whether information along
the lines of the items identified by the Task Force warrants inclusion into the statement of basis.
In making this determination, the permitting authority is encouraged to consider whether the
inclusion of such information would provide important explanatory information for the public
and the EPA, and bolster the defensibility of the permit (thus improving the efficiency of the
permit process and reducing the likelihood of receiving an adverse comment or an appeal), while
also ensuring that the statutory and regulatory requirements are being met.



Appendix D. Map of Linguistically Isolated Households in Maricopa County
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Appendix E. Fee Information
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MEMORANDUM

SUBJECT: Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs
Under Title V

. 1 i &
FROM: Peter Tsirigotis m@ 4.1-_

Director

TO: Regional Air Division Directors. Regions | — 10

The attached guidance is being issued in response to the Environmental Protection Agency Office
of Inspector General’s (OIG) 2014 report regarding the importance of enhanced EPA oversight of state,
local, and tribal' fee practices under title V of the Clean Air Act (CAA).2 Specifically, this guidance
reflects the EPA’s August 22,2014, commitment to the OIG in response to OIG’s Recommendation 1 to
“assess our existing fee guidance and to re-issue, revise, or supplement such guidance as necessary” (we
refer to the attached guidance as the “updated fee schedule guidance™). The EPA’s response to the OIG’s
other recommendations are being issued concurrently in a separate memorandum and guidance concerning
title V program and fee evaluations (*“title V evaluation guidance™).?

Title V of the CAA and 40 CFR part 70 contain the minimum requirements for operating permit
programs developed and administered by air agencies, including requirements that each program issue
operating permits to certain facilities (facilities that are “major sources” ol air pollution and certain other
facilities) and that each program charge fees (“permit fees™) to these facilities to fund the permit program.
These operating permits are intended to identify all federal air pollution control requirements that apply
to a facility (“applicable requirements™) and to require the facility to track and report compliance pursuant
to a series of recordkeeping and reporting requirements. Section 502(b)(3) of the CAA requires each air
agency to collect fees “sufficient to cover all reasonable (direct and indirect) costs required to develop and
administer” its title V permit program.* The 40 CFR part 70 regulations establish the minimum program

! As used herein, the term “air agency™ refers to state, local. and tribal agencies.

? Enhanced EPA Oversight Needed to Address Risks from Declining Clean Air Act Title V Revenues; U.S. EPA Office of the
Inspector General. Report No. 15-P-0006, October 20, 2014 (*O1G Report™).

3 Program and Fee Evaluation Strategy and Guidance for 40 CFR Part 70, Peter Tsirigotis, Dircctor, Office of Air Quality
Planning and Standards (OAQPS). U.S. EPA. to Regional Air Division Directors, Regions 1 — 10, March 27, 2018 (“title V
evaluation guidance™). See the EPA’s title V guidance website at /utps://wvww.epa.govititle-v-operating-permits/titie-v-
operating-permit-policy-and-guidance-document-index.

442 U.S.C. § 7661a(b)(3)(A).

Intemet Addiess (URL) ¢ http://www.epa.gev
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requirements for operating permit programs, including requirements for fees to be administered by air
agencies with approved part 70 programs.®

touched upon, revised, or clarified certain topics contained in the 1993 fee schedule guidance.® The
attached updated fee schedule guidance provides additional direction on how the EPA interprets the title
V permit issuance and fee collection activities, as well as discussion of other fee requirements for air
agencies. In addition to the memoranda and final rule noted above, the updated fee schedule guidance
includes numerous changes to remove outdated regulatory provisions and focuses on the review of
existing part 70 programs, rather than on initial program submittals.’

The updated fee schedule guidance sets forth updated principles, which will generally guide the
EPA’s review of part 70 fee programs. These updates are consistent with the fee requirements of title V
and part 70, as well as prior guidance on fee requirements. Accordingly, these updates do not themselves
provide substantively new fee guidance or create any inconsistencies with fee requirements or prior fee
guidance.

The development of this guidance included outreach and discussions with stakeholders, including
the EPA Regions, the National Association of Clean Air Agencies, and the Association of Air Pollution
Control Agencies.

If you have any questions concerning the updated fee schedule guidance, please contact Juan
Santiago, Associate Director, Air Quality Policy Division, Office of Air Quality Planning and Standards,
at (919) 541-1084 or santiago. juan@epa.gov.

Attachments:

1. Updated Guidance on EPA Review of Fee Schedules for Operating Permit Programs under Title V
2. Attachment A — List of Guidance Relevant to Part 70 Fee Requirements

3. Attachment B — Example Presumptive Minimum Calculation

guidance™) at page 1. Note that there was an earlier document on this subject that was superseded by the 1993 fee schedule
guidance.

7 See the October 23, 2015, final rule, Standards of Performancegor Greenhouse Gas Emissions from New, Modified and
Reconstructed Stationary Sources: Electric Utility Generating Units, 80 FR 64510, 64633 (Section X11.E “Implications for
Title V Fee Requirements for GHGs").

8 A list of the relevant title V fee-related guidance memoranda is included as Attachment A.

% At this time, all air agencies have EPA-approved part 70 programs. It is conceivable that additional part 70 program
submittals will be received in the future for a number of Indian tribes, and, if so, the EPA will work closely with the tribes to
assist them with identifying activities which must be included in costs related to the program submittal and to meet other fee
requirements of part 70.
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DISCLAIMER

These documents explain the requirements of the EPA regulations, describe the EPA policies, and
recommend procedures for sources and permitting authorities to use to ensure thai title V fee schedules
and fee evaluations are consistent with applicable regulations. These documents are not a rule or
regulation, and the guidance they contain may not apply to a particular situation based upon the
individual facts and circumstances. The guidance does not change or substitute for any law, regulation,
or any other legally binding requirement and is not legally enforceable. The use of non-mandatory
language such as “guidance,” “recommend,” “may,” “should,” and “can,” is intended to describe the
EPA policies and recommendations. Mandatory terminology, such as “must” and “required,” is
intended to describe controlling requirements under the terms of the Clean Air Act and the EPA’s
regulations, but the documents do not establish legally binding requirements in and of themselves.



Updated Guidance on EPA Review of
Fee Schedules for Operating Permit Programs under Title V

The purpose of this document and the attachments is to provide guidance on the Environmental
Protection Agency’s (EPA’s) review of fee schedules for operating permit programs under 40 CFR part
70 (part 70), the regulations that set minimum requirements for permit programs administered by state,
local, and tribal air agencies (referred to here as, “air agencies”) authorized under title V of the Clean
Air Act (CAA or Act). This document updates and c_lar_lﬁcs the prev1ous fee schedule guidance 1ssued

clarifies which permit program costs must be included in an ana}y51s to demonstrate that adequate fees
are collected to fund all part 70 program costs. The guidance also discusses other fee-related
requirements for air agencies. The updated fee schedule guidance focuses on the costs of program

implementation, rather than on the costs of initial program development (as was the case for the 1993
fee schedule guidance).

I. General Principles for Review of Title V Fee Schedules

Section 502(b)(3)(A) of the Act requires operating permit programs to fund all “reasonable direct and
indirect costs” of the permit programs through fees collected from “part 70 sources”? and requires the
fees to be sufficient to cover all reasonable permit program costs.® The terms “fee schedule” and “permit
fees” are sometimes used interchangeably to describe the fees that an air agency charges to part 70
sources to fulfill this requirement.* Section I of this guidance provides an explanation of the term
“direct and indirect costs” and a detailed explanation of specific permit program activities to be included

in costs for the purpose of analyzing whether the permit fees are sufficient to cover all the permit
program costs.

The fees collected under a part 70 program are classtfied as “exchange revenue” or “earned revenue” in
governmental accounting guidance because a good or service (e.g., a permit) is provided by a
governmental entity in exchange for a price (e.g., a permit fee).f Also, governmental accounting
guidance provides that only revenue classified as “exchange revenue” should be compared to costs to

\! See Reissuance of Guidance on Agency Review of State Fee Schedules for Operating Permits Programs under Title V, John
-S Seitz, Director, OAQPS, U.S. EPA, to Air Division Directors, Regions I-X (August 4, 1993) (“1993 fee schedule :
-_g_mdange_ E): '
% The term “part 70 sources” is defined in 40 CFR § 7.2 to mean “any source subject to the permitting requirements of this
part, as provided in 40 CFR §§ 70.3(a) and 70.3(b) of this part.” Thus, a source is a part 70 source prior to obtaining a part 70
permit if the source is subjectto permiitting under the applicability provisions of 40 CFR § 70.3.

3 See 40 CFR § 70.9(a).

4 The fee schedule is typically included in the regulations that the air agency uses to implement part 70; it is a component of
the part 70 program. The fee schedule (and other elements of an air agency’s regulations for part 70) can vary significantly
across air agencies.

% See Statement of Recommended Accounting Standards Number 7, Accounting for Revenue and Other Financing Sources

and Concepts for Reconciling Budgetary and Financial Accounting, issued by the Federal Accounting Standards Advisory
Board (FASAB) (“FASAB No. 77) at page 2. See also Statement No. 33, Accounting and Financial Reporting for

Nonexchange Transactions (December 1998), issued by the Governmental Accounting Standards Board (GASB) at pages -4
(“GASB No. 33").



determine the overall financial results of operations for a period.® This means that legislative
appropriations, taxes, grants,’ fines and penalties, which areagenerally characterized asd‘nonexchange

revenue,”® should not be compared to part 70 program costs toaletermine if permit feesare sufficient to
cover costs.

Any fee required by part 70 must “be used solely for permit program costs” (in other words, thefeesa
mustmotbealiverted formon-part 70 purposes).” Manyair agencies transfer feesahat are in@xcess of
program costs for a particular year into accounts to be used forgpart 70 purposes in another year when
there is expected to bea fee shortfall, and this isan acceptable practice. However, if title V fees area
transferred for uses not authorized by part 70 (e.g., highway maintenance orather general obligations of
government), they would be considered improperly diverted.

Each air agency is required, as part of its part 70aprogram submittal, toasubmit a “feeademonstration” toa
show that its fee schedule would result in the collection andaetention of feessufficient toacover program
costs, including an “initial accounting” to show that “required fee revenues” would be used solely toa
cover program costs.'?

The EPA will generally presume thata feescheduleds sufficient to cover program costs if it results in
thezcollection and retention of fees inmanamount above the “presumptive minimum” —i.e., “an amount
notaless than $25 per ton” adjusted annually for increases in the Consumer Price Index'' “times theaotal
tons of the actual emissions of each regulated air pollutant (for presumptive fee calculation) emitted
from part 70 sources,” plus any greenhouse gas (GHG) cost adjustments, asapplicable.'?> A feeachedule
that is expected toaesult in feesabove the “presumptive minimum” isaonsidered to be “presumptively
adequate.” Note that thed‘presumptive minimum” isainique to@ach air agency because thedotal tons of
actual emissions of “regulated air pollutants (for presumptive fee calculation)” are unique to each air
agency.

As partof a fee demonstration, air agencies with fee schedules that would not be presumptively
adequate are required tosubmit a “detailed accounting™ to show that collection and retention of fee

¢ See FASAB No. 7 at page 8; GASB No. 33.
" Conceming grants, an EPA 'memo, Use of Clean Air Act Title V" Permit Fees as Maich for Section 105 Granis, Gerald” ~ ™™~
:Yamada, Acting General Counsel, U.S. EPA, to Michael H. Shapiro, Acting Assistant Administrator, Office of Air and
1Radiation, U.S. EPA, October 22, 1993, states that part 70 fees are “programincome” under 40 CFR § 31.25(a), and, because
vof this, part 70 fees cannot be used as match for section 105 grants and no air agency may count the same activity for botht
1 grant and part 70 fee purposes.t

(e.g., income tax, sales tax, property taxes, fines, and penalties) and when a government gives value directly without directly
receiving equal value in return (e.g., legislative appropriations and intergovernmental grants).

® See 40 CFR § 70.9(a).

19 See 40 CFR §§ 70.9(c)-(d) (fee demonstration requirements); 1993 fee schedule guidance (explaining that preparing the fee
demonstrations that is part of the initial part 70 program submittal).

1 See CAAL§ 502(b)(3)(B); 40 CFR § 70.9(b). The presumptive minimum fee rate is adjusted for increases in the Consumer
Price Index each year in September. The fee rate for the period of September 1, 2016, through August 31,2017, is $48.88 per
ton. For more information, including a list of historical adjustment to the feerate, see https./www.epa.gov/title-v-operating-
permits/permit-fees.

12 See 40 CFR § 70.9(b)(2) (emphasis added). The components of the *‘presumptive minimum’” calculation—including certain
emissions that may be excluded from the calculation, and an upward “GHG cost adjustment” that may apply—are addressed
in 40 CFR §§ 70.9(b)(2)(i)=(v)-
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revenue would be sufficient to cover program costs.'® Air agencies are also required to provide an
“initial accounting” to show how “required fee revenues” will be used solely to cover permitting
program costs.t* Air agencies with fee schedules considered “presumptively adequate” are nevertheless
required to submit fee demonstrations,'? but they may be “presumptive minimum program cost”
demonstrationst® showing that expected fee revenues are above the “presumptive minimum” calculated
for the air agency. In order to receive the EPA’s approval, any fee demonstration must provide an
“initial accounting” showing how required fee revenues will be used solely to cover program costs.!”

After an air agency fee program is approved by the EPA, there are several fee requirements that may
apply to the permit program as circumstances dictate. One requirement is for an air agency to submit, as
required by the EPA, “periodic updates” of the “initial accounting” portion of the fee demonstration to
show how “required fee revenues™ are used solely to cover the costs of the permit program.'® Further, an
air agency must submit a “detailed accounting” demonstrating that the fee schedule is adequate to cover
costs if an air agency changes its fee schedule to collect /ess than the presumptive minimum or if the
EPA determines—based on the EPA’s own initiative, or based on comments rebutting a presumption of
fee sufﬁci]%ncy—that there are serious questions regarding whether the fee schedule is sufficient to cover
the costs.

In addition, title V and part 70 provide general authority for the EPA to conduct oversight activities to
ensure air agencies adequately administer and enforce the requirements for operating permits programs,
including that the requirements for fees are being met on an ongoing basis.?® One method the EPA uses
to perform such oversight is through periodic program or fee evaluations of part 70 programs. As part of
such an evaluation, the EPA may carefully review how the state has addressed the fee requirements of
part 70 as previously described and work with the air agency to seek improvements or make corrections
and adjustments if any fee concerns are uncovered. Also, as part of such an evaluation, the EPA may
require “periodic updates™ to a fee demonstration or a “detailed accounting” that fees are sufficient to
cover permit program costs.?! See the EPA’s separate Program and Fee Evaluation Strategy and
Guidance for 40 CFR Part 70 (“title V evaluation guidance™) for more on this subject.??

13 See 40 CFR § 70.9(b).

1 See 40 CFR § 70.9(d).

15 See 40 CFR § 70.9(c).

16 See Sections 1.1 and 3.2 of the fee demonstration guidance.

7 See 40 CFR § 70.9(d).

18 See 40 CFR § 70.9(d).

19 See 40 CFR § 70.9(b)(5); fee demonstration guidance, Section 2.0 (providing an example ofta “detailed accounting™). The
scope and content of a “detailed accounting™ may vary but will generally involve information on program fees and costs and
other accounting procedures and practices that will show how the air agency’s fee schedule will be sufficient to cover all
program costs.

2 See CAA § 502(i); 40 CFR § 70.10(b).

2 See 40 CFR §§ 70.9(a); 70.9(b)(1), (5)(ii)-

22 program and Fee Evaluation Sirategy and Guidance for 4@ CFR Part 70, Peter Tsirigotis, Director, Office of Air Quality
Planning and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors. Regions 1 — 10, March 27, 2018.
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Ila  Types of Costs and Activities Included in Title V Costsa
A.a Overviewa

Activities that count as part 70 costs (direct and indirect costs of part 70).tPart 70 uses the term “permit

program costs” to describe the costs that must counttfor fee purposes under part 70.2* This term is
defined in 40 CFR § 70.2 as “all reasonable (direct and 1nd1rect§) costs required to develop and

administer a permit program, as set forth in [40 CFR § 70.9(b)] (whether such costs are incurred by the
permitting authority or other State or local agencies that do not issue permits directly, but that support
permit issuance or administration).” At a minimum, any air program activity performed by an air agencyt
under title V or part 70 must be included in program costs. Many of the activities required under title V
or part 70 are described in Sections II.B through II.K of this guidance.t

As described above, part 70 costs must include all “reasonable direct and indirect costs”?* that are
incurred by air agencies intthe development, implementation, and enforcement of the part 70 program.
“Direct costs” are expenses thattcantbe directly attributed to partt70 program activities or services.
“Direct costs” can generally be subdivided into two categories: “direct labor costs” and “other direct
costs.” The term “direct labor costs” refers to salary and wages for direct work on part 70, including
fringe benefits. The term “other direct costs” refers to other direct part 70 expenses, such as materials,
equipment, professional services, official travel (e.g.,ttransportation,t food and lodging), public notices,
public hearings, and contracted services. “Indirect costs” are costs for “general administration” or
“overhead” that are nottdirectly attributable to a part 70 program because they benefit multiple programs
or cost objectives, but they are needed to operate a part 70 program. “Indirect costs” for a part 70
program are typically determined based on an indirect rate or a proportional share of the expenses of a
larger organization. Examples of “indirect costs” include, but are not limited to, costs for utilities,trent,
general administrative support, data processing charges, training and staff development, budget and
accounting support, suppliestand postage.

Intaddition, note that air agencytaccounting practices vary in how they nominally categorize costs as
“direct costs,” “indirect costs,” or “other direct costs,” depending on the specific nature of the activity t
An example would be training costs, which are typically treated as “indirect costs” but sometimes ast
“direct costs,” particularly where the training istabout part 70 (e.g., for permit staff development). While
accounting practices and terminology may vary among air agencies, the importanttprinciple to remember
is that all reasonable direct and indirect costs of the program must be represented in the costs reported to

the EPA, regardless of how the costs are categorized by the air agency.

Part 70 and the 1993 fee schedule guidance describe the part 70 activities of “reviewing and acting on
any application for a part 70 permit”?* and “implementing and enforcingtthe terms of anytpart 70t

23See 40 CFR § 70.9(a).

24 The phrases, “reasonable direct and indirect costs” and “reasonable (direct and indirect) costs™ have the same meaning. The
phrase “reasonable direct and indirect costs™ was initially used by the EPA in the 1993 fee schedule guidance, page |. The
phrase “reasonable (direct and indirect) costs™ is also found in CAA section 502(b)(3)(A), (C)(iii).

25 The response to comments document for the part 70 final rule clarifies that the phrase “acting on permit applications” in
section 503(c) of the Act means the act of issuing or denying a permit, not just beginning review of a permit application. See¢
Technical Support Document for Title V Operating Permits Programs (May 1992) at page 4-4, EPA Docket No. EPA-HQ-
OAR-2004-0288; L.egacy Docket No. A-90-33.



permit,” and these activities must be included in part 70 costs.?® The following paragraphs use these
phrases to clarify the extent that certain activities performed by the air agency must be included in part
70 costs. The phrase “reviewing and acting on any application for a part 70 permit” refers to all
activities related to processing the permit application and issuing (or denying) the final part 70 permit,
while the phrase “implementing and enforcing the terms of any part 70 permit” refers to all activities
necessary to administer and enforce final part 70 permits, prior to the filing of an administrative or
judicial complaint or order.?’

Also, the following paragraphs clarify the extent to which fees must fund the costs of “permit programs
under provisions of the Act other than title V” (hereafter referred to as “other permits”) (e.g.,
preconstruction review permits) and “activities which relate to provisions of the Act in addition to title
V” (hereafter referred to as “other activities”) (e.g., a requirement for an air agency to develop a case-
by-case emissions standard for an existing source).?®

Costs related to “other permits.” The costs of “implementing and enforcing” the terms of a part 70
permit must be treated as a part 70 cost.*® Thus, part 70 costs must include the cost of implementing and
enforcing any term or condition of a non-part 70 permit required under the Act®' that is incorporated into
a part 70 permit and meets the definition of “applicable requirement 3 in part 70. Similarly, the cost of
implementing and enforcing any term or condition of a consent decree or order that originates in a non-
part 70 permit that has been incorporated into a part 70 permit must be included as a part 70 cost.*?

The costs of implementing and enforcing “applicable requirements” firom a non-part 70 permit that will
gointo a part 70 permit in the future may be counted as part 70 costs. However, once a source has

26 The phrases “reviewing and acting on any application for a part 70 permit” and “implementing and enforcing the terms of
any part 70 permit™ are found at 40 CFR § 70.9(b)(1)(ii) and (iv). Similar phrases are found in the EPA’s 1993 fee schedule
guidance at page 3 and the phrases in the guidance have the same meaning as the phrases in part 70. See also, CAA §
502(b)(3)(A).

complaint or order. See page 8.

28 The phrases cited here were originally discussed on pages 2 and 3 of the cover memorandum for the 1993 fee schedule
guidance.

% Note that the EPA’s 1993 fee schedute guidance contains the statement that “the costs of reviewing and acting on
applications for permits required under Act provisions other than title V need not be recouped by title V fee.” This statement
has been interpreted by some to mean that the costs of non-title V permits “are not needed” or “may optionally” be counted
in title V costs.

3% See 40 CFR § 70.9(b)(1)(iv).

31 Examples of non-part 70 pernits required under the Act may include “*‘minor new source review” (minor NSR) permits,
“synthetic minor’” permits, Prevention of Significant Deterioration (PSD) penmits, and Nonattainment NSR permits
authorized under titie 1 of the Act.

32 «Applicable requirements” are the air quality requirements that must be included in part 70 pernits. See the definition of
“applicable requirement” in 40 CFR § 70.2, whi¢h includes “‘any terms and conditions of any preconstruction permits issued
pursuant to any regulations [under title 1], and certain requirements under titles 1, 111, IV and V1 of the Act.

33 The EPA has previously explained that consent decrees and orders reflect the conclusion of a judicial or administrative
process resulting from the enforcement oft*applicable requirements,” and, because of this, all CAA-related requirements in
such consent decrees and orders “‘are appropriately treated as “applicable requirements’ and must be included in title V
pennits. . . See /n the Matier of Citgo Refining and Chemicals Company, L. P., Order on Petition Number VI-2007-01, at 12
(May 28, 2009).



submitted a timely and complete part 70 application and paid part 70 fees,tall costs oftimplementing and
enforcing the non-part 70 permit must be counted as part 70 costs.>*

Also, any implementation and enforcement activities related to a requirementtthat is incorporated into a
part 70 permit that is not “federally enforceable” and would not meet the definition of an “applicable
requirement” (e.g., a “state-only” requirement) need not be treated as a part 70 cost.’® The matrixt
guidance also clarifies that state-only requirements are air grant-eligibletactivities, rather than title V-
eligible activities.

Costs of performing certain other activities related to applicable requirementst Certain activities required
bytthe Acttor its implementing regulations are not “applicable requirements” as defined in part 70
because they apply to the permitting authority rather than thetsource.>® We refer to such activities ast
“other activities.” As such, questions often arisetas to whether the costs of “other activities” are part 70t
costs, coststof the underlying standard, or coststoftthe preconstruction review permitting process.

Examples of applicable requirements associated with “other activities” include, but are not limited to,
the following:

ot Emissions standards or other requirements for new sources under section 111(b) of the Act;t
ot Emissions standards or other requirements for existing sources under section 111(d) of the Actit

ot Case-by-case maximum achievable control technology (MACT) standards that may be required
under section 112 of the Act; andt

ot Activities required by a state, federal, or tribal implementation plan (SIP, FIP, or TIP), includingt
section 110 of the Act.t

The 1993 fee schedule guidance stated that the cost for performing “other activities” would be part 70
costs only to the extent the activities are “necessary for part 70 purposes.”’ The 1993 fee schedulet
guidance has resulted in numerous questions over the years as to the scope of the term “part 70
purposes.” The EPA believes a clearer standard for determining when “other activities” must be
included in part 70 costs would include an evaluation of: the extent to which the air agency is required to
perform the “other activities” pursuant to part 70, title V, or the approved part 70 program; the extent to
which the activity is performed to assure compliance with, or enforce, part 70 permit terms and
conditions; or the extent to which a non-part 70 rule (e.g., asection 111 or 112 standard) requires the air
agency to perform the activity in the part 70 permitting context. If an “other activity” does not meet any

3% See EPA memo, Additional Guidance on Funding Support for State and Local Programs, Mary D. Nichols, Assistant !
‘Administrator for_Air and Radiation, \L.S.EPA, to Regional Administratars, Regians 1-X, August 28,1994 __ ______ )
3 See 40 CFR § 70.6(b)(2).

36 Although the “other activities” may originate within a federal standard or requirement that we generally refer to as an
“applicable requirement” and the activities may result in an “applicable requirement,” the activities themselves do not meet
the definition of “applicable requirement” within 40 CFR § 70.2.

37 See page 2 of the introductory memorandum for the 1993 fee schedule guidance.



of these criteria (e.g., a non-part 70 rule requires an activity in a non-part 70 context), it should not be
included in part 70 costs.

Nonetheless, if any activity is an “applicable requirement” for a source, the applicable requirement must
be included in a part 70 permit and the costs to the air agency of including it in the permit (and
implementing and enforcing) must be treated as part 70 costs.>®

For example, the cost of incorporating a standard (e.g., a section 111(b) standard) into a part 70
permit—where the task is merely one of copying the requirements from the regulation unchanged into a
permit—would be a part 70 cost. However, the cost of developing a source-specific emission limitation
outside the permit processing context (e.g., a standard pursuant to section 111(d) emission guidelines)
would be a section 111 cost (although the cost of subsequently incorporating that standard into the part
70 permit would be a part 70 cost).

The costs of “other activities” related to implementation plans, inchuding section 110 or 111 ofthe Act,
should not be counted for part 70 purposes if the activities are required as part of the preconstruction
review process or directly relate to implementation plan development, as required by title [ of the Act.*
On the other hand, part 70 costs can include ambient monitoring or emission inventories necessary to
implement the part 70 program (e.g., development and quality assurance of emissions inventory for
potential part 70 sources for the purpose of determining applicability)4° If an air agency is unsure where
to draw the line on including such activities in part 70 costs, they should contact the EP A for assistance.

General standard for EP A review of part 70 costs for a particular air agencv. In general, the EPA expects
that part 70 permit fees will fund the activities listed in this guidance. However, in evaluating a part 70

program, the EP A will consider the particular design and attributes of that program. Because the nature
of permitting-related activities can vary across air agencies, the EPA evaluates each program
individually. The activities listed in this guidance may not represent the full range of activities to be
covered by permit fees.*' Addiionally, some air agencies may have further program needs based on the
particularities o f their own air quality issues and program structure.

Sections I1.B through II.K of this guidance provide further information on specific permitting activities
and the extent to which the costs of such activities must be treated as part 70 costs.

B. The Costs of Part 70 Program Ad ministration

All part 70 program administration costs must be treated as part 70 costs.*? Examples of program
administration costs include:

38 Seee§ 70.9(b)(1)(ii), (4).

3% Implementation plan development is mandated under title 1 of the Act and costs typically include such activities as
maintaining state-wide emissions inventories and performing ambient monitoring and emissions modeling of air pollutants
for which national ambient air quality standards have been set.

%% See the matrix guidance at page 1.

1 The fee demonstration guidance cites various factors that may affiect the types of activities included in a permit program
and influence costs. See fee demonstration guidance at 4-5.

42 This section includes many activities that would be categorized as part 70 costs under 40 CFR §§ 70.9(b)(1)(i)-(iii) that are
not covered elsewhere in subsequent sections of this guidance and are necessary to conduct a pait 70 program.
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Program infrastructure costs (e.g., development of part 70 regulations, i mple mentation guidance,
policies, procedures, and forms);

Program integration costs (adapting to changes in related programs, such as NSR, section 112
programs, and other programs);

Data system implementation costs (including data systems for submitting permitting informati on
to the EP A, for permit program administration, implementation and tracking and to provide
public access to permits or permit information);

Costs to operate local or Regional offices for part 70, the costs of interfacing with other state,
local, or tribal offices (e.g., briefing legislative or executive staff on program issues and
responding to internal audits);

Costs related to interfacing with the EPA (e.g., related to program oversight, including program
evaluations, responding to public petitions, revising imple mentation agreements between the air
agency and the EPA); and

Activities similar to those above.

In addition, there are other program imple mentation costs, such as the costs of making determinations of
which sources are sub ject to part 70 permitting requiremants that must be treated as part 70 costs.*
Examples of such activities include:

C.

Maintaining an inventory of part 70 sources (e.g., for enfoacement of the requirement for sources
to obtain a permit or for part 70 fee purposes);

Costs of determining if an individual source is a major source (tor applicability purposes);

Costs of determining if a source qualifies for coverage under a general permit (if the air agency
chooses to issue them); and

Costs of determining if a non-major source is required to obtain a part 70 permit and costs of
implementing any insignifizant activity and emission level exemptions under part 70.

The Costs of Part 70 Program Revisions

All costs of revising an approved part 70 program must be treated as part 70 costs, including the costs of
developing new program elements to respond to changes in requirements, whether the revisions are the
air agency’s own initiative or required by the EP A ** Examples of program revision costs include:

Costs of revising the program elements that are changing (e.g., prograni legal authority,
implementing regulations, data systems, and other program elements);

43 Many of these activities may also be described as related to reviewing and acting on applications for part 70 permits, as
provided in 40 CFR § 70.9(b)(1)(ii).
44 See 40 CFR § 70.4(i).



e Costs of documenting the changes: and

e Costs associated with obtaining the needed approvals, including {or submitting program
revisions to the EPA and any necessary follow-up work related to obtaining approval.

D. The Costs of Reviewing Applications and Acting on Part 70 Permits

All costs of reviewing an application for a part 70 permit, developing applicable requirements as part of
the process of a permit, and ultimately acting upon the application must be treated as part 70 costst*
These costs must include the costs of the application completeness determination, the technical review
of the application (including the review of any supplemental monitoring that may be needed, review of
any compliance plans, compliance schedules, and review of initial compliance certifications included in
the application), drafiing permit terms and conditions to reflect the applicable requirements that apply to
the source, determining if any permit shields apply, public participation, the EPA and affected air
agency review, and issuing the permit. The cost of these activities must be included forinitial permit
processing, permit renewal, permit reopening, and permit modification.

The costs of developing part 70 permit terms and conditions. All costs associated with the development
of permit terms and conditions to reflect the “applicable requirements,” including the costs of

incorporating such terms in part 70 permits, must be treated as part 70 costs. The applicable
requirements include the emissions limitations and standards and other requirements as provided for in
the definition of applicable requirements in 40 CFR § 70.2. Such costs may include the costs to
determine the provisions of the applicable requirements that specifically apply to the source, to develop
operational flexibility provisions, netting/trading conditions, and appropriate compliance conditions
(e.g., inspection and entry, monitoring and reporting). Appropriate compliance provisions may include
periodic monitoring and testing under 40 CFR § 70.6(a)(3)(i)(B) and monitoring sufficient to assure
compliance under 40 CFR § 70.6(c)(1).

Part 70 also requires certain regulatory provisions to be included in permits, such as citation to the origin
and authority of each permit term, a statement of permit duration, requirements related to fee payment,
certain part 70 compliance and reporting requirements, a permit shield (if provided by the air agency),
and similar terms. The costs of developing such terms must be covered by permit fees.*

The costs of developing “state-only” permit terms need not be treated as part 70 costs. Air agencies
should screen or separate “state-only” requirements from federally-enforceable requirements and—
while the act of separating part 70 terms from state-only terms should be treated as part 70 costs—the
costs of developing state-only permit terms, putting them in the part 70 permit, and implementing and
enforcing them as they appear in the part 70 permit need not be treated as part 70 costs for fee
purposes.f’

5 See CAA section 502(b)(3)(A)(i); 40 CFR § 70.9(b)(19i).

6 See 40 CFR § 70.6.

47 See the matrix guidance, which notes that state-only requirements in part 70 permits are air-grant-eligible activities, rather
than title V-eligible activities.



The costs of public partici pation and review (by the EPA and the affected air agency)t All costs of

notices (or transmitting information) to the public, affected air agencies and the EPA for part 70 permit
issuance, renewal, significant modifications and (if required by state or local law) for minor
modifications (including staff time and publication costs) must be treated as part 70 costs. *®

Any costs associated with hearings for part 70 permit issuance, renewal, significant modifications, and
for minor modifications (if required by state or local law), including preparation, administration,
response, and documentation, must be treated as part 70 costs.

All costs for the air agency to develop and provide a response to public comments received during the
public comment period must be treated as part 70 costs.

Any costs associated with transmitting necessary documentation to the EP A for review and response to
an EPA objection must be treated as part 70 costs.*? Also, the costs associated with an air agency’s
response to an EPA order granting objection to a part 70 permit and/or the costs of defending challenges
to part 70 permit terms in state court must be treated as part 70 costs.

E. The Costs of Implementation and Enforcement of Part 70 Permits

With some exceptions related to court costs and enforcement actions, the costs of implementing and
enforcing the terms of any part 70 permit must be treated as part 70 program costs.*® Implementation and
enforcement of permit terms and conditions related to part 70 includes requirements for compliance
plans, schedules of compliince, monitoring reports, deviation reports, and annual certifications.

The costs of any follow-up activities when compliance/enforcement issues are encountered should be
treated as part 70 costs. Part 70 costs include such activities as conducting site visits, stack tests,
inspections, audits, and requests for information either before or after a violation is identified (e.g.,
requests similar to the EPA's CAA section 114 letters).

Part 70 costs should include the costs for any notices, findings, and letters of violation, and the
development of cases and referrals up until the filing of the complaint or order. Excluded from permit
costs are enforcement costs incurred after the filing of an administrative or judicial complaint.*’

Part 70 costs must also include the costs of implementing and enforcing any restrictions on potential to
emit (PTE) that are included in a part 70 permit, whether they originate in the part 70 permit or were
transferred from a non-part 70 permit, such as a minor NSR permit for a “synthetic minor source.”

8 See 40 CFR § 70.7(h) conceming public participation and 40 CFR § 70.8 concerning the EPA and affected air agency
review.

9 See 40 CFR § 70.8(a).

39 See 40 CFR §§ 70.4(b), 70.6, 70.9(b)(1)(iv), and 70.14.

3! See the matrix guidance at page 8.
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F. The Costs of Implementing and Enforcing the Requirements of Non-Title V Permits Required
Under the Act

Part 70 fees must cover the costs of implementing and enforcing the terms and conditions of “other
permits” (non-part 70 permits) required under the Act, such as preconstruction review permits under title
I, that have been incorporated in part 70 permits as “applicable requirements.”*?

Also, the costs of implementing and enforcing the terms and conditions of consent decrees and orders
that originate in a non-part 70 permit that are incorporated into a part 70 permit must be treated as part
70 costs. See Section II. A of this guidance.

The costs of implementing and enforcing applicable requirements for “prospective part 70 sources” need
not be treated as part 70 costs until such time as the source submits a timely and complete permit
application and pays fees. In addition, the costs of implementing and enforcing “state-only”
requirements need not be treated as part 70 costs.

G. The Costs of Performing Certain “Other Activities” Related to Applicable Requirements

Certain activities are required by the Act but are not “applicable requirements™ because they apply to the
permitting authority, rather than the source; such activities are referred to as “other activities.”*?
Examples of applicable requirements that contain these activities include, but are not limited to,
standards for existing sources under section 111(d) of the Act; case-by-case MACT under sections 112
of the Act; and certain activities required by a SIP, FIP, or TIP, including section 110 of the Act. The
costs of other activities must be treated as part 70 costs, if the air agency is required to perform the
activities by part 70, title V, or the air agency’s approved part 70 program; if a non-part 70 rule requires
them to be performed in the part 70 permitting context; or if the activities are needed to assure
compliance with, or to enforce, the terms and conditions of a part 70 permit. The costs of other activities
should not be treated as part 70 costs, if they do not meet any of these criteria (e.g., a non-part 70 rule
requires an activity that occurs in a non-part 70 context). See Section 1. A of this guidance.

H. The Costs of Revising, Reopening, and Renewing Part 70 Permits

All costs associated with processing permit revisions, including for administrative amendments, minor
modifications (fast-track and group processing)t and significant modifications, must be treated as part 70
costs.’® The part 70 costs must include all the costs of reviewing and acting on the application, as well as
implementing and enforcing the revised permit terms.>® The costs of implementing any “operational
flexibility provisions™® approved into a program to streamline permit revision procedures must be
treated as permit program costs (this may also generally be considered to be one of the costs of
implementing a permit).

32 Required to be treated as part 70 costs in certain cases by 40 CFR § 70.9(b)(1)(iv).
33 Required to be treated as part 70 costs in certain cases by 40 CFR §§ 70.9(b)(1)(ii) and (iv).
34 Required to be treated as part 70 costs under 40 CFR § 70.9(b)(1)(ii). Also see 40 CFR § 70.7 for more on permit issuance,
renewal, reopening and revision procedures.
3540 CFR §§ 70.9(b)(1)(ii) and (iv).
36 Section 502(b)(10) of the Act requires the operating permit regulations to include provisions to allow changes within a
permitted facility without requiring a permit revision under certain circumstances. The EPA refers to these provisions as
“operational{lexibility provisions.” See 40 CFR § 70.4(b)(12).
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The cost for the air agency to reopen a part 70 permit for cause must be treated as part 70 costs. The
proceedings to reopen a permit shall follow the same procedures that apply to initial permit issuance,
and include a requirement for the air agency to provide a notice to the source of the agency’s intent to
reopen the permit.

When the EPA reopens a part 70 permit for cause, the air agency’s costs for the proposed determination
of termination, modification, or revocation and reissuance, and the costs to resolve the objection in
accordance with the EPA’s ob jection, must be treated as part 70 costs.

The cost of renewing permits every 5 years, which involves the same procedural requirements, including
public participation, and the EPA and affected air agency review, must be treated as part 70 costs, >’ just
as for initial permit issuance.

I. The Costs of General and Model Permits

All costs for development and implementation of general and model permits under part 70 must be
included in part 70 program costs, including the costs of drafting permits, public participation, the EPA
review and any affected air agency’s review, permit issuance, publication, assessing applications for
coverage under the general permit, and other related costs.”® Note that the issuance of general and model
permits is an option for air agencies, but if such permits are issued by an air agency under part 70, the
costs must be included in part 70 costs.

J. The Costs of the Portion of the Small Business Assistance Program (SBAP) Attributable to
Part 70 Sources

The SBAP under title V is authorized to provide counseling to help small business stationary sources to
determine and meet their obligations under the Act.*® The SBAP is authorized to provide assistance to
small business stationary sources, as defined by CAAt§ 507(c)(I), under the preconstruction and
operating permit programs; however, air agencies need only to include costs related to assistance with
part 70 in part 70 costs.? See 40 CFR § 70.9(b)(1)(viii). Allowable costs for part 70 include the costs to
establish a small business ombudsman program to provide information on the applicability of part 70 to
sources, available assistance for part 70 sources, the rights and obligations of part 70 sources, and
options for sources subject to part 70. Allowable costs also include the costs associated with part 70
applicability determinations.

3740 CFR § 70.9(b)(10(ii).
38 Required to be included in part 70 costs by 40 CFR §§ 70.9¢b)(1)(ii) and (iv). Also see 40 CFR § 70.6(d) for more on the
administration of general permits.

part 70 costs, except for costs related to implementation and enforcement of permit terms from a preconstruction review
permit that have been included in a part 70 permit.

[2



Part 70 costs for SBAP must include the costs for outreach/publications on the requirements of part 70
and/or the applicable requirements included in part 70 permits, the costs of assisting part 70 sources
through a clearinghouse on compliance methods and technologies, including pollution prevention
approaches, and the costs to assist sources with part 70 permitting, which may include the portion of
costs for a small business comipliance advisory panel that are related to part 70.

K. The Costs of Permit Fee Program Administration

All costs associated with the administration of an air agency’s part 70 fee program must be included in
part 70 costs, including the costs for revising fee schedules (as needed to cover all required costs),
periodic updates, detailed accounting (if needed), determining the presumptive minimum for the air
agency, participating in EPA evaluations of fee programs or similar EPA oversight activities, assisting
sources with fee issues, auditing fee payment by sources, assessing penalties for fee payment errors,
responding to internal audits and inquiries, and similar activities.®'

IIL Flexibility in Fee Schedule Design

An air agency may design its fee schedule to collect fees from sources using various methods, provided
the fee structure raises sufficient revenue to cover all required program costs.®? Thus, air agencies may
charge: emissions-based fees based on actual emissions or allowable emissions; fixed fees for certain
permit processes (diffierent fees for initial permit review, renewals, or for various types of permit
revisions); different fee rates (e.g., dollars per ton of emissions) for certain air pollutants; fees reflecting
the actual costs of services for sources (such as charging for time and materials for a review); or other
types of fees, including any combination of such fees. Finally, air agencies may charge annual fees or
fees covering some other period of time.

This flexibility for fee schedule design is available without regard to whether the air agency has set its
fees to collect above or below the presumptive minimum. Many air agencies have designed their fee
schedules to collect fees using an emissions-based approach that mirrors the approach of part 70 for
determining the presumptive minimum program cost for an air agency.®®> However, air agencies are not
required to charge fees to sources in that manner, and it is possible that such an approach may not
necessarily result in fees that would be sufficient to cover all part 70 program costs.

81 See 40 CFR § 70.9(b)(1)(ii); @verview of Clean Air Title V Financial Management and Reporting — A Handbook for
Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant College, University of
Maryland. Supported by a grant from the U.S. EPA, January 1997 (“Financial Manager’s Handbook™) (providing an
overview of air agency application of general government accounting, budgeting, and financial reporting concepts to the part
70 program).

62See 40 CFR § 70.9(b)(3).

63 See 40 CFR § 70.9(b)(2){i).



IV.  The EPA Review of Existing Air Agency Fee Programs

The initial program submittals involved review of data on expected fee revenue, program costs and
accounting practices that were prospective in nature, since little or no data would have been available on
actual fees or costs at that time.

At this point, the EPA review of air agency fee programs generally focuses on a review of actual data on
fee revenue, program costs, and review of existing accounting practices. The EPA oversight of existing
fee programs will also likely be conducted as part of a program evaluation, a separate fee evaluation, or
through submittal of any periodic updates or detailed accountings related to fee demonstration
requirements. The EPA has issued a separate memorandum and guidance on part 70 program and fee
evaluations concurrently with this updated fee schedule guidance.f*

Fee evaluations for existing part 70 programs will generally focus on certain key requirements of the Act
and part 70 for fees discussed in Section 1, General Principles for Review of Title V Fee Schedules, of
this guidance. Such reviews may cover certain aspects of air agency accounting practices and procedures
related to fees, particularly fee assessment procedures, tracking of fee collection and revenue uses
(including transfers in and out of part 70 program accounts), whether all part 70 costs are included in the
air agency’s accounting of costs, and potentially other accounting aspects.

A fee evaluation may include a review of an air agency’s fee program status with respect to the
presumptive minimum defined in 40 CFR § 70.9(b)(2). This may be important in cases where a part 70
program was initially approved to charge above the presumptive minimum, in order to determine if the
air agency is now charging less than the presumptive minimum. This is relevant because 40 CFR §
70.9(b)(S)(i) requires an air agency to submit a detailed accounting to show that its fees would be
adequate to cover the program costs if the air agency charges less than the presumptive minimum. This
requirement is ongoing (not restricted to program submittals).

In addition, the EPA revised the part 70 requirements related to calculating the presumptive minimum to
add a “GHG cost adjustment” in an October 23, 2015, final rule.®’ Although the EPA has announced a
review of this final rule (82 FR 16330, April 4, 2017), the EP A has not proposed any specific changes to
the “GHG cost adjustment.” Because air agencies are required to collect sufficient fees to cover the costs
of implementing their operating permit programs, they may still use the “GHG cost ad fustment” (as
applicable) in calculating the fees owed to reflect the associated administrative burden of considering
GHGs in the permitting process. The “GHG cost adjustment” is designed to cover the overall added
administrative burden of adding GHGs to the permitting program in a general sense.

& Program and Fee Evaluation Strategy and Guidance for Part 70, Peter Tsirigotis, Director, Office of Air Quality Planning
and Standards (OAQPS), U.S. EPA, to Regional Air Division Directors, Regions 1 — 10, March 27, 2018.

5 The “GHG cost adjustment” was promulgated as part oftan October 23, 2015, final rule titled, Standards of Performance
for Greenhouse Gas Emissions from New. Modified and Reconstructed Stationary Sources: Electric Ulility Generating Units,
80 FR 64510. Specifically, see Section XII.E. “Implications for Title V Fee Requirements for GHGs™ at page 64633. See also
40 CFR §§ 70.9(b)(2)(v) and (d)(3)(viii).
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“Presumptive Minimum” Calculation

l.

Calculate the “Cost of Emissions.” The calculation is based on multiplying the actual
emissions of “fee pollutants”® (tons) from the air agency’s part 70 sources for a preceding 12-
month period by the “presumptive minimum fee rate™®’ (§/ton) that is in effect at the time the
calculation is performed.

Air agencies may exclude the following types of fee pollutants from the calculation:
- Actual emissions of each regulated fee pollutant in excess of 4,000 tons per year on
source-by-source basis.®
— Actual emissions of any regulated fee pollutant emitted by a part 70 source that was
already included in the presumptive minimum fee calculation (i.e.. double-counting of
the same pollutant is not required).®

- Insignificant quantities of actual emissions not required in a permit application pursuant
to 40 CFR § 70.5(c).™

Calculate the “GHG Cost Ad justment” (as applicable)’' The “GHG cost ad fustment” is the
cost for the air agency to conduct certain application reviews (activities) to determine if GHGs
have been properly addressed for an annual period. The adjustment is calculated by multiplying
the total hours to conduct the activities (burden hours) by the average cost of staff time ($/hour)
to conduct the activities.

To calculate the total hours for the air agency to conduct the activities, multiply the number of
activities performed in each category listed in the following table by the corresponding “burden
hours per activity factor,” and sum the results.”

Table 1. GHG reviews counted for GHG cost adjustment purposes

Activity Burden Hours per
Activity Factor

GHG completeness determination

(for initial permit or updated application) 43
GHG evaluation for a permit modification or

related permit action 7
GHG evaluation at permit renewal 10

% The term “fee pollutants” used here is shorthand for “regulated pollutants (for presumptive fee calculation),” as defined in
40 CFR §70.2.

67 The “presumptive minimum fee rate” is calculated by the EPA in September of each year and is ef fective from September
1 to August 31 of the following year. The fee rate is adjusted annually for changes in the Consumer Price Index (CPI) and is
published on the following Internet site: Afrps.//www.epa.gov/title-v-operating-permits/permit-fees.

& See 40 CFR § 70.9(b)(2)(ii)(B).

69 See 40 CFR § 70.9(b)(2)(ii)(C). For example, a source may emit an air pollutant that is defined as both a hazardous air
pollutant and a pollutant for which a national ambient air quality standard has been established, e.g., a volatile organic
compound. The actual emissions of such a pollutant is not required to be counted twice for fee purposes.

7 See 40 CFR § 70.9(b)(2)(ii)(D).

"1 See 40 CFR §§ 70.9(b)(2)(i) and (v).

2 The table shown here is found at 40 CFR § 70.9(b)(2)(v).
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To determine the GHG cost adjustmentt($), the total hours to conduct the reviews (calculated
above) is multiplied by the average cost of staff time ($/hour). The average cost of staff time
must include wages, employee benefits, and overhead and will be unique to the air agency. The
average cost may be known for the air program or may be available from the air agency budget
office or accounting staft.

3. Calculate the Total Presumptive Minimum. The total presumptive minimumt($) for the annual
period is determined by adding the “cost of emissions” (determined in Step 1) and the “GHG
cost adjustment,” as applicable (determined in Step 2).

See Attachment B, Example Presumptive Minimum Calculation, for an example calculation for a
hypothetical air agency that incorporates the “GHG cost adjustment.”

V. Future Ad justments to Fee Schedules

Air agencies must collect part 70 fees that are sufficient to cover the part 70 permit program costs.”
Accordingly, air agencies may need to revise fee schedules periodically to remain in compliance with
the requirement that permit fees cover all part 70 permit program costs. Changes in costs over time may
be due to many factors, including but not limited to: changes in the number of sources required to obtain
part 70 permits; changes in the types of permitting actions being performed; promulgation of new
emission standards; and minor source permitting requirements for CAA sections 111, 112, or 129
standards. Air agencies should keep the EPA Regions apprised of any changes to fee schedules over
time. The EPA will assess the proposed revision and determine whether it must be processed by the EPA
as a substantial or non-substantial revision. As part of this process, the EPA may request additional
information, as appropriate.

73 40 CFR § 70.9(a).
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ATTACHMENT A
List of Guidance Relevant to Part 70 Fee Requirements

EPA Guidance on Part 70 Requirements:

e January 1992 — Guidelines for Implementation of Section 507 of the Clean Air Act Amendmentsa—
Final Guidelines, Office of Air Quality Planning and Standards (OAQPS), U.S. EPA. See pages S
:and 11-12 conceming fee flexibility for small business stationary sources:
hurp://www.e pa. govisites/production/files/2013-08/documents/smbus.pdyf.

e July 7, 1993 — @uestions and Answers on the Requirements of Operating Permits Program E
ERegu/alions, U.S. EPA. See Section 9: hup.://www.epa.gov/sites/production/files/201 5- :
08/documents/bbrd _qal .pdyf. :

e August4, 1993 — Reissuance of Guidance on Agency Review of State Fee Schedules for Operating
WPermits Programs under Title V,John S. Seitz, Director, OAQPS, U.S. EPA, to Air Division !
Directors, Regions I-X (“1993 fee schedule guidance™). Note that there was an earlier document on
Ethis subject that was superseded by this document: E

e August9,1993 — Acid RainaTitle V Guidance on Fees and Incorporation by Reference, Brian J. !
McLean, Director, Acid Rain Division, U.S. EPA, to Air, Pesticides, and Toxics Division Directors, |
Regions I, 1V, and VI, Air and Waste Management Division Director, Region II, Air and Toxics E
:Division Directors, Regions I, VII, VIII, IX and X and Air and Radiation Division Director, !

e September 23, 1993 — Matrix of Title V-Related and Air GrantaEligible Activities, OAQPS, U S. .
I:EPA (“matrix guidance™). The matrix notes that it is to be “read and used in concert with the August E
4, 1993, fee [schedule] guidance™: http.//swww.e pa.gov/sites/production/files/2015 - :
08/documents/matrix.pdy. :

» October 22, 1993 — Use of Clean Air Act Title V Permit Fees as Match for Section 105 Grants, !
. Gerald M. Yamada, Acting General Counsel, U.S. EPA, to Michael H. Shapiro, Acting :
E Administrator, Office of Air and Radiation, U.S. EPA: 5
' hteps/iwww.epa.govisites/production/files/2015-08/documents/usefees.pdf. :

'S. Seitz, Director, OAQPS, U.S. EPA, to Director, Air, Pesticides and Toxics Management Division, E
Regions I and 1V, Director, Air and Waste Management Division, Region II, Director, Air, Radiation |
Eand Toxics Division, Region Ill, Director, Air and Radiation Division, Region V, Director, Air, :
'Pesticides and Toxics Division, Region VI and Director, Air and Toxics Division, Regions VII, VIII, E
IX and X, U.S. EPA (“fee demonstration guidance™): !
E hitp:/Avww3.epa.govitin/naags/agmguides collection’t /feedemon.pdy. E

____________________________________________________________________________________



o July 21,1994 — Transition to Funding Portions of State and Local Air Programs with Permit Fees
ERalher than Federal Grants, Mary D. Nichols, Assistant Administrator for Air and Radiation, U.S.
'EP A, to Regional Administrators, Regions [ — X (“transition guidance”):
http/Awww.epa.gov/sites/production/files/2015-08/documents/grantmem.pdf.

1
1
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. EAuguSt 28, 1994 — Additional Guidance on Funding Support for State and Local Programs, Mary D.
Nichols, Assistant Administrator for Air and Radiation, U.S. EPA, to Regional Administrators,
Regions 1 — X (“additional guidance memo™): http//www.epa.govisites/production/files/2015-
08/documents/guidline pdf.

° EJanuary 25,1995 — Options for Limiting the Potential to Emit (PTE) of a Stationary Source Under
'Section 112 and Title V of the Clean Air Act (Act), John S. Seitz, Director for Office of Air Quality
'Planning and Standards, U.S. EP A, to Regional Directors, Regions | — X:

i gl [ B e = il o e R S R e e e ey oy e e

e !'January 23, 1996 — Letter from Conrad Simon, Director, Air & Waste Management Division, EPA
Region Il to Mr. Billy J. Sexton, Director, Jefferson County Department of Planning and
EEnvironmental Management, Air Pollution Control District, Louisville, Kentucky (“Sexton memo™):
'hit ps.//www.epa.gov/sites/production/files/2016-04/documents/sexton 1996 pdyf.

. EJanuary 1997 — Overview of Clean Air Title V Financial Management and Reporting — A Handbook
‘for Financial Managers, Environment Finance Center, University of Maryland, Maryland Sea Grant
1 College, University of Maryland. Supported by a grant from the U.S. EPA (“financial manager’s
E handbook™): Attp/Hwww.epa.gov/sites/production/files/2015-08/documents/t3finance. pdf.

e October 23, 2015 — Standards of Performance for Greenhouse Gas Emissions from New, Modified
and Reconstructed Stationary Sources: Electric Utility Generating Units. Final Rule (80 FR 645t10).
See Section XILE, “Implications for Title V Fee Requirements for GHGs” at page 64633:
http://www. gpo.govifdsys/pkg/FR-2015-10-23/pdf/2015-22837 pdf.

Guidance on Governmental Accounting Standards Relevant to Part 70:

e Handbook of Federal Accounting Standards and Other Pronouncements, as Amended, as of June 30,
2015, Federal Accounting Standards Advisory Board (FASAB).
http/hwww.fasab.gov/pdffiles/2015 fasah handhook.pdf.

e Statement of Federal Financial Accounting Standards 4: Managerial Cost Accounting Standards and
Concepts, page 396 of the FASB Handbook (“SFFAS No. 47).

e Statement of Federal Financial Accounting Standards 7: Accounting for Revenue and Other
Financial Sources and Concepts for Reconciling Budgetary and Financial Accounting, page 592 of
the FASAB Handbook (“SFFAS No. 77).

Statements of the G overnmental Accounting Standards Board (GASB):

e Statement No. 33, Accounting and Financial Reporting for Nonexchange Transactions (December
1998) (*GASB Statement No. 33™):
htip://www.gasb.orglisp/GASB/Document C/GASBDocumentPage?cid=1176160029148&accepted
Disclaimer=true.
2



Statement No. 34, Basic Financial Statements — and Management’s Discussion and Analysis — for

State and Local Governments (June 1999) (“GASB Statement No. 34”):
http:/fwww.gasb.orgljsp/ GASB/Document C/GAS BDocumentPage?cid=1176160029121 &accepted

Disclaimer=true.



ATTACHMENT B
Example Presumptive Minimum Calculation

This attachment provides an example calculation of the “presumptive minimum’ under 40 CFR part
70 for a hypothetical air agency (“Air Agency X”)1

Background:
ot The “presumptive minimum™ is an amount of fee revenue for an air agency that is presumed to
be adequate to cover part 70 costs.?

ot Ifan air agency’s fee schedule would result in fees that would be less than the
presumptive minimum, there is no presumption that its fees would be adequate to cover
part 70 costs and the air agency is required to submit a “detailed accounting” to show that
its fees would be sufTicient to cover its part 70 costs.’

ot Ifan air agency’s fee schedule would result in fees that would be at least equal to the
presumptive minimum, there is a presumption that its fees would be adequate to covert
costs and a “detailed accounting” is not required. However, a “detailed accounting” is
required whenever the EPA determines, based on comments rebutting the presumption of't
fee adequacy or on the EPA’s own initiative, that there are serious questions regarding
whether its fees are sufficient to cover part 70 costs.

ot In addition, independent of the air agency’s status with respect to the presumptive minimum, at
“detailed accounting” is required whenever the EPA determines on its own initiative that theret
are serious questions regarding whether an air agency’s fee schedule is sufficient to cover its partt
70 costs. This is required because part 70 requires an air agency’s fee revenue to be sufficient to
cover part 70 permit program costs."

ot The quantity of air pollutants and the “GHG cost adfustment” are unique to each air agency andt
vary from year-to-year. As a result, the presumptive minimum calculated for an air agency ist
also unique to that particular agency on a year-to-year basis.t

ot No source should use the presumptive minimum calculation described in this attachment to
calculate its part 70 fees.® Sources should instead contact their air agency for more informationt
on how to calculate fees for a source.t

! The example calculation follows the requirements of 40 CFR § 70.9(b)(2)(i)«(v).t

2 See 40 CFR § 70.9(b)(2)(i).

3 See 40 CFR § 70.9(b)(5) (concerning the *‘detailed accounting” requirement).

4 See 40 CFR § 70.9(b)(5)(ii).

5 See 40 CFR §§ 70.9(a) and (b)(1).

6 See 40 CFR § 70.9(b)(3) (providing air agencies with flexibility on how they charge fees to individual sources).
1



e An air agency may calculate the presumptive minimum in several circumstances:

o As part of a fee demonstration submitted to the EPA when an air agency sets its fee
schedule to collect at or above the presumptive minimum.

o As part of a fee evaluation to determine if an air agency with a fee schedule originally
approved to be at or above the presumptive minimum now results in fees that are below
the current presumptive minimum. When this occurs, the air agency is required to submit
a “detailed accounting” to show that its fee schedule will be sufficient to cover all
required program costs. Such a change in the presumptive minimum for an air agency
may occur for many reasons over time.’

o Toupdate the presumptive minimum amount for the air agency to account for changes
that have occurred since the calculation was last performeda A common reason for an air
agency to do this is to recalculate the amount to add the GHG cost adjustment.?

The presumptive minimum calculation is generally composed of three steps:

1. Calculation of the “cost of emissions. "dlhe “cost of emissions” is proportional to the emissions
of certain air pollutants of part 70 sources.

2. Calculation of the “"GHG cost adjustment” (as applicable). The “GHG cost adjustment,”
promulgated in October 23, 2015, is intended to recover the costs of incorporating GHGs into the
permitting program.

3. Sum the values calculated in Steps | and 2.

7 1t has been almost two decades since most part 70 programs were approved. Changes may have occurred since then that
would affect the presumptive minimum calculation for an air agency. For example, changes in the emissions inventory for
part 70 sources or changes to air agency fee schedules. The part 70 rules were also revised in 2015 to add a “GHG cost
adjustment” to the calculation of the presumptive minimum fee.
8 See 80 FR 64633 (October 23, 20165); 40 CFR § 70.9(b)(2)(v)-
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Example Scenario and Calculation:

Air Agency X performs its presumptive minimum calculation in November of 201 6 using data for Fiscal
Year 2016 (FY16 or October 1, 2015, through September 30, 2016).

Step 1 — Calculate the Cost of Emissions:
The “cost of emissions” is determined by multiplying the air agency’s inventory of actual emissions of
certain pollutants from part 70 sources (“fee pollutants”) by an annual fee rate determined by the EPA.

A. Determine the Actual Emissions of “Fee Pollutants” for a 12-month Period Prior to the
Calculation.

Note that the term “fee pollutants” used here is shorthand for “regulated pollutants (for
presumptive fee calculation),” a defined term in part 70,” which includes air pollutants for which
a national ambient air quality standard has been set, hazardous air pollutants, and air pollutants
sub ject to a standard under section 111 of the Act, excluding carbon monoxide, greenhouse
gases, and certain other pollutants.'® Note that any preceding 12-month period may be used, for
example, a calendar year, a fiscal year, or any other period that is representative of normal source
operation and consistent with the fee schedule used by the air agency.

For example, a review of Air Agency X’s emissions inventory records for part 70 sources for the
12-month period (FY16) indicates that the actual emissions of “fee pollutants” were 15,700 tons.

Total “Fee Pollutants”t= 15,700 tons for FY16

B. Determine the Presumptive Minimum Fee Rate ($/ton) Effective at the Time the
Calculation is Performed.

The presumptive minimum fee rate is updated by the EPA annually and is effective from
September | until August 31 of the following year. Historical and current fee rates are available
online: Autps:.//www.epa.gov/title-v-operating-permits/permit-fees. The fee rate used in the
calculation is the one that is effective on the date the calculation is performed, rather than the fee
rate in effect for the annual period ofthe emissions data.

For example, Air Agency X calculates its “presumptive minimum” for FY16 in November 2016.
The air agency first refers to the EPA website (listed above) to find the fee rate effective for

November 2016. This fee rate ($48.88) is used in the next step to calculate the cost of emissions.

Presumptive Minimum Fee Rate ($/ton) =$ 48.88 per ton.

9 The definition of “regulated pollutant (for presumptive fee calculation)” is found at 40 CFR § 70.2.
19 Note that 40 CFR §§ 70.9(b)(2)(ii) and (iii) provides exclusions for certain air pollutants and includes a definition of
“actual emissions.”
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C.aCalculate the Cost of Emissions.a

Calculate the cost of emissions by multiplying the total tonstof “fee pollutants” (value found int
A)tby the presumptive minimum fee rate (value found intB).t

Cost of Emissionst= “Fee Pollutants™ (tons) * Presumptive Minimum Fee Rate ($/ton)
=15,700 tonst* $48.88/ton
=$767,416

Value Calculated in Step 1: Cost of Emissionsa $767,416
Step 2 — Calculate the GHG Cost Ad justment (as applicable):

The “GHG cost adjustment” is the cost for the air agency to review applications for certain permitting
actions to determine if GHGs have been properly addressed.

A.a Determine the Number of GHG Activities for Each Activity Categorya

Determine the total number of activities processed during the period for each activity category
listed in the following table [based on table at 40 CFR § 70.9(b)(2)(v)}.

.. Burden Factor
Ahivity (hours per activity)
GHG Completeness Deterninations 43
(for initial permit or updated application)

GHG Evaluations for Permit Modification or )
Related Permit Actions
GHG Evaluations at Permit Renewal 10

For example, Air Agency X’s records were reviewed to determine the number of activities that
occurred for each activity category during FY16:
ot 2 GHG completeness determinations for initial applicationst
ot 46 GHG evaluations for permit modifications or related actions
(11 significant modifications and 33 minor modifications)
ot 20 GHG evaluations at permit renewalt

Note that the activities above are assumed to occur for each initial application, permit
modification, or permit renewal, regardless of whether the source emits GHGs or is subject to
applicable requirements for GHGs. Thus, there were 20 GHG evaluations at permit renewal
because there were 20 permit renewals.



B. Calculate the GHG Burden for Each Activity Category.

The GHG burden for each activity category is calculated by multiplying the number of activities

for each category (identified in A) by the relevant burden factor (hours/activity) listed in the
table above.

GHG Burden = Number of activities * Burden factor (hours/activity)

For example, Air Agency X calculated GHG burden as follows:
e 2 Completeness Determinations * 43 hours/activity = 86 hours
e 46 Evaluations for Mods or Related Actions * 7 hours/activityt= 322 hours
e 20 Evaluations at Permit Renewal * 10 hours/activity =200 hours

C. Calculate the Total GHG Burden (in hours).

The total GHG burden hours are calculated by summing the GHG burden hours for each activity

category determined in B.
For example, Air Agency X calculated total GHG burden hours as follows:
Total GHG Burden Hours = 86 hours + 322 hours + 200 hours
=608 hours
D. Calculate the GHG Cost Adjustment.

Calculate the GHG cost ad fustment f{or the period by multiplying the total GHG burden hours
(value calculated in C) by the cost of staff time.

GHG Cost Adjustmentt= Total GHG burden hours (hours)t* Cost of staff time ($/hour)
For example, Air Agency X’s budget office reported that the average cost of staff time for the
Department of Natural Resources (including wages, benefits, and overhead) for FY16 was

$56/hour.

GHG Cost Adjustmentt= Total GHG burden hourst* Cost of staff time
= 608 hours * $56/hour
=$34,048

Value Calculated in Step 2: GHG Cost Adjustments $S34,048



Step 3 — Calculate the Total Presumptive Minimum:
Calculate the total for the period by adding the cost of emissions (value calculated in Step 1) and the
GHG cost adjustment, as applicable (value calculated in Step 2).

Presumptive minimumt= Cost of emission ($) + GHG cost adjustmentt($)
=3$767416 + $34,048

=$801,464
TotalaPresumptive Minimum=a3801,464

Conclusion:a

$801,464 is the Air Agency X’s presumptive minimum for FY16. Thistvalue would be compared against
the total part 70 fee revenue for the same period to determine if the total fee revenue istgreater than or
lesstthan the presumptive minimum.



August 4, 1993

VEMORANDUM

SUBJECT: Rei ssuance of Qui dance on Agency Review of State Fee
Schedul es for Operating Pernmits Programs Under Title V

FROM John S. Seitz, Director /s/
Office of Ailr Quality Planning and Standards (NMD-10)
TO Air Division Director, Regions |-X
On Decenber |18, 1992,” I i ssued a mefmorandum designed to provide

initial guidance on the Environnental Protection Agency's (EPA' s)
approach to reviewing State fee schedul es for operating permts prograns
under title V of the Clean Air Act (Act). Today's nenorandum updates,
clarifies, revises, and replaces the earlier nenorandum

Section 502(b)(3) of the Act requires that each State collect fees
sufficient to cover all reasonable direct and indirect costs required to
devel op and adnminister its title V permits program [As used herein,
the term"State" includes |ocal agencies.] The final part 70 regul ation
contains a list of activities discussed in the July 21, 1992 preanble to
the final rule (57 FR 32250) which nust be funded by pernit fees. This
nmenor andum and its attachnment provide further gui dance on how EPA
interprets that list of activities, as well as the procedure for
denonstrating that fee revenues are adequate to support the program

The nmenorandum and attachnment set forth the principles which will
general ly guide our review of fee subnittals. The EPA believes that
these positions are consistent with the preanble and final rule and are
useful in explaining the broad | anguage in the promul gation, but in no
way supplant the pronulgation itself. |In evaluating State program
subnittals, EPA will make judgnents based on the particul ar design and
attributes of the State program as well as the requirenents of section
70.9 of part 70.



2

The policies set out in this nmenorandum and attachnment are intended
sol ely as gui dance, do not represent final Agency action, and cannot be
relied upon to create any rights enforceable by any party.

Several substantive revisions to the earlier guidance that are
reflected in this docunent deserve special nention. First,
With respect to activities which relate to provisions of the Act in
addition to title V, the revisions clarify that the cost of those
activities would be pernit programcosts only to the extent the
activities are necessary for part 70 purposes. For exanple, this
gualification would apply to activities undertaken pursuant to sections
110, 111, and 112 of the Act. In deternining which of the activities
normal |y associated with State I nplenentation Plan (SIP) devel opnent are
to be funded by pernmt fees, for instance, States should include those
activities to the extent they are necessary for the issuance and
i mpl erentation of part 70 pernmits. Accordingly, if a SIP provision
requires that a State performor review a nodeling denonstration of a
source's inpact on anmbient air quality as part of the pernit application
process, the State's costs which arise fromthe nodeling denonstration
(which are ordinarily not pernit program costs) nust be covered by
permt fees.

Second, the revisions provide that case-by-case maxi mrum achi evabl e
control technol ogy determ nations for nodified/ constructed and
reconstructed major toxic sources under
section 112(g) of the Act are considered permt programcosts, even if
the deternination preceded the issuance of the part 70 permt. This
position is consistent with the Agency's guidance on Title V Program
Approval Criteria for Section 112 Activities (issued April 13, 1993).
In that gui dance, EPA explained that in order to obtain approval of
their title V permit progranms, States nust take responsibility for
i npl emrenting all applicable requirenents of section 112, incl uding
section 112(g), to fulfill their broader obligation to issue title V
permts which incorporate all applicable requirenments of the Act. For
this reason, these section 112 activities are appropriately viewed as
pernmit programcosts and thus funded with permt fees.

Third, the revisions clarify in section Il.L that enforcenent
costs incurred prior to the filing of an adninistrative or judicial
conpl ai nt are considered permt programcosts, including the issuance of
notices, findings, and letters of violation, as well as devel opment and
referral to prosecutorial agencies of enforcenent cases. This approach
is based on | egislative history which indicates that Congress viewed the
filing of conplaints as the beginning of enforcenment actions for
purposes of the statutory provision that excludes "court costs or other
costs associated with any enforcenment action” fromthe costs to be
recovered through permt fees.

Fourth, the revisions take a different approach to
"State-only" requirenents which are part of the title V permt by
concluding that part 70 does not require that pernmt fees cover the
costs of inmplenmenting and enforcing such conditions, since the rule
requires that States designate these requirements as not federally
enf or ceabl e.
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Fifth, the attachnent nodifies the discussion of the extent to
which title V fees nust fund the costs of pernit prograns under
provisions of the Act other than title V. After carefully considering
section 110(a)(2)(L) (which requires that every mmjor source covered by
a permit programrequired under the Act pay a fee to fund the pernmit
progran), as it relates to section 502(b)(3) in general, and section
502(b)(3)(A)(ii) in particular, EPA has concluded that title V fees nust
cover the costs of inplenenting and enforcing not only title V pernits
but of any other permits required under the Act, regardl ess of when
i ssued. This result nmakes sense, since the title V permt wll
i ncorporate the terns of other permits required under the Act so that
enforcing title V pernmits will have the effect of inplenenting and
enforcing those permit requirenents as well. However, the costs of
reviewi ng and acting on applications for permts required under Act
provisions other than title V need not be recouped by title V fees. In
concl usion, the costs of inplenenting and enforcing all permts required
under the Act nust be considered in determ ning whether a State's fee
revenue i s adequate to support its title V program However, States may
opt to retain separate nmechani snms and procedures for collecting permt
fees for other pernmitting prograns under the Act, provided the fees
covering the costs of inplenmenting and enforcing pernmits are included in
the deternination of fee adequacy for purposes of title V.

Al t hough nost of the changes outlined today are not expected to
affect significantly whether EPA will find fee prograns based on the
earlier guidance adequate, we will assist States in resolving any
difficulties which may have resulted fromreliance on the Decenber 18
gui dance.

As a nmeans of providing support for the Regional Ofices and
States on fee approval issues, we invite early submttal of fee anal yses
(separate fromthe entire programsubnittal) from States, particularly
t hose which propose to charge I ess than the presunptive fee mnimum W
will assist Regional Ofices in reviewing these submittals with respect
to the requirements of title V. Case-by-case reviews of fee prograns
whi ch you believe are ripe for review offer a tinely opportunity to
provi de additional guidance on this issue.

If you would like us to assist with review of a State's fee
program please contact Kirt Cox. For further information,
you may call Kirt at (919) 541-5399 or Candace Carraway at
(919) 541-3189.

At t achment

cc: Air Branch Chief, Regions I-X
Regi onal Counsel, Regions I-X

M Shapiro
J. Kurtzweg
A. Eckert
B. Jordan
R Kel |l am
J. Rasnic



ATTACHVENT

GUIDANCE FOR STATE FEE PROGRAM DEVELOPMENT

GENERAL PRINCIPLES

States nust collect, frompart 70 sources, fees adequate to fund
the reasonable direct and indirect costs of the pernits program

Only funds collected frompart 70 sources may be used to fund a
State's title V pernmits program Legislative appropriations,

ot her fundi ng nechani sns such as vehicle license fees, and section
105 funds cannot be used to fund these pernits programactivities.

The 1990 Anendnents to the Clean Air Act (Act) generally require a
broader range of pernmitting activities than are currently
addressed by nost State and local permits prograns. Title V and
part 70 contain a nonexclusive list of types of activities which
nmust be funded by pernmit fees.

Title V fees present a new opportunity to inprove pernits program
i mpl erent ati on where fundi ng has been inadequate in the past.

The fee revenue needed to cover the reasonable direct and indirect
costs of the pernits program nmay not be used for any purpose
except to fund the pernits program However, title V does not
limt State discretion to collect fees pursuant to i ndependent
State authority beyond the minimum anmount required by title V.

The eval uation of State fee program adequacy for part 70 approval
purposes will be based solely on whether the fees will be
sufficient to fund all permt program costs.

Any fee program which coll ects aggregate revenues |ess than the
$25 per ton per year (tpy) presunptive minimumw ||l be subject to
cl ose Environnmental Protection Agency (EPA) scrutiny.

If credible evidence is presented to EPA which rai ses serious
guestions regardi ng whether the presunptive m ni rum anount of fee
revenue is sufficient to fund the permts program adequately, the
State must provide a detail ed denpnstration as to the adequacy of
its fee schedule to fund the direct and indirect costs of the
permts program



° The EPA encourages State legislatures to include flexible fee
authority in State statutes so as to allow flexibility to nmanage
fee adjustnents if needed in light of program experience, audits,
and accounting reports. States should be able to adapt their fee
schedules in a tinely way in response to new i nformati on and new
program requirenents.

I1. ACTIVITIES EXPECTED TO BE FUNDED BY PERMIT FEES
A. Over vi ew.

- Permits programfees nust cover all reasonable direct and
indirect costs of the title V pernits programincurred by
State and/or |ocal agencies. For exanple, fees nmust cover
the cost of permitting affected units under section 404 of
the Act, even though such sources nay be subject to special
treatnent with respect to paynent of pernmt fees.

- In making the deternination as to whether an activity is a
title V permits programactivity, EPA will consider the
design of the individual State's title V programand its
relationship to its conprehensive air quality program State
design of its air program including its State |nplenentation
Plan (SIP), will in sonme cases deternine whether a particul ar
activity is properly considered a pernmits programactivity.
For exanmple, if a SIP provision requires that a State perform
or review a nodeling denonstration of a source's inpact on
anbient air quality as part of the permt application
process, the State's costs which arise fromthe nodeling
denmonstration (which are ordinarily not pernit program costs)
woul d be part of the State's title V programcosts. Because
the nature of permtting-related activities can vary from
State to State, the EPA intends to eval uate each program
individually using the definition of "permt program costs”
in the final regulation

] In general, EPA expects that title V permt fees will fund
the activities listed below However, in evaluating State
program submittals, EPA will consider the particul ar design
and attributes of the State program It is inportant to note
that the activities listed below may not represent the ful
range of activities to be covered by pernmt fees.

I mpl ement ati on experience may denonstrate that additiona
activities are appropriately added to this Iist.
Additional ly, some States nay have further



program needs based on the particularities of their own air
gqual ity issues and program structure.

States may use pernit fees to hire contractors to support
permtting activities.

B. Initial programsubnittal, including:

Devel opnent of docunentation required for program submittal,
i ncl udi ng program description, docunentation of adequate
resources to inplenent program letter from Governor,
Attorney General's opinion.

Devel opnent of inplenentation agreenent between State and
Regi onal O fice.

C. Part 70 program devel opnent, including:

Staff training.

Permits programinfrastructure devel opnent, including:

* Legi sl ative authority.

* Regul ati ons.

* Gui dance.

* Pol i cy, procedures, and forns.

* I ntegration of operating pernmits programw th other
prograns [e.g., SIP, new source review (NSR), section
112].

* Data systens (including Al RS-conpatible systens for

subnitting pernmitting information to EPA, pernit
tracking system) for title V purposes.

* Local program devel opnent, State oversight of | ocal
prograns, nodifications of grants of authority to | ocal
agenci es, as needed.

* Justification for programel enents which are different
frombut equivalent to required program el enents.

Permits program nodifications which nay be triggered by new
Federal requirenents/policies, new standards [e.g., nmaxi num
achi evabl e control technol ogy (MACT), SIP, Federal

i mpl erentation plan], or audit results.



Perm ts program coverage/ applicability determ nations, including:
- Creating an inventory of part 70 sources.
- Devel opnent of programcriteria for deferral of
nonmaj or sources consistent with the discretion provided to
States in part 70.

- Application of deferral criteria to individual sources.

- Devel opnent of significance |evels (for exenpting certain
information frominclusion on pernits application).

- Devel opnent and i npl enentation of federally-enforceable
restrictions on a source's potential to emt in order to
avoid it being considered a najor source.

Permits application review, including:

- Conpl et eness review of applications.

- Techni cal anal ysis of application content.

- Revi ew of conpliance plans, schedul es, and conpliance
certifications.

CGeneral and nodel pernmits, including:

- Devel opnent .

- | mpl enent ati on.

Devel opnent of permit terns and conditions, including:
- Operational flexibility provisions.

- Netting/tradi ng conditions.

- Filling gaps within applicable requirenments (e.g., periodic
nonitoring and testing).

- Appropriate conpliance conditions (e.g., inspection
and entry, nmonitoring and reporting).

- Screen/ separate "State-only" requirenments fromthe federally-
enf orceabl e requi renments.



Devel opnent of source-specific permt lintations [e.qg.
section 112(g) deterninations, equivalent SIP enissions
limts pursuant to 70.6(a)(1)(iii)].

Optional shield provisions.

Publ i c/ EPA partici pation, including:

Perm t

Notices to public, affected States and EPA for issuance,
renewal, significant nodifications and (if required by State
law) for mnor nodifications (including staff tinme and
publication costs).

Response to coments received

Hearings (as appropriate) for issuance, renewal, significant
nodi fications, and (if required by State law) for ninor

nodi fications (including preparation, administration
response, and docunentation).

Transnittal to EPA of necessary docunentation for review and
response to EPA objection.

90-day challenges to permits terns in State court, petitions
for EPA objection.

revi sions, including:

Devel opnent of criteria and procedures for the foll ow ng
different types of permt revisions:

* Admi ni strative amendnents.
* M nor nodifications (fast-track and group processing).
* Si gni fi cant nodifications.

Anal ysi s and processing of proposed revisions.

Reopeni ngs:

For cause.

Resul ting from new eni ssi ons standards.



Activities relating to other sections of the Act which are al so
needed in order to issue and inplenent part 70 permts, including:

Certain section 110 activities, such as:
* Eni ssions inventory conpil ation requirenents.

* Equi val ency deterni nati ons and case- by-case
reasonably avail able control technology deterni nations
if done as part of the part 70 permitting process.

| npl enent ati on and enforcenent of preconstruction
permts issued to part 70 sources pursuant to title
of the Act, including:

* State minor NSR permits issued pursuant to a program
approved into the SIP

* Prevention of significant deterioration/NSR pernmits
i ssued pursuant to Parts C and D of
title I of the Act.

| npl enent ati on of Section 111 standards through part 70
permts.

| npl enentati on of the follow ng section 112 requirenents
t hrough part 70 permts:

* Nati onal Enmi ssion Standards for Hazardous Air
Pol | utants (NESHAP) pronul gated under
section 112(d) according to the tinetable specified in
section 112(e).

* The NESHAP promul gat ed under section 112(f) subsequent
to EPA's study of the residual risks
to the public health.

* Section 112(h) design, equipnent, work practice, or
operational standards.

Devel opnent and i npl enentation of certain section 112
requi rements through part 70 permits, including:

* Section 112(g) programrequirenents for constructed,
reconstructed, and nodified maj or sources.



Section 112(i) early reductions.
Section 112(j) equival ent MACT determ nations.

Section 112(1) State air toxics programactivities that
take place as part of the part 70 permitting process.

Section 112(r)(7) risk managenent plans if the plan is
devel oped as part of the pernmits process.

Conpl i ance and enforcenent-related activities to the extent that
these activities occur prior to the filing of an adm nistrative or

j udi ci al

conplaint or order. These activities include the

following to the extent they are related to the enforcenent of a

permt,

the obligation to obtain a pernit, or the pernmitting

regul ati ons:

Devel opnent and admi nistration of enforcenent |egislation,
regul ati ons, and policy and gui dance.

Devel opnent of conpliance plans and schedul es of conpliance.

Conpl i ance and nonitoring activities.

*

Revi ew of nonitoring reports and conpliance
certifications.

| nspecti ons.
Audits.

Stack tests conducted/reviewed by the pernitting
aut hority.

Requests for information either before or after a
violation is identified (e.g., requests sinilar to
EPA's section 114 letters).

Enf orcenent-rel ated activities.

*

Preparation and i ssuance of notices, findings, and
letters of violation [NOV's, FOV's, LOV s].

Devel opnent of cases and referrals up until the filing
of the conplaint or order.



- Excl uded are all enforcenment/conpliance nonitoring costs
which are incurred after the filing of an admi nistrative or
judicial conplaint.

The portion of the Small Business Assistance Program which
provi des:

- Counseling to hel p sources determ ne and neet their
obl i gations under part 70, including:

* Applicability.
* Options for sources to which part 70 applies.
- Qutreach/ publications on part 70 requirenments.
- Direct part 70 pernmitting assistance.
Pernmit fee program adninistration, including:
- Fee structure devel opnent.
- Fee denonstrati on.
* Proj ection of fee revenues.

* Proj ection of programcosts if detail ed denpnstration
is required.

- Fee coll ection and adninistration

- Peri odi c cost accounti ng.

CGeneral air programactivities to the extent they are al so
necessary for the issuance and inplenentation of part 70

permts.

- Eni ssi ons and anbi ent nonitoring.

- Model i ng and anal ysi s.

- Denonstrati ons.

- Eni ssions inventories.

- Adm ni stration and technical support (e.g., nanagerial costs,

secretarial/clerical costs, |abor indirect costs, copying
costs, contracted services, accounting and billing).



A

1v.

Overhead (e.g., heat, electricity, phone, rent, and
janitorial services).

States will need to develop a rational nethod based on sound
accounting principles for segregating the above costs of the
permts programfromother costs of the air program The
cost figures and nethodol ogy will be reviewed by EPA on a
case- by-case basis.

FLEXIBILITY IN FEE STRUCTURE DESIGN

A State may design its fee structure as it deens appropriate,
provided the fee structure raises sufficient revenue to cover al
reasonabl e direct and indirect pernmits program costs.

Provi ded adequat e aggregate revenue is rai sed, States nay:

Base fees on actual enissions or allowabl e em ssions.

Differentiate fees based on source categories or type of
pol | utant.

Exenpt sone sources fromfee requirenents.
Determine fees on sone basis other than em ssions.

Charge annual fees or fees covering sonme other period of
time.

INITIAL PROGRAM APPROVABILITY CRITERIA

El emrents of State programsubnmittals which relate to permt fees.

Denonstration that fee revenues in the aggregate wll
adequately fund the pernits program

Initial accounting to denonstrate that pernit fee revenues
required to support the reasonable direct and indirect
permts programcosts are in fact used to fund pernits
program costs.

Statenent that the programis adequately funded by permit
fees (which is supported by cost estimates for the first 4
years of the permits progran.



Met hods by which a State nay denpnstrate that its fee schedule is
sufficient to fund its title V permts program

- Denonstration that its fee revenue in the aggregate will neet
or exceed the $25/tpy (with CPl adjustnent) presunptive
ni ni mum anount .

- Detai | ed fee denonstration

*

Required if fees in the aggregate are | ess than the
presunptive mininmumor if credible evidence is
presented raising serious questions during public
conment on whether fee schedule is sufficient or

i nformati on casting doubt on fee adequacy otherwi se
cones to EPA's attention.

Conput ati on of $25/tpy presunptive m ni mum

- The em ssions inventory agai nst which the $25/tpy is applied
is calculated as foll ows:

*

Cal cul ate emi ssions inventory using actual em ssions
(and estimates of actual em ssions).

Fromthe total em ssions of part 70 sources, exclude
em ssions of carbon nonoxide (CO and other pollutants
consistent with the definition of "regul ated pol | utant
(for presunptive fee purposes).”

States may:

° Excl ude emni ssions which exceed 4,000 tpy per
pol | utant per source.

° Excl ude emni ssions which are already included in
the calculation (i.e., double-counting is not
required).

° Exclude insignificant quantities of em ssions not

required in a pernit application

States have two options with respect to enissions from
affected units under section 404 of the Act during 1995
t hrough 1999.

° If a State excludes enissions fromaffected units
under section 404 fromits inventory, fees from
those units may not be used to show that the
State's fee revenue neets or exceeds the $25/tpy
presunptive m ni mum anount (see paragraph |IV.E
bel ow) .

° If a State includes enm ssions fromaffected units

under section 404 in its inventory, it may include
non-em ssi ons-based fees fromthose units in

10



showi ng that its fee revenue neets or exceeds the
$25/tpy presunptive mni num anount (see paragraph
| V. E bel ow.)

- Conput ati on of the presunptive mninmumanmount is a surrogate
for predicting aggregate actual programcosts. Once this
aggregate cost has been deternined, the nethod used for
conputing it does not restrict a State's discretion in
designing its particular fee structure. States may inpose
fees in a manner different fromthe criteria for calculating
the presunptive anobunt (e.g., charging fees for CO em ssions
and for em ssions which exceed 4,000 tpy per pollutant per
source).

D. Establ i shing that fee revenue neets or exceeds the presunptive
ni ni mum

- Fee revenue in the aggregate nust be equivalent to $25/tpy
(as adjusted by CPI) as applied to the qualifying em ssions
i nventory.

- States have flexibility in fee schedule design as outlined in
paragraph |1l above and are not required to adopt any
particul ar fee schedul e.

E. Fees collected fromaffected units under section 404.

- States may not use enissions-based fees from "Phase |"
affected units under section 404 for any purpose related to
the approval of their operating permts prograns for the
period from 1995 through 1999. The EPA interprets the
prohi bition contained in section 408(c)(4) of the Act as
preventing EPA fromrecogni zing the collection of such fees
in determining whether a State has net its obligation for
adequat e program funding. Furthernore, such fees cannot be
used to support the direct or indirect costs of the pernmits
program However, States may, on their own initiative
i npose title V em ssions-based fees on affected units under
section 404 and use such revenues to fund activities beyond
those required pursuant to title V.

* Al units initially classified as "Phase |" units are
listed in Table I of 40 CFR part 73. In addition
units designated as active substitution units under
section 404(b) are considered
"Phase |I" affected units under section 404.

- States may collect fees which are not enissions based (e.g.
application or processing fees) fromsuch units.

- Rol e of nonem ssions-based fees in determ ni ng adequacy of
aggregate fee revenue.

* Such fees may be used as part of a detailed fee

denonstrati on (which does not rely on the $25/t py
presunption).

11



* Such fees may not be used to establish that aggregate
fees neet or exceed the presunptive m ni num anount
unl ess the State exercises its discretion to include
em ssions fromaffected units under section 404 in the
em ssions inventory agai nst which the $25/tpy is
appl i ed.

Fee program accountability.

Initial accounting (required as part of program submittal)
conprised of a description of the nechani snms and procedures
for ensuring that fees needed to support the reasonabl e
direct and indirect costs of the programare utilized solely
for pernits program costs.

Peri odi c accounting every 2-3 years to denonstrate that the
reasonabl e direct and indirect costs of the programwere
covered by fee revenues.

Earlier accounting or nore frequent accountings if EPA
determ nes through its oversight activities that a programs
i nadequat e i nplenentation may be the result of inadequate

f undi ng.

Covernor's statenent assuring adequate personnel and funding for
permts program

Submitted as part of program subnittal

A statenment supported by annual estinates of pernits program
costs for the first 4 years after program approval and a
description of howthe State plans to cover those costs.

* Detail ed description of estimated annual costs is not
required if the State has relied on the presunptive
m ni nrum anmount i n denonstrating the adequacy of its fee
program

12



* Det ail ed description of estimated costs for a
4-year period showi ng how programactivities and
resource needs will change during the transition period
is required if State proposes to collect fee revenue
which is I ess than the presunptive m ni mum anount.

- Proj ection of annual fee revenue for a 4-year period with
expl anati on of how State will handl e any tenporary shortfal

(if projected revenue for any of the 4 years is less than
estinmated costs).

FUTURE ADJUSTMENTS TO FEE SCHEDULE

Conti nui ng requi renent of fee revenue adequacy.

- bligates the States to update and adjust their fee schedul es
periodically if they are not sufficient to fund the

reasonabl e direct and indirect costs of the permts program

Changes in fee structure over tine are inevitable and nmay be
required by the foll owi ng events:

- Results of periodic audits/accountings.

- Revi sed nunber of part 70 sources (discovery of new sources,
new EPA standards, expiration of the deferral of nonnsjor
sources).

- Changes in the nunmber of permt revisions.

- Changes in the nunmber of affected units under
section 404 (e.g., substitution units).

- CPI -type adj ust nments.

- Different activities during post-transition period.

13



NOT1 CE

The policies set out in this guidance docunent are intended
sol ely as gui dance and do not represent final Agency action
and are not ripe for judicial review. They are not intended,
nor can they be relied upon, to create any rights enforceable
by any party in litigation with the United States. The EPA
officials may decide to foll ow the guidance provided in this
gui dance docunent, or to act at variance with the gui dance,
based on an anal ysis of specific circunstances. The EPA al so
may change this guidance at any tinme w thout public notice.
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Section One: Introduction

A. Maricopa County

Maricopa County was established as a county on February 14, 1871 by the Legislative Assembly
of the Territory of Arizona from parts of Yavapai and Pima Counties. The County’s current
geographical boundaries were set in 1881 and have not changed since.

The history of the county was mostly marked by rapid population increase, driven initially by
the mining, agriculture and livestock industries. Arizona achieved Statehood February 14, 1912,
providing greater integration of Arizona into the national infrastructure and further incentives
to settle in Maricopa County. Then, as now, Maricopa County was the most populated area
within Arizona. Many of the significant population in-migrations in recent times have been
spurred on by the low cost of living, economic growth, climate and easy access to other major
metropolitan areas. As the population grew, so did the diversity of the economy and the
population, as well as the reasons for further migration to the area. The climate, strong
economy, educational opportunities, and beautiful desert environment are just a few of the
reasons why Maricopa County continues to have one of the fastest growing populations in the
United States.

Maricopa County is the nation’s fourth largest county in terms of population and has a
population greater than 21 states. Twenty-five cities and towns are located in Maricopa County.
Its largest city, Phoenix, is the County seat and State capital. Measuring 137 miles east to west
and 102 miles north to south, Maricopa County covers 9,225 square miles, making it the 14th
largest county in land area in the continental United States, and larger than seven states. With
more than nine-thousand square miles it is larger than Connecticut, Delaware and Rhode Island
combined. Individuals and corporations make up 30% of total land ownership, with the
remainder publicly owned. The County is administered by a County Manager who reports to the
five member Board of Supervisors elected by the public.

B. Maricopa County Air Quality Department

The Maricopa County Air Quality Department (MCAQD) is a regulatory agency whose goal is to
ensure federal clean air standards are achieved and maintained for the residents and visitors of
Maricopa County. The department is governed by the Maricopa County Board of Supervisors
and follows air quality standards set forth by the federal Clean Air Act.

The department has State of Arizona statutory authority (ARS §49-402.B) for air quality
programs and receives direct delegation/authority from the Environmental Protection Agency
for certain air quality programs. In addition, the department has responsibility through formal
agreements with the Arizona Department of Environmental Quality and Maricopa Association
of Government for emission inventories, air quality monitoring data, and it’s Travel Reduction
Program.
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MCAQD is organized into five divisions:

Air Monitoring operates the county’s fixed station monitoring network which measures
compliance with standards and collects data in response to air quality emergencies.

Compliance performs site inspections, trains the regulated community on how to
comply with regulations and issues enforcement actions.

Permitting authorizes construction and operation of equipment that emits or controls
emissions of air pollutants.

Planning and Analysis drafts air pollution control rules and ordinances and
implementation plans, conducts emission inventories, and performs scientific analysis in
support of department operations.

Travel Reduction and OQutreach works with employers and schools to reduce single
occupancy vehicle trips, reducing pollution from vehicles. The business
assistance/ombudsman programs provide technical assistance and information about
air quality rules and regulations to businesses, trade associations, public interest groups
and individual community members.

Section Two: Nondiscrimination Program Policy; Grievance Procedures

MCAQD is committed to ensuring that no person is excluded from participation in, denied the
benefits of, or subjected to discrimination under any program, activity or service that it
provides. MCAQD will not tolerate intimidation, threats, coercion, or discrimination against any
individual or group. This policy establishes a framework for taking reasonable measures to
ensure access to all services provided by the department for all Maricopa County citizens and
establishes procedures whereby the department will receive and investigate allegations of
discrimination.

MCAQD’s Nondiscrimination Program Policy; Grievance Procedures (PP-2016-001) can be
downloaded from the Department’s website Maricopa.gov/1244/Air-Quality under the
‘Nondiscrimination Program’ webpage.

Section Three: Recipients of Federal Assistance: Title VI Requirements; MCAQD Obligation to
Provide Access

Title VI of the Civil Rights Act of 1964 is the overarching civil rights law that prohibits
discrimination based on race, color, or national origin, in any program, service or activity that
receives federal assistance. Specifically, Title VI assures that “No person in the United States
shall, on the grounds of race, color, or national origin, be excluded from participation in, be
denied the benefit of, or be otherwise subjected to discrimination under any program or
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activity receiving federal assistance.” Nondiscrimination prohibitions have been further
broadened and supplemented by related statutes, regulations and executive orders:

e Title IX of the Education Amendments of 1972 (Title IX), which prohibits discrimination
on the basis of sex in any education or training program receiving federal financial
assistance, with a limited number of defined exceptions;

e Section 504 of the Rehabilitation Act of 1973 (Section 504), which forbids discrimination
on the basis of an individual's disability by all federal agencies and in all federally funded
activities;

e The Age Discrimination Act of 1975, as amended, which prohibits discrimination in
federally supported activities on the basis of age.

Section Three: MCAQD Nondiscrimination Program

A. Overview, Goals and Principles

MCAQD is actively engaged in Title VI activities as a recipient of federal assistance from the
Environmental Protection Agency (EPA) and the Department of Homeland Security (DHS).
MCAQD will not restrict an individual in any way from the enjoyment of any advantage or
privilege enjoyed by others receiving any service, financial aid, or other benefit under its
programs. Individuals may not be subjected to criteria or methods of administration which
cause adverse impact because of their race, color, or national origin, or have the effect of
defeating or substantially impairing accomplishment of the objectives of the program
because of race, color or national origin. MCAQD will not tolerate intimidation, threats,
coercion, or discrimination against any individual or group. Further, MCAQD must provide
access to individuals with limited ability to speak, write, or understand the English language
and to those with disabilities.

In order to provide services that are responsive to the needs and priorities of Maricopa
County’s diverse population, it is essential to have a process in place that effectively
engages the public, fully integrates their feedback, and results in decisions that are
protective of human health and the environment. The goal of the MCAQD
Nondiscrimination Program is to ensure all people have a meaningful role in processes
associated with the delivery of MCAQD services. This Nondiscrimination Program outlines
the roles, method of administration, and analysis that supports equity in all air quality
programs.

Based in part on federal guidance, the components of the MCAQD Nondiscrimination
Program include:

e A notice of nondiscrimination under the federal nondiscrimination statutes;

e Grievance procedures for complaints filed under the federal nondiscrimination statutes;
e Identification of a department Nondiscrimination Coordinator and his/her role;

e An assessment of MCAQD’s obligation to provide access to LEP and disabled persons;
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e Public Participation Procedures.
MCAQD Nondiscrimination Program Plan

Notice of Non-Discrimination

MCAQD’s Notice of Nondiscrimination (Attachment A) is prominently and permanently
posted in MCAQD’s main office and on the MCAQD website. Notice is provided in both
English and Spanish and describes the procedures to file a complaint and how to contact the
MCAQD Nondiscrimination Program Coordinator for assistance.

Grievance Procedures

MCAQD’s Grievance Procedures (Attachment B) are posted on the department website and
explain the process by which any person may file a complaint. Further, the process by which
complaints will be investigated and how complainants will be informed (in writing) of the
progress and disposition of their complaint is also described. Finally, MCAQD’s
Nondiscrimination Program Coordinator contact information is provided.

MCAQD Nondiscrimination Program Coordinator Role
MCAQD’s Nondiscrimination Program Coordinator ensures department compliance with
federal non-discrimination statutes and:

e Ensures information regarding MCAQD’s Nondiscrimination Program is internally and
externally available;

e Maintains public notice of, and procedures for receipt and processing of complaints;

e Tracks and reviews complaints received;

e Trains department staff on MCAQD’s Nondiscrimination Program and procedures;

e Provides written updates to complainants on the progress of investigations;

e Periodically reviews the efficacy of MCAQD’s Nondiscrimination Program.

Obligation to Provide Access: Persons with Limited English Proficiency and/or Disabilities
Individuals who do not speak English as their primary language and who have a limited
ability to read, write, speak or understand English can be Limited English Proficient (LEP)
and may be entitled to language assistance with respect to services provided by recipients
of federal assistance.

As directed by Executive Order 13166, EPA and DHS have each published guidance to
financial assistance recipients regarding Title VI prohibition against national origin
discrimination affecting LEP persons. Recipients are required to take reasonable steps to
reduce language barriers that can preclude meaningful access to department programs and
activities by LEP persons.

Recipients of federal assistance will also provide for meaningful access to department
programs and activities by disabled persons. Disabled persons have a physical impairment
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(hearing, mobility, vision) or mental impairment that substantially limits one or more major
life activities including walking, talking, hearing, seeing, breathing, learning, performing
manual tasks and caring for oneself.

While it is true that determining precisely what steps are reasonable to ensure access for
LEP and disabled persons is fact-dependent, development of a public participation plan
begins with a clear understanding of the frequency and distribution of LEP and disabled
populations throughout Maricopa County.

Maricopa County Population Demographics: Limited English Proficiency; Disability

Data regarding the total Maricopa County populations and distribution of LEP and disabled
persons was drawn from the 2010-2014 American Community Survey (ACS):

Category Total Percent
Total Population in Maricopa County 3,947,382
Total Maricopa County Households 1,424,244

Disabled Population
Population with a Disability? 399,455 10.2%

Limited English Proficiency Demographics

Limited English Speaking Households? 69,189 4.9%
Languages:

Spanish 53,359 77.1%

Other Indo-European Languages 4,708 6.8%

Asian and Pacific Island Languages 7,829 11.4%

Other Languages 3,230 4.7%

Total: 69,189 100%

Population speaking English less than “Very Well”3 357,466 9.7%

1 Disability status from 2014 ACS 5-year estimate (Table $1810). Disability status is determined for the civilian non-
institutionalized population based on six types of difficulty: hearing, vision, cognitive, ambulatory, self-care, and
independent living difficulty. Percentages are defined by Total civilian noninstitutionalized population of
3,918,121.
2 A “Limited English speaking household” is one in which no member 14 years old and over (1) speaks only English
at home or (2) speaks a language other than English at home and speaks English less than “Very well.” Data are
from 2014 ACS 5-Year estimate (Table B16002).
3Total population, above 5-years in age, in the Census defined area for whom language spoken estimates were
determined is 3,672,140. Data are from 2014 ACS 5-year estimates (Table B16004).
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Limited English Proficiency Persons

Federal guidance generally describes how recipients of federal assistance determine the
extent of their obligation to provide LEP services. Four factors should be considered:

1) The number or proportion of LEP persons eligible to be served or likely to be
encountered by the program; 9.7% of Maricopa County’s population speaks English less
than “very well.” Further, 4.9% (69,189) of Maricopa County households are limited
English speaking. Of those 69,189 households, a significant majority (77.1%) speak
Spanish. The geographic distribution of households with Limited English Speaking Ability
is shown in Attachment D1.

2) The frequency with which LEP individuals come in contact with the program; as MCAQD
permits facilities and administers programs county-wide, LEP persons are a significant
percentage of the individuals who come into contact with the program.

3) The nature and importance of the program, activity or service provided by the program
to people’s lives; the air permitting programs MCAQD administers are directly impactful
to protecting the health and welfare of all its citizens.

4) The resources available to the recipient and costs.

MCAQD has the resources to provide LEP services as identified in the Public Participation
Procedures below.

Since Spanish speakers are the major LEP language group in Maricopa County, MCAQD’s
efforts primarily focus on ensuring key materials and services are available in both English
and Spanish.

Disabled Persons

10.2% of Maricopa County’s population is disabled to some degree. The geographic
distribution of Civilian Non-Institutionalized Population Proportions with a Disability is
shown in Attachment D2.

Public Participation Procedures

MCAQD seeks public participation and involvement in multiple programs. Though the vast
majority of public involvement opportunities at MCAQD arise during the processing of Title
V and Non-Title V air quality permits, public notice and participation is an important
element of all MCAQD programs. Early, inclusive and meaningful public involvement is a
required component of the decision making process (and required by MCAQD rules) and is
intended to help the public understand and assess how air quality programs affect their
communities.
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In order for public involvement to be meaningful, it requires informing, consulting and
working with as many members of potentially affected communities as possible at various
stages of the decision making process in order to understand and address concerns.
MCAQD strives to provide for meaningful public involvement in all of its programs, no
matter the location of the program in the county or the community potentially impacted.

MCAQD public participation plans are designed and implemented depending upon the
known or anticipated level of interest and potential community impact of department
decisions. The following factors should be considered during planning as appropriate:

e community demographics and history;

e past and present community concerns;

e need for language assistance services for LEP persons;

e access to media sources (considering community culture and linguistic needs);
e need for and location of public meetings;

e location of the information repository;

e identification of the department expert(s) and their contact information.

a. Public Participation Required by MCAQD Rules

Under MCAQD rules* public notice, opportunity for public comment and for Title V Permits,
notice of the opportunity for a hearing is required before taking any of the following
actions:

e [ssuing, denying or renewing a permit;

e Issuing or denying a significant permit revision;
e Revoking and reissuing or reopening a permit;
e [ssuing a conditional order or permit;

e Granting a variance from a general permit.

*Rule 210: Title V Permit Provisions, Section 408; Rule 220: Non-Title V Permit Provisions Section 407

Notice of permit or permit revisions must be published in newspapers of general
circulation in Maricopa County and must include:

e Name and address of the affected facility;

e Activity(ies) involved in the permit action;

e Instructions on how and by when comments are to be submitted;

e Locations where copies of the document subject to department decision may be
obtained;

e For Title V permits, the emissions change involved and the air contaminants to be
emitted;

e A statement if the permit or permit revision would result in the generation of
emission reduction credits or the utilization of emission reduction credits;
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e MCAQD’s preliminary determination of whether the application for a permit or
permit revision should be approved or disapproved;
o At least 30 days to submit comments.

b. Public Participation: LEP/Disabled Persons

In addition to those public involvement requirements described in rule, MCAQD
supplements and strengthens public involvement processes to ensure access to all people,
and that accommodation is available to facilitate the participation of those persons with
English language proficiency and/or disability.

MCAQD provides appropriate auxiliary aids and services (including qualified interpreters) to
LEP persons, disabled persons who are deaf or hard of hearing and other individuals as
necessary at no cost to ensure effective communication and an equal opportunity to
participate fully in the decision making process.

Further, as 77.1% of LEP households in Maricopa County are proficient in Spanish,
significant resources are directed at ensuring the availability of key materials and services in
both English and Spanish including:

e Compliance/Enforcement brochures and flyers
e Department main phone line accommodations for Spanish speakers:
o Phone line menu options in Spanish
o Access to Spanish speaking representatives
o Voicemail options in Spanish
o Compliance training schedule information in Spanish
o Complaint line directions in Spanish
o No burn line info and emergency line information in Spanish
e Communications Office staff who respond to Spanish media calls
¢ CleanAirMakeMore.com/Espaiiol Spanish website
o Dust control training courses offered in Spanish online and in person
e No Burn Campaign materials offered in Spanish:
o TV Public Service Announcements
o Radio advertisements
o Frequently asked questions
o Resident door hangers
o Newspaper articles and press releases

MCAQD is also able to accommodate the needs of other LEP (non-Spanish speaking)
persons through specialty contracts for translation services.
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The development and distribution of public notices and planning for public meetings or
hearings regarding department actions will consider the LEP and disabled population
density in the area most impacted by the department action or program. Staff engaged in
developing public notices and planning of public meetings will consult the following data
sources regarding the geographic distribution of LEP and disabled populations within
Maricopa County:

e Household Proportions with Limited English-Speaking Ability (Attachment D1)
e Civilian Non-institutionalized Population Proportions with a Disability (Attachment D2)

Further, department public notices will include the following text:

“MCAQD will take reasonable measures to provide access to department services to
individuals with limited ability to speak, write, or understand English and/or to those with
disabilities. Requests for language interpretation services or for disability accommodations
must be made at least 48 hours in advance by contacting: [Department Contact
Information]”

“MCAQD tomara medidas razonables para proveer acceso a los servicios del departamento
para personas con capacidad limitada para hablar, escribir o entender Inglés y / o para las
personas con discapacidad. Las solicitudes de servicios de interpretacion del lenguaje o de
alojamiento de discapacidad deben hacerse por lo menos 48 horas de antelacién
poniéndose en contacto con: [Departamento de Informacion de Contacto]”
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Attachment A: MCAQD Notice of Nondiscrimination

Maricopa County

AIR QUALITY
DEPARTMENT

NOTICE TO THE PUBLIC/AVISO AL PUBLICO

Air Quality Department Nondiscrimination Program/
Programa de No Discriminacion del Departamento de Calidad de Aire

Maricopa County Air Quality Department El Departamento de Calidad de Aire del Condado

(MCAQD) hereby gives public notice that it is de Maricopa (MCAQD) por el presente da aviso
publico que es la politica de la Agencia asegurar
conformidad total con el Titulo VI de la Ley de los
Derechos Civiles de 1964, la Ley de Restauracion

agency policy to assure full compliance with Title VI
of the Civil Rights Act of 1964, the Civil Rights

Restoration Act of 1987 and related statutes and

regulations in all programs and activities. These
statutes and regulations require that no person shall,
on the grounds of race, color, sex, national origin,
age or disability be excluded from participation in,
be denied the benefits of, or be otherwise subjected
to discrimination under any program for which
MCAQD receives federal financial assistance.

Any person who Dbelieves they have been
discriminated against with respect to a MCAQD
program or activity may file a complaint. Any such
complaint must be in writing and filed with the
MCAQD Nondiscrimination Program Coordinator
within one-hundred-eighty (180) days following the
date of the alleged discriminatory occurrence.
Complaint Forms may be obtained from MCAQD

by contacting:

de Derechos Civiles de 1987 y las leyes y
regulaciones relacionadas en todos los programas v
actividades. Estos estatutos vy reglamentos
requieren que ninguna persona serd, por razon de
raza, color, sexo, pals de odgen, edad o
discapacidad, excluida de participar, negada los
beneficios o de otra manera sujeta a discriminacion
bajo cualquier programa por cual MCAQD recibe
ayuda financiera federal

Cualquier persona que cree que han  sido
discriminados con respecto a un programa o
actividad de MCAQD, puede presentar una queja.
Esta queja debe ser por escrito y presentada al
Gerente del Programa de No Discriminacion del
MCAQD dentro de los ciento ochenta (180) dias
de la fecha en que se alega que la discriminacion
ocurrio. Se puede obtener formularios de
reclamacion de MCAQD poniendose en contacto

COtl.

Johanna M. Kuspert

MCAQD Nondiserimination Program Coordinator
Maricopa County Air Quality Department

1001 N. Central Ave., Phoenix, AZ 85004
JKuspert@mail maricopa gov * 602.506.6710

Maricopa.gov,/aq
1/9/2018
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Attachment B: Grievance Procedures
MCAQD Nondiscrimination Program

Title VI of the Civil Rights Act of 1964 establishes the requirements for the MCAQD
Nondiscrimination Program. Title VI prohibits discrimination on the basis of race, color, or
national origin in programs or activities receiving federal financial assistance. Federal statutes
and presidential executive orders under the umbrella of Title VI also address minority and low-
income populations and services to those individuals with limited English proficiency (LEP),
women and the disabled.

What Does This Mean?

MCAQD cannot, on the basis of race, color, or national origin either directly or through
contractual means, take any of these actions:

e Deny program services, aids or benefits

e Provide a different service, aid or benefit, or provide them in a manner different from what
is provided to others

e Segregate or separately treat individuals in any matter related to the receipt of any service,
aid or benefit

e Deny an opportunity to participate as a member of a planning, advisory or similar body that
is an integral part of the program

Any federal financial aid sub-recipient is required to administer its program and activities
without regard to race, color, or national origin.

How to File a Complaint

Complaints (in English or Spanish) may be filed by any person who believes she or he has been
excluded from participation in, denied the benefits of, or otherwise subjected to discrimination
under any MCAQD service, program or activity, and believes the discrimination is based upon
race, color, or national origin. Complaints may be filed with the MCAQD Nondiscrimination
Program Coordinator.

A signed, written complaint must be submitted within 180 days of the alleged discriminatory
act (or latest occurrence).

Complaint Form - English | Spanish
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Complaint Procedures

MCAQD does not promote or tolerate discrimination. The MCAQD Title VI Nondiscrimination
Program has been established to ensure all people have a voice in air quality protection and to
provide a process through which allegations of discrimination are investigated and resolved.

Filing a Complaint/Complaint Review

If someone believes they have suffered from discrimination under an MCAQD program, they
may contact the MCAQD Nondiscrimination Program Coordinator to seek informal resolution. If
the matter cannot be resolved informally, the following steps will be followed:

e Within 180 days of the alleged discrimination, complainants may submit a written or
verbal complaint to the Nondiscrimination Program Coordinator. Complaints must
include the complainant’s name, the nature of the complaint, the date of the alleged
discrimination, requested action and contact information. Complaint forms are available
in Complaint Form - English | Spanish

¢ The Nondiscrimination Program Coordinator will review the complaint and may solicit
additional information from the complainant as needed. If additional information is
requested and not received, the case may be closed. The case may also be closed if the
complainant no longer wishes to pursue their case.

e A complaint log will be kept by MCAQD containing the name and address of the
complainant, nature of the complaint, date of submission and results of the
investigation.

e If the complaint is outside the jurisdiction of MCAQD, the complainant will be notified of
the name and contact information for the appropriate agency with jurisdiction, if
known.

Complaint Processing

If the complaint is within the jurisdiction of MCAQD, or informal resolution was not possible, it
will be promptly and impartially investigated. MCAQD’s goal is to address complaints within 60
days of receipt, though the time to carefully investigate complaints may be longer depending
on the nature of the complaint and complexity of the issue.

Preliminary Inquiry
MCAQD will conduct a preliminary inquiry to determine the need for further investigation.
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¢ MCAQD will notify the complainant in writing that a preliminary inquiry is underway to
determine the need for further investigation.

e If the preliminary inquiry by MCAQD indicates that an investigation is warranted, the
complainant will be notified in writing and an interview will be scheduled.

e If the preliminary inquiry indicates an investigation is not warranted, the complainant
will be notified in writing of the reasons why and factors considered.

Complaint Investigation

¢ Complaints warranting further investigation will be promptly and impartially processed
by the MCAQD Nondiscrimination Program Coordinator. The preponderance of
evidence standard will be applied to all complaint investigations. The results of the
investigation will be provided to the MCAQD Deputy Director for review.

e The complainant will be notified in writing of the results of the investigation and what
actions will be/have been taken in response and a timeline to request review.

e Records and investigative files will be kept for a minimum of three years.

Intimidation and Retaliation Prohibited

MCAQD will not tolerate intimidation, threats, coercion, or discrimination against any individual
or group, either:

e For the purpose of interfering with any right or privilege guaranteed under law or
regulations, or

e Because the individual has filed a complaint or has testified, assisted or participated in

any way in an investigation, proceeding or hearing or has opposed any MCAQD action or
decision.

For questions, please contact us:
Johanna M. Kuspert

MCAQD Nondiscrimination Program Coordinator
Maricopa County Air Quality Department

1001 North Central Avenue

Phoenix, AZ 85004

E-mail: JKuspert@mail.maricopa.gov

Phone: 602-506-6710
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Attachment C: Complaint Forms (English)

Submit form and any additional information to:
S MCAQD Nondiscrimination Program
Johanna M. Kuspert
MCAQD Nondiscrimination Program Coordinator
1001 N. Central Ave., Suite 125, Phoenix AZ 85004
Phone: 602.506.6710 | Fax: 602.372.0587

AIR QUALITY
SEFARTAMENT

Nondiscrimination Program Complaint Form

Note: The following information is needed to assist in processing your complaint.

Complainant’s Information:

Name:

Address:

City: State: Zsp:
Home Phone Number: Work Phone Number:

Person Discriminated Against (someone other than complamnant):

Name:

Address:

City: State: Zip:
Home Phone Number: Work Phone Number:

Which of the following best describes the reason you believe the discrimination took place?
|:| Race/Color (Specify) |:| National Ongin (Specify)
[ Sex (Specify) [ Age (Specify) [] Dissbilty (Speci)

On what date(s) did the alleged discimination take place?

Descabe the alleged discumination. Explain what happened and who you believe was responsible. (If additional space is needed, add a
sheet of paper.)

List names and contact information of persons who may have knowledge of the alleged discrimination.

Have you filed this complant with any other federal, state, or local agency, or with any federal or state court? Check all that apply.

|:| Federal Agency D Federal Court l:‘ State Agency l:‘ State Court D Local Agency

Please provide information about a contact person at the sgenq‘:/ court where the complaint was filed.

Name:

Address:

City: State: Zip:
Phone Number: Extension:

Please sign below. You may attach any wntten matenals or other information you think 1s relevant to your complamt.
—
Number of Attachments:

Complamant Signature Date

Revised 10Jan18 www.marlcopa.gov/1244/Air-Quality Page 1 of 1
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Attachment C: Complaint Forms (Spanish)

Someta la forma y cualquier informacion adicional a:
MCAQD Nondiscrimination Program
r—— Johanna M. Kuspert
AIR QUALITY MCAQD Nondiscrimination Program Coordinator
DEPARTIENT 1001 N. Central Ave., Suite 125, Phoeniz AZ 85004
Teléfono: 602.506.6710 | Fax: 602.372.0587

Forma Para Poner Una Queja

Nota: La siguiente nformacion se necesita para procesar su queja.

Informacion de la persona que esta poniendo la queja:

Nombre:

Direccion:

Ciudad: Estado: Cédigo Postal
Teléfono (Casa): Teléfono (Trabajo):

Persona A La Que Se Disciminé (alguien que no sea la persona que esti poniendo la queja):

Nombre:
Dircccién:

Ciudad: Estado: Cédigo Postal:
Teléfono (Casa): Teléfono (Trabajo):

¢Cual de las sigusentes razones descrbe por lo que usted siente que se le discnminé?
l:‘ Raza,/Color (Especifique) I:‘ Nacionalidad (Especifique)
I:‘ Sexo (Especifique) |:| Edad (Especifique) I:‘ Incapacidad (Especifique)

¢EBn qué fecha(s) sucedi6 la discriminacion?

Describa la presunta discriminacion. Explique qué sucedié y quién cree usted que fue responsable (st necesita mas espacio, agregue otra

hoja).

Escnba una lista con los nombres de las personas que puedan tener conocimiento de la presunta disciminacion y como contactarlas.

¢Ha presentado esta queja con otra agencia federal, estatal o local, o con cualquier corte federal o estatal? Marque todas las que aphquen.
Agencia Federal Corte Federal Agencia Estatal Corte Estatal Agencia Local
ge £¢ gen

Por favor proporcione informacién de la persona a la que presenté su quejaenla agencia/ corte.

Nombre:
Direccién:

Ciudad: Estado: Cédigo Postal:
Teléfono: Extensién:

Por favor firme abajo. Puede anexar cualquier matenal escnto u otra mformacion que usted crea que es relevante sobre su queja.
—

Numero de Anexos:
Firma de la Persona que presenta la queja Fecha

Revised 10Jan18 www.maricopa.gov/1244/Alr-Quality Page 1 of 1

Nondiscrimination Program Plan | 16
Revised 1/10/2018



Attachment D: Maricopa County Population Data

Speaking Ability

1. Household Proportions with Limited English

Air Quality Department

Maricopa County Household Proportions with Limited English-Speaking Ability

1ﬁ. s

Source: 2010-2014 ACS S-year Estimates, 2010 Census tract

mes Maricopa County Border |

D 2010 Census Tracts
Percent of Households
Less than 5%

5.1% - 15%

15.1% - 30%

l More than 30%

Map produced by Ronald Pope, August 2016
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Attachment D: Maricopa County Population Data

institutionalized Population Proportions with a Disability

2. Civilian Non

Air D:w:q Department -
Maricopa County Civilian Non

-Institutionalized Population Proportions with a Disability

- o + ’ - e

e Maricopa County Border
D 2010 Census Tracts
Percent of Population

0%

0.01% - 10%
. 1001%-15%
I 15.01% - 25%

I More than 25%
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