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Modernizing the Administrative Exhaustion Requirement for Permitting Decisions and 

Streamlining Procedures for Permit Appeals. 

AGENCY: Environmental Protection Agency 

ACTION: Proposed Rule 

SUMMARY: The Environmental Protection Agency (EPA) proposes a procedural rule intended 

to streamline and modernize part of the Agency's permitting process by creating a new, time­

limited alternative dispute resolution process (ADR process) as a precondition to judicial review. 

Under this proposal, the parties in the ADR process may agree by unanimous consent to either 

extend the ADR process or proceed with an appeal before the Environmental Appeals Board 

(EAB). If the parties don't agree to proceed with either the ADR process or an EAB appeal, the 

permit would become final and could be challenged in federal court. EPA also proposes to 

amend the current appeal process to clarify the scope and standard of EAB review, remove a 

provision authorizing participation in appeals by amicus curiae, and eliminate the EAB's 

authority to review Regional permit decisions on its own initiative, even absent an appeal. To 

promote internal efficiencies, EPA also proposes to establish a 60-day deadline for the EAB to 

issue a finaJ decision once an appeal has been fully briefed and argued and to limit the length of 

EAB opinions to only as long as necessary to address the issues raised in an appeal; EPA also 

proposes to limit the availability of extensions to file briefs. The proposed rule would apply to 

permits issued by or on behalf of EPA under the Clean Air Act, the Clean Water Act, the Safe 



Drinking Water Act, and the Resources Conservation and Recovery Act. In addition to these 

permit appeal reforms, EPA proposes several additional reforms designed to provide tools to 

better allow the Administrator to exercise his or her statutory authority together with appropriate 

checks and balances on how the Board exercises its delegated authority. In this vein, EPA 

proposes to set twelve-year terms for EAB Judges, which the Administrator may renew at the 

end of that twelve-year period or reassign the Judge to another position within EPA. EPA also 

proposes a new process to identify which EAB opinions will be considered precedential. Finally, 

EPA proposes a new mechanism by which the Administrator, by and through the General 

Counsel, can issue a dispositive legal interpretation in any matter pending before the EAB. 

DA TES: Comments must be received on or before [insert dale 30 days from the date of 

publication in the Federal Register} 

ADDRESSES: Submit your comments, identified in Docket ID o. EPA-HQ-OGC-2019-0406, 

at https://www.regulations.gov. Follow the online instructions for submitting comments. Once 

submitted, comments cannot be edited or removed from Regulations.gov. EPA may publish any 

comment received to its public docket. Do not submit electronically any information you 

consider to be Confidential Business Information (CBI) or other information whose disclosure is 

restricted by statute. Multimedia submissions (audio, video, etc.) must be accompanied by a 

written comment. The written comment is considered the official comment and should include 

discussion of all points you wish to make. EPA will generally not consider comments or 

comment contents located outside of the primary submission (i.e .. on the web, cloud, or other file

sharing system). For additional submission methods, the full EPA public comment policy, 

information about CBI or multimedia submissions, and general guidance on making effective 

comments, please visit https://www.epa.gov/dockets/commenting-epa-dockets. 
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