UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
OFFICE OF
INSPECTOR GENERAL

December 10, 2019
MEMORANDUM
SUBJECT:

Despite Requirements of Inspector General Act, Chief of Staff Refuses to Provide
Agency Information for OIG Evaluation; Required Whistleblower Training Does Not
Address Interference with or Intimidation of Congressional Witnesses
Report No. 20-E-0053

FROM:

Charles J. Sheehan, Acting Inspector General

TO:

Douglas Benevento, Associate Deputy Administrator
Donna Vizian, Principal Deputy Assistant Administrator
Office of Mission Support

The Office of Inspector General (OIG) of the U.S. Environmental Protection Agency (EPA) initiated an
assignment based on a congressional request that we review matters regarding the EPA’s advance access
to testimony given before the U.S. House of Representatives Committee on Science, Space and
Technology on May 23, 2017, by an environmental science and policy expert. The project number for
this assignment was OA&E-FY19-0313. Our objectives were to determine:
1. How a senior political appointee obtained a copy of the witness’s testimony prior to the
congressional hearing.
2. Whether employees in the Office of the Administrator received whistleblower training on federal
prohibitions against interfering with or intimidating individuals who testify before Congress.
The purpose of this memorandum is to notify the agency of our results.

Background
On June 26, 2017, the OIG received a letter from Congress (Attachment 1) alleging that senior EPA
officials, particularly the EPA’s Chief of Staff, may have sought to interfere with the testimony of the
then-Chair of the EPA’s Board of Scientific Counselors. The letter said that the Chief of Staff sent the
witness a copy of her “embargoed” testimony, which had already been sent to the committee,
specifically referencing a portion of her testimony. The letter requested that the OIG review three
matters. In its response to the congressional request (Attachment 2), the OIG said that it had referred one
of these matters to the agency’s Senior Counsel for Ethics in the Office of General Counsel to be
addressed as an ethics issue. The OIG agreed to review the other two matters.
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Scope and Methodology
We conducted this assignment from August through November 2019. The assignment was conducted in
accordance with Quality Standards for Inspection and Evaluation issued by the Council of the
Inspectors General on Integrity and Efficiency. We planned and performed the assignment to obtain
sufficient and appropriate evidence to provide a reasonable basis for our observations and conclusions,
based on our objectives.
To determine how a senior political appointee obtained a copy of the witness’s testimony prior to the
congressional hearing, we interviewed the agency’s Chief of Staff and reviewed emails and other
correspondence related to this matter.
To determine whether employees in the Office of the Administrator received whistleblower training on
federal prohibitions against interfering with or intimidating individuals who testify before Congress, and
specifically whether the Ethics Office has a role in overseeing such training, we interviewed the
Alternate Agency Ethics Official. In addition, we communicated via email with the Deputy Assistant
Administrator for Administration and Resources Management, within the Office of Mission Support,
regarding whistleblower protection training. We also reviewed information and documents—provided
by the Office of Human Resources, within the Office of Mission Support, and the Chief of Staff—that
pertained to executive-level training requirements.

What We Found
By Refusing to Provide Requested Information to the OIG, the Chief of Staff Is Not
Complying with the Inspector General Act and the Administrator’s Memorandum on
Cooperating with the OIG
We confirmed with the Chief of Staff that he received a copy of the witness testimony prior to the
congressional hearing; however, he refused, both verbally and in writing, to disclose from whom he
received the testimony. This refusal prevented us from being able to answer Objective 1.
The OIG interviewed the Chief of Staff on October 3, 2019. During the interview, he refused to disclose
how he received the testimony, which was supposed to be “embargoed.” On October 7, 2019, the OIG
sent an email to the Chief of Staff asking him to confirm that he would not disclose from whom he
received the testimony. The Chief of Staff did not respond to the email. On October 16, 2019, the OIG
sent an email to the Associate Deputy Administrator, the Chief of Staff’s supervisor, requesting that he
direct the Chief of Staff to fully cooperate with the OIG and provide the requested information. The
email also stated that the OIG could, consistent with the Inspector General Act of 1978 (IG Act), as
amended, in cases of noncooperation, report the circumstance to the head of the agency, thereby
initiating the “Seven-Day Letter” process. 1

Section 5(d) of the Inspector General Act of 1978, as amended, 5 U.S.C. App., requires an Inspector General to report to the
head of the agency “whenever the Inspector General becomes aware of particularly serious or flagrant problems, abuses, or
deficiencies relating to the administration of programs and operations of such establishment. The head of the establishment
shall transmit any such report to the appropriate committees or subcommittees of Congress within seven calendar days,
together with a report by the head of the establishment containing any comments such head deems appropriate.” This report
is commonly called the “Seven-Day Letter.”
1
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On October 17, 2019, the acting Inspector General met with the Associate Deputy Administrator and
General Counsel to urge the now exceedingly delayed cooperation of the Chief of Staff. On October 21,
2019, at the request of the Associate Deputy Administrator, the Chief of Staff responded to the OIG via
email, but merely reaffirmed his continuing refusal to cooperate. He wrote, “I am not going to involve
others or point fingers ... whoever agrees or not ... Welcome to Washington.”
Issuance of Seven-Day Letter

The OIG issued a SevenDay Letter to the EPA
Administrator, citing a
lack of cooperation by the
agency’s Chief of Staff.

After these failed attempts to obtain the requested information, the OIG sent
a draft Seven-Day Letter to the Administrator and Associate Deputy
Administrator on October 24, 2019 (with a deadline of October 28, 2019,
for full cooperation with the OIG), but no response or cooperation was
received by October 28, 2019. Accordingly, on October 29, 2019, the OIG issued a signed Seven-Day
Letter to the EPA Administrator describing the Chief of Staff’s continued refusal to fully cooperate and
provide the information requested (Attachment 3). The letter addressed the Chief of Staff’s lack of
cooperation in this matter and in a separate matter pertaining to the OIG’s Office of Investigations. The
Administrator transmitted the Seven-Day Letter to the appropriate committees on November 5, 2019
(Attachment 4).
Required Training, Some of Which Is Prepared by the Office of Special Counsel, Does
Not Address Interfering with or Intimidating Individuals Who Communicate with or
Testify Before Congress
For Objective 2, we found that all EPA employees, including political appointees, are required to
complete whistleblower protection training and review other materials that relate to prohibited personnel
practices. 2 The agency correctly asserts that whistleblower training is provided directly from the Office
of Special Counsel (OSC), and that the agency does not have the authority or ability to deviate from the
OSC training. The training and materials do not specifically address interfering with or intimidating
individuals who seek to communicate with or testify before Congress. The Office of Mission Support
said that it is not aware of any other training that addresses this matter, nor is any other training planned.
We also determined that the Ethics Office has no role in whistleblower training.
Informational Documents and Training Requirements
In October 2018 and again in November 2019 after the issuance of our draft report, the EPA
Administrator emailed to all employees a message that addressed prohibited personnel practices and the
whistleblower protections available to federal employees. An excerpt from both messages states:
Whistleblowing is defined as the disclosure of information that an employee reasonably
believes evidences: a violation of any law, rule or regulation; gross mismanagement;
gross waste of funds; an abuse of authority; a substantial and specific danger to public
health or safety; or censorship related to scientific research or analysis.
Prohibited personnel practices are 14 employment-related activities that are banned in the federal workforce because they
violate the merit system through employment discrimination; retaliation; improper hiring practices; or failure to adhere to
laws, rules or regulations that directly concern the merit system principles. See 5 U.S.C. § 2302(b)(1)–(14). The Office of
Special Counsel has the authority to investigate and prosecute violations of these 14 prohibited personnel practices.

2
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The 2018 and 2019 messages further discuss the various acts that provide all covered federal employees
the right to make whistleblower disclosures and protection from whistleblower retaliation.
All EPA employees are required to take the Notification and Federal Employee Antidiscrimination and
Retaliation Act—also known as No FEAR Act—training, which includes the topic of whistleblower
protection, at least once every 2 years. The training must be completed by new political appointees
within their first 90 days. In addition, political appointees are required within their first 30 days to
review information on whistleblowing and prohibited personnel practices found on the OSC’s website.
On September 27, 2019, the Office of Mission Support announced a new mandatory training for
executives, managers and supervisors on whistleblower protection. The course, Responding to
Employees Alleging Violations of Whistleblower Protection, must be completed by December 31, 2019.
The Office of Mission Support said that this training is provided directly from the OSC, and the Office
of Mission Support does not have the authority or ability to deviate from the training.
Our review of the training materials and the information found on the OSC’s website did not identify
any information that addresses interfering with or intimidating individuals who communicate with or
testify before Congress.

Agency Response and OIG Evaluation
We issued a draft report to the agency on November 21, 2019. The agency provided a response on
November 27, 2019. For Objective 1, the agency response did not address or disclose the source of the
witness testimony, focusing only on matters identified in the Seven-Day Letter. Those matters are
discussed by the acting Inspector General below.
For Objective 2, the agency asserted that it complies with the OSC’s whistleblower training
requirements. The agency stated that the draft report identified its whistleblower training as “deficient.”
However, we did not reach that conclusion. Nonetheless, we modified our report to clarify that the
required OSC training did not specifically address interfering with or intimidating individuals who seek
to communicate with or testify before Congress.
The agency’s response is included in Attachment 5.

Acting Inspector General Reply to the Associate Deputy Administrator’s
Response to the Draft Report
The Associate Deputy Administrator’s response to the draft report repeats General Counsel opinions
addressed by the OIG following the recent Seven-Day Letter. There is recklessness in such views.
Should they take root, they convert the IG Act into a no man’s land whereby agency staff—under the
borderless banner of “constitutional concerns”—may create wholesale exemptions from providing
information to the OIG. Specific General Counsel statements and the OIG’s response follow:
•

“To the extent OIG is acting on behalf of Congress to obtain information that is the subject of a
Congressional inquiry, separation of powers between the executive and legislative branches
support the Agency, not OIG ….”
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o In this audit, the OIG is not “acting on behalf of Congress to obtain information.” The
only circumstances in which the OIG acts “on behalf of Congress to obtain information”
is when Congress, by statute, mandates the OIG to conduct a particular audit. (The OIG
conducts some 13 such statutorily mandated audits each year.) The current audit is not
statutorily mandated. Although a request came from three congressional members, the
audit was undertaken wholly on the independent “judgment” of the former Inspector
General, as he deemed “necessary or desirable” (5 U.S.C. App. (IG Act) § 6(a)(2)).
o The General Counsel’s position that “the Agency, not OIG [has] ultimate control of how
to accommodate information requests by Congress” has wide and pernicious effects. If
true, even for information requested by the OIG during statutorily mandated audits
incontestably undertaken “on behalf of Congress,” the agency may refuse—at its
“Constitutional” caprice—to provide information to the OIG.
o When the former Inspector General made the decision to undertake this review, he copied
then-Administrator Scott Pruitt on his correspondence with Congress dated November 2,
2017 (see Attachment 2) and received no objection at that time that such a review would
infringe on separation of powers. When the OIG initiated this assignment in August 2019
and notified the agency, again the agency made no objection. Later still, when the OIG
sought to interview the Chief of Staff, no objection was made; and lastly, when the acting
Inspector General met personally with the Associate Deputy Administrator and the
General Counsel to press the Chief of Staff’s cooperation, no such objection was made.
o Only 2 years later, after the agency’s hand is forced by the Seven-Day Letter, does the
General Counsel conjure a hitherto hidden—and novel—theory of such large
constitutional dimensions as to virtually void the IG Act.
•

“How Congress takes testimony … is not a proper area of inquiry for OIG.”
o This audit has nothing to do with how Congress conducts itself. It has everything to do
with how the agency conducts itself, a fact as plain as the audit objective: “How a senior
political appointee obtained a copy of the witness’s testimony.”
o In admonishing the OIG to confine itself to “a proper area for inquiry,” the General
Counsel sweeps the IG Act aside. If the act means anything, it means that what is a
“proper” inquiry is exclusively committed to OIG “judgment,” 5 U.S.C. App. (IG Act)
§ 6(a)(2), as long as any such audit “relat[es] to the programs and operations of
[EPA].” Id. at § 4(a)(1).
o The General Counsel is unable to identify what provision of the IG Act confers agency
authority to set subject matter perimeters beyond which the OIG may not venture.

•

“The OIG can only operate within its statutory limits and not occupy the policy role given to the
Administrator ….”
o This diminution of the OIG’s authority by current agency leadership is fallacious,
factually and legally.
o First, how the Chief of Staff obtained congressional testimony is a pure question of fact,
with no color of “policy” about it.
o Second, the IG Act is replete with direction that the OIG play a substantial “policy
role.” In Section 2, the Inspector General is directed to “recommend policies” for the
agency (5 U.S.C. App. (IG Act) § 2(2)) (emphasis added). In Section 4, among “Duties
and Responsibilities,” the Inspector General is:

20-E-0053

5





“to provide policy direction … relating to the programs and operations ….” Id. at
§ 4(a)(1).
“to recommend policies for … promoting economy and efficiency in the
administration of … its programs and operations ….” Id. at § 4(a)(3).
“to recommend policies for … promotion of economy and efficiency in the
administration of … programs and operations administered … by such
establishment …. Id. at § 4(a)(4) (emphasis added).

“Neither the head of the [agency] nor the officer next in rank … shall prevent or prohibit the Inspector
General from … carrying out, or completing any audit .…” states the IG Act. Id. at § 3(a).
The wonder is how Administrator Wheeler’s all-agency memorandum in 2018 3 (“One of the ways we
ensure accountability deserving of the public’s trust is through the review and oversight carried out by
the OIG. The OIG… requires information and assistance from EPA managers and staff … It is
imperative and expected that agency personnel provide the OIG with access to … information”)—and
with it the IG Act—survives the “officer next in rank” Associate Deputy Administrator and General
Counsel position in 2019: “But a right to request does not equate to the right to receive all information
requested” (emphasis in original).
If the Associate Deputy Administrator and General Counsel position of 2019 stands, the IG Act falls.
cc: Andrew Wheeler, Administrator
Henry Darwin, Assistant Deputy Administrator
Ryan Jackson, Chief of Staff
Michael Molina, Deputy Chief of Staff
Kevin DeBell, Acting Deputy Chief of Staff
Michael Benton, Audit Follow-Up Coordinator, Office of the Administrator
David Bloom, Acting Chief Financial Officer
Joseph Brazauskas, Acting Associate Administrator for Congressional and Intergovernmental
Relations
Corry Schiermeyer, Associate Administrator for Public Affairs
Annette Morant, Agency Follow-Up Coordinator
Matthew Leopold, General Counsel
David Fotouhi, Principal Deputy General Counsel
Stefan Martiyan, Director, Office of Continuous Improvement, Office of the Administrator
Justina Fugh, Senior Counsel for Ethics/Alternate Agency Ethics Official, Office of
General Counsel
David Zeckman, Associate Deputy Assistant Administrator for Mission Support
Wesley Carpenter, Deputy Assistant Administrator for Administration and Resources Management,
Office of Mission Support
Dan Coogan, Acting Director, Office of Resources and Business Operations, Office of
Mission Support
Mara Kamen, Director, Office of Human Resources, Office of Mission Support
Marilyn Armstrong, Audit Follow-Up Coordinator, Office of Mission Support

Cooperating with the Office of Inspector General to Ensure the U.S. Environmental Protection Agency is Fulfilling the
Public’s Trust, dated August 8, 2018.

3
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Attachments (5)
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Attachment 1

Letter from Congress
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Attachment 2

OIG Response to Congress
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Attachment 3

Seven-Day Letter
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Link to Seven-Day Letter Attachments
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Attachment 4

EPA Response to Seven-Day Letter
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Link to Seven-Day Letter Response Attachments
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Attachment 5

Agency Response to Draft Report
MEMORANDUM
SUBJECT:

Agency Response on the OIG Draft Report, “Despite Requirements of Inspector
General Act, Chief of Staff Refuses to Provide Agency Information for OIG
Evaluations; EPA Whistleblower Training Does Not Address Interference with or
Intimidation of Congressional Witnesses,” Project No. OA&E-FY19-0313, dated
November 21, 2019

FROM:

Doug Benevento, Associate Deputy Administrator Donna
Vizian, Principal Deputy Assistant Administrator, Office of
Mission Support

TO:

Charles J. Sheehan, Acting Inspector General

This responds to your November 21, 2019 draft memorandum (“memo”). We appreciate the
opportunity to review the memo to ensure the record on this matter is complete and accurately reflects
the Agency’s position. We request that you review the information below and make the suggested
corrections.
The memo makes two assertions with which we disagree, and we believe need to be corrected. First, it
claims that Chief of Staff Ryan Jackson “Is not Complying with [the] Inspector General Act and [the]
Administrator’s Memorandum on Cooperating with the IG,” by not disclosing the identity of the
person(s) that provided him with testimony of an EPA advisory board member prior to that testimony
being publicly released. In doing so, the memo makes no reference to the November 8, 2019 legal
opinion from the EPA General Counsel to the Administrator (attached) addressing the Agency’s
obligations in this regard. Second, the memo asserts that the Agency whistleblower training is
deficient because it does not “specifically address interfering with or intimidating individuals who
seek to communicate with or testify before Congress.” The memo’s finding ignores the fact that EPA
provides its employees training approved by the Office of Special Counsel (“OSC”) that is in fact the
same training used by the Inspector General’s Office at EPA. The Administrator has also
communicated directly with Agency employees their rights and responsibilities regarding prohibited
personnel activities and whistleblower protections, see the attached Message from the Administrator.
Accordingly, the Agency disputes the memo’s findings and submits the following information to
supplement the memo. If OIG chooses to not to incorporate this information, the factual assertions in
the memo would be inaccurate and potentially misleading.
With respect to the assertion that Mr. Jackson is violating the IG Act and the Administrator’s
guidance to employees, the memo should refer to the legal advice provided to the Administrator in the
November 8, 2019 legal opinion from the EPA General Counsel.
To the extent OIG is acting on behalf of Congress to obtain information that is the
subject of a Congressional inquiry, separation of powers between the executive and
legislative branches support the Agency, not OIG, as having ultimate control of how to
accommodate information requests by Congress.
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OIG’s domain is objective inquiry into waste, fraud, abuse, and mismanagement at the
Agency, but it is not authorized, for example, to investigate the Congress itself. This
testimony pertains to a hearing being conducted by the legislative branch, and
additional Constitutional concerns are implicated given the broad protections for
legislative activities defined in the Speech or Debate Clause (Article I, Section 6,
Clause 1). How Congress takes testimony or from whom it receives final testimony is
not a proper area of inquiry for OIG. Moreover, while I do not purport to create a new
legal test here for relevance of the information to OIG in order for it to be obtained,
this piece of information does not appear to be even necessary to conduct an “audit” to
improve EPA operations. The OIG can only operate within its statutory limits and not
occupy the policy role given to the Administrator in EPA’s statutes or upend EPA’s
right to manage its communications to Congress.
While OIG may not concur with this legal opinion, failing to refer to it leaves the impression that the
Agency has no basis for this position, which could mislead the public and Congress when the memo
becomes public. As you know, we have previously pointed OIG to the process that EPA established
for reviewing and approving testimony of its employees, including for special governmental
employees that serve on federal advisory committees. My understanding is that the review of this
testimony was consistent with that process. In fact, my understanding is that Mr. Jackson conveyed to
OIG during an interview that he undertook review of the testimony to ensure that it described
accurately the reappointments process to the Agency’s Board of Scientific Counselors. These facts
should be included in the memo.
Finally, the memo notes that the Agency’s whistleblower training does not include training or material
related to intimidation or threats to witnesses providing congressional testimony. While this is
accurate, it is not complete and therefore may be misleading. The EPA currently utilizes the OSC’s
2302(c) Certification Program, the same certification relied upon by OIG. As you know, a 2302(c)
Certification Program allows federal agencies to meet the statutory obligation to inform their
workforces about the rights and remedies available to them under the Whistleblower Protection Act
(WPA), the Whistleblower Protection and Enhancement Act (WPEA), and related civil service laws. 5
U.S.C. § 2302(c). Under the 2302(c) Certification Program, OSC certifies an agency’s compliance if
the agency meets the following five requirements:
1. Placing informational posters at agency facilities;
2. Providing information to new employees about the WPA/WPEA as part of the orientation
process;
3. Providing information to current employees on an annual basis about the WPA/WPEA;
4. Training supervisors every three years on the WPA/WPEA; and
5. Training supervisors annually on how to respond to complaints involving whistleblower
protections.
EPA has previously met these requirements and has been received certification from the OSC. Further,
because the report properly notes that the whistleblower training provided by the OSC cannot be
deviated from a more appropriate finding is: “The Agency complies with the OSC’s whistleblower
training requirements.” However, the Agency would agree to support the OIG in communicating to OSC
that certain additional information should be added to future OSC- approved training.
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