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OFFICE OF
PREVENTION, PESTICIDES AND
_TOXIC SUBSTANCES

~Ms. Jane N. Saginaw
Regional Administrator
" EPA Region VI
First Interstate Bank Tower at Fountain Place -
1445 Ross Avenue, 12th Floor Suite 1200 ‘
‘Dallas, TX 75202-«2733

Dear Ms. Saginaw:

The Agency received a citizen's petition under section 21 of
the Toxic Substances Control Act (TSCA) to initiate a proceeding
for the issuance, amendment, or repeal of a rule under section 4,
6, or 8 or an order under sectlon 5(e) or 6(b)(2). The petltlon,
from a fluorescent llght ballast recycler, requested that the
Agency issue rules requ1r1ng public notice and comment prior to
issuing PCB commercial storage approvals under 40 CFR 761. 65 (d)
or PCB disposal approvals under 40 CFR 761. 60(e). The impetus
for the request was due to inconsistent procedures and
requlrements for grantlng approvals across the Regions, resultlng
in an unfair competitive advantage.

. Section 21 of TSCA requlres that within 90 days after filing
the petition, the Administrator shall either grant or deny such a
petition. Grants can be accomplished by a simple letter to the
petitioner indicating the initiation of ‘a rulemaklng and a start
action notice. However, denials must be published in ‘the Federal

Register indicating the reasons for such a denial.

Current Agency regulations, policy and guldance requires
notification of the public and inclusion of public comments,
where applicable into final permit approvals (40 CFR 124.10.
(attached) for public participation for permits issued under
various statutes, and for PCBs, the "Guidance Manual for Writers
of PCB Disposal Permits for Alternatlve ‘Technologies," October 1,
1988). Since the Agency is committed to full public :
participation, the Acting Director for the Office of Pollution
Prevention and Toxics has decided to deny this petition.

Amendlng the appropriate sections of 40 CFR 124 and 40 CFR 761 to
include public participation would use our scarce resources to
formalize existing Agency policy. Therefore, to ensure national
uniformity and avoid additional rulemaking, I am asking you to
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direct your staff to abide with Agéncy regquirements and include
public participation in all of your TSCA approvals for commercial
storage and fixed-site disposal activities.

The Office of General Counsel recommended that we obtain
written confirmation from each of the Regional offices that their
staffs will include public notice and comment prior to the
igsuance of any future PCB commercial storage or fixed-site
disposal approvals and place those written statements in the
Public Docket in gupport of our denial of the section 21 petition
request for rulemaking. I have attached arn approval statement
for your signature which you may opt to use to confirm your
Region’s commitment to follow Agency policy.

Since the section 21 response must be completed by May 18, .
1995, please provide your responae confirming your commitment to
this important facet of permitting within one week of your
receipt of this letter. If you have any questions regarding this
issue, please contact John W. Melone, Director of the Chemical
Management Division at (202) 260-1866.

~_Sincerely,

U R Gplora

Lynn R. Goldman, M.D.
Assistant Administrator

Attachments



APPROVAL STATEMENT

In keeping with current Agency policy, procedures for -the
issuance of TSCA PCB commercial storage and fixed-site disposal
approvals will include public notice and comment prior to the
granting or denying of an application for the above mentioned

approvals.

Datedi

Jane N. Saginaw, Regional Administrator
United States Environmental Protection Agency

Region VI :
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Environmental Protection' Agency

(2) The draft’pe-rmit or notice of in-

tent to deny the application or to ter-

minate the permit;
(3) The statement of basus (§ 124.7) or

- fact sheet (§124.8);

(4) All documents clted in the sta.te—

‘ment of basis or fact sheet; and

{b) Other documents contained in the
supporting file for the draft permit.

(6) For NPDES new source draft per-
mits only, any environmental assess-
ment, environmental impact statement

(EIS), finding of no significant impact,

or environmental information docu-
ment .and any supplement to an EIS
that may have been prepared. NPDES
permits other than permits to new
sources as well as all RCRA, UIC and
PSD permits are not subject. to the en-

vironmental impact statement provi-

sions of section 102(2XC) of the Na-
tional Enwronmenta.l Pol1cy Act, 42

U.S5.C. 4321,
{¢) Material rea.dily a.va.lla.ble at the

issuing Regional Office or published -
material that is generally available, -

and that is included in the administra-

- tive record under paragraphs (b) and (c)
- of this section, need not he’ physma.lly :

inéluded with the rest. of the record as
long as it is specifically referred to in
the sta,tement of basm or the fact
sheet. .

{d): This section a.pphes to all draft
permits when public notice was given

. after the effective da.te of these regula.—

tions.

§ 124.10 Pubhc notice of permlt actions

‘and public comment period.

(a) Scope (1) The Director shall give
public notice that the followmg actions
have occurred:

(1) A permit a.ppllca.tmn has been ten—

ta.tlvely denied under §124.6(b);

- (ii) (Applicable to Staie programs, see

" §§123.25 (NPDES), 145.11 (UIC), 233.26

(404), and 271.14 (RCRA)). A draft permit
has been prepared under § 124.6(d);

(iii) (Applicable to State programs, see
$§§123.25 (NPDES), 145.11 (UIC), 233.26
(404) and 271.i4 (RCRA)). A hearing has
been scheduled under §124.12, subpart E
or subpart F;

(iv) An appeal has been granted under
§124.19(c);

(V) (Applicable to State programs, see

§233.26 (404)). A State section 404 appli-
cation has been received in cases when

- grams,

§l124.10

no draff permit Wlll he prepa.red (see .
§233.39);-or

{vi) An NPDES new source deter- '3 :

mination has been made under §122.29.

(2) No public natice is required when
a request for permit modification, rev-
ocation and reissuance, or termination
is denied under §124.5(b). Written no- .
tice of that denial shall be given to the -
requester and-to the permittee.

(3) Public notices may describe more
than one permit or permit actions.

{b) Timing ({(applicable to State pro-
see §$§123.25 (NPDES), 145.11
(UIC), 233.26 (404, and 271.14 (RCRA)). (1)
Public notice of the preparation of a
draft permit (including a notice of in-
tent to deny a permit application) re-
quired under paragraph (a) of this sec-.
tion shall allow at ‘least 30 days for
public comment., For- RCRA permits

only, public notice shall allow at least - -
45 days for public comment. For EPA-

issued permits, if the Regional Admin-
istrator determines under 4¢ C¥R part
§, subpart F that an Environmental -

“Impact Statement (EIS) shall be" pre-

pared for an NPDES new source, pubhc
notice of the draft permit shall not be
given until after a draft EIS is issued.

(2) Public notice of a public hearing .-
shall be given at least 30 days before .
the hearing. (Public notice of the hea.r—.
ing may be given at the same time as
public notice of the draft permit and .
the two notices may be combined.). '

(c) Methods (applicable to State pro-

~grams, see- §§123.25 (NPDES), 145.11.
(UIC), 233.26 (404), and 271.14 . {RCRA)), --.

Public notice of activities described in -
paragraph (a)1) of this section shall be'
given by the following methods:

(1) By mailing a copy of a notice to .
the following persons (any person oth-
erwise entitled to receive notice under

- this paragraph may waive his or her

rights to receive notice for any classes
and categories of permits); '
(i) The applicant (except for NPDES ‘
and 404 general. pernuts when. there is.
no applicant); - - - o
(ii) Any other agency whlch the D1—
rector knows has issued or is required
to issue a RCRA, UIC, PSD (or other
permit under the Clean Air Act),
NPDES, 404, sludge management per-
mit, or ocean dumping permit under
the Marine Research Protection and -
Sanctuaries Act for the same facility
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§124.10

or activity (including EPA when the
draft permit is prepared by the State);

(iii) Federal and State agencies with
jurisdiction over fish, shellfish, and
wildlife resources and over coastal zone

management plans, the Advisory Coun- .

c¢il on Historic Preservation, State -His-
toric. Preservation Officers, including
any affected States (Indian. Tribes).

(For purposes of this paragraph, and in -
the context of the Underground Injec-
tion Control Program only, the term -
State includes Ind.lan Pribes treat;esi As

States.)

A{iv) For NPDES a,nd 404 permats cnly,
any State agency responsible for plan
development under
208(h)2), 208(bX)(4) or 303{e) and the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service and. the National
Marine Fisheries Service;

(v) For NPDES permits only, any

user identified in the permit applica- -
tion of a privately owned treatment_

works

i) For 404 permits only, a,ny reascnn- .
ably ascertainable owner of  property

adjacent to the regulated . facmt;y or
-altivity and. the Regional Dmector of

the Federal Aviation Administration if .

the discharge involves the construction

of structures which may affect aircraft

operations or for purposes assecla.ted.
with seaplane operations; : -
(vii) For PSD permits only, affect;ed

State and local air pollution control -
agencies, the chief executives of the.

~ city and county where the major sta-

tionary source or major modification
would be located, any compre}mnsive
regional land ‘tise planning agéncy and
any State, Federal Land Manager, or
Indian Governing Body whose lands

 may be affected by emissions from the

regulated activity;

(vii{) For Class I injection well UIC

permits . only, state and local oil and
gas regulatory agencies and state agen-
cies regulating mineral explomt:i’on
and recovery;

(ix) Persons on a ma.ahng 1151; devel-
oped hy:

(AY Including those who request in
writing to be on the list;

(B)-Soliciting persons for “area lists”

from participants in past permit pro--

ceedings in that area; and
{C) Notifying the public of the oppor-
t;umty to be put on the mailing list

CWA  section

cgramns,

40 CFR Ch. | (7-1-94 Ediition)

" through periodic publication -in the

public press and in such publications as
Regional and Stabte funded newsletters,

" environmental bulletins, or State law
. journals. {(The Director may update the

mailing list from time to time by re-

. questing written indication of contin- -

ued interest from those listed. The Di-
rector may delete from the list the
name of any person who fails to re-
spond to such a request.)

(x)(A) To any unit. of local govern-

- ment having jurisdiction over the area
-where the facility is proposed to be lo- |

cated; dnd (B) to each Sitate agency
having any authority under State law
with respect to the construcmon cr op-
eration of such facility. - e
{2)(1) For major permits, N?DES and
404 general perimits, and permits that
include sewage sludge land application

" plans under 40 CFR 501.15(a)(2)(ix), pub-

lication of & notice in a daily-or weekly
newspaper within the area affected by

-the facility or activity; and for EPA-is-

sued NPDES genera§ p&rmits in the

" FEDERAL REGIS’Z‘ER,

Nm The Director is encouraged to ‘pro-
vide as much” notice ‘as "possible of the
NPDES or Section 404 drafi general permit .
to the facilities or activities to be aovered by_

* the general permit.

(iiY For all RCRA pemuts puhhca!

" tion of a notice in a- daily or weekly

major local newspaper of geéneral cir-
culation a,nd bhroadcast over iaca.i ra.dio

- stations.

(3) When the program is being aamin- h

istered by an approved St;ate, in'a man- .

ner constituting legal notice to the .
public under State law; gnd .

(4} Any other method reasonably ca.l»--‘
culated to give actual notice of the ac-

~tion in question to the persons poten- =
- tially affected by it, §ncludmg press re-

leases or any. other forum or medmm
to elicit public participation. S
(d) Contents (applicable {o State pro-.
see $§123.25 (NPDES),: 14511
(UIC), 233.28 (404), and 271.14 (RCRA))}—
(1) All public notices. All public notices
issued under this part shall contain the

following minimum information:

{i} Name and address-of the office
processing the permit action for which-
notice is being given; ‘

{ii) Name and address of zhg permit-
tee or permit applicant and, if 4dif-
ferent, of the facility or activity regu-
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Environmental Protection Agency .-

lated by the permit, except in the case
of NPDES and 404 draft general permits
under §§122.28 and 233.37;

(iii) A brief description of the bu51-
ness conducted at the facility or activ-

ity described in the permit application

or the draft permit, for NPDES or 404
general permits when there is no appli-
cation.

-(iv) Name, address and telephone
number of a person from whom inter- -

ested persons may obtain further infor-
mation, including copies of the draft
permit or draft. general permit, as the
case may be, statement of basis or fact
sheet, and the application; and

(v) ‘A brief description of the com-
ment procedures required by §§124.11
and 124.12 and the time and place of
any hearing that will be held, including
a statement of procedures to request a
hearing (unless a ‘hearing has already
been scheduled) and other procedures
by which the public may participate in

- the final permit decision.

“(vi) For EPA-issued permits, the 10—

cation of the administrative record.re-—.

quired by §124.9, the times at which the
record will be open for pﬁbllc inspec-

" tion, and a statement that all data sub-

mitted by the applicant is available as
part of the administrative record.

(vii) For NPDES permits only (in-
cluding those for ‘‘sludge-only facili-
ties™), a general description of the lo-
cation of each existing.or proposed dis-
charge point and the name of the re-
ceiving water and the sludge use and
disposal \practice(s) and the location of
each_sludge treatment works treating

domestic ‘sewage. and.use or disposal -

sites known at the time of permit ap-

plication. For draft general permits,

this requirement will be satisfied by a

map or. description of the permit area.

For draft genera.l‘ permits, this require-

. ment will be satisfied. by a map or de-
"~ scription of the permit area. For EPA-

issued NPDES permits only, if the dis-

- charge is from a new source, a state-

ment as to whether an environmental

- impact statement W111 be or ha.s been

prepared.
(viii) For 404 perm1ts only,
(A). The purpose of the proposed ac-

tivity (including, in the case of fill ma- ‘

terial, activities intended to be con-

- ducted on the fill), a description of the

type, composition, and quantity of ma-

tiom:

ing;

-§124.10

terials to be discharged and mearis of

conveyance; and any proposed condi-

tions and limitations on the discharge;

(B). The name and water quality
standards classification, if applicable,
of the receiving waters into which the
discharge is proposed, and a general de-
scription of the site of each proposed
discharge and the portions of the site
and the discharges which are within
State regulated waters; :

(C) A description of the anticipated
environmental effects of activities con-
ducted under the permit;-

(D) References to applicable sta.tu—
tory or regulatory authority; and

(E) Any other available information
which may assist the public in eva_.lua.t—
ing the likely impact of the proposed
activity upon the 1ntegr1ty of the re-
ceiving water. .

(ix) Any additional information con-

‘sidered necessary or proper,

(2) Public notices for hearings. In addi-
tion to the general public notice de-
scribed in paragraph (d)(1) of this sec--
tion, the public notice of a hearing
under §124.12, subpart E, or subpart F
shall contain the followmg informa-

M Reference to the date of prevmus :
public notices relating to the permit;
(11) Date, tlme and place of the hea.r~

({dii) A brlef descrlptlon of the na.ture
and purpose of the hearing, including
the . a.pphca.ble rules and procedures :
and

(iv)- For 404 permlts only, a. summary
of major issues raised to date durmg_
the public comment period.

(e). (Applicable to State progmms see

' $6123.25 (NPDES), 145.11 (UIC), 233.26

(404), and 271.14 (RCRA)). In addition to.
the general publi¢ notice described in

- paragraph (d)1) of this section, all per-.

sons identified in paragraphs eX1) 1),
(ii), (iii),-and (iv) of this section shall
be mailed a copy of the fact sheet or

- statement of basis (for EPA-issued per-

mits), the permit application (if any)
and the draft permit (if any). '

_[48 FR 14264, Apr. 1, 1983; 48 FR 30115, June 30,

1983, as amended at:53 FR 28147, July 26, 1988;
53 FR 37410, Sept. 26, 1988; 54 FR 258, Jan. 4,
1889; 54 FR 18786, May 2, 1989]
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