
ATTORNEYS GENERAL OF THE STATES OF NEW JERSEY, CONNECTICUT, 
DELAWARE, AND NEW YORK, AND OF THE COMMONWEALTH OF 

MASSACHUSETTS; AND CORPORATION COUNSEL OF THE CITY OF NEW YORK 

By Certified Mail, RRR 
7005 1820 0003 1456 7357 

Hon. Andrew R. Wheeler 
Adminjstrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N. W. 
Washington, DC 20460 

December 20, 2019 

RE: Clean Air Act Notice of Intent to Sue for Failure to Perform 
Nondiscretionary Duty to Promulgate Federal Implementation Plans for the 
Good Neighbor Provision Requirements for the 2008 Ozone NAAQS. 

Dear Administrator Wheeler: 

The States of New Jersey, Connecticut, Delaware, and New York, the Commonwealth of 
Massachusetts, and th_e �ity bf New York (collectively, th� Noticing States) request that the 
Environmental Protection' Agency (EPA} take immediate step:; to rewedy its failure to carry out 

I I , 

its nond1screttpnary duty under the Clec!n Air Act (the Act). Specific:illy, EPA must promulgate 
federal implementation pi ans (Ff Ps) to fully address �he interstate trai�sport of pollution from 
squrces in upwind states, including Illinois, Indiana, Michigan, Ohio, Pennsylvania, Virginia, 
and West.Virginia (Upwind' States), that contribute 'signific1::11�ly to nonattainment in, o, interfere 
with maintenance by, the Noticing States of the 2008 ozone National Ambient Air Quality 
Standards (NAAQS). 

On October 1, 2019, the United States Court of Appeals for the D.C. Circuit vacated 
EPA's Cross-State Air Pollution Rule (CSAPR) Close-Out Rule because the Close-Out Rule did 
not fully remedy interstate transport in time for downwind states' 2021 deadline to attain the 
2008 ozone NAAQS. New York v. EPA, 781 F. App'x 4 (D.C. Cir. 2019). The D.C. Circuit 
issued its mandate on November 5, 2019, yet EPA has not committed to any plan to promulgate 
replacement FIPs in time for the upcoming 2020 ozone season, the last season that counts 
towards the 2021 deadline. Time is of the essence: the 2020 ozone season begins in May, less 
than six months from now. EPA's failure to take immediate action will caus':' s1lbstantial and 
c0ntinuing harm to the Not:cing State!:. anci the health cf our rnsidenis. · 

The Noticing States request thal EPA pro.nptiy disdosc its plans to promulg�t� a 
complete Flt> to replace the vacated CSAPR Close-Out Rule. New York and Connecticut 
already provided notice to EPA in O:-tober and Nove\nber 20-17 of their intent to sue o�er EPA 's 
vioiation of its duty to pro'mulgate Fi:Ps that fuliy address interstatie transport for the 2008 ozone 
















