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MEMORANDUM

SUBJECT OW's Consultation of NPDES Permits for
Solid Waste Discharge

FROM Lawrence J. Jensen, Assistant Administrator
Office of Water

TO Regional Administrators

As you know the recent Memorandum of Agreement (MOA)
between the Department of the Army and the U. S. Environmental
Protection Agency (EPA) (51 FP 8871, March 14, 1986) helps to
clarify permitting and enforcement responsibilities for solid

and semi-solid wastes under sections 402 and 404 of the Clean
Water Act.

| have attached a copy of the MOA for your information.
Recently, it has come to my attention that nationally there are
several NPDES applications for discharge of solid wastes
under the MOA. Because of the precedential nature of the
decisions, | request that my office serve in a consultation
capacity for all NPDES permit decisions covered by the MOA.

In accordance with the MOA, wastes of a homogenous nature
normally associated with a single industry and discharged from
a fixed conveyance, or if trucked from a single site such as fly
ash, are subject to the provisions oft the section 402 NPDES
program. Under the MOA, EPA's primary concern is its ability
and the authorized State's ability to apply section 402 to the
discharge of solid and semi-solid wastes to waters of the U.S.

(including wetlands), in a way the adequately protects the
environment.

It is interesting to note that the current NPDES permit
applications under review all involve wetlands. An informal
survey of 37 States revealed significant differences in the
way liquid or solid waste dischargfes to wetlands are regulated
under State law. Coverage of wetlands under State water quality
standards ranged from good to nonexistent, and none of the

surveyed States had numerical criteria expressly for wetlands.
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DEPARTMENT OF DEFENSE
Department of the Army

ENVIRONMENTAL PROTECTION
AGENCY

Water Poliution Control; Memorandum
of Agreement on Sulld Waste

February 28, 1088.

AGENCY: Department of the Army, DoD
and Environmental Protection Agency.
AcTionz Notice of agreement.

SUMMARY: The Department of the Army
end the Environmental Protection
Agency (EPA) have entered into an
agreement to promote effective control
under the Clean Water Act (CWA) of
discharges of solid and semi-solid waste
materials discharged into the waters of
the United States for the purpose of
disposal of waste.

OATE: The Memorandum of Agreement
{MOA) was executed on January 23,
1986, and shall take effect on April 23,
1986. Written comments received on or
before June 23, 19886, will be conaidered
in any future revision undertaken o the
Agreement. Wrilten comments received
after june 23, 1988, will be considered if
the timing of any future revision allows
for such consideration.

AppRess: Office of the Assistent

Secretary of the Army (Civil Works),

U.S. Department of the Army, Room

2ES70, Washington, DC, 20310-0103; or

Office of Federal Activities {A~104), U.S.

Environmental Protection Agency, 401 M

Street SW., Washington, DC, 20460.

FOR FURTHER INFORMATION CONTACT:

Morgan Rees, Assistant for Regulatory
Alfairs, Office of the Assistant
Secretary of the Army (Civil Works),
Department of the Army, Pentagon,
Room 2E589, Washington, DC, 20310,
(202) 8985-1370.

John Meagher, Director, Aquatic
Resource Division, Office of Federal
Activities (A-104), Environmental
Protection Agency, Washington, DC,
20460, (202) 382-5043.

SUPPLEMENTARY INFORMATION: Under

section 404 of the CWA, the Army Corps

of Engineers (and States approved by

EPA) issue permits for discharges of

dredged and fill material into waters of

the United States which vomply with the

Act and applicable regulations. Under

section 4C2 of the CWA (the National

Pollutant Discharge Elimination Systsm

or NPDES Program). EPA (and States

approved by EPA) issue permits for
discharges of all other pollutants into
walers of the Uniled States. which
comply with the Act and applicable
regulations.

The MOA was enlered into to resolve
a difference (since 1980) between Army
and EPA over the appropriate CWA
program for regulating certain

of solid wastes inio waters of
the United States. The Army Corps of
Engineers' definition of “fill material"
provides that only those materials
discharged for the primary purpose of
replacing an aquatic area or of changing
the bottom elevation of a waterbody are
regulated under the Corps section 404
permit program. These discharges
include discharges of pollutants
intended to fill a regulated wetland to
create fast jand for development. The
Corps definition excludes pollutants
discharged with the primary purpose to
dispose of waste which, un:er the Corps
delinition, would be rogulated wnder
section 402. Under EPA's definition of
“fill material,”" all such solid waste
discharges would be regulated under
seclion 404, regardless of the primary
purpose of the discharger. This
difference has complicated the
regulatory program for solid wastes
discharged into waters of the United
States.

A February 1684 Settlement
Agreement in NWF v. Marsh, a case
brought by 18 environmental groups
against Army and EPA on a number of
section 404 matters required resolution
of the definition of fill issue by
September 1984. Army and EPA have
heen working toward a resolution since
settlement. In Section 404 oversight
hearings conducted by the Senate
Environment and Public Works
Committee in 1985, EPA and Army
agreed to make every effart o resolve
the matter by the end of 1985.

The agreement published today
provides an interim arrangement
between the agencies for controlling
discharges. In the longer term, EPA and
Army agree that consideration given to
the control of discharges of solid waate
both in watera of the United States and
upland should take into account the
results of studies being implemented
under the 1984 Hazardous and Solid
Waste Amendments (HSWA) to the
Resource Conservation and Recovery
Act (RCRA), signed into law on
November 8, 1984,

The amendments to RCRA require
EPA, by Novumber 8, 1987, to submit a
report lo Congress determining whether
the RCRA Subtitle D Criteria (40 CFR
Part 257) are adequate 1o protect human
health and the environment from
groundwater contamination, and
recommending whether additional
authorities are needed to enforce the
Criteria. In addition. EPA must revise
the Criteria by March 31, 1988, for solid
waste disposal facilities that may

receive hazardous household waste or
small quar._.ity generator hazardous
wasle. At & minimum, these revisions
should require not only groundwater
monitoring as necessary to detect
contamination, but should also establish
criteria for the acceptable location of
new or exisling facilities, and provide
for correclive action. as appropriate.

The main focus of the interim
arrangemenl is to ensure an effective
enforcement program under section 309
of the CWA for controlling discharges of
solid and semi-solid wastes into waters
of the Uniled Stales for the purpose of
disposal of wasle. When warranted,
EPA will normally initiate section 309
action lo control such discharges. If it
becomes necessary to determine
whether section 402 or 404 applies to an
ongeing or proposed discharge. the
determination will be based upon
criteria in the agreement, which provide,
inter alia, for certain homogeneous
wastes to be regulated under the section
402 (NPDES) Program and certain
heterogeneous wastes to be regulated
under the section 404 Program.

To promote regulatory consistency for
those seeking to apply for autharization
to discharge these wastes inta waters of
the Unite4 States, the agreement
encourageu the use of the criteria in the
MOA by prospective dischargers. It also
provides a procedure for the agencies’
consideration of any permit applicalions
received, and calls upon the agencies to
advise prospective discuargers
regarding the probable unsuitabilily of
certain kinds of wastes for discharge
into waters of the United States.

This agreement does not affect the
regulatory requirements for materials
dischlarged into waters of the United
States for the primary purpese of
replacing an aquatic area or of changing
the botlom elevation of a water body.
Discharges listed in the Corps definition
of “discharge of fill material.” 33 CFR
323.2(1) remain subject to secticn 404
even if they occur in association with
discharges of wastes meeting the criteria
in the agreement for section 402
discharges.

Unless extended by mutua’
agreement, the agreement will expire at
such time as EPA has accomplished
epecified steps in its implementation of
RCRA, at which time the results of the
study of the adequacy of the existing
Subtitle D criteria and proposed
revisions to the Subtitle D criteris for
solid waste disposal [acilities, including
those that may receive hazardous
household wastes and small quantity
generator waste, will be known. In
addition, data resulting from actions
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under the interim agreement can be
considered at that time.

The Department of Army and EPA
will ensure that decisions made
pursuant to this agreement meet the
requirements of the CWA and are
consistent with the Act’s objective to
restore and maintain the chemical,
physical, and biological integrity of the
Nation's waters. EPA and Army will
also take steps to ensure that discharges
of solid and semi-yolid wastes into
waters of the United States are
evaluated consistently under the section
402 and 404 programs, and that this
agreement will be implemented in a
manner that imposes no unnecessary
burden on the regulated sector.

Tax\
January 17, 1988.

Memorandum of Agresment Betwoen the
Assistant Administrators for Exterral Affairs
and Water, U.S. Environmentsl Protection
Agency, and the Assistant Secretary of the
Army for Clvil Works Concerning Regulation
of Discharge of Solid Waste Under the Clean
Water Act

A. Basis of Agreement

1. Whereas the Clean Water Act has as its
principal objective the requirement “'to
restore and maintain the chemical. physical.
and biological integrity of the Nation's
waters: and,

2. Whereas section 301 of the Clean Water
Act prohibits the discaarge of sny pollutant
into waters of the United States except in
compliance with sections 301, 302, 308, 307,
318, 402, and 404 of the Act; and

3. Whereas EPA, and States approved by
EPA, have been vested with authority to
permit discharges of pollutants, other than
dredged or fill material, into waters of the
United States pursuant to section 402 of the
Clean Water Act that satisfy the
requirements of the Act and regulations
developed to administer this program
promulgated in 40 CFR 122-125; and

4. Whereas the Army, and States approved
by EPA. have been vested with authority to
permit discharges of dredged or fill materiai
into waters of the United States that satisfy
the requirements of the Act and 1egulations
developed to administe: this program
promuigated in 33 CFR Part 320 of seq. and 40
CFR Part 230 ef seq.; and

5. Whereas the definitions of the term “fil]
material” cuntained in the aforemnentioned
regulalions have created uncertainty as to
whether section 402 of the Act or section 404
is intanded to regulate discharges of solid
waste malerials into waters of the United
Sl%len 1or tho puspose of disposal of waste:
an

8. Whereas the Resource Conservation and
Recovery Act Amnendments of 1984 (RCRA)
require that certain steps be taken to improve
the control of svlid waste; and

7. Whereas interitn control of such
discharges is necessary to ensure sound
management of the Nation's waters and to
avoid complications in enforcement actions
token against persons discharging pollutasls

into waters of the United States without a

permit;

8. The undersigned agencies do hereby
agrse to use their respective abilities
cooperatively in an interim program to
control tha discharges of solid wasle material
into waters of the Unlted States.

B. Procedures

1. When either agency is aware of a
proposed or an unpermitted discharge of
solid waste into waters of the United States,
the agency will no‘ify the discharger of the
prohibition ageine* such discharges as
provided in section 30t of the Clean Water
Act. Such notice is not a prerequisite for an
enforcement action by either agency.

2. Normally, if an activity in B.1 above
warrants action, EPA will issue an
dudministrative order or file a complaint under
section 309 to control the discharge.

3. In issuing a notice of violation or
adminiatrative order or in filing a complaint.
it is not necessary in order to demonstrate a
violation of section 301(a) of the Clean Water
Act to identify which permit a permitiess
discharge should have had. However, after
an enforcement action has commenced. a
question may be raised by the court,
discharger. or other party as to whether a
particular discharge having the effect of
replacing an aquatic area with dry land or of
changing the hottom elevation of a water
body meets the primary purpose test for “fill
material” {n the Corps definition (33 CFR
323.2(k)). For example, such question may be
raised in connection with a defense, or it may
be reievant to the relief to be granted or the
terms of a settlement.

4. To avoid any impediment to prompt
resolution of the eniorcement action, if such a
question arises, a discharge will normally be
considered to meet the definition of “fill
material” in 33 CFR 323.2(k) for each apecific
case by consideration of the following
factors:

8. The discharge has as its primary purpose
or has as one principle purpoce of muiti-
purposes to replace a poriion of the waters of
the United States with dry land or to raise the
bottom clevation.

b. The discharge results from activities
such as road construction or other activities
where the material to be discharged is
generally identified with construction-type
activities.

c. A principal effect of the discharge is
physical loss or physical modification of
waters of the United States, including
smothering of aquatic life or habitat.

d. The discharge is heterogeneous in nature
and of the type normally associated with
sanitary landfill discharges.

5. On the other band. in the situation in
paragraph B.3., a pollutan! (other than
dredged material) will normaliy be
considered by EPA and the Corps to be
subiject to section 402 {f it is a discharge in
liquid, semi-liquid, or suspended form or if it
is a discharge of solid material of a
homogeneous nature normally associated
wilh single industry wasies. and icom a fixed
conveyance, or I trucked, from a singlc site
and sel of known processes. These materials
include placer mininz wastes. phosphate
mining wastes, tilanium mining waates. sand

and gravel wastes. fly ash. and drilling muds.
As appropriate, EPA and the Corps will
identify additional such materials.

8. While this document addresses
enforcement cases, prospective discharzers
who apply for a permit will be encouragec to
use the above criteria for purposes of project
planning. If 4 proapective Jischarger applies
for a scction 404 permit based o.: the
considerations in paragraph B.4.. or for a
Section 402 permit based on the
considerations in paragraph B.5., the
application will normaily be accepted for
processing. If a grospective discharger
applies for a 404 permit [or discharge o1
materials that might be hazardous. he shall
be acvised that dischargers of wastes to
waters of the United States that are
hazardous under RCRA are unltkely to
comply with the section 404({b)(1) Guidelines.
To facilitate processing of applications (or
permits under sections 402 or 404 {rr
discharges covered by this agreement, an
application for such J;scharge shall not be
accepted for processing until the applicant
has provided a determination signed by the
State or appropriate interstate agency that
the proposed discharge will comply with
applicable provisious of State law including
applicable water quality standarda. or
evidence of waiver by the State or interstale
agency. As mandaled under the Clean Water
Act, neither a 402 nor- a 404 permit will be
issued for a discharge of toxic pollutant, in
toxic amounts. Prospective apylicants for
section 402 permits shall be advised that the
proposed discharge will be evaluated for
compliance with the Act. in particular with
sectiona 101(a). 301. 303, 304. 307, 402, and 405
of the Act,

C. Determination of Permit

1. In enforcement cases, where a quesiion
aris=s under paragraph B.3 as to which permi:
would be required for a permitiess discharge.
the enforcing agency will determine whether
the criteria in paragraph B.¢ or B.5, if either.
have been satisfied, with concurrence from
the other agency. If the enforcing agency
concludes thai neither set of the criteria has
been met aud additional analysis ‘s required
to determine wkich Section applies, or if the
necesgary concurrence is not forthcoming
proraptly. the Division Engineer and the
Regional Administrator (or designees) wii!
consult and determine which permit program
is applicable.

2 In non-enforcement situations. the
agen-<y receiving an application shall
determine whether it meets the criteria in
paragraphs 4 or 5, as the case may be. If the
agency determines that the criteria applicable
to Its permit program have niot been met, it
will ask the other agency to determine
whether the criteria for the latter's permit
program have been met.

If neither agency determines the| the
criteria for its permit program have been met.
the Division Ergineer and the RA [or their
designees) shall consult and determine which
agency shall proce: s the application in
question.

D. Publicativn in the “Federal Register”

Since thia Memorandum ol Agreemeni
clarifies the definition of fill rnalerial wilh
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respect to discharges of solid :vaste into
waters of the United States, the parties in this
agreement shall jointly publish it in the
Foderal er within 45 days arter it has
been signe

E. Effrctive Dates

1. This agreement shall take effect 9u days
after the date of the last signature below and
will continue in effect unti) modified or
revoked by agreement of both parties, or
revoked by either party alone upon six
months written natice.

2. This agreement automatically expires at
such time ss EPA has submitited its Report to
Congress on the Results ot Study of the
Adequacy of the Existing Subtitle D Criteria
and has published a Notice of Proposed
Revisions to the Subtitle D Criteria in the
Feders! [egister, unless the agencies
mutually agree that extension of this
ugreement {s needed.

Dated: January 22, 1988.

Jennifer |. Manson,
Assistant Administrator for External Affeirs,
U.S. Eaviconmental Protection Agency.

Dated: january 23, 1888.
Larry Jensen,
Assistant Administrator for Water, U.S.
Envirenmental Protection Agei'cy.
Dated: January 17, 1888.
Robert K. Dawson,

Assistant Secretary of the Army {Civil
Works).

Dated: March 11, 1984,
fer.aifer |. Manson,
Assistant Administrator for External Affairs,
U.S. Environmental Protection Agency.
Lawrences [. [ensen,
Assistant Administrator for Water, U.S.
Environmentol Protection Agency.
Robent K. Dawson,
Assistant Secretary of the Army for Civil
Works, Department of the Army.
|FR Doc. 86-5611 Filed 3-13-88; 8:45 am]
BILLING CODE 3710-08-M

Intent To Prepare g Dratt
Supplemental Environmenta! impact
Slatement (SEIS) for the East-bank
Barrier Levee Feature of the New
Orieans to Venice, Louislana,
Hurricans Protection Project

AGENCY: New Orleans District, Army
Corps of Eagineers, DOD.

AcTiOn: Notice of intent to prepare a
draft SEIS.

SUMMARY:

1. Proposad Action

in 1962, Pub. L. 874, 87th Congress,
authorized the project “"Mississippi
River Delta at and below New Orleans
to Venice, Louisiana.” The project
would prevent tidal damages alcng the
Mississippi River in lower Playuemines

rish, Louisiana, by increasing the

height of the existing back levees,
altering the existing drainage facilities,
and modifying the main river levee as
necessary. Construction of @ back levee
an the east bank from Phoenix to
Bohemia, Louisiana, began in 1968, and
construction of a back [2vee on the west
bank from Tropical Bend to Venice,
Louisiana, began in 1968. Construction
of the remaining back levee on the west
bank from City Price to Tropical Bend
has not begun. The East-bank Barrier
Levee feature would protect the west
bank between City Price and Venice
from storms to the east.

2. Alternatives

a. East-bank Plan. This allernative
consists of a barrier levee along the east
bank af the Mississippi River from
opposite City Price near Bohemia,
Louisiana. to an area vpposite Venice,
Louisiana. In addition, this alternative
includes an enlarged Miscissippi River
and Tributeries {MR&T] levee on the
west banik of the Mississippi River fiom
Fort Jackson to Vanice, Louisiana.

b. West-bank Plan. This alternative
invulves an enlargement of the existing
MRA&T levee to hurricane grade from
City Price, Louisiand, *o Veni-e,
Lov‘siana. In reaches where atability
con....1ons do not permit an enlarged
levee, a levee setback or floodwali is
proposed.

c. No Action Plan. The no action
alternative would result in no additional
hurricane protection, and is the basia of
comparison for the action alternative
plans evaluated.

3. Scoping Procesu

a. A public meeting was hela on
March 13, 1956 in New Orleans.
Louisiana, to discuss the views of the
local interests concerning hurricane
flooding and protection. Jn November
30. 1684 and fanuary 10, 1985, puulic
meetings were conducted by the
Plaquemines Parish Commission Council
to receive public input on the project,
particularly the levee segment from City
Price to Tropical Bend on the west bank
of the Mississinpi River. The public
involvement program will include
scoping meetings to obtain the public's
input as to alternatives under
conaideration and significant resources
to be evaluaied in the SEIS. The
participation of affected Federal, state,
and local agencies, and other interested
private orgunizations and parties will be
invited.

b. Significant issnes to be analyzed in
the SEIS include impacts of the
proposcd thanges on biological. cultural,
histcrical, sociai. economic, water
quality, and human resources, and
project custs.

c. The U.S. Fish and Wildlife Service
will provide Planning Aid information
and a Coordination Act Report for the
draft SEIS.

d. The draft SEIS will be coordinated
with all required Federal, state, and_
logal agencies, environmental groups.
landowner groups, and interested
individuals. All review comments
r1eceived will be considered and
responses will be made.

4. Public Measting(s)

An intra-agency sccping meeting of
concerned Federai and state naiural
resource agencies was coadur'ed on
January 29, 19886, and an additinnai
meeting with these agencies wiil [ollow
as the project planning progresses. A
rublic scoping meeling is tentatively
scherunled on March 18, 16384 0 obtain
the public's input.

5. Availability

The draft SFIS is scheduled to Le
available to the public in Muy 1987,
ADDRESS: Questions concerning the
prooosed actiou and draft SEIS may ne
directed to Mr. E. Scot: Clark, U.S. Army
Corps of Engineers, Environmental
Quality Section ([ MNPD-RE/|, P.O. Box
€0267. New Orleans. Lovisiana 70160-
0287, telephune {504) 862-2321.

Dated: h.arch 5, 1988.

Cugene S. #itherspoon,

Colonel, Corps of Enginecrs, District
Engineer.

{FR Doc. 86- 5502 Filed 3-13-88; 845 a:!
BILLING CODE 571084t

DEPARTMENT OF DEFENSE
Army Sclence Board; Closed Meeting

In accerilance with section 107a(2) of
the Federal Advisory Committee Act
{Puh. L. 92-483), announcement is n_cde
of the foliowing Committee Mzeting:

Name of the Comm:it’2e: Army
Science Board (ASB)

Diates of Meeting: Thursday & F::day.
34 April 1988

Times of Mzeiing: 0807-170)
{Thursday), 0800-1530 (Friduy)

Places: Pentagon, Room 2E7158.
Washington. DC 20310

Agenda: The Army Scicnce Roard Ad
Hoc Subgroup on Ballistic Miss:ic
Defense will meet for bnefings or
deplovment aptions, lasers and
instrumenlafan ceview:s. This e
will be closed to the public in
azcordance with secticn J82bfc)of Tiile
5. U.S.C., specifically subparagra;n (1)
theraof, and Titl: 3. U.S.C.. Appeniiix 1.
subsection 10(d). The classified ard
nonclassified matters to be discussed

)





