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(EN-335)

SUBJECT: Guidance to States on Assessing Existing Abilities

to Implement a State Pretreatment Program and Preparing
October 10, 1978, Submission to EPA

The general pretreatment regulation (40 CFR Part 403) governing
the control of industrial wastes introduced into Publicly Owned Treat-
ment Works was promulgated by EPA on June 26, 1978. One of the keystones
of the industrial waste control program set forth in this regulation
iIs the State pretreatment program. The regulation requires that an
NPDES State submit to EPA by October 10, 1978, an evaluation of its

existing abilities to implement a State pretreatment program. The
attached guidance is indeed to provide assistance to States in
developing this October 10 submission.

Background

Section 403.10 of the pretreatment regulation elaborates on the State
pretreatment program responsibilities required by section 54(c)(2)
of the Clean Water Act of 1977. In general, NPDES States are required
to develop authorities, procedures and resources to oversee the operation
of local pretreatment programs which will be the primary mechanism
for applying and enforcing Federal pretreatment standards for industrial
users. In addition, States will be required to apply enforce
pretreatment standards directly against industrial users where a local
program has not been developed.

The regulation allows States from 6 to 18 months in which to modify the
existing NPDES program, if necessary, to develop authorities, procedures and
resources to implement the State responsibilities explained in the regulation.
Where a State's existing authorities can be used to implement certain pretreat-
ment requirements, the State must begin to exercise these authorities. In
order to determine which pretreatment responsibilities a State is presently
capable of carrying out, section 403.10(b) of the regulation requires that
the State submit to EPA by October 10, 1978, a statement identifying those
authorities, procedures and resources which presently can be devoted to
implementing the State pretreatment program; and those authorities, procedures
and resources which the State will acquire, through a modification of the
State NPDES program, in order to implement fully the State requirements
embodied in the pretreatment regulation.



State Submission

The October 10 submission, although general in nature, serves two
purposes. First, it will assist the State and EPA in identifying
those pretreatment activities which the State should begin to implement.
Second, the information in this submission provides EPA and the State
with early notice of changes which must be made in the State NPDES
program in order to develop an approvable program by the regulatory

deadline of March 27, 1979 (or March 27, 1980, if legislative changes
are required).

The enclosed documents are intended to provide guidance on developing
the assessmant of existing State capabilities due to EPA by October 10.

o Documant A suggests a format for use by the State Attorney
G2neral (or independent counsel of the State water pollution
control agency, where appropriate) in certifying to the State's

existing authority to implement the State pretreatment requirements
outlined in the regulation.

o Document B elaborates on the authorities set forth in Document A
and should be helpful in developing a State Attorney General's
Pretreatment Statement similar to the one proposed in Document
A. Attached to Document B is the model Attorney General's
Statement which may have been used by States in developing their
application for NPDES program approval. It should provide an
jndication to States of those authorities which have already
been certified to in the application for NPDES program approval.

o Document C provides guidance on assessing existing State procedures
and resources in light of regulatory requirements.

These guidance documents suggest the format, scope and detail of
information which should be provided to EPA. The State may, however,
submit information in whatever format and detail is best suited to
demonstrate the State's existing ability to carry out a pretreatment
program. This information should be submitted to the EPA Regional
Enforcement Division Director by October 10, 1878. If you have any
guestions on the preparation of the submission, please contact the EPA
Regional Enforcemant Division Director or XNancy Hutzel, Permits
Division (202/755-0750).



We encourage NPDES States to provide an accurate and thorough analysis
of existing abilities at this early stage. By so doing, we all can help
to ensure the timely development of effective State pretreatment

programs which will contribute to the successful implementat1on of the
national pretreatment effort.

iller

: . M

Attachments

cc: Regional Permits Branch Chiefs



DOCUMENT A

Suggested Format for Attorney General's Pretreatment Statement

I hereby certify that in my opinion the laws of the State (Common-
wealth) of provide adequate authority to carry
out those aspects of a State pretreatment program, as required by 40
CFR 403, indicated below. I have noted those authorities which are
contained in lawfully enacted or promulgated statutes or regulations in
full force and effect on the date of this statement. I have also noted
those authorities which the State currently is not capable of "implementing.

1. Authority to Apply Categorical Pretreztment Standards for Industrial
Users

State law provides authority to apply to industrial users of
Publicly Owned Treatment Works pretreatment effluent standards and
limitations promulgated under section 307(b) and (c) of the CWA as
amended including prohibitive discharge standards developed pursuant
to 40 CFR §403.5 (general pretreatment requlations).

[Federal Authority CWA sections 307, 510 and 40 CFR §§403.5, 403.8,
403.10.]

Remarks of the Attorney General:

o Authority does not exist

o The following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute ___ Cite

o by Regulation Cite

o Other Specify:

o Comments:

2. Authority to Acoly Pretreatment Reguirements in Permits for
Pubiicly Owned Treatment Works

State law provides authority to apply in terms and conditions of
permits issued to Publicly Cwned Treatment Works the applicable

reguirements of section 402(b)(8) of the CWA as amended and
40 CFR part 403 including:



(a}

(b)

{c)

(e)

A compliance schedule for the development of a POTW pretreatment
program as required by 40 CFR §403.8(d);

The elements of an approved POTX pretreatment program as
required by 40 CFR §403.8(c);

A modification clause requiring that the Publicly Owned Treat-
ment Works' permit be modified or alternatively revoked and
reissued after the effective date for approval of the State
pretreatment program to incorporate into the Publicly Owned
Treatment ¥Works' permit an approved POTW pretreatment program or
a comp]wance schedule for deve1oping a2 POTW pretreatment
program in accordance with the requirements of 40 CFR §403.10(d);

Prohibitive Discharge limitations applicable to industrial users
as required by 40 CFR §403.5; and

Demonstrated percentages of removal for those pollutants for
which a renoval allowance was requested in accordance with the
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[Federal Authority: CWA sections 402{b)(1)}(A), 402{(b)(1)(C), 510;

40 CFR §9124.45, 403.8, 40101

Remarks of the Attorney General:

o Authority does not exist

o *he following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute Cite
o by Regulation Cite
o Other Specify:

Comments:



3. Authority to Require Information Regarding the Introduction of
Pollutants into Publicly Owned Treatment Works

State law provides authority to require in permits issued to
publicly owned treatment works conditions requiring the permittee to:

a. Give notice to the State permitting agency of. new introductions
into such works of pollutants from any source which would be a
new source as defined in section 306 of the CWA if such
source were discharging poliutants directly to State waters;

b. Give the State notice of new introductions of poliutants into
such works from a source which would be a point source subject

to section 301 if {t were discharging such pollutants directly
to State waters;

c. Qive the State notice of a substantial change in volume or
character of pollutants being introduced into such works by a

source introducing pollutants into such works at the time of
jssuance of the permit; and

d. Identify in terms of character and volume of pollutants any

significant source introducing poliutants subject to pretreatment
standards under section 307(b) of the CWA as amended.

{Federal Authority: CWA sections 402(b)(8); 40 CFR §§124.45(d), 403.8,
403.10

emarks of the Attorney General:

o Authority does not exist

o the following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute __ Cite

o by Regulation ____ Cite

o Other ____ Specify:

o0 Comments:



4. Authority to Make Determinations on Reguests for Pretreatment Program
Approval and removal Allowances

State law provides authority to approve and deny:

a. Requests for POTW pretreatment program approval in accordance
with the requirements of 40 CFR §§403.8(f) and 403.11; and

b. Reguests for authority to reflect removals achieved by the
Publicly Owned Treatement Works in accordance with the require-
ments of 40 CFR §§403.7, 403.10(f){1) and 403.11.

[Federal Authority: CWA sections 307(b), 402(b)}(8); 40 CFR §§403.7;
403.8, 403.10, 403.11]

Remarks of the Attorney General:

o Authority does not exist

o the following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute ___Cite

o by Regulation Cite

o Other . Specify:

o Comments:

5. Authority to Make Determinations on Categorization of Industrial Users
anda Requests for Fundamentally Difterent Factors Yariances

State law provides authority to:

a. Make a determination as to whether or not an industrial user

falls within a particular industrial subcategory in accordance
with the requirements of 40 CFR §403.6; and

b. Deny and/or recommend approval of requests for Fundamentally

Different Factors variances for industrial users as required
by 40 CFR §§403.10(f)(1) and 403.13.



6.

[Federal Authority: CWA sections 402(b)(1)(A), 402(b)(8), 5103
40 CFR §§403.6, 403.10, 403.13]

Remarks of the Attorney General:

o Authority does not exist

o the following statutory/regqulatory changes need to be made:

0 Authority does exist

o by Statute __ Cite

0 by Regulation Cite

o Other Specify:
hei pecify:

o Comments:

Authority to Apply Recording, Reporting and Monitoring Requirements

tate law provides authority to:

a. Require any industrial user of a publicly owned treatment works
to:

(1) submit the report required by 40 CFR 403.12(b) which:

(a) Sets forth basic information about the industrial user,
(e.g., process, flow);

{b) Identifies the characteristics and amount of the wastes
discharged by the industrial user to the POTW; and

(c) Proposes a schedule by which any technology and/or
operation and maintenance practices required to meet
pretreatment standards will be installed;



(2) Submit the reports required by 40 CFR §403.12(c) which
account for the industrial user's progress in installing
any required pretreatment or operaticn and maintenance

practices;
(3) Submit the report required by 40 CFR §403.12 (d) following
the final compliance date for the applicable pretreatment

standard; and

(4) Submit periodic reporting on continued compliance with

applicable pretreatment standards as required by 40 CFR
§403.12(e);

b. Require POTWs subject to the requirements of 40 CFR §403.8(a)
to:

(1) Report on progress in developing an approvable POTW
pretreatment program as required by 40 CFR §403.12 {h); and

(2) Report on continued compliance with any authorized modifica-
tions of categorical pretreatment standards as required by
40 CFR §403.7, 403.12(1) and (J);

c. Require POTWs subject to the requirements of 40 CFR §403.8(a) and all
industrial users subject to pretreatment standards to:

(1) Establish and maintain records as required by 40 CFR
§403.12(n);

(2) Install, calibrate, use and maintazin monitoring equipment
or methods {(including where appropriate biological monitor-
ing methods) necessary to determine continued compliance
with pretreatment standards and requirements;

(3) Take samples of effluents (in accordance with specified
methods at such locations, at such intervals, and in such
manner as may be prescribed); and

(4) Provide other information as may reasonably be required.
[Federal -Authority: CWA section 308(a) and {b), 402(b)(2), 402(b)(9);

40 CFR §§124.45(c), 124.61-63, 124.73(d), 403.7, 403.8, 403.10,
403.12]



Remarks of the Attorney General:

o Authority does not exist

o the fellowing statutory/regulatory changes need to be made:

o Authority does exist

o by Statute ___ Cite

o by Regulation Cite

¢ Other Specify:

o Comments:

Authority to Apply Entry, Inspection and Sampling Requirements

State law provides authority to enable authorized representatives
of the State, and POTWs with approved pretreatment programs, upon
presentation of such credentials as are necessary, to:

(1) Have a right of entry to, upon, or through any premises of
a POTY or of an industrial user of a POTW in which premises
an effiuent source is located ur in which ary reccrds are
required to be maintained;

(2) At reasonable times have access to and copy any records required
to be maintained;

(3) Inspect any monitoring equipment or method which is required;
and

(4) Have access to and sample any discharge of pollutants to
tate waters or to a POTW resulting from the acitivities
or operation of the POTW or industrial user.

[Federal Authority: CWA section 308(a) and (b), 402(b)(2), 402(b}{(9);
40 CFR §§124.45(c), 124.61-63, 124.73(d), 403.7, 403.8, 403.10,
403.12]
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Remarks of the Attorney General:

o Authority does not exist

o the following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute __ Cite

o by Regulation Cite

o Other Specify:

o Comments:

Authority to Issue Notices, Transmit Data, and Provide Opportunity

for Public Hearings and Public Access to Information

State law provides authority to comply with requirements of 40 CFR
§403.11 to:

de.

d.

Notify the public, affected States and appropriate governmental
agencies of:

(1) requests for POTW pretreatment program approval; and

(2) approval of POTW pretreatment programs;

Transmit such documents and data to and from the United States
Environmental Protection Agency and to other appropriate
governmental agencies as may be necessary;

Provide an opportunity for public hearing, with adequate notice

thereof, prior to ruling on applications for POTW pretreatment
program approval; and

Ensure that requests for POTW pretreatment program approval and
all comments received pertaining to these requests for program
approval are available to the public for inspection and
copying.



[Federal Authority: 40 CFR §403.11]

Remarks of the Attorney General:

o Authority does not exist

o the following statutory/regulatory changes need to be made:

o Authority does exist

o by Statute ___ Cite

o by Regulation Cite
o Other Specify:

o} Commehts:

Authority to Enforce'Against Yiolations of Pretreatment Standards
and Reguirements

State law provides authority to:

a. Enforce against violations by industrial users and POTWs of:
(1) Permit Requirements;
(2) National categorical pretreatment standards;

{3) Prohibitive discharge limitations developed in accordance
with 40 CFR §403.5;

(4) Requirements for recording, reporting, monitoring, entry,
inspection and sampling;

b. Enforce against violations described in paragraph (a) above
using enforcement mechanisms which include the following:

(1) Injunctive relief;

{2) Civil and criminal penalties and fines which are comparable
to the maximum penalties and amounts recoverable under
section 309 of the CWA or which represent an actual and
substantial economic deterrent to the actions for which
they are assessed or levied.

[Federal Authoritv: CWA section 309, 402(b)(7), 402(h); 40 CFR
§3303.3, 403.10] |
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Remarks of the Attorney General:

o Authority does not exist

o the following statutory/regulatory changes need to be made:

o Authority does exist
o by Statute ___ Cite

o by Regulation Cite

o Other Specify:

0 Comments:



DOCUMENT B

Explanation of Authorities Listed in the
Model Attorney General's Pretreatment Statement

Document A provides a suggested format for use by the State
Attorney General (or attorney for those ‘State water pollution control
agencies with independent legal counsel) in indicating whether the

State has adequate authority to implement a State pretreatment program
as defined by 40 CFR $403.10(f).

Each section of the pretreatment statement should include a
citation of the State statutes and/or regulations applicable to that
particular authority. The enumerated authorities may be covered by
State statutory or regulatory authorities with language which differs
from that used in the suggested Attorney General's Pretreatment State-
ment format. While the recommended format attempts to precisely
describe the required authorities in functional terms, it is not
intended that any particular State statute or regulation expressly

conform to the phraseology used in the model Attorney General's
Pretreatment Statement.

Where the language of the State statute or regulation cited
does not squarely address the authority for which it is cited, but in
the opinion of the Attorney General the particular provision does
nrovide adequate authority pursuant to applicable case law or otherwise,
a brief explanation of the reasoning supporting the opinion, with
such supplementary citation of authority as may be.necessary, should
be provided. If a specific regulation is based upon a broad statutory
provision, the Attorney General should provide his opinion that such
~egulations do not violate any applicable doctrines uader State law

concerning the delegation of legislative authority to State adminis-
trative agencies.

In addition, the State should indicate any statutory and/or
regulatory authorities which have been proposed, but which are not
yet in effect, which may be relied upon in implementing the State
pretreatment program.

This Document explains in more detail the authorities cited
in each section of the model Attorney General's Pretreatment Statement
(Document A).



The general pretreatment regulation envis{ions that NPDES States
will play a dual role in applying to industrial users categorical
pretreatment standards promulgated under section 307(b) and (c) of
the CWA. Where a POTW pretreatment program has been approved, the
program will be incorporated into its permit and the POTW will
assume primary respons1b111ty for ensur1ng that industrial users
comply with the standards and in enforcing against violations of
the standards. 1In such cases, the State must have the authority to
take back-up actions to ensure that standards are appiied to
industrial users and that violations of such standards are enforced
in accordance with the requirements of the Act, the pretreatment
requlations, and the POTK's permit.

¥here a POTY pretreatment program {s not required the NPDES State
has the primary respons1b1l1ty for ensuring, through a compli-
ance monitoring and enforcement program, that industrial users
install required techno]ogy and meet the applicable discharge

limitations impoesed by the pretreatment standards.

The State authorities needed to ensure that these State responsi-
bilities are carried out are explained in more detail under the
discussion of authorities 6, 7 and 9 in this document.

The State should already have certified that. it has general authority
to apply Federal pretreatment standirds to industrial users in the

ttorney General's statement submitted to EPA when it applied for
State NPDES progran approval [see sections 2 a (4), and 7 of the
Attorney General's statement attached to this document].
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Section 402(b)(8) of the CWA as amended requires that NPDES
States have the authority to issue permits to BOTWs which incor-
porate a pretreatment program for the contro1 of pollutants from
industrial users. This section of the Attorney General's state-
ment asks for certification that the State has the authority to
incorpaorate into municipal permits such a program as raqu1red by

+ha Act and the general preatreatment reculations Snecifically
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a.

Compliance Schedule

In most cases, the first step in incorporating pretreatment
conditions in POTW permits will be the incorporation of a
pretreatment compliance schedule in the reissued or modified
permit. The schedule will give the permittee a time frame in
which to develop a pretreatment program which fulfills the
requirements of 40 CFR §403.8. The State must have authority to

develop a pretreatment compliance schedule as a condition of a
minicipal permit.

Aporoved program conditions

The pretreatment regulation specifies that the conditions of
an approved POTW pretreatment program will be incorporated into
and will be enforceable through the municipal permit. The
conditions of an approved POTW pretreatment program are incor-
porated into the permit in one of two ways.

First, a permittee may develop a POTW pretreatment program on
its own initiative, before a compliance schedule requiring the
development of such a program is incorporated into the municipal
permit. In such cases, the municipal permit must be revoked
and reissued or modified at the time of POTW pretreatment

program approval to incorporate the pretreatment program as an
enforceable condition of the permit.

Second, where a POTW's permit is reissued or modified

to incorporate a compliance schedule for the development of a
°0™ pretreatment program, the terms and conditions of the
pretreatment program should automatically become enforceable
through the municipal permit upon approval of the program.

The following language should be incorporated into the municipal
permit at the time it is reissued or modified to incorporate a
pretreatment compliance schedule:

*The terms and conditions of the POTW
pretreatment program, when approved, shall
be enforteable through the permittee's
NPDES permit.”



The State must have the authority to ensure, at a minimum, that
POTK permits contain a POTW pretreatment program as an enforce-
able condition of the permit or a clause establishing that
terms and conditions of POTW pretreatment program, once
approved, will be enforceable through the POTW permit. Instead
of inserting the above-referenced clause calling for automatic
incorporation of pretreatment program conditions in the permmit
following program approval, a State with appropriate authority
may, at its discretion, revoke and reissue or modify the permit
to incorporate the approved program.

Modification Clause

Section 54(c){(2) of the Clean Water Act of 1977 (P.L. 95-217)
provides that States be given time in which to modify, if
necesary, their existing NPDES authorities in order to implement
a2 State pretreatment program. Section 403.10(b){2) of the
general pretreatment regulation specifies that a State needing
to modify its NPDES program be given until March 27, 1979, %o
request approval of 2 modified State program unless the State
must amend or enact a law to make required modifications, in
which case the NPDES State will have until March 27, 1880, by
which to request State pretreatment program approval.

Therefore, if a State must modify jts existing authorities in
order to be able to incorporate pretreatment requirements into
POTW permits {i.e., by inserting a pretreatment compliance
schedule in the permit or incorporating the terms and conditions
of an approved pretreatment program) it will be given until

March 27, 1979, or March 27, 1980, depending on the need for
legislative changes, to make the required State program modifica-
tions. In these cases where the State must seek a modification
of its NPDES program in order to incorporate pretreatment
requirements in POTK permits, the State will be required,

in the interim, to insert a modification clause into reissued

or modified POTX permits. This modification clause must :
require that the State incorporate pretreatment requirements in
State-~jissued POTW permits when it develops the authority

to do so, but in no case later than Septyember 27, 1879. or
Sentember 27, 1980, if legistative changes are nesded.



wWhere a State indicates on its Atterney General's Pretreatment
Statement (sections 2a, and 2b) that it currently has the

authority to 1ncorporate a pretreatment comp]1ance schedule

and/or the elements of an approved pretreatment program into
nun1c1pa1 permits, it must begin to 1ncorporate these pretreat-
ment requirements into reissued or modified permits in lieu of

incorporating the modification clause.

d. Prohibitive Discharge Limitations

The State must have the authority to require that specific
limitations for the prohibitive discharges referred to in 40
CFR 403.5 be developed by municipal permittees which are
required to implement a pretreatment program. These limitations
must be incorporated intoe the POTW's NPDES permits.
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standards for industrial users to rsflect removal obtained by
the treatment works must submit documentation of pollutant
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removal to the State at the time of POTKW pretreatment program
anproval or, subsequently, at thz time of permit expiration and
reissuance. (See 40 CFR §403.7). More specifically, the POTW
must submit the documented percentages of removal for each
pollutant for which a modification of national standards is
desired. As explained in the reculetion, this percentage is
obtained by comparing the presence of the pollutant in the

influent and effluent of the POTW where it has been demonstrated
that the pollutant has been treated by the POTW.
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4.

In addition, the Clean Water Act of 1977 amended prior law to impose
a new duty under section 402(b}(8). The amended Act requires

States to ensure that NPOES permits contain conditions to “require
the identification in terms of character and volume of poliutants

of any significant source introducing pollutants subject to pretreat-
ment standards under section 307(b}" of the Act. This information
may be acquired by a sampling program carried out directly by the

POTW or may be obtained indirectly from information submitted by
industrial users.

Authority to Make Determinations on Reauests for Pretreatment
Procagram Approval and Removal Allowances

a. Aporoval of POTW Pretreatment Programs

The State must have the authority to approve and deny requests
for POTW pretreatment program approval. This includes the
authority to:

o assess the sufficiency of municipal ordinances, contracts
or other similar mechanisms used by the POTW for control-
1ing the introduction of pollutants by industrial users;

o determine if municipal resources and funding mechanisms will
be adequate to support an effective:pretreatment program;

o assess the appropriateness of effluent limitations for
industrial users deveioped by the POTW;

o determine {f the staff (or contractor) expertise,
equipment, and procedures will allow the POTW to monitor
effectively the compliance by industrial users with
pretreatment requirements;

o determine if the permittee's enforcement authorities are
sufficient to meet the regulatory requirements of 403.8;

o dissue public notice of the application for pretreatment
program approval which fulfills the requirements of
40 CFR §403.11(b)(1) and (f); and

o provide opportunity for a public hearing on the applica-
tion for program approval in accordance with the
requirements of 40 CFR §403.11(b)(2).



5.

b.

Approval of Removal Allowances

The State must have authority to approve and deny requests for
removal allowances submitted by the POTW. This will require
that the State have the authority to sample the influent '
and effiuent of the POTW in order to verify the removal percent-
ages submitted by the POTW. 1In addition, the State must have

the authority to conform to the public participation requirements
described in 40 CFR $§403.11.

Authority to Make Determinations on Categorization of Industrial

Users and Requests for Fundamentally Different Factors Yariances

d.

b.

Cateqorization of Industrial Users

The State must have authority to make determinaticns on the
industrial subcategory in which an industrial user is
classified. 40 CFR §403.6 provides that an industrial user may
request certification by the State NPDES Program Director as

to whether the industrial user falls within a particular
industrial subcategory. The State must have authority to make
such a determination after considering the industrial user's
application, the development document for the industrial
subcategory in question, and any other relevant information.
The State Director's determination must be submitted to the

Regional Enforcement Divisfon Director and may be modified by
the Enforcement Division Director.

fundamentally Different Factors Variances

Yariations from the numerical discharge limits contained in a
national pretreatment standard for an existing source may be
necessary to compensate for factors not adequately considered in
establishing the standard. The fundamentally different factors
variance allows a mechanism to provide for such allowances.

The pretreatment regulation requires that the State have the
authority to make determinations on requests for fundamentally
di fferent factors variances, taking into consideration the
factors listed in 40 CFR §403.13. States are to have the
authority to deny a request for a fundamentally different
factors variance when it is found that circumstances do not
warrant an adjustment to national categorical discharge limits.
States will not make the final determination to aporove a
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request for a fundamentally different factors variance. This
decision will be made by EPA. States however should have the

authority to recommend approval of the fundamentally different
factors variance to EPA.

Authorfty to Apply Recording, Reporting and Monitoring Requirements

The State Attorney General must indicate whether the authority to
impose each requirement l1isted in this part exists. Where such

‘authority does exist, the State should indicate what mechanisms are

authorized to exercise this authority, e.g., a2 permit or order to
jndustrial users.

de

Where the State has assumed primary responsibility for.applying
Federal pretreatment standards to industrial users pending the
development of a POTW pretreatment program, or in lieu of the
POTW pretreatment program where appropriate, the State must
ensure that the reports listed in this section are submitted to
the State by the industrial user. Once a POTW pretreatment
program has been approved and incorporated into the municipal
permit, the State should continue to exercise its authorities,
where needed, to ensure that these reports are submitted

to the municipal permittee. ¥here the POTW pretreatment
program has been approved, a2 State may at its discretion
require that the industrial user or the municipal permittee

submit to it the reports required of the industrial user by 40
CFR §403.12(b)-(e), (n).

Once a compliance schedule has been incorporated into a
municipal permit to require the development of a POTW pretreat-
ment program, the municipal permittee must report to the State
on its progress in developing the program in accordance with
the terms of the compliance schedule. The State must require

in the compliance schedule that such reports be submitted at

least as frequently as required by 40 CFR §403.12(h). Once the
POTH pretreatment program has been approved, if the POTW
recejves approval of a removal allowance as provided for by 40
CFR §403.7, it must report to the State periodically on its
continued removal at the approved level. The State must have
the authority to insure that it receives such reports at least
once every six months as required by 40 CFR §403.12(j).

The authorities listed in paragraph ¢ of the model Attorney
General's Pretreatment Statement satisfy the requirement of
section 402(b)(2) of the Act that recording provisions of the
sort provided in section 308 of the CWA may be applied by the
tate to holders of NPDES permits. 1In addition, industrial
users are also included within the listed authorities in order
to assure compliance with section 4C2(b)(9) of the Act which



requires that the State have adequate authority to insure compliance by
industrial users with section 308 of the CWA. NPDES States should
already have certified to a similar authority in conjunction with
the approval of the State NPDES program (see part 5 and 7 of the
Attorney General's statement attached to this document).

Authority to Apply Entry, Inspection and Sampling Reguirements

The authorities 1isted in this section satisfy the requirements of
section 402(b)(8) and (9) of the CWA that monitoring, -entry,
inspection and sampling provisions of the sort provided in section
308 of the CWA may be applied by the State to holders of NPDES
permits and industrial users of POTWs. NPDES States should already
have certified to a similar authority in conjunction with the
approval of the State NPDES program {see part 5 and 7 of the
Attorney General's statement attached to this document).

Authority to Issue Notices, Transmit Data and Provide Ooportunity for
Public Hearings and Public Access to Information

The public participation requirements of the pretreatment program
are set forth in detail in 40 CFR §403.11. 1In general, the State
will be primarily concerned with the requiremen: for public notice,.
and pubiic hearing if requested, on all POTW Pretreatment program
submissions. Since removal allowances will be approved only at the
time of POTW pretreatment program approval or permit reissuance,
the public participation requirement for removal allowance
determinations will be included in the pretreathent program approval
and/or permit reissuance public participation procedures.

The Attorney General should determine whether sufficient general
authority exists in State law and regulations t> allow compliance
with the public participation requirements of the pretreatment
regulations. NPDES States should already have certified to a
similar authcrity in conjunction with <he approval of the State
NPDES program (see part 8 of the Attorney General's statement
attached to this document).

Authority to Enforce Acainst Yiolations of Pretreatment Standards
and Reguirements

a. State enforcement authorities can cenerally be grouped into two
responsibilities. First, States must have authority to enforce
directly against industrial users for violations of categorical
pretreatment standards. Such authority is clearly essential in
cases where there is no approved PUTW pretreatment program to
serve as the primary enforcement authority. In addition,
however, the State must maintain authority to enforce direct1y
against industrial users for violations of oretreatment standards
even when a POTW pretreatment program has been developed and is



requires that the State have adequate authority to insure compliance by
industrial users with section 308 of the CWA. NPDES States should
already have certified to a similar authority in conjunction with
the approval of the State NPDES program (see part 5 and 7 of the
ttorney General's statement attached to this document).

Authority to Apply Entry, Inspection and Sampling Requirements

The authorities 1isted in this section satisfy the requirements of
section 402(b){8) and (9) of the CWA that monitoring, -entry,
inspection and sampling provisions of the sort provided in section
308 of the CWA may be applied by the State to holders of -NPDES
permits and industrial users of POTWs. NPOES States should already
have certified to a similar authority in conjunction with the
approval of the State NPDES program (see part 5 and 7 of the
Attorney General's statement attached to this document).

Authority to Issue Notices, Transmit Data and Provide Opportunity for

Public Hearinas and Public Access to Information

The public participation requirements of the pretreatment program
are set forth in detail in 40 CFR §403.11. In general, the State
will be primarily concerned with the requirement for public notice,.
and public hearing if requested, on all POTW Pretreatment program
subrrissions. Since removal allowances will be approved only at the
time of POTW pretreatment program approval or permit reissuance,

the public participation requirement for removal allowance
determinations will be included in the pretreatment program approval
and/or permit reissuance public participation procedures.

The Attorney General should determine whether sufficient general
authority exists in State law and regulations 'to allow compliance
with the public participation reguirements of the pretreatment
requiations. NPDES States should already have certified to a
similar authority in conjunction with the approval of the State
NPOES program {(see part 8 of the Attorney General's statement
attached to this document).

Authority to Enforce Against Violations of Pretreatment Standards
and Reaquirements

a. State enforcement authorities can generally be grouped into two
responsibilities. First, States must have authority to enforce
directly against industrial users for violations of categorical
nretreatment standards. Such authority is clearly essential in
cases where there is no approved POTW pretreatment program to
serve as the primary enforcement authority. In addition,
however, the State must maintain authority to enforce directly
acainst industrial users for violations of pretreatment standards
even when a POTW pretreatment program has been developed and is
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serving as the primary enforcement mechanism. The State will
be recquired to take action directly against industrial users
when the POTW fails to act on a violation by the industrial
user and when the remedy sought by the POTW is insufficient to

deter non-compliance by the industrial user with pretreatment
standards. ,

Second, States must have authority to enforce against the POTW
for violations of permit requirements relating to pretreatment.
Initially, States will be concerned with enforcing against a
POTW for viclation of the compliance schedule for developing a
pretreatment program incorporated in the POTW permit. Once the
POTK pretreatment program has been approved and its terms

and conditions incorporated into the POTW permit, the State is
to enforce these pretreatment program requirements through the
POT™ permit. OUne of the program conditions will regquire the
POTW to ensure that industrial users comply with 307(b) and (c¢)
pretreatment standards. Therefore, if an industrial user is
found to be in violation of a pretreatment standard, the State
should have authority to take action against the POTW, as well
a5 the industrial user, on the basis that such a violation by
the industrial user demonstrates a failure of the POTW to carry
out its permit requirements. Another pretreatment requirement
enforceable through the POTW permit will be prohibitive discharge
limitations for industrial users developed in accordance with
the requirements of 40 CFR §403.5.

Stata law must provide both civil penalties and criminal fines,
and injunctive relief, for violations of permits and for
violations of pretreatment standards and prohibitions by
industrial users. Other sanctions, such as actions for damages,
are not acceptable substitutes for civil and criminal penalty
provisions. The maximum civil penalties and criminal fines
recovarable under Sta:ie law must be comparable to maximum
amounts provided in section 309 of the C{A or must represent an
actual and substantial economic deterrent.

The State is encouraged to exercise the enforcement sanctions
1isted below. The Attorney General in his remarks should note
where State law provides for these enforcement mechanisms:

o Provisions for administrative compliance orders requiring
cessation of violations of permit conditions or violations
of categorical pretreatment standards or permitting the
administrative assessment of penalties for violations.

If such provisions are present in the State's law, the
Attorney General should indicate whether these procedures
must be exnhausted before the State is permitted to seek
civil or criminal penalties or fines or injunctive relief.

o Provisions similar to section 402(h) of the C«A allowing
the State to seek injunctive reiief restricting or
srohibiting the introduction of pollutants into a
sublicly owned treatment works in the svent a condition
of a nermit for the discharge of pollutants from such e
treatment works is violatad.



10

o Provisions similar to 309(f) of the CWA allowing the
State to bring a civil action directly against a POTW,
Including those POTWs which do not have a pretreatment
program incorporated in their NPDES permit, for a
violation by industrial users of pretreatment standards.

The industrial user in violation would be joined {n such
an action.

Additional Information

In addition, the State should indicate those existing provisions of
State law which can be relied on by POTWs in implementing a pretreatment
program as described in 40 CFR §403.8 including enforcing against
violations of pretreatment standards by industrial users, requiring
reporting, recording and moritoring by industrial users, and providing
authority to enter the premises of industrial users to determine
compliance with pretreatment requirements. The State should also
indicate if it intends to develop new statutory or regulatory authority

which can be relied on by POTWs in implementing the authorities required
by 40 CFR §403.8.



I hnieby certify, pursuant to Section 5G2{b) of the Federel
Pollutian Controi Act, as amandad (33 U.S.C. 1251, et seq.), that
my ‘cpinicn the lews of the State [Commonwezithl of =~
provide adaquate authority to carry out ths pregran set torth in tne
"Program- Dascrlp ion" submitted by the"

The specific authorities provided, which are conta1ned in lewiully
enacted aor p*anTuahcs statutes or regulations in full force and effec
on tae date of this Statemant. include the following:

1. Authority to issue Permits.

a.. Existinc and new doint sources.

State lzw prov1des authority to iscus penn1us for the
dischargs of pol?utan;s by existing and new pdint
sources. to the same extent as reguired undsr the permit
proeram adm1n,st=r ed by the U.S. Environmental Prctection
‘Agency {"EPA") pursuant to Secticn 402 of the Federal
Hater Potlution Control Act, ‘as ame nd°d 33 U.S.C. 1251
et seq. (1erexna.ter "the FWPCA" or "tha het").
{Fez2ral Authority: _FWPCA 85 3C1{a ), 402(2) (1),
Zizip)(1)(A); 40 C.F.R. § 124.13.)

State Statutory or Reguiatory Authority:

Rem2rks of the Attorney General:

b. Diszcoszl into wells.

State Tlaw provides authority to issue permits to control
tha dispcsal of pollutants into wzlls.

[Feceral futhority: F4PCA 8§ 402(b)(1)(D); 40 C.F.R.

$ r&-304

Stats Statutory and Reculatory Authority:

Remzrks of the Attorney General




2.

futhoritvy to Apoiyv Federzl Standards zrnd Reguiresmants.

a.

Effluvant standards and linitaticns and water quality

- stancards.

State law provides authority tc apply in terms and
conditions of issued permits 2pplicable Federal effluent
standards and limitaticns and water quality standards
promulgated or effective under tha FWPCA, including:.

(1) Effluent Timitations pursuant to Section 301;

(2) UYater quality related effluant limitations pursuant
to Section 302:

(3} National standards of performance pursuant to
"~ Section 306;

(4) Toxic and pretreztment effluent standards pursuant
to Section 307; and.

(5) Ccean discharge criteria pursuant to Section 403. .
[Fed=zral Authority: FWPCA §5 301(b}), 301(e), 3G2, 303,
362{d), 304(7), 305, 307, 402(b)(1)(A), 403, 208(e), znd
510; 40'C.F.R.. § 124.42.1

State Statutory and Regulatory Authority:

Remarks of the Atternay Gzneral:

Effivent 1imitations recuirements of Sections 301 and 307.

In the absence of formally promulgated effluent standards

and limitations under Sections 301(b) and 307 of the FWPCA,

State lew provides authority to apply in terms and conditions

of issued permits effluent limitations to achieve the

purnoses of these secticns of the FWPCA. Such limitations

mzy ba based upon an assessmant of technology and processes

as requirad under the FWPCA with respect to individual point

sourcas, and include authority to apply:

(1) To =xis , other than publicly-ownad
Py limitations based on

-3

S
t
oracticzble centrol techrology
|5



(2) 7o zublicly ownsd freatizat works, evTivant iimiza-
tions zaszd UpSn the epsiicaivian ¢f sesondary
trazirment or the tast practicesis wiste treaimant
techaclioay; and

(3} To zny point source, as apsroprizte, effluent
starndards or pronititions dzsigasd to prohibit tne
discharga of toxic pollutants in toxic amounts or
to reguire pretreziment of poliutants which interfere
vith, pass thrcugh, or other 1se-are 1ucamaht1bxe

ow

with tha operation of pubiiciy
[Fedsral Authorjtv: FWPCA §3

3 G%(Q), 307
4G27z) (1], 202(p)(1)(A); 40 €.

7
LA, § 124, 42(3)(6/ ]

Statz Statutory and Reculatory Authority:

Ramzrks of the Attorney Generzl:

checdules of comoliance

L1

State law crovidas authority to sat and reviss schedules
of ccmpliance in issuad permits which reguire the
achievement of applicable -effluent standards and limita-
tions or, in the absenca of a schecuile of compliance
contained tharein, within the shortast rezsonable time
consistent d?uh the reguirements of the FWPCA. This
includes au hority to set intarim ccmpliance dates in
permits which are entorceedle without otherwise showing
a violaticn of an effluent limitation or harm to water
quality.

[Federal Authority: FuPCA §8 307 {(t), 303(e},
307, ¢0z{ )\])(AT, 502{11), and 502{37); 40 C.
anc 124-72-,

D4(b), 306,
R. §3 124.44

30
St
F

Stats Stztutory and Reculatory Authority:

. V- S . .
Remarks of thz Attornevy Cenzral:




Authority to Dzny Permits in Certain Cezses.

hat no permit will

cr

State law ¢* vides autnority to insure
in-any case where:
a. The permit would authorize the o1scnarg° of a radiolcgical,
chemical, or b101091ca] varfare agent or high-level
raéicact:v wasce;

b. The permit would, in the judgment of the Secreuary oi the
Army acting gnrough the Chief c¢f Enginezrs, result in the
substantial impairment of anchorage and ravigation of any
waters of the United States:

c. The pzrmit is .objected to in writing by the Administrator
of EPA, or his designee, pursuant to any right to object
provided toc the Acministrator under Section 402(d)} of the
FWPCA; or

d. The pe nit would authorize a discharge from a point source
i

which is in conflict with a plan approvad under Section
208{2) of th2 FYPCA.

[Fed=* 1 Authority: FUPCA 88 301(7), 402{b)(6), 402{d)(2),
and 4uu(7}; 40 C.F.R. 8% 124.41 and 124.46.]

Statz Statutory and Reculatory Autheority:

Remarks of the Attornav Genzral:

futhority to Limit Duraticn of Permits.

Stata law provides authority to limit the duration of permits

to a {ixed term not exceading five years.

[Fedsral Authority: FWPCA § 402(b)(1)(B); C.F.R. 8§ 124.51.]

Stzte Statutcry and Reaulatory Authoritv:




Euthority to Aozly Rg:crdint. rzoorting, Monitoring, Ertry

Inspaciion 2nd Sampiing Rzculiremants..

State law provicas authority to:

a. Recuire. any permit holdei or incustirial ussr of a publicly
owned treatment works ic:

{1) Establish and maintain specified records;

(2) iake reports;

(3} Install, calibrats, use and meintain monitoring
eguizment or metihocs (inciuding where appropriate,
bioslogical monitoring methods);

(4) Taka samples of -effluents (in accardance with such
mathods, at such lccations, at such intervals, and
in such manaz2r as may be prescrived); and

{5) Provids such othsr informatiicn as may reasonabiy be
provided:

b. Enable 2n authorizad resresentztive of tha State, upon

prasentation o7 such crecentials as are necessary, to:

(1) Have 2 right of entry to, upcn, or through any
premises o7 a permittee or of 2 irdustrial user of
a pub11c1f—0wned t eatment works in which premises
an avfluent source is Joccted c' in which any records
are raquired to be maintainad;

(2) At reazsonable timzs have access to and copy any
racords required to be maintained;

{3) Inspect any monitoring equipment or method which
is required; and

(4) Have access to and sample any discharge oi pollutants
+o States waters or to pudlicly ownzd treaiment works
resulting frem the a2ctivities or operations ot the
psrﬂ.;:ee or incdustrial user. ,

Fedaral Authoritv: . FWPCA 82 354(n)(2)(A
0 ). 2nd ’C“(b)(?), 40 C.F
1.61-83, and 12£.72(c).1

) end (B),
.R. 33 124.45(c),




6. Futhoritv ©
Publicliy Gui

l'
-i o

State law providas au uthority to require in permits issuad to
cudlicly cwnad treztment wovks conditicns requ1r ng the
parmittes to giva rotice to the State permitting agency of:

a. Mew introductions into such works o7 pollutants Trom
any scurce wiich would &2 a new source as defined in

Section 303 oF the FuPCA {T such source were discharging
pollutants dirzctly o State waters;

b. hew introducticns of pollutznts into such works from a
sourca which weuld be 2 noint sourcs subject to
Section 3% 7 it were discharging such pollutants
directiy ic State watars; or

c. A substantia baﬁg= in volume or chzrectsr of poiiutents

being intr “cucsd into >Lcn works by =z scurce irt*c:,bxwg
po]?u;anbs intc such werxs at the time of issuznce of

the permit.

[Fedaral Authority: FUPCA 3 402(b)(3); 40 C.F.R. 124.45(d).]

Scate Statutory end Raculatery Authority:

Remarks of the Attornsy Cenaral:

7. Authority to Insure Complicnce by Indusirial Users with
Sections 2C&(n), 3C7, end 508.

State law providss authority o insure tzat eny indusirial user
of 2 oLo]1c vy ownzd trez2iment works will comply with rFa?CA
requiremsznls conizraing:

a. User chargss zng rec
ect
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b.  T6X1C ZuiigTEnt evviLest stangards Lng pretredtosn:

+oomA= . - = > e “~ :

stanczrds sursuent to Szcticn 307; and

c. Inspzciien, monitorics and entry pursuent fo
Secticn 328,
gFecara} Authority: FurCA $ 402(5)(3); 4G C.F.R.
f2z.45(2). ]

Authorite to Issue Motices, Transmit Datz, and Provide
oourtunity Tor Public Hearings.

b

State 12w nrovides authority tc comply with requiraments of the
FWPCA and 224 Guidelinas Tor “"Siziz Progrem IDizments Necessary
for Particization in the Nziicnzl Follutent Discharge Zlimination
System®, &5 C.F.R. Part 124 (nzreinaiizr “tha Guidelimes") to:
a. Hotify tha public, aifected Stztes and eppropriate
COvVar s menta) agencies of prcposed eciions concerning the
issuence of permits;

b. Transmit such cdocuments and deta to and from the
U.S. Eavircamental °robecu1cr ﬁbean and to other
approsriate governmental agancias as may b2 nacessary;
and

c. Prcvide an pportuﬁit/ for public hzaring, with adagquate
notica thereof, prior to ruling on zgplications for

patln1 \-So
-[FC\.EFC] f.‘

gthority: Ganerally: FWPCA $3 101(e) and
304{h){2)(B). ‘

Furnction 8{a): FWPCA 85 402{b)(3}) (public noticea,
402{5)(5) (notice to affected States), 402(b)(6) Gotice to
Army Corps of Engineers); 40 C.F.R. £§ 124.3] (tentative
periit determinations), 124.32 (pusSlic nc ic=) 124.33
(Tact shzsts) and 124.24 (nctice to governmant agencves)



S.

Function Gfpd: FWACA 32 AC2{(b)(3) [azticedend pomit
aTnliletions o .Fﬁ)‘ COPDIEY (nnzices and fazt snasts
to Ly Cu-p‘ of Engineers); 4T C.F.R. 88 122,22 (raceict
ent ue oF Fedaral data}, 124.23 (transmissicn of data ¢
Fri), 125.05 (notice to other soversment agancies).
124.45 (transmission of proposad permits to FA),

126.47 (trznsmission of issuad permits to £PA).

Fencticn 2{c): F=PCA 8 402{b){2) (czportuanity for pubiic
hezring); &0 C.F.R. 88 124,386 (pudblic hzarings), 124.37
(notica of public hearings).]

Stete Statutiory and Rzculatory Authoritv:

Remar¥s o7 the Attorney General:

Autherity to Provida Public Access to Informazisn.
State Jaw zrovidss authority to make inTormation available to
the pubiic, consistant with the requiremants of the FWPCA and

tha Cu1de:1nes, including the foliowing:.

a’

Excent insctiar as trade secrets would be disclosed, the
follewing information is availzble to tha public for
inspeciion a2nd copying:

(1) fay NPDZS permit, permit anolicaztion, or form;

(2) Any puoch commants, testimony or othar documantation
ctacerning 2 psrmit appiication; and

(2) Any irformation obtainad pursuant to any menitoring,
recording, raporting or sampling reguiremznts or as
2 result of sampling or othsr investigatery activities
T the State.

The Stzte mzy nold confidential any infecrmztion (excnp;
efTluent dz*2) shown “/ any per501 to be inTormetion wn7cﬁ
i mads a“‘1c would divulge msthsds or prccesses
entitled to proL-ct101 as trzce secrets oV SUIR person.
[FederzY Buthoritv: FWPCA 25 O”n\\c)’8§ ‘O;(b),
t02(05(2) anz 402(5); 40 C.F.R. §12¢.35.]
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c2i7y Permits

te law provices authority to terminate or modify permits
cause -iaciuding, but not limitad to, the follcwing:
Viciation o7 any conditicn of the pa;uit (including, Eut
rot iimitad to, conditicns concerning monitering, entry,
arn? ‘inspection);

Cbtzining 2 parmit by misresresentation, or failure to
disclose Tuily all relevant facts; or

Chznga in any condition that rec i res either a temporary
or permancnt reduction or elimination of the peraitt
discharga.

[Fedzral ALthoritv: PUPCA E 402(5)Y(3){C):; 40 C.E.R..
§3126.45(0) and 124.72.]

State Stztutory and Reculatory Authority:

Authority to Atzts Violations of Permits or the Permit Procrea.
Stztae law providas authority to:

violetions of:

Terms and conditicns oF {ssved pzrmits;

ETTivent standards and Timitations and weter qualisy
stznczrdés (including toxic effluent standarcs and
preirezimant standircs gppiiceble 1o dischrargers
into oublicly owned treztmant works); and



-
Ca

(4) Requirements for recording, rzperting, menitoring,
entry, inspecsticn, and s;”p]:r

b. Apsly sanctions to enforce vi
parzgreph (@) above, including

(Ve ] ()

(1) Injunttive relief, withcut thz necessity cf a prior
revocation of tre sarmit;

(2) Civil penalties;

(3) Crizinal fines for willful and negligant violations;
and

(4) C*ini1a1 finés against persons who knowingly make
eny tzlse statement, representation or certification
in anj form, nctice, refort, cr other document
recuired by the terms or conditions of any permit
or otherwise raquired by the Stai- as part of a
recording, reperting, or monit rxrg requirement;

c. Fppily maximum civil &nd crimiral cznaltiss and {ines which
are comparaple to the maximum amounts recoverable under
Section 2GS of the FWPCA cr which rzpresent an actual and
substantial econcmic dzterrent to the actions feor which
thay zre assessed or levied. Each_day of continuing
violation is 2 separata offense for which civil and
crimingl penalties and fines may be cbrainad.

Fedsra) Authority: FWPCA 33 402(5}(7}, 309, 304(a)(2)(c),
402{n), 5G4; 40 C.F.R. & 124.73.]

t2te Statutory and Reculatorv Authcrity:

Rermzrks of the Attornev General:
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permits which would violate the cenflict of intesrest provisien

c1.]

containzd in Sacticn 3C3(h)(2) of the FIPCA. _
[Fedzrai Authority: FWPCA § 304(h){2}(0); 40 C.F.R. § 124.

Stzte Stetuisry and Requlatory Auvthoritve
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Atitorrnev General:

In additicn %o the forecoing State Stztutory and Regulatory

norities, th2 foliowing additi 01c1 aL‘“vr1-:es suppert the State

-

“Program Descrigtion®™ for the reasons statad belcw:

[acd eny aHd1L1ona1 authorities or if all nacessary
authorities have been cited above, so indicate.]
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] Under zuthoritins in offact a2t fhz tize of this Statenzal, ne .
outstanding permits issuzd by this State [Zermenwzaitn] Tor thz cischarge
oi pelliutanis ere veiic for the purpeses ef the Neticnal Pollutant
vischirge Eliminaticn System creztzd under the FuPCA. Al1 parsens
oiraesently in possassion of a valid Statez pazrait for thes ciscnarge cf
poiiutants are rsguired to:
1. Comdly with tha appliication requiremsnts spscitied in
sugpart C oF'uua Guidelines;
2. Comply with parmit terms, cenditions, and regquirements
specifiad -ia subparts £, F, and G of thz Guidelinas; and
3. If such cersons are diszosing of pollutants into wells,
andly for end comp]; with a permit issuad by the [State
permit issuing agsncy or empleyez].
Dated:

(Signature)
[Title]



DOCUMENT C

Explanation of Procedural and Funding Requirements
for State Pretreatment Programs

Section 403.10(b) of the pretreatment regulation requires that
the Director of the State water pollution control agency submit to EPA
by October 10, 1978, an analysis of the State's current ability to
develop the procedures and resources required by 40 CFR 403.10. This
document describes in more detail the procedural and funding requirements
spelled out in 40 CFR 403.10. It is intended to provide assistance to .
States in determining, for the October 10 submission, the extent to which
they are currently able to implement these requirements.

In develaping this analysis, emphasis should be placed on assessing
the State's existing technical abilities and the adequacy of existing
State resources to carry out the pretreatment program. Where additional
procedures, technical expertise or resources will be needed to fully
implement the program, the State should indicate how these requirements will
be acquired. For example, the State should indicate whether it intends to
request additional funds to hire State personnel with technical expertise to
carry out the sampling and analytical requirements, whether it will contract
with an outside source to provide this expertise, or whether it will address
this procedural requirement with a combination of both approaches.



DOCUMENT C
Explanation of Procedural/Funding Requirements
for State Pretreatment Programs

Procedures/Funding to Identify POTWs Which ¥ill be Required to
Deveiop POTW Pretreatment Programs

The State must have the ability to determine which of its municipal
permittees will be required to develop a POTW pretreatment program.
As section 403.8{a) of the pretreatment regulation explains, POTWs
required to develop a program will include those POTWs with a

design flow cver § mgd receiving from industrial users wastes
which:

o0 pass through the POTW untreated
o interfere with the operation of the treatment works

0 are subject to pretreatment standards developed under the
authority of section 307(b) or (c) of the CWA.

In determining which POTKs are above 5 mgd, the State should look
at average design flow. In addition, if one permittee controls
several treatment works, the cumulative flow of the treamment works
should be considered in calculating average design flow. For
example, one Regional Authority controlling 3 treatment works with
average design flows of 3, 2 and 2 mgd respectively would be
viewed, for the purposes of the pretreatment regulation, as a
single operation with an average design flow greater than 5 mgd.

A recommended Tirst step in determining which POTWs over 5 mgd
should be required to develop 2 pretreatment program would be to
determine which POTWs receive wastes from one or more industries
within the 21 industrial categories 1isted in the NRDC Consent
Decrea (for reprinting of Consent Decree see The Environmental
Reporter-Cases, 8 ERC 2120). EPA anticipates that categorical pretreatment
standards under section 307(b) and (c) will be developed for almost
all industrial subcategories within the 21 industrial categories
listed in the NRDC Consent Decree. A possible approach to detecting
these sources would be to examine industrial inventories such

as the Dunn and Bradstreet Market Indicator and the Directory of
Chemical Producers, published by the Stanford Research Institute,

10 determine wnich of the listad sources are within the State and

~discharging into POTWs.

A second step in identifying POTWs required to develop a POTW
sretreatment program might be to look at those POTWs which are not
meeting their permit conditions. Such permittees would be likely
candidates for a pretreatment program aimed at controlling pollutants
which interfere with the operation of the POTW.



Section 403.8(a) of the pretreatment regulations also gives the
State authority to require the development of a pretreatment
program by POTWs with average design flows of 5 mgd or less. It is
recommended that the State require the development of a program
wherever the POTW receives industrial wastes from sources in one
or more of the 21 industrial categories listed in the NRDC Consent
Decree, is not meeting its permit conditions or where municipal
sludge is not meeting applicable requirements. The State is
strongly urged to exercise its option to extend the requirement to
develop pretreatment program as broadly as possible. The burden of
proof for demonstrating that a program is not needed should rest on
the POTX. Khere there is some doubt that a certain POTW has
industrial influent subject to pretreatment requirements, the POTW
can be allowed to show that it need not develop a program. In such
cases, a clause can be inserted in the municipal permit along with
the compliance schedule for the development of 2 pretreatment
program. This clause would state that if the industrial waste
inventory required by the compliance schedule demonstrates that the
POTW has no significant contribution of industrial wastes which
would be subject to pretreatment requirements, the POTW would not
be required to continue develepment. of the program.

In brief narrative form, the State should explain those procedures
it has currently developed for identifying POTWs above and below 5
mgd required to develop a pretreatment program. The narrative
should be accompanied by & statement of the resources currently
devoted to this undertaking. If a program to identify appropriate
POTWs is planned for the future, the State should indicate what
approaches to identifying POTWS will be used and what criteria will
be applied in identifying the pollutants ard industries subject to
pretreatment requirements. The State should also describe briefly
its planned procedures for providing technical and legal assistance
to POTWs where help is needed in developing a POTW pretreatment
program.

Procedures/Funding to Notify POTWs of Pretreatment Requirements

The State should indicate those procedures it has developed to
notify POTWs of applicable pretreatment requirements as set forth
in 40 CFR 403.8(2)(iii}. This may consist of a mailing system for
distributing information such as copies of the pretreatment regula-
tion and any guidance on developing a POTW pretreatment program
prepared by the State or EPA. Any such distribution system should
be coordinated with similar information networks employed by State
personnel in charge ot EPA construction grants.



3.

Procedures/Funding to Incorporate Pretreatment Requirements in Municipa)
Permits

Where States currently have the authority to revoke and reissue or

modify municipal permits to incorporate an approved pretreatment

program or a compliance schedule for developing such a program,

(see Attorney General's Pretreatment statement section 2) they will be required
to exercise this authority. Otherwise, a State must include a

modification clause in appropriate POTW permits which calls for the
incorporation of pretreatment requirements at a later date. The

State should indicate to EPA the priorities it will use for incorporat-

ing pretreatment requirements into POTW permits and an estimate

of the additional resources, if any, which will be required to

carry out this task. For example, the State should indicate to the
best of jts ability:

o the number of municipal permits which will incorporate pretreatment
requirements at the same time as they are revoked and reissued
or modified for the purpose of meeting the provisions of 301(1)
or 301(h) of the Clean Water Act;

o the number of expiring municipal permits not receiving 301(i) or
301(h) modifications which will incorporate pretreatment conditions
upon reijssuance

o the number of municipal permits to be revoked and reissued or
medified +to include an approved pretreatment program or a
compliance schedule for developing such a program

Procedures/Funding to Make Determinations on Requests for POTW
Pretreatment Program Approval and Removal Allowances

The State must have the procedures and funding to receive and make
determinations on requests for POTW pretreatment program and
renoval allowance approval. In general this responsibility will
require that the State have procedures and funding to:

o comply with the public notice provisions of section 403.11(b}(1)
of the regulation which requires the State to:

1. mail notices of the request for approval to adjoining
States whose waters may be affected;

2. mail noticas of the request to appropriate area-wide planning
agencies (Section 208 of the CXA) and other persons or organiza-
tions with an interest in the request for program approval or
removal allowance;
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3. publish a notice of the request in the largest daily newspapers
of the municipality in which the POTW requesting program
or removal allowance approval is located. These notices
shall indicate that a comment period will be provided for

interested parties to express their views on the request for
program approval or removal allowance.
Provide a public hearing if requested by any affected or interestsd
party as provided for in section 403.11(b)(2). Notice of such a
hearing will be published in the same newspapers where the

original notice of request for program or removal credit approval
appeared.

(@)

o Make a final determination on the request if EPA has not objected
in writing to the approval of the request during the comment '
period. In making the final determination, the State should
take into consideration views expressed by interested parties
during the comment period and hearing, if held.

o Issue a public notice of the final determination on the request.
Tnis notice shall be sent to all persons who submitted comments
and/or participated in the public hearing. In addition, the
notice will be published in the same newspapers as the original
notice of request for approval was published.

The Stata should indicate to EPA by October 10, its current ability
to carry out these responsibilities, focusing primarily on staffing
and funding availability. This assessment should be based on an
estimate of the number of POTWs which will be scheduled to receive
POTW pretreatment program and removal allowance approval during the
remajnder of the State's budget year. The State should then
indicate the projected resource levels for POTW pretreatment
program and removal allowance approval in each of the budget years
1979-1283 based on the estimated number of POTWs requesting program
and removal allowance ezpproval during each of these years. Finally,
the State should explain how it can insure, to the best of its

ability, that the funding required to carry out this activity will
be available each year.

Procedures/Funding for ldentifying and Motifying Industrial
Users Supject %o Pretreatment Reguirements

The pretreatnent regulations provide that where a POTW is not
required to develop a POTW pretreatment program, the State will
assume responsibility for iaentifying industrial users of the POTW
which might be subject to pretreatment standards. The State may



devise its own methods for obtaining this information, including
requiring ‘the POTW to identify the industrial users in question.
Reference to the Dunn and Bradstreet and Directory of Chemical

Producers listings, as mentioned earlier, may provide a convenient

first step. In many cases this information may already have been
provided by the POTW through part 4 of the municipal permit applica-
tion form. Through whatever means it chooses, the State should
insure that all industrial users which fall within one or more of
the 21 industrial categories listed in the NRDC Consent Decree are
jdentified. In addition, the State should identify as subject to
pretreatment standards all industrial users which contribute
pollutants which interfere with the operation of the treatment
works or pass through the POTW untreated.

Once the appropriate industrial users have been identified, the
tate must ensure that they are notified of all applicable existing

pretreatment standards and of applicable pretreatment standards

which might be forthcoming. Acceptable procedures would include

a mailing list for industrial users or an arrangement with the POTW
requiring it to provide the requisite notice.

The State should indicate by October 10, whether it has presently
in operation effective procedures for identifying and notifying
industrial users currently or potentially subject to pretreatment
standards. If such procedures are not currently on line, if

for exampie, information supplied by part 4 of the municipal
application form is not sufficiently detailed to provide the
required information, the State should indicate how it plans to
develop the ability to identify and notify appropriate industrial
users. The description of these procedures should be accompanied
by- an assessment of resources needed to implement them, the current
availability of resources to meet this need and plans for obtaining
additional resources if required.

Procedures/Fundinag for Identifying the Character and Volume of

Pollutants Contributed by Industrial Users to POTWs

Section 403.10(f)(2)(i) of the pretreatment regulation provides
that where a POTW is not required to develop a POTW pretreatment
program, the State will be required to carry out those procedures
which would otherwise have been the responsiblity of the POTW. One

of these responsiblities is the identification of the character

and volume of pollutants being contributed to the POTW by sources
subject to pretreatment requirements (see 403.8(f}(2)(ii)).
Indus<rial users subject to pretreatment requirements include those
which are subject to pretreatment standards promulgated under
section 307(b) and (c) and/or, contribute pollutants wnich interfere
with the operation of the POTW or which pass through the POTW
untreated. This responsibility is complicated by the Tact that



analytical and monitoring techniques are not yet available to
provide a quantitative analysis of the presence of many of the
pollutants in question. In recognition of this problem, EPA
recommends that States follow the procedures outlined below in
developing their inventory of industrial waste contribution.

0

The first step in the waste 1nventorv should be a qualitative
analysis of pollutants being contributed by all industrial

sources within the system. The individual industrial users

should be asked to provide information on the type and approximate
quantity of pollutants discharged by the facility. This information
should be derived entirely from knowledge of the facility's

process and should not require any sampling at the source.

Second, the State should review this qualitative information on

tne pollutants being discharged into the system and remove from

further consideration those pollutants which are not within the

129 pollutants to be regulated with national pretreatment

standards and/or which are known not to interfere with the operation
of the POTW or pass through the POTW untreated.

Third, the State (or POTW if the Stata so directs) will then
samp]e the influent to the POTW to dstermine which of the
pollutants remaining after step two 2opear in significant
concentrations in the influent to the POTW. In carrying out
this sampling, the State should use those sampling and analytical
techniques set forth in 40 CFR part 136. If a pollutant

appears at such a low concentration that it is highly unlikely
that it would have an adverse effect on the operation of the
POTW, pass through untreated, or if the pollutant does not
appear at all in the influent to the POTW, it should be excluded
from further consideration.

Fourth, the analysis in preceeding staps has resulted in a list

of those pollutants contributed to tne system which may affect

the operation of the POTW or pass through the POTY untreated.
The next step is to determine which industrial users have such
pollutants in their effluent.

Fifth, those industrial users identified in step four will be
requ1red to do sampling and analysis to quantify the amounts of
those pollutants being discharged by that source into the POTW.

if necessary, the State may then impcse ucon that industrial

user an effluent limitation which wiil z=nsure that such pollutants
are discharged at levels which will rct interfere with the
operation of the treatment works or zass through in unacceptable
amounts.




o Finally, as Federal pretreatment standards for jndustrial
subcategories are promulgated, the State will require that
industrial users belonging to those subcategories sample
and analyze their effluent to quantify the amount of poliutants

regulated by the standard being discharged by that industrial
user.

The above procedures can be characterized as a 2-part program.
Initially, prior to the development of sampling and analytical
techniques for many of the complex pollutants regulated within the
21 industrial categories {and approximately 400 industrial subcate-
¢ories) set forth in the NRDC Consent Decree, the State will focus
on identifying and quantifying only those pollutants which interfere
with the operation of the treatment works. Then, as Federal
pretreatment standards for the 129 pollutants in the 21 industrial
categories emerge, along with recommended sampling and analytical
techniques for such pollutants, the State will be required to
elicit specific quantitative information on the character and

volume of pollutants discharged by indstrial users regulated by
Federal standards.

POTWs which are required to develop a POTW pretreatment program are
responsible for carrying ocut the industrial waste inventory in lieu
of the State (see 403.8(f)(ii) and step 2 of the municipal pretreat-
ment compliance schedule). The State should reccmmend that this
2-stap program be used by such POTWs. '

The State should indicate to EPA by October 10 its current ability
to carry out the industrial waste characterization program described
sbave. Particular attention should be paid to the availability of
resources to implement this survey, the techrical ability of the
Stata to sample influent to POTWs as required by step 3 above, and
+he State's technical ability to develop effluent limitations for
industrial users where necessary to control the introduction of
pollutants which interfere with the operation of the POTW. The
State should discuss those resources and technical abilities which
it will need to acquire to fully implement the ccmponents of the
industrial waste inventory described above.
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Procedures/Funding to Make Determinations on Requests for Fundamentally

Different Facter Yariances

Section 403.13 of the pretreatment regulation provides that States
will be responsible for considering requests for fundamentally
different factors variances. Any interested person believing that
factors relating to an industrial user are fundamentally different
from the factors considered during the development of a categorial
pretreatment standard applicable to that user may apply for a ‘
fundamentally different factors variance allowing a modification of
the discharge limit specified in that standard.

The State must have procedures to review such requests, and make a
determination to deny the request or recommend to EPA that ‘the
request be approved. In making this determination, the State must
consider the factors outlined in 403.13(c) and (d). The State

should submit to EPA by October 10, 1978, a discussion of its current
ability to consider requests for fundamentally different factor
variances. Emphasis should be placed on current funding availability
and projected funding needs. In addition, the State should

identify the existing or required technical expertise it will need

to evaluate the various factors listed in 403.13(c¢c) and (d).

Procedures/Funding to Ensure Compliance with Pretreatment Standards

and Permit Conditions

Where a POTW is not required to develop a POTW pretreatment program,
the State will be required to ensure that industrial users of that
POTW subject to pretreatment standards comply with those standards.
In order to do so, the State must develop procedures which include
the following:

o Where State law provides adequate authority, the State should
‘nave the technical ability to review the technology which the

industry proposes to install in order to meet State or Federally
imposed pretreatment standards.

o Once the compliance date for a pretreatment standard has passed,
the State must have procedures to receive and analyze the report
submitted by the industry, in compliance with the requirements
of 403.12(d), indicating whether or not the industry has complied
with applicable effluent limitations.
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The State must develop the administrative and technical ability
to receive and analyze the periodic reports submitted by industrial

users indicating continued compliance with pretreatment standards
{see 403.12(e)).

The State must ensure that it has adequate resources and technical
expertise to determine, independent of reports submitted by

the industrial user, that the user is in compliance with applicable
pretreatment standards. For example, the State should have
procedures for scheduling periodic checks on industrial users

to spot-check compliance, sampling the effluent at the industrial
sources and analyzing this effluent to ensure compliance. with
applicable limitations.

Where a POTW pretreatment program has been develaped and the POTW
has been granted a removal allowance for certain pollutants, the
State must have procedures.to:

o

receive and analyze periodic reports from the POTW indicating
continued removal at the rate allowed by the POTW's permit and
continued compliance with sludge reguirements;

sample and analyze the influent to and effluent from the POTW to
determine, independent of reports submitted by the POTW, that the
POTH is maintaining the approved level of removal and is in
compliance with all applicable sludge requirements.

It is recogn1zed that the samp]ing and analytical requirements
explained in this section may impose a substantial resource burden
on the State. While it is preferred that the State develop i%s own
technical expertise, an acceptable alternative wculd be for the
State to contract with private consultants, universities or other
groups with sufficient technical expertise to carry out the sampling
and analytical requirements described in this section.





