¢
3
"
N
v

b

" >
Woagalt

UNITED STATES ENVIRONMENTAL PRCTEICTICN AGENCY
WASHINGTON, D.C. 20460

,
K
g
% :
<.

N

ANy

OFFICE OF
GENERmAL COUNSEL

¢IEPIORANDUM

SUBJECT: Eligibility for Variances under Section
301(i) (1) of the Cleah Water Act

FKOM: Colburn T. Lherney{&?’
Associate General Cohnsél
Water Division (LEWI32W)

TO: Retecca Hanmer
Direscrter
Oriice of Water Enforcement and
Permits (EN-33%5)

Bruce Barrett requested my legzl opinion on a set of
five issues relating to the eligibility of publicly owned
treatment works (POTWs) for compliance extensions under
Section 301(i)(l) of the Clean Water aAct (Cwa). This
memorandum responds to that request.

QUESTION 1

(1) Can EPA (or an approved NPDES State) issue a Section
301(i) (1) compliance extension to a municipal permittee that
will not be receiving Federal funds to construct its treatment
facilicy?

ANSWER
Yes, if the permittee is otherwise eligible. 1In order
to be eligible a POTW would have to establish that it applied

by June 26, 1978 and meets a variety of substantive criteria
discussed below.

Discussion

Under Section 301(b)(l)(B) and (C) of the CWA, enacted
in 1972, all POTWs were required to comply with secondary
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treatment, 4s well as a varieCy or other reguirements, 1/ by
July 1, 1977. To assist POTWs co meet the 1577 compliance
deadline, Congress also enacted in 1972 Title 11 of che CWwa,
which provided Federal grant assistance for POTW construction.
Congress did not, however, condition the applicability of

the compliance deadline upon the timely receipt of Federal
funds. See State Water Control Board v. Train, 559 F.2d

921 (4th Cir. 1977).

Many POTWs failed to meet the 1977 deadline, in parc
because of delays in Federal funding. Therefore, in the
1977 Amendments to the CWA, Congress enacted a new Secticn
301(i)(l) granting EPA the authority to extend the compliance
deadline for particular POTWs in appropriate circumstances. 2/
Section 301(i)(l) as originally enacted read as follows: -

Where construction is required in
order Zor a planned or existcing publicly
owned treatlent works to achieve limitations
under subsection (p)(1l)(B) or (b)(1)(C) of
this section, but (A) construction cannot be
complezed within the time required in such
subtsecrtion. or (B) the Unirtea Staces has
failed to make financial assistance under this
Act available in time to achieve such limitations
by the time specifiied in such subsection, the
owner or operator of such treatment works may
request the Administrator (or if appropriate the
State) to issue a permit pursuant to section 402
of this Act or to modify a permit issued pursuant
to that section to extend such time for compliance.
Any such request shall be filed with the Administrator
(or if appropriate the State) within 180 days
after the date of enactment of this subsection.
The Administrator (or if appropriate the State)

1/ These consist of "any more stringent limitation, including
those necessary to meet water quality standards, treatment

standards, or schedule of compliance, established pursuant

to any State law or regulations (under authority preserved

by section 510), or any other Federal law or regulation, or

required to implement any applicable water quality standard

established pursuant to this Act." Section 301(b)(1l)(C).

2/ Congress also granted EPA authority to extend compliance

- deadlines for direct dischargers that hac :lanned to
discharge into POTWs thar were not vet fully constructed and

were granted Section 301(i)(l) extensions. See Section 301(i;(2).
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mav grant such reguest and issue or 20Jd1ZVv such a
permit, which shall contain a3 schedule of compliance
for the publicly owned treatzent works based on

the earliest date by wnich such financial assistance
will be available from the United States zna
construction can be coaplecred, but in no event

later than July 1, 1983, and shall contain such
other teras and conditions, including those necessary
to carry out subsection (b) through (g) of section
201 of this Act, section 307 of this Act, and suca
interim effluent limicarions applicable to chat
treatment works as the Administrator determines

are necessary to carry out the provisions of this
Act.

On Deceuber 29, 1981, Congress again smended the Clean
Water Act by enacting the '"Municipal Wastewater Treztment
Construction Grant Amendments orf 1981," P.L. 97-117 ("1981
Amencments’), The 1921 amendments reduced Federzl funding
of P0Tws, both in agz ete terms and in rthe aaxinmum
percentage oI const on costs thet =&y be borne by EPA.

The 1981 Amendaents also extended the compliznce deadline
for recipients of Section 301(i) extensions to July 1,
1988. The remainder of the section was unchanged. Thus,
the criteria that previously applied to obtaining and granting
extensions have remzined in effect. Congress did, however,
restrict the availability of extensions beyond July 1, 1983:

The amendment shell not be interpreted or
applied to extend the date for compliance
with section 301(o)(1l)(B) or (C) of the
Federal Water Pollution Control Act
beyond schedules for compliance in effecc
as of the date of enactment of this Act,
except in cases where reductions in the
amount of financial assistance under

this Act or changed conditions affecting
the rate of construction beyond the
control of the owner or operatocr will make
it impossible to complete construction

by July 1, 1983.

1981 Amendments, Section 21l(a).

The criteria set forth in Section 301(i)(l) and in
Section 21(a) of the 1981 Amendments arc designed tc assess
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whethier a POTw has justiZiablvy failed to achieve compliance
with cthe relevant compliance deadline. 3/ These include the
POTW's ability to physically construct by the deadline; the
impact of Federal failure to provide fundLﬁg in a Cl”e1j
manner upon the POTW's schedule; anc changed conditions that
have affected the rate of constructon beyond the POTW's
control. None of these statutory criteria makes a POTW's
eligibilitv for an exctension contingent upon the likelihood
that the POTW will receive Federal funds in the furture.

Likewise, nothing in the legislative history prevents
EPA from granting a Section 301(i) extension to an otherwise
eligible POTW that will not receive Federal funds. The
relevant legislative history consists of cthe following brief
discussion in the Senate Report:

The 1972 2Acc Orlclnallj required municipal plant
to comply with erfluent limitations based on seconcar}
treatnment by 1977. This deadline proved to ve difficul:,
and in many cases impossible to meet, largelv because of
insurfficient rederal funding. The 1977 zmencments,
therefore, permitted extension of the deacline to
municipalities acring in good Zfaith wnich were unabl
to neet this reguirement. Such extensions were to be
in no case later than July 1, 1983.

With the projected shortfall in Federal expendicures,
and the reduced Federzal share for the construction grant
program, it is once more apparent that manyv communities
will be unable to meet the 1933 deadline. The legislation
thus extends the deadline to 1988 for communities wnich
cannot meet earlier ceadlines because Feageral runas
are not available. The Committee emphasizes that the
same gooC raitn requirements now in existing law are
also extended to facilities seeking the new extension.

* * * * %

The Commictee is aware that a number of communities
are under court orders to comply with certain pollution
control deadlines. These communities will not be
helped by the further program limitations and reduced
funding imposed by this legislation. This provision

3/ The relevantc compliance deadline at present 1s either no
later than July 1, 1977, or, for POTWs that were granced
Secrtion 301l{i)(l) extensions, no later than July 1, 1983.
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expresses the sense oI the Congress that courcs in
supervision of court orders tfor such non-complying
municipalities take cognizance of the amencaents
contained in this legislation in their consideration
of modiiications to such deadlines.

Senate Report No. 97-204, 97th Cong., lst Sess. (l98l), at 17
(emphasis added).

Under no circumstances, however, may a POTW delay
compliance beyond July 1, 1988. Section 301(i) provides that
any extension "shall contain a schedule of compliance for the
publicly owned treatment works based on the earliest date by
which such financial assistance will be available from the
United States and construction can be completed, but in no
event later than Juiy 1, 1988" (emphasis added) and must
contaln lnterim limltations or other necessary recuirements.

Thus, even if the PCTW does not ant;cipate receiving any Fecerzl

funcs, it is required to construct znc achieve com allance. a/
The quoted languzge coes indicate, however, that the schedulacd
availability of Federal funcding is 2 relevant facror in
estzolishing a schecule or ccmp1iance for POTWs that are
granted extensions under Section 301(%i).

YUESTION 2

Can a Section 301(i)(l) compliance extension bevond
July 1, 1983 be issued to a permittee that applied for an
exten31on by June 26, 1978, if EPA (or an approved WPDES
State) never acted on the request7

ANSWER
Yes.

DISCUSSION

The 1977 Amendments to the CWA provide that EPA may
grant an extension to any eligible POTW that applied in 2
timely manner. There is no deadline by which EPA is
required to graui or deny the extension. The 1981 Amendments
and legislative history did not alter this conclusion,

&/ Woreover we note that the 1931 amendments cut back on the

Federal yrants program without providing a waiver for
unfunded 2CT%hs. fue"eLO-g, POTWs do not have a reasonabvle
basis to expect that Congress will provide furcher relief from
compliance ueaallﬂes in the fucture.



QUESTION 3

Is a permittee that requested a Secticn 301(1i) (1)
compliance extension upon wnhich EPA (or the approved State)
did not act in violation of the Act or NPDES regulations?

ANSWER

Yes, if the permittee has not achieved compliance with
the requirements of Section 301(b)(l)(3) and (C) by the deadline
set forth in its permit.

DISCUSSION

Initially, all POTWs should have been issued permits
requiring compliance with Section 301(b)(1l)(3) and (C) not
later cthan July 1, 1977. This permit deacdline remains in
effect unless the permi:c is modified by EPA (or the zapproved
State) under Section 301(i)(l). 1If EPA (or the approved
Stacte) has not modified the permit to extend che deadline
and cthe permittee has not achieved codpliance by the deacdline,
tnen the permitctee is in violation of its permit. 5/

QUESTION &

Can EPA bring an enforcement action against a POTW
wnere ZPA nas not vet actec upon the POTW's timely Section
301(1)(l) requesct?

ANSWER

Yes.

DISCUSSION

EPA may bring an enforcement action under Section 309 of
the Act against any permittee that is violating its permirc.
If a POTW has not complied with the cecmpliance deadline in
its permit, it is subject to an enforcement action.

The statute does not provide any defense against
enforcement based upon the penagency of a request for an
extension, variance, or other permit modification. While the

5/ The Senate Report described the reported bill as extending
the 1983 deadline. However, like the enactec zmendment,

the bill itself did not extend the deadline. Racther, it

authorized EPA to do so on a case-by-case basis, the*ehv

assuring, as noted in the Senate Report, that only good-Iaich
actors receive such extensions.



issue nas vet to arise in any Clean Water Act case, it has

been held that enrorcement 4ctions iaay proceed, and compliance
orders may be issued, under the Clean Air Act against violators
of State Implementation Plans (SIPs), despite the pendency

of variance requests. Train v. Naturzl Resources Derzense
Council, 421 U.S. 60,92 (1975); Qhio Environmental Council

v. U.S. District Court, 565 r.2d 393, 397 (6tn Cir. 1977);
Gettv 01l Co. v. Ruckelshaus, 467 F.2d 349 (3rd Cir. 1972).

None of the Clean Air Act cases cited above involved
delavs as lengthy as EPA's six-year delay in deciding many
301(i) extension requests. However, the principle that valid
existing requirements are enforceable remains true in any
case. ILf a POTW believes cthat the Agency is unduly delaying
its Secticn 301(i) decision to the POTW's agetriment, the
POTW can challenge the Agency delay, as discussed below.

Such delay is not, however, a derense against enforcezent oL
the existing requirenent.

This does not mean that & court would
variance reguest. If EPs were to bring an
against a POTW without having actec upon T POT.
request, the POTw mav seex (by asserting a counter i
iniciating a separzte lawsuit) to compel SZPA ©o act up
request. Under the Administrative Procedure Act (APA), 5
U.S.C. §706(1), a reviewing court 5/ may "compel agency
action unlawfully withheld or unrcasonabdly delayed."”
Furthermore, the APA generzlly requires agencies to conclude
macters "[w]ith due regard Zor the convenience and necessity
of the parties or their representatives and within a reasonable
time." 5 U.S.C. §555(b).

A claim to compel agency action might also be asserted
under Section 505(a)(2) of the CWA, which provides for an
action in district court against the Administrator "where
there is alleged a failure of the Administrator to periform
any act or duty under this Act which is not discretionary
with tne Administrator.” A court might accept a POTW's
argument that the duty to act upon a 301(i) request within a
reasonable time is not discretionary. See, e.g., Rite-Research
Improves the Environment v. Costle, 650 F.2d 1312, 1322
(5cth Cir. 198l). See also FIC v. Anderscn 631 F.2d 741
(D.C. Cir. 1979); Nader v. FCC, 520 F.2d 182 (D.C. Cir. 1975).

6/ "Reviewing court" is undefined. However, Section 702 of

the APA provides that unless prior, adegquate and exclusive
opporIuns., or juciciagl review is provided by law, agency
acrion is sudject to jee.clal review in civil or criminal
proceedings Zor judicial enforcewca..
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If the POTW dsserts a claim. a court way well stay the
enforcezent proceeding penaing an agency decision vn tne
Section 301(i) request. In an extreme case where agency
delay has prejudiced the POTWw's ability to derend itself
(e.g., if POTW employees with pertinent knowledge have lert
its employ ana are unevailaole), the court mignt even disnmiss
the lawsuit. See, e.e., EEOC v. Libertv Loan Coro., 584
F.2d 853 (8th Cir. 1973) and cases citea thereiln at 835,

Finally, even if the court allows the case to proceed to
judgment in EPA's favor, either before or arfter a final agency
action on the 301(i) request, the court maintains a great
deal of equitable discretion to fashion appropriate remedies
for violations of Clezn Water Act requirementcs., Weinberger
v. Romero-Barcelo. 456 U.S. 305 (1982). Moreover, 4 cour:
would lixely pe mindful of the admonition in the Senate Report,
sucra at 17, that courts tare cognizance of the 1981 amencments
to Seczion 301(i) in addressing instances of zunicipal non-
cozoliance and fashioning new courc-orcered deadlines. 1If a
POTW submitted a Section 301(i) reguest in good faith, and
EP~ nas finally denied the recuest cnly afzer vears of agelav,

2 Courtc may well exercise its ciscrerion by ceclining to
izpose substantial penalties or burdensome compliance
schedule upon the PCTwW.

[V

QUESTION 5

Can EPA use the administrative Order process (Section
309(a)(5)) to issue compliance schedules in lieu orf modifying
or reissuing permits for municipalities that are eligible
for Section 301(i)(1l) compliance extensions?

ANSWER

Administrative vrders can be used, but not "in lieu" of
Section 301(i)(l) compliance extensions.

DISCUSSION

Administrative orders under Section 309(a){(3) and (5)(a) 7/
cannot be used "in lieu" 0of Section 301(i){(l) extensions

7/ Section 309(a)(3) provides:

Whenever on the basis of any information available to him
the Administrator £inds that any person is in violation of
(FOOTHCTE CONTINUED ON NEXT PAGE)
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lonally distincec. A

establishes a new compliance deadline for the POTW.

because the two processes are funcc
Secticn 301(i)(l) extension is ser rorth in a permit, wnich.
thereby

An administrative order

is an enforcement action.

Compliance

with the order does not relieve che POTw [rom its legal

obligation to comply with the permit deadline.

Environmental Coalition v. EPA, 19

Cir. 1983).

See Montgcrery
1171 (D.cC.

E.R.C. 1169,

The ord=r merely assures the POTW that EPA will

exercise its discretion not to enforce against the permit
violation if the POIW complies with a specified set of

requirements.

The distinction between Section 301(i) extensions and

administrative orders may be important from the POTW
If the POTW is issued a permit containing a Section

of view.
301(i) extension and complies with
a good defense to citizens' suits.
receive such an extension, ir will
suits alleging a pernit violation;
adrinistractive order is no defense
vontgomerv Envircnmental Coalirtion

17!

§ point

thac permit, the POTW has
If the P0TW does not

be subiect to citizens'

counpliznce with an

to such a lawsuit. See

v. EPA supre, &t n. 9.

Thererore,
on a broad

T if EPA woula attempt o

(FOOTNOTE 7 CONTINUED)

sections 301, 302, 306, 307, 308,

scale "in lieu orf" 301(i) extensions,

313,

use scministracive orders
it would »e

or 405 of this Act, or

is in violaction of any permit condition or limitation
implementing any of such sections in a permit issued under

section 402 of this Actc . .

*

he shall issue an order

requiring such person to comply with such section or requireament,
or he shall bring a civil action in accordance with subsection

of this section.

(b)
Section 309(a)(5) (A) provides:

Any order issued under this subsection shall be by personal
service, shall state with reasonable specificity the nature
of the violation, and shall specify a time for compliance not
to exceed thirty days in the case of a violation of an interia
compliance schedule or operation and maintenance requirement
and not to exceed a time the Administrator determines to be
reasonable in the case or a violarion of a final deadline,
taking into account the seriousness or the violation and any
good faith efforts to comply with applicable requirements.
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placing those POTWs &t risk despice Congress' clear intent
to afford them relief. 8/

Nonetheless, the use of administrative orders under
Section 309(a)(5) is a permissible means of issuing enforceable
compliance schedules to POTWs that are not bomplylnc with their
permits. Wnile an administrative order does not shield a POTW
from citizens suits, it does provide governmental assurances
of non-enforcement if the order is complied with. Furthzroore,

if a citizen suit is brought, the Administrative order is
likely to be assicned significant mn1ahf‘ hv a rev1ew1no court.
diDT Ly Ve Quewagpiivw - —-labs

ho
~

8/ As noted above, the failure to act upon requests for

- Section 301(i) extensions gives rise to potential actions
by POTWs or others to compel AgenCJ action. Moreover, in a
recent case decided under the Resource Conservation and
Recovery Act (RCRA), the Court held that a general agency
policy not to issue RCRA permits to certain types of faciliities
jeopardized the rights and interests of parties and was
therefore a rule reviewable in the U.S. Circuit Court of
Appeals. Environmental Defense Fund v. Gorsuch, 713 ¥.2d 802
(D.C. Cir. 1983). Extending this line or reasoning, a petitioner
might argue that an EPA "decision" not to act upon Section
301(i) (1) applications is a rule and challenge this "rule”

in the U.S. Circuit Court of Appeals, alleging that the rule

ls arbitrary and capricious or is otherwise without legal
basis.

9/ The issuance of A.0.s with reasonable compliance schedules
also might help ZPA defend against a Section 505 acticn
seeking to compel Agency action on the Section 301(i) application.

cc: Louise Jacobs





