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MEMORANDUM 

SUBJECT: Eligibility for Variances under Section 
301(i)(1) of the Clean Water Act 

FROM: Colburn T. Cherney 
Associate General Counsel 
Water Division (LE-132W) 

TO: Rebecca Hanmer 
Director 
Office of Water Enforcement and 

Permits (EN-335) 

Bruce Barrett requested my legal opinion on a set of 
five issues relating to the eligibility of publicly owned 
treatment works (POTWs) for compliance extensions under 
Section 301(i)(1) of the Clean Water Act (CWA). This 
memorandum responds to that request. 

QUESTION 1 

(1) Can EPA (or an approved NPDES State) issue a Section 
301(i)(1) compliance extension to a municipal permittee that 
will not be receiving Federal funds to construct its treatment 
facility? 

ANSWER -- 

Yes, if the permittee is otherwise eligible. In order 
to be eligible a POTW would have to establish that it applied 
by June 26, 1978 and meets a variety of substantive criteria 
discussed below. 

Discussion 

Under Section 301(b)(1)(B) and (C) of the CWA, enacted 
in 1972, all POTWs were required to comply with secondary 
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treatment, as well as a variety of other requirements, 1/ by 
July 1, 1977. To assist POTWs CO meet the 1977 compliance 
deadline, Congress also enacted in 1972 Title II of the CWA, 
which provided Federal grant assistance for POTW construction. 
Congress did not, however, condition the applicability of 
the compliance deadline upon the timely receipt of Federal 
funds. See State Water Control Board v. Train, 559 F.2d 
921 (4th Cir. 1977). 

Many POTWs failed to meet the 1977 deadline, in part 
because of delays in Federal funding. Therefore, in the 
1977 Amendments to the CWA, Congress enacted a new Section 
301(i) (1) granting EPA the authority to extend the compliance 
deadline for particular POTWs in appropriate circmstances. 2/ 
Section 301(i)(1) as originally enacted read as follows: 

Where construction is required in 
order for a planned or existing publicly 
owned treatment works to achieve limitations 
under subsection (b)(l)(B) or (b)(1)(C) of 
this section, but (A) construction cannot be 
completed within the time required in such 
subsection, or (B) the United States has 
failed to make financial assistance under this 
Act available in time to achieve such limitations 
by the time specified in such subsection, the 
owner or operator of such treatment works may 
request the Administrator (or if appropriate the 
State) co issue a permit pursuant to section 402 
of this Act or to modify a permit issued pursuant 
to that section to extend such time for compliance. 
Any such request shall be filed with the Administrator 
(or if appropriate the State) within 180 days 
after the date of enactment of this subsection. 
The Administrator (or if appropriate the State) 

1/ These consist of “any more stringent limitation, including 
those necessary to meet water quality standards, treatment 

standards, or schedule of compliance, established pursuant 
to any State law or regulations (under authority preserved 
by section 510), or any other Federal law or regulation, or 
required to implement any applicable water quality standard 
established pursuant to this Act.” Section 301(b) (1) (C). 

2/ Congress also granted EPA authority to extend compliance 
deadlines for direct dischargers that had planned to 

discharge into POTWs that were not yet fully constructed and 
were granted Section 301(i) (1) extensions. See Section 301 (i) (2). 



-j- 

nsy gr;lnc such fr= yu2sr ano issue or moliify such a 
permit, which shail contain a schedule of compliance 
for the publicly owned treatment works based on 
the earliest date by which such fin&ncizL assis:ance 
will be available from the i’nired States ano 
construction can be completed, but in no event 
later than Julv 1, 1933, and shall contain such 
ocher terms ana conditions, inciuding chose necessary 
to carry out subsection (b) through (g) of section 
201 of this Act, section 307 of this act, and such 
interim effluent limitations applicable to that 
treatment works as the Administrator determines 
are necessary to carry out :he provisions of this 
Act. 

On December 29, 1981, Congress again amended the Clean 
lister Acr by enacting the “Slunicipal Xas:ewatsr TreatTent 
Cons truction Grant .;mendnents of l?Si,” P.L. 9i-1J7 (“1981 
Amendments”). The 1951 amendments reduced Pederzl funding 
of POT&s, both in agzreeatz terms anti Ln the maximum 
percentage 05 construction ccsts that zay be borne by EPA. 

The 1381 ,Imendnents also ?:<:snded rile cozpliancc deadline 
for recipients of Section 301(i) extensions to’July 1, 
1938. The remainder of the section was unchanged. Thus, 
the criteria that previously applied to obtaining and granting 
extensions have remained Fn effect. Con,gess did, however, 
restrict the availability of extensions beyond July 1, 1983: 

The amendment shall not be interpreted or 
applied to extend the date for compliance 
with section 301(b)(l)(B) or (C) of the 
Federal Water Pollution Control Act 
beyond schedules for compliance in effect 
as of the date of enactment of this Act, 
except in cases where reductions in the 
amount of financial assistance under 
this Act or changed conditions affecting 
the rate of construction beyond the 
control of the owner or operator will make 
it impossible to complete construction 
by July 1, 19S3. 

1981 Amendments, Section 21(a). 

The criteria set forth in Section 301(i)(L) and in 
Section 21(a) of the 1981 amendments arc designed to assess 
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whilcher a WK has justifiabl:? failed to achieve comgliancr! 
lqith the relevant compliance deadline. 3/ These include the 
pOT:v”s ability to physically construct 6y the deadline; the 
iEpact of Federal farlure to provide funding in a timely 
manner upon the POTX’s schedulti; and changed conditions chst 
have affected the rate of constructon beyond the POTW’s 
control. None of these statutory criteria makes a POTW’s 
eligibility for an extension contingent upon the likelihood 
that the POTW will receive Federal funds in the future. 

Likewise, nothing in the Legislative history prevents 
EPA from granting a Section 301(i) extension to an ocherwise 
eligible ?OTN that will not receive Federal funds. The 
relevant legislative history consists of the foliowing brief 
discussion in the Senate Xeport: 

The 1972 .i-ct originally required municipal. plants 
to cosply with effluent, Linita:ions Sased cn secondary 
treatDent by 1977. This deadline proved to be difficult, 
and in many cases inpossLblt2 to neet, 12rz _ely because of 
insufficienr Fed2ral f?Lndlng. The 197? aaenazients, 
therefore, pernitted extension of the deadline to 
nunicixalities acting in good faith wkich were unab!e 
to meet t5lLs requirement. Such extensions were to be 
in no case later than July 1, 1983. 

;Jich Che projected shortfall in Federsi expenditures, 
and the reduced Federal share for the construction grant 
program, it is once more apparent that many communities 
will be unable to meet the 1953 deadline. The legislation 
thus extends the deadline to 1988 for commu 
cannot meet earlier aeadlines because Federai funds 
are not available. The Committee emphasizes that the 
same gooc raitn requir2aents now in existing law are 
also extended to facilities seeiking the new extension. 

* * * * * 

The Committee is aware that a number of communities 
are under court orders to comply with certain pollution 
control deadlines. These communities will not be 
helped by the furrher program limitations and reduced 
funding imposed by this legislation. This provision 

2/ The relevant compliance deadline at present is either no 
Later than July 1, 1977, or, for POTAs that zere sranted 

Seczi on 3OL{i)(l) extensions, no later than July 1, L9S3. 
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esoresses the sense .)f t,‘lc Congress Ehac co:~rzs in 
suvervision of court Jrders r’or such non-cozpiying 
municipalities take cognizance of the amendments 
contained in this legislation in their consideration 
of modifications to such deadlines. 

Senate Report No. 97-204, 97th Cong., Lst Sess. (Lgtll), at 17 
(emphasis added) . 

Under no circur!lstances , ilowever, may a POX delav 
compliance beyond July 1, 1988. Section 301(i) provides that 
any extension ‘“shall contain a schedule of compliance for the 
publicly owned treatment works based on the earliest date by 
which such financial assistance Igill be available from the 
United States and conscruccion can be completed, but in no 
event Later than Juiv 1 
conLain 

I 1988” (emphasis added) ano must _ 
lnterlm limrtatrons or other necessary requirements. 

Thus, even if the POT2 does 
funcs, 

not anticipate receiving anv Federal 
it is required to con.scr’Jct and achieve coanliance. k/ 

The c~uoted Languare does indicare, however, that the scheduI?o 
avaiiability of Federal funding is a relevant factor in 
estabLishing a sc’nedule or’ cczpliance for PQT’Js that are 
granted extensions Lincier Seczion 301(i) . 

Can a Section 301(i) (Lj compliance extension bevond 
Juiy 1, 1983 be issued to a permittee that dppiied for an 
extension by June 26, 1979, if EPA (or an approved ;JPDZS 
State) never acted on the request? 

. 

Yes. 

DISCUSSION 

The 1977 .Amendments to the CWA provide that EPA may 
grant an extension to any eligible POTIJ that applied in a 
t imelj. manner. 
required to 

There is no deadline by which EPA is 
grant or deny the extension. The 1981 Amendments 

and Legislative history did hot alter this conclusion. 

&I !-lo r e 0 v  e r , we note that the 1991 - amendments cut back on t:he 
Federal sranrs program. without providizp, a waiver for 

unf,Jnded ayrxs. T,“leze.forc-, ?OT::s do not have a reasona’olc 
basis to exDect tha: Con,gress will Drovicie furthtir reiief fro-~ 
co.zplLance keadlines in t!le futuv0 . 

bC. 
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Is a permittee that requested a Section 301(i)(L) 
compliance extension upon which 
did-not act in violation of 

EPA (or the approved State) 
the Act or NPDES regulations? 

ANSWE2 

Yes, if the permittee has not achieved compliance wi:h 
the requirements of Section 301(b)(1)(5) and (C) by the deadline 
set forth in its permit. 

DISCUSSION 

Initially, all POTWs should have been issued permits 
requiri ng compliance with Section 301(b) (1) (5) and (C)# not 
later than July 1, 1977. This bermit deadline remains in 
effect unless the perTi-, is modified by EPA (or the approved 
State) under Section 301(i) (1). If EPA (or the approved 
Stacej has not modified the permit to extend the deadline 
and the permittee has not Acnieved compliance by the deadline, 
then the permittee is LX violation of its permit. 21 

CL’ESTION 4 

Can EPA bring an enforcement action against a POTW 
where !ZPA ‘has not yet acted upon the POIV’s tiaely Section 
301(i) (1) request? 

Yes. 

DISCUSSION 

EPA may bring an enforcement action under Section 309 of 
the Act against any permittee that is violating its permit. 
If a POTW has not complied with the compliance deadline in 
its permit, it is subject to an enforcement action. 

The statute does not provide any defense against 
enforcement based upon the penaency of a request for an 
extension, variance, or other permit modification. While the 

z/ The Senate Report described the reported bill as extending 
the 1983 deadline. Flowever, like the enacted amendment, 

the bill itself did not extend the deadline. Razher, it 
authorized EPA to do so on a case-by-case basis, thereby 
assuring, as noted in the Senate Report, that only good-fsi;h 
actors receive such extensions. 
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iSSi:e ;las yet to arise ix any C1da1-1 %ater ic;: case, it has 
been heid :hat enforcement actions ;Jay proceed, and compliance 
orders may be issued, under the Clean Air Xct against violators 
of State Implementation Tlans (SIPS), despite the pendency 
of variance requests. Train v. Natural Resources Defense 
Council, 421 U.S. 60,?2 (1975) ; Qhio Environmental Council 
v. U.S. District Court, 565 i.2d 393, 397 (6tn Cir. 1977); 
Getty Oil Co. v. Ruckelshaus, 467 F.Zd 349 (3rd Cir. 1972). 

None of the Clean Xir Act cases cited above involved 
delays as lengthy as EPA’s six-year delay in deciding many 
301(i) extension requests. However, the principle that valid 
existing requirements are enforceable remains true irk any 
case. Lf a POT;; believes that the Agency is unduly delaying 
its Section 301(i) decision to the PC)‘I%‘s detriment, the 
POTW can challenge the Agency delay, as discussed below. 
Such delay is not, however, a deiense against enforcement of 
the existing requirement. 

This does not mean that a court zould igncre a pendins 
variance request. If E?A were to bring an enfcrcznent acticn 
aga FZSK ;i ejr.; , without bavin: acre2 upon the PaX’s 331(i) 
reques c, the POT% say seek (!S;J assertins A counterclaim or 
initiating a se3arate laxsuit) KO coz~el ETA to act: upon the 
request. Under’the Administrative ?rocedure Act (APA), 5 
U.SiC. 5706(l), a revis-ding court 6/ may “compel agency 
action unlawfully zirS,,‘leld or Iunreasonably delayed.” 
Furthermore, the APX Zenerally requires agencies to conclude 
matters “[v] ith due regard for the convenience and necessity 
of the parties or their representatives and within a reasonable 
time.” 5 U.S.C. 5555(b). 

A claim to compel agency action might also be asserted 
under Section 505(a)(2) of the CVA, which provides for an 
act ion Ln district court against the Administrator “where 
there is alleged a failure of the Administrator to perform 
any act’or duty under this Act which is not discretionary 
with tne Administrator.” A court might accept a POTW’s 
argument that the duty to act upon a 301(i) request within a 
reasonable time is not discretionary. See, e.g., Rite-Research 
Improves the Environment v. Coscle, 650 F.2d 1312, 13’2 
(5Kh Cir. 1981>. See also FTC v. Anderson 631 F.2d 7il 
(D.C. Cir. 1979); Nader - FCC, 5213 F.2d 152 (D.C. Cir. 1975). 

ai “Reviewing court” is undefined. However, Section 702 of 
the .I?.4 TroviJes that unlc?:;s prior, adequate and exclusive 

\>p’)c---‘,* .A -- L.lL c/ Or jc:6LcL31 re\riew is grovlcied by Law, arenc;, 
action is su~jccx to 1 L-c.. citii rtiviee!J in ci~fil c)r crimrnal 
praceedi:>;s ,or jcdicizl en.f’orctr,,~c,.c. 



Is’ cne POT’..’ asserts a clai:::. a COilrC ;;a:; well stay the 
enforcement proceeding penaing an iigency decis.ion un tne 
Section 301(i) request. In an extreme case where agency 
deiay has prejudiced the POTii’s ability to tierend itself 
keg+, if POT\4 employees with pertinent ‘r:no.~Lecige ‘nave iert 
its employ and are uncvailaole), the court mignt even dismiss 
the lawsuit. See, c., EEOC v. Libertv Loan Corn., 584 
F.2d 853 (8th Cir. 197,3) and cases citea therein at 855. 

Finally, even if the court allows the case to proceed to 
jucignent in EPA’s favor, either before or aiter a final agency 
action on the 301(i) request, the court maintains a great 
deal of equitable discretion to fashion appropriate remedies 
for violations of Clean Water Act requirements. Weinberner 
v. Romero-Barceio. 456 U.S. 305 (1582). Horeover, a court 
woulc Lively oe mindful of the admonition in the Senate Report, 
sc:-ra at 17, that courts take cognizance of the 1981 amendments 
to Section 301(i) in addressing instances of municipal non- 
compliance and fashioning new court-ordered deadlines. If a 
POTS submitted a Section 301(i) request in good fait%, and 
E?;- - ihas finally denied the request cni;7 afrer years of aelay, 
a tour-, Tay xeil exercise its discrotian by decliiling to 
izzose substantial penalti 
sckeciuie upon the POT;;. 

es or a burdensome compliance 

QUESTION 5 

Can EPA use the Administrative Order process (Section 
309(a)(5)) to issue compliance schedules in lieu of modifying 
or reissuing permits for municipalities that are eligible 
for Section 301(i) (1) compliance extensions? 

AXSWER 

Administrative orders can be used, but not “in lieu” of 
Section 301(i) (1) compliance extensions. 

DISCUSSION 

Administrative orders under Section 309(a)(3) and (S)(A) 71 
cannot be used “in lieu” of Section 301(i) (1) extensions 

z/ Section 309 (a) (3) provides : 

Whenever on the basis of any information available to him 
the Administrator finds that any person is in violation of 

( FOOT:<OTE CO:ITI;:‘UED ON ::GT PAGE) 



becaxst! iz'ne two processes lrti functionally (jiscincc. :I 
Sectlon 301(i) (1) extension is set rorc!l in a permit, whic’n. 
therebv establishes a new compliance deadline ior the POT;;. 
An administrative order is an enforcement action. Compliance 
with the order does llot relieve che POT;; from its leaal 
obligation to conplj: ;Jith t!le permit deadline. See Fiontecmerv 
Environmental Coalition v. EPA, 19 E.k.C. 1169, 1171 (D.C. 
Cir. 1993). The order merelyassures the POTK that EPA will 
exercise its discretion not to enforce against the permit 
violation if the POT!4 complies nith a specified set of 
requirements. 

The distinction between Section 301(i) extensions and 
administrative orders may be important from the POTZ’s point 
of view. Zf the ?OTiJ is issued a permit containing a Section 
301(i) extension and complies with that permit, the POT;; has 
a sood defense to citizens’ suits. If the TO% does not 
receive such an extension, c Xi11 be subject to citizens’ i* 
suits alleging a pernit violation; coz1plFance -dith an 
administrative order is no defense to such J lawsuit. See 
:~ionrEorierv Environmental Coalition v. EPA supra, 8; n. 6. 
Therefore, - iZ?A zouid attempt co Li useZninrscra=Lve orders 
or: a broad scale “in lie81 or”‘3(;l(i) extensions, it would be 

(FOOTXOTE 7 CO~!TIXUED) 

sections 301, 302, 306, 307, 308, 313, or 405 of this Act, or 
is in violation of any permit condition or limitation 
implementing any of such sections in a permit issued under 
section 402 of this Act . . ., he shall issue an order 
requiring 
or he shal 
W of thi 

such pe 
1 bring 
s secti 

rson 
a ci 

on. 

to conp ly with s uch section or requi r emen 
vi1 act ion in ac cord .ance with subset t ion 

Section 309(a) (5) (A) provides: 

Any order issued under this subsection shall be by personal 
service. shall state with reasonable specificity the nature 
of the violation, and shall specify a kime for compliance not 
to exceed thirty days in the case of a violation of an interim 
coriipiiance schedule- or operation and maintenance requirement 
and not to excerti a time the Administrator determines to be 
reasonable in the case or b violation of a final deadline, 
taking into account the seriousness 01 the violation and any 
good faith efforts to comply with applicable requirements. 

t, 
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placing those YOTXs at r isk despite Con2res.s clear intent 
to afford them relief. 8/ 

Nonetheless, the use of admiaistrative orders under 
Section 309(a)(5) is a permissible means of issuing enforceable 
compliance schedules to POTWs that are not complying with their 
permits. While an administrative order does not shield a POT”,4 
from citizens suits, it does provide governmental assurmces 
of non-enforcement if the order is complied with. Furthtrmore, 
if a citizen suit is brought, the Administrative order is 
likely to be assigned significant weight by a reviewing court. z/ 

S/ As noted above, the failure to act upon requests for 
Section 301(i) extensions gives rise to potential actions 

by POTWs or others to compel Agency action. Moreover, in a 
recent case decided under the Resource Conservation and 
Recovery Act (Xi%), the Court held that a general agency 
policy not to issue KCRA permits to certain types of faciiities 
jeopardized the r ights and interests of parties and was 
therefore a rule reviewable in the U.S. Circuit Court ,of 
Appeals. Environmental Defense Fund v. 713 “.2d SO2 Gorsuch, 
(D.C. Cir. i983). Extending this fine or reasoning, a petitioner 
might argue that an Z?A “decision” not to act upon Section 
301(i) (1) appiications is a rule and challenge this “rule” 
in the U.S. Circuit Court of Appeals, alleging that the rule 
is arbitrary and capricious or is otherkse without legal 
basis. 

21 The issuance of A.3.s with reasonable compliance schedules 
also might help ZPA defend against a Section 505 acticn 

seeking to compel Agency action on the Section 301(i) application. 

cc: Louise Jacobs 




