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SUBJECT: Reguest for Policy ané Legal Guidance on

th
Use of NPDES Permits to Promote Better Slu
Management Practices
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This is in respon to o requesting policy and
legal guidance on the ssi f NPDES permits to promote
better aludge management practices You soecifically askedy
"...LC]U what extent can and should EPA include conditions
in permits reguiring the permittee to develop or implement

sound sludge treatment and disposal practices.”
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I. Existing Guidance

The General Counsel's memcrandum "Reguirements of Best
Management Practices in NPDES Permits," Harch 3, 1976, states
that an NPDES permit is the vehicle for the application of

effluent linitations on narf1ﬂn1ar n1=rharcng=- Section

402(a) (1) allows the issuance of permits upon the dischargers’'
corpliance with sections 301, 302, 306, 307, 308, and 403.
While section 308 deals with data collection and reporting,

all of the other sections prescribe effluent limitations. We
have interpreted section 402(a) (2) as allowing the imposition
of "other requirements [the Administrator] deems appropriate”

only insofa. as they relate to the achievement of effluen.
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operation and maintenance procedures.
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Agency has authority to include as a condition in an NPDES
permit, a requirement that a permittee employ particular
cperational and management practices. Such practices may be

required (1) if they are essential as a condition of State
certification under section 401(d); (2) if they are elements
of an approved 208 plan; or (3) if they are necessary to the
attainment of best practicable waste treatment technology as
defined in section 201(g) (2) (A).
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The memorandunm elaborates on the interaction of sections
A0 and 201(g) (2) (a) with seckinn 402, Section 208(e)
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vides that "No permit under section 402 of this Act shall
issued for any point source which is in conflict with a

n approved pursuant to subsection (b) of this section”
mphasis added). It is impossible to determine at this

tire a more precise guideline, as each case must be considered
on its own ﬁag;ual basis: however, it is conceivable that a

208 plan requxrement relaulng to sludge disposal could be
included in a 402 permic.
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Section 401(d) provides that States may include in their

certification any "appropriate” requirement of State law, and
that requirement shall become a condition in a 402 pernit.

Tharefore, it is conceivable that a State could require, as a
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condition of certification, a particular sludge disposal

sractice. However, although the Agency position has consis-
tentlv been that EPA has no discretion to review and reject

.
State certification regquirements, it should be noted that this

position has been questioned in the courts. See Consolidation
Coal Co., Inc. v. EPA, 537F.2d1236 (4th Cir. 1976).

Section 301(b) (2) (B) reguires POTWsS to comply with
the reguirements of section 201(g) (2) () by the July 1,
1583, deadline. That section provides that grant applicants
develop plans for the aoplluatxon of best practlcable waste
treatment technology (BPWIT). While the description of
BPWTT does not refer sclely to the achievement of effluent
limitaticns, it does reguire that the aoplicant study and
evaluate alternative waste treatment technigues [section
201(g) (2) (A)]. However, as information on the meaning of BPWTT
has been published pursuant to section 304(d) (2), we may not
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be able to go beyond the requirement of this manual (copy

attached).
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atio ct was reaffirmed in the
t

attached o he General Counsel No. 33, dated
Cctober 21, 1975, (hereinafter referred to as "Blue Plains”).

In reenondina to the nna=+1nn of whether pernit conditions
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could be imposed governlng the disposal of sludge generated
at Blue Plains, the opinion stated that there is “...no
independent basis in section 402 or elsewhere in the FWwPCa..."

which allows the Reglon to direct certain slud se control
practices (see page 4). The statute permits such a conditicn
onlv where there is "...a rational connection between the
concltlon and the assured attainment of the effluent
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limitation.® Note the following language oi Generad
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T: 4e my view that if certain e'lviA handl
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conditions could be shown to influence the attainm
o

of BOD, suspended solids or other permlt limitati
guch provisions are proper conditions in the permi
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For example, if sludge dlsposal or handling at the
facility adds to or, conversely, decreases pollutant
loadings, conditions on that sludge disposal method
may oe incorporated in a pernit if necessary to

assure tnat effiuent J.ll‘lltatlor‘s contalnec J.n tﬂ"‘
permit are met. (See page 3, Blue Plains Opinion.)
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The opinion is comsistent with the memorandum on best
managemant practices in noting that sludge disposal reguirements
could be imposed in an NPLDES permit because of a requlrement
of State certification under section 401, or a chuakcmcuc of

a section 20§ plan. Gioreover, the Blue Elains oplnlon states
that sludge disposal conditions could be imposed in a permit

exniring after July 1, 1977, where those conditicns are
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necessary to the attainment of the 1583 requirements of "best
Practicable waste treatment technology” under section 301 (b)
(2) (B) of the Act (See page 5).

The Office of General Counsel concluded in an opinion
dated December 13, 1973, (see Decision of the General Counsel
No. 6, attached) that EPA issued NPDES permits for dischargers
into navigable waters may also be conditioned to control
associated well discharges to prevent ground water pollution.
Presumably, this could be applied to sludge disposal facilities
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may seep or leach into the ground waters because of facility

design, operation or maintenance. However, there is no EPA
jl_*_lr1=ﬂ1r~1-1nn to ragv1‘la¢-n the discharage of pmollutants into
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wells which are not directly associated with an NPDES discharge
to navigable waters. See United States v. GAF Corm., 388
F.Supp. 1379 (SD Texas 1975). Even EPA's limited authority to

regulate vwell injections is now being challenged by the Exxon
Corporation in a case now before the Fifth Circuit Court.

II. Section 405

There is another statutory tool which may be used to
regulate sludge disposal. Section 405 of tne F”PCA authorizes
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the disposal of municipal sludges.

While no specific regulations have been promulgated under
section 405, 40 CFR 125.1(c) includes sludge disposal permits
under section 405 under the general NPDES regulations.
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ecause the isscance of a section 405 pernmit is conditioned
upon a finding that any pollutant from the sludge "would...
nter [ingl]...navigable wauers,“ it would appear to add little
the alternative of issuing a permit under section 402
ection 405(a), P.L. 92-500).

III. Summary
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There are six alternatives which the on o~
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in the use of the NPDES permit to control the disposal of
siudge. The first two alternatives are approaches not
presented in your memorandum. The last four alternatives
cover the approaches which you discussed:

(

that discharge can be controlled in a section 402 permit as
anocther outfall.

2) Conditions can be imposed on publicly owned treatment
works which are necessary to the attainment of best practicable
waste treatment technology (BPWTT). See P.L. 92-500, section
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limitation on discharge, it reguires that the permittee

demonstrate that it has fully considered the alternatives of
lanéd disnosal and reclamation to that of effluent treatment.
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See P.L. 92-500, section 301(b) (2)(B), 201(g) (2)(A), 201(b).
whether siudge disposal can be reguired, therefore, depends on
the particular factual situation involved,; i.e., whether

certain sludge dlsposal management practlces are necessary to

the attainment of EBEPWTT.

3) .”ne Reglon can enforce the general condltlon regardlng

sludge disposal in existing permits. This only would apply

where the sludge pollutants are or may be entering waters of
the U.S. To our knowledge, no cases have been brought on
tais theory. (Reference your memorandum, agpproach #1l.)

4. As explained in the Blue Plains opinion, sludge
handling or disposal can be directed in the section 402 permit
if it is shown to influence the attainment of BOD, suspended
solids, or other permit limitations. This alternative would
agpear to apply only where sludge handling and disgosal is

confined to the treatment plant site. (Sne Decision of the

General Counsel 33 attached.) Under this approach, the
development of a sludge management plan can be re "iired

in a pernlt only if it has a rational connection to the
attainment of effluent limitations. See best managemant
practices memorandum attached. (Reference your remorandun,
approaches %2 and #3).
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) The NPDES permit must not be in conflict with
£ nlan f:nﬁh1nn 208(e)]. A clarification of thocse
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ovisions whlch might "confllct" with a 208 plan must await a
ecific factual basis. However, it is conceivable that a 208
an requirement relating to sludge disposal could be included
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a 402 pernlt. Permits must also include aoproorlaue
ovisions of State law requlrec for State certification under
ction 401(d), which could include a State sludge handling
reguirement. (Reference your memorandum, approach %4.)
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6) Based on proposed regulations published in the
Federal kegister for Febtruary 2, 1977, sludge management

. 9a - T
practices will be considered to the extent feasible in

establishing new national pretreatment standards. However,
no single sludge disposal or utilization method will be

used in developing those standards. “¥here a POTW requests

a variance or modlflcatlon of the national pretreatment
standards, it would first be required to demonstrate environ-
1=ntallv aﬁequate sludge disposal or ut;l;zaglgn, as defined

Subpart C of the Resource Conservation and Recovery Act of
1976 (P.L. 94-580). (Reference your aporoach #5.)





