UNITEZD STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460 ’ TAB A

OFFICZ OF ENFORCEINENT

MENMORANDUNM

TO: Regional Administrators
Directors of the Approved NPDES Programs

FROM: Assistant Acéministrator for Enforcement (EN-329)
General Counsel (2=130)

EUBJECT: State Reculation of Federal Facilities Under the
Federal Wezter Polluition Conirol act Amendments of
1877 (Clean Water kci) == POLICY GUIDANCE MEMCRANDUM

Introduction

The recen: amencments to the FWPCXZ have significantly
changed the Tegulatoryv relazionsaip ¢ Stztes <o Ffederal
facilities uncer the FWPCA. First, sec:tion 213 of the FWPCA
was substantizlly amended to provide that Federal facilities
must comply with substantive and procedurzl requirements of
State law regardinc the control cf water pollution incluéing
State permits. Second, Feceral permits to Federal acencies
now recuire State certification under section 401.
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Under the 1977 amencdments, States are authorized to
issue wzter pollution control permits to Federal facilities.
Prior to these amencments, the Supreme Court rnad helé thas
States could not recuire {ederally ownec cr operated facili-
ties to obtain State cdischarce permits.l/
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Section 313 was amended to require that Federal
facilities:

. « « sShall be subject to and comply with

all . . . State, interstate, and local
reguirements, administrative authority,

and process and sanctions respecting the
control and abatement of water pollution

in the same manner, and to the same extent

as any nongovernmental entity . . .. The
preceding sentence shall apply (A) to any
regquirement whether substantive or procedural
(including any recordkeeping or reporting
requirement, any reguirement respecting
permits and any other regquirement, whatso-
ever), (B) to the exercise of any . . .

State or local administrative authority . . ..
(Emphasis added.)

State and NPDES Permits

States are authorized to issue water pollution control
permits to Federal facilities. The section 313 amendments
do not restrict this authority to State or NPDES permits,
therefore States may issue both. Obviously, only approved
NPDES States can issue section 402 permits. Where a non-
approved State issues a State permit to 2 Federal facility,
the Regions should continue to issue an EPA permit in the
same manner as anv other NPDES permit. To the extent
possible, issuance by a2 Region of an NPDES permit in these
circumstances shoulcd be coordinated with the State to avoid
inconsistencies and procedural delavs.

The effect that the 1977 Amendments will have on the
NPDES permit program as it relates to State regulation of
Federal facilities is discussed below. The issuance of
State permits to Federal dredge and £ill activities, and

tate administration of the section 404 program is not
covered by this memorandum. These issues will be discussed
later.

State NPDES Procrams

Section 402{c) (1) of the Clean Water Act provides that
upon approving a State program, "the Administrator shall



suspend the issuvance of permits under subsection (a) of

this section as to those navigable waters subject to such
program . . .." Except for Federal facilities, it has
always been EPA's position that section 402(c) (1) requires
States to have authority to issue permits to all point
sources. Prior to the enactment of the Clean Water Act of
1977, EPA withheld approval of State NPDES authority over
Federal facilities because Federal law precluded States from
issuing permits to Federal agencies. The Supreme Court

adopted EPA's position in EPA v. California Regional Water
Resources Control Board, subra n. 1l.

Bowever, in its decision, the Court made it clear that
Congress intended "that the States be given maximum responsi-
bility for the permit system . . .." Ic. at n. 39. Moreover,
the Court approved withholding EPA approval of State programs
to the extent that they applied to Federai facilities only
because EP2 "may not . . . approve a state plan which the
State has no authority to issue because it conflicts with
federal law.”™ Id. at 226, Now that Congress has amended
the Clean Water Act specifically to include Federal facili-
ties within the class of discharcers subject to State
permits, it seems clear that States may no longer exclude
Federal facilities from regulation, just as they may not
exclude steel @mills or power plants, or other sources over
which they may assert jurisdiction.

Accoréingly, all NPDES procrams aporoved before the
1977 Rmendments should be mocdified, including the Memorancéa
of hgreemant, to reflect the States new~ authority to issue
Federal facilities permits.2/ &as part of this modification,

2/ Modification is reguired because many States are prevented
by State law £from issuing permits to Federal facilities.
Moreover, all States which acdminister the NPDES program
have entered into a Memorandum of Agreement which includes
a provision that prevents the State from issuing permits
to Federal facilities. For exaxmple, the State of Missouri
Agreement provides that:

This agreement does no:t cover the issu-
ance of NPDES permits to Federzl facilities
within the State of Missouri. t is under~-
t it is the intent
n the permit issu-
\

facilities . . ..

[
of EP2 to expressly reze
ance authorityv for fecer



the State shall submit a statement from its attorney general
that the laws of the State provide adeguate authority for
issuance of permits to Federal facilities and to carry out
the reporting, monitoring, inspection and entry authorities
set out below. The Office of Enforcement will develop
regulations to reguire these programs to be modified within
one vear of promulgation unless a State must amend or enact
2 law in order to make the necessary modification. In that
case the modification must be made within two years of the
date of regulation promulgation. Programs may be modified
before these regulations are issued. Program modifications
should be subject to public notice and opportunity for
comment. Modifications to the Memorandum of Agreement must
be approved by the Administrator.

It is possible that for some programs only the Memorandum
cf Agreement need be modified to authorize State takeover of
Federal facility permits. 1In such cases the Regions may
relinquish their permit issuing authority to the State
solely by modifying the Memorandum of Agreement. Following
whatever program modification is necessary, the States
become the permit issuing authority for Federzl facilities.

Permits_issued or in the process of issuance by EPA to
Federal facilities located in approved NPDES States should
be transferred to the State in the same way other permits
were transferred following initial State takeover of the
program. In certain cases, however, the Recions may, as
an interim measure, issue a2 Federa2l facility permit in an
aprroved State before completion of the necessary program
modifications if it is apparent that awaiting such modifi-
cetione will cause an inordinate delay in permit issuance.

Finally, 211 State programs approveé after enactment of
the 1977 Amendments (December 27, 1877) must provide for
tate issuance of permits to Federal facilities. Existing
reculations are being changed to reflect this reguirement.

Reoortinag, Monitoring, Iinspection ané Entrv Reguirements

The section 313 amendments 2lso explicitly require that
Federal facilities comply with any State "recordkeering or
reporting requirement."™ The Senate Report inaicates that
this includes any reporting or monitoring requirements.
Senate Report at 67.




States must have the right to enter and inspect Federal
facilities if their reporting and monitoring authorities are
to be meaningful. Moreover, it is clear from the language
"of section 313 that Congress intended States to have such a
right of entry. The President is authorized to grant a
"paramount interest" exemption covering "any weaponry,
egquipment, aircraft, vessels, vehicles, or other classes or
categories of property, and access to such property . . .."
[section 313(a)) (emphasis added). CGCliearly, uniess the
President exempts a Federal facility, a State must be
allowed "access" to the facility.3/

Initial State contact with a Federal facility for the
purpose of entry and inspection should be closely coordinated
with the facility and the Region particularly where access
to the facility is restricted.

State Certification Under Section 401

The new amendments eliminated section 401 (a2) (6),
which provided an exception for Federal agencies from
State certification. &Accordingly, NPDES permits issued by
EPA to Federal facilities require certification by the State
that the discharge is in compliance with all of the appli-

cable provisjions of sections 301, 302, 303, 306 and 307 of
the FWPCA.

Please refer any further cuestions to Jeffrey G.

Miller, Deputy Assistant Administrator for Water Enforcement
(6/755-0440).

7)¢Db-m~\ /? thuw-n7§_
Marvin B. Durning rnsteln

3/ Section 308(c) authorizes States :to exercise entry
authority under programs approved by EPA, but such entry
authority does not extend to Federal facilities. This
section, which was not revised by the 1577 Clean Water
Act, cannot be read to weaken or render ineffective the
clear auvthoritv provided States by the amendments to
section 313.



HOOIF ICATION TO MATIONAL POLLUTANT DISCHARE ZLIMINATION SYSTEM

MS4ORANDUY OF AGREBMENT BETWEEN THE INDIARA STREAM POLLUT ION CONTROL

WINITED STATZS ENVIRONMENTAL FROTECTION AEICY REGION ¥

The Menorendum cf Agreenent 2pproved July 22, 1577, by the Adninisirzior of

Stzies Environmentzl Frotection Agency between +he Indianz Strezm Pol-
ivTicn Contrel

Bozrd (hereinziter, the "State") and the hited States Enviromen<teal

Frotection Agency (hereinatrer, “USEFA") Region V is heredy modified 2s foliows:

State will zoninisTer The NFDIS permiT progrem with respect 10 Federal

t2cilitTies 2ng has shown Tnzt it hes the zuthority To enter znd inspect

. Federa2! feazilities. Tne St2ve is responsidle fer
reiszuznce, conpi iance moniToring and enforcement ¢ 211 N72ZS permits in

igma, including permits app!l iczble o Federsl facilities.

All reterences in tThe Memcrandun of Agreement which have the efiecT of retai
re. . .nsidiiity O USZIPA Rezion V over recerzi facilitTies hazve nc force or effect

2iver The eiiective Save of This Mocdificetion. tothing in This Mocification sha!l
it The zuTherity of USIPA fo ‘take a2ction pursuant T Sections 30,

304, or other Secticns of The Ass.

INDIANS STREZAM FOLLUT ION CONTROL
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Ev Sv
Dete: tave;
r::’:\'i. H
i3 IiEnc fCNinISIFEISS Tor- SroorCETmENT
mitel Tetes ImvirgnmenT:l SroTsoTisn foonly





