
CENTER for BIOLOGICAL DIVERSITY 

February 24, 2020 

Sent via United States mail, return receipt requested, and electronic mail 

Administrator Andrew R. Wheeler 
United States Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20460 
wheeler.andrew@Epa.gov 

Re: 60-Oay Notice of Intent to File a Clean Air Act Citizen Suit

Dear Administrator Wheeler: 

On behalf of the Center for Biological Diversity and the Center for Environmental Health 
we are writing to inform you that we intend to file suit against you for "a failure of the 
Administrator [of the United States Environmental Protection Agency (EPA)] to perform any act 
or duty under this chapter which is not discretionary with the Administrator." 42 U.S.C. § 
7604(a)(2). 

These violations include multiple failures to take final action on State Implementation 
Plans pursuant to 42 U.S.C. § 7410(k)(2)-(4) and promulgate a Federal lmplementation Plan 
pursuant to 42 U.S.C. § 7410{c)(l ). EPA must remedy the violations of its mandatory duties to 
better protect the public and natural systems from the harmful effects of ground-level ozone, 
which is commonly referred to as smog, and other dangerous air pollutions. 

Ozone pollution negatively affects human health. EPA has found that ozone "posed 
multiple, serious threats to health" including: worsening respiratory and cardiovascular health, 
increased likelihood of early death; increased asthma-related hospital admissions; increased 
likelihood of children developing asthma as adolescents; and lower birthweights and decreased 
lung function in newboms. 1 The people most impacted by even "low" levels of ozone are 
"children and teens; anyone 65 and older; people who work or exercise outdoors; people with 
existing lung diseases, such as asthma and COPD; and people with cardiovascular disease."2

1 American Lung Association, Ozone, available at: hnps://www.lung.org/our-initiatives/healthv-air/outdoor/air­
pollution/ozone.html (last visited Feb. I, 2019) (summarizing the results of Table 1-1 in United States 
Environmental Protection Agency, Integrated Science Assessment for Ozone and Related Photochemical Oxidants 
EPA/600/R-I0/076F (2013) at 1-5). 
2 Id. See also United States Environmental Protection Agency, "Ozone," available ar:

https://airnow.gov 1indcx.cfm?action=agibasics.ozone (last visited Feb. I, 2019). 
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promulgate a FIP. 42 U.S.C. § 7410(c)( I ). It is after August 2, 2019 and EPA has neither 
approved a revised SIP nor published a FIP. Therefore, EPA is in violation of its mandatory 
duty under 42 U.S.C. § 7410(c)(l). 

II. EPA Has Violated the Clean Air Act by Failing to Take Final Action

Under the 42 U.S.C. § 7410(k)(2)-(4), EPA has a mandatory duty to take final action to
fully or partially approve or disapprove a state implementation plan submittal within 12 months 
of a plan being deemed or determined to meet the minimum criteria for completeness. 

A. The 2008 Ozone NAAQS for the Eastern Kern (Kern County) nonattainment
area

On December 11, 2017, EPA issued a finding of failure to submit a SIP addressing most 
of the requirements for the 2008 Ozone NAAQS for the Eastern Kem (Kern County) 
nonattainment area ("Eastern Kem nonattainrnent area"). 82 Fed. Reg. 58,118 (Dec. 11, 2017). 
California subsequently submitted a SIP submittal addressing these nonattainment SIP elements 
for the 2008 Ozone NAAQS for the Eastern Kem nonattainment area. For other elements 
California has submitted SIP submittals prior to the finding of failure to submit.4 These elements 
are set out in Table I below: 

TABLE 1: THE 2008 OZONE NAAQS NONATTAINMENT SIP ELEMENTS FOR THE 
EASTERN KERN NONATTAINMENT AREA 

Bate of Due Date 
I 

Element Nonattainment ·= Submittal Completeness for final 
Number SIP Element Date Findin2 action 

Contingency 
Measures Volatile 
Organic 

I Compound 10/25/17 4/25/2018 4/25/2019 
("VOC') and 
Nitrogen Oxide lfJ\_I I • "  

("Nox·') 

2 Emission I 0/25/17 4/25/2018 4/25/2019 
Inventory 

3 Emission 
Statement 

10/25/2017 4/25/2018 4/25/2019 

4 
Nonattainrnent 
NSR rules -

5/23/2018 8/28/2018 8/28/20 I 9 

-1 See United States Environmental Protection Agency, California: Ozone-8Hr (2008)/ Kern County (Eastern Kem), 
avail able at: https:.:!wwwJ .cpa.gov, airgual itv /urbanair/sipstatus/reports/ca_�lem bypoj I .h tm I iiozonc-
8hr 7008__llli (last visited Feb. 19, 2020). 
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Compound 
("VOC") and 
Nitrogen Oxide 
("NOx") Moderate 

If EPA has not made a completeness finding, a SIP submittal will be deemed complete by 
operation of law within six months of its submittal. 42 U.S.C. § 7410(k)(l)(B). EPA has a 
nondiscretionary duty to take final action to approve, disapprove, or conditionally approve a SIP 
submittal within 12 months of the submittal being deemed or found complete. 42 U.S.C. § 
741 0(k)(2). 

It has been more than 12 months since the nonattainment SIP elements in Table I were 
deemed or found administratively complete. EPA has not taken final action to approve, 
disapprove, or conditionally approve these nonattainment SIP elements for the Eastern Kern 
nonattainment area in Table 1. Therefore, EPA is in violation of its nondiscretionary duty 
pursuant to 42 U.S.C. § 741 0(k)(2)- (4). 

B. The 2008 Ozone NAAQS New Source Review Requirement for the Northern

Sierra Air Quality Management District

On September 6, 2016, California submitted a SIP revising the Northern Sierra Air 
Quality Management District's New Source Review regulations to meet the moderate 
nonattainment requirements under the 2008 Ozone NAAQS.5 EPA determined that California's 
submission of Rule No. 428 (New Source Review Requirements for New and Modified Major 
Sources in Federally Designated Nonattainment Areas) met the minimum criteria for 
completeness on September 28, 20 I 6. 6 In any event, the Rule No. 428 submittal would have 
been deemed complete by no later than March 6, 2017. 

EPA has a nondiscretionary duty to take final action to approve, disapprove, or 
conditionally approve the outstanding SIP submittals within 12 months of a completeness finding 
or it being deemed complete. 42 U.S.C. § 741 0(k)(2). 

It has been more than 12 months since the Rule No. 428 SIP submittal was deemed or 
found administratively complete. EPA has not taken final action to approve, disapprove, or 
conditionally approve this SIP submittal. Therefore, EPA is in violation of its nondiscretionary 
duty pursuant to 42 U.S.C. § 741 0(k)(2) - (4). 

On February 6, 2020 the California Air Resource Commission submitted a revised Rule 
428 to EPA for approval into the California SIP, and claimed to "withdraw" its September 6, 

5 84 Fed. Reg. 44,238. 44,244 and fn. 37 (Aug. 23, 2019). 
6 United States Environmental Protection Agency, Ozone-8Hr (2008)/ Nevada County (Western part). available at:

bJtps://www3 .epa.gov 1airqual i ty/urbanai r/s ipstatus, reports/ozone-Sh r 2008 _ elem bvnaaqs.htm l;iozone-
Sh r 2008 142 I (last visited Feb. 19. 2020). 










