MEMORANCUM

SUBJECT: Sewage Sludge Permitting Programs: Implementation
of Amendments to Section 405

PROM3 Martha G. Prothro, Cirector
Permits Division (EN-336)

TOt Water Management Division Dilectors,
Fegions I - X

The purpose of this memorandum is to alert you to some of
the activities that EPA Regions and States will need to
undertake over the next several months to implement the new
provisions of the water Quality Act of 1987 pertaining to
sewage sludge. As you know, Congress has recently passed
amendments to the Clean Water Act that include changes to
Section 405 dealing with sewage sludge regulation. The
amendments to Section 405 are a significant departure from
the old law. For example, Section 405(d)(4) now provides
that prior to the development of the Part 503 technical
regulations,

".vo the Administrator shall impose conditions in
permits issued to [POTWs) ... or take such other
measures as the Administrator deems approrpriate
to protect public health and the enviromnment

from any adverse effects which may occur from
toxic pollutants in sewage sludge.”

The arendments to Section 405 set forth for the first time a
corprehensive program for meeting the goals of reducing

the environmental risks and maximizing the beneficial uses
ot sludge.

The proper management of sewage sludge is becoming
increasingly important as efforts to remove pollutants from
effluent have become more effective. In addition, greater
focus on surface water toxics control, as well as RCRA
provisions such as the land ban and the Domestic Sewage
Exemption may result in increased volumes of toxic and
hazardous pollutants ending up in sewage sludge. The
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interrelationshir arcng these efforte to minimize envircnrental
ris¥ necesritates a ccorpreliensive arrrcach, which incluces
tte effective manacement of sewage sludce.

Under the structure of the amendmenta, sludge management
is to e accomplished throuch two initiatives. First,
sludae technical reculations are to be promulcated identifying
toxic pecllutants in sewace sludge and specifyirg acceptatle
ranacement practices for sludge (the 405(d) criteria; 40 CFR
Part 5C3). Second, these criteria are to be implemented
through perrmits. The Office of Water Regulations and Standards
(OWFE) is developing the 405(d) sludge criteria. The first
set of these regulations is scheduled to be propcesed by the
ernd of TY #7. The second part of Section 405 requirements,
irmplerenting the criteria through permits, is the responsi-
tility of the Office of Water Enforcerment anéd Permits {(OWLP).
This seconrd elerent is the subiect 0f this memorandum, which
exrlains the changes in the law and the frarework it establishes
for the nrogram, and discusses our rreliminary plans for
irplementation.

There are some areags of amended Section 4C5 that are
very ceneral and allcw a lot of flexibility in establishing
a rroaram; in other areas the law is vexry specific. The
first rart of this memcrandur descrires the major changes in
the law and identifies where we do ancd do not have flexibility
ir develeping a proaram. The second section discusses overall
ccals and prelirinary plang for implementation. The third
section identifies current activities that are or shortly
will be underway to get us moving toward implementation.

I. SECTION 406: OVERVIEW OF PRCGRAM REQUIREMENTS

A. Permitting Program

Secction 406 of the Water Quality Act of 1987, which amends
Secticn 4C5 of the Clean water Act, is a significant Jderarture
from the old Secticn 405. It clearly establishes that sludge
vreculation will he administered as a permitting rprogram.

T~ere are *hree ey elements to the amendment: 1) the promul-
cation of technical criteria identifyiny and regulating

tcxic pollutants ¢f concern in sewage sludge: 2) the imple-
rertation cf the criteria through rermite issued@ by EP2 or
the ctates; and 3) the regulation of sludge thrcough permits
cr other appropriate means prior to the development of criteria
(interir implerentation). The clear mandate of the statute
if tc establish by reculation toth nurerical limits and
ranacerent rractices, implerent those requirements thrcugh
rerrits, ard, in the interin, develol permit lirits for
sludge cn a case-by-case bhasis or take cother measures tc
rectect public healtlh and the ervircrnrert frer the adverse



effacts of toxic rcllutants inrn sludce,

o, Tera=Terr Irnlerentation

“he ~rendrent states that any 402 rerri+t issuea to a
PCTW ¢or ~Any cther treatrent works treatinc cdorestic scwaue
thall include the sludge technical reauirerents, unless such
reduirerments have been included in a permit issued undetr
surtitle C ¢f RCPA, part C of the Safe Crinkinc later Ack,
MPFSE, or the Clean 2ir Act, or

"under ftate prerrit proorams acproved bty the
Administrator, where the Adnministrator deter-
~ines that such procrars assure corpliance with
any applicable requirements cf this Secticn. Not
later than Necember 15, 19126, the Adrinistrator
sv.all prromulgate mrocedures for approval ¢f Stace
preoaramg pursuant to this paragraph.”

Cerpliance witk the sludge technical requiremenrts is required
within cne yvear frcm their final promulgation unless construc-
tion is recuired, in which case the permittee has two years

t» achieve compliance,

Thus the Act randates that 402 permits, whether issued by
LP& or by an NPDES State, contain the sludce criteria unless
sucrh criteria have been included in cne of the listed Federal
rerrit procrams or an appreved State progran. Thie reans
that L'PDES or otter permits will be the primary lLasis for
irplerentine the criteria. Thus, once the sludge criteria
are pronulgated, the issuance of an NPDES permit to a POTW
or cther treatment works treating domestic sewage rust include
sluice requirements unless they are addressed in another
arnrcnriate permit. Paillure to include the criteria would
be contrary to law and may subject the permit issuance authority
tc challence.

2 Ctate desiring to regulate sludge in lieu of FPA may
subtmit jitg own permit program toc EPA for agproval, and
the Adripistrator may approve the prograr if it assures
corrliance with Section 405. Fursuant to the Act's require-
rernte, FPA will be proposing requlations to estaklish the
rinirur requirerents for approvable State sludge programs,
¢ assure that such programs comply with Section 405. This
i discussed in more detail bhelow.

“. Interim Irplementation

Tte new lancuane in the Act rakes it clear that Congress
irternded sludoe reculation tc nrcceed even refore [rorulgation
~f the slucdge criteria., Section 4C5(<)(4) states that prioc

¢ 4l ¢ mrerulcaticn of the criteria,

".os the Pémrministratcr ghall irmpcse conditions in
rerrits issued to puklicly cowned treatrent works



under section +4C2 of this Act cr takc such

cther measures as the Administrator deems appro-
rriate tc rrotect ruklic healtr an¢ the environ-
rent fror any acdverse effects which may cccur
trom toxic gpollutants in sewage sludge.”

Thris means *hat, where perrits are issued prior to the pronul-
cation of the technical criteria by OWRS, sludge limiza in
such perrits will have to re developed on a case-by-case
lasis.

On ite face, the “or other measures deemed appropriate”
lanquage in amended section 405(¢)(4) would appear to grant
rroad authority in establishing a program for interim imple-
rentation. Although we intend to take advantage of this
“leribility, we need to lregin now to take action to identify
an® address problems that may result from pollutants in
sludge. Thus, the interim preriod should he viewed as a time
for FPA ancd the States to: 1) identify and regulate through
rermits those sources that present or have the potential to
rresent coreatest risk to the public health and the environ-
ment, and 2) get the lecal and programmatic mechanisms in
rlace to incorporate the sludage criteria into permits and
reet the other requirements of the Act. To achieve these
chjectives, the interim program will focus on: a)} establishing
rerritting priorities; b) setting case~Ly-~case limits to be
incerporated into priority perrmits; c) putting monitoring
recuirements into lower-priority permits to prcovide information
or sludge quality and identify potential problems, and d)
assessing existing State sludge programs tc determine what
ctances will need to be made, if any, to legal authorities,
resources and adninistration tc assure that the programs
are atle to carry cut the requirements of Section 40S5.

II. PLAN FOR IMPLEMENTATION

A. Proaram QObjectives

The plan for implementing the aoals of Section 405 ==
tec pretect public health and the environment from adverse
cffects cf pollutants in sewage sludge -~ will be driven by
“wc rasic proararm obhjectives. First, meet the requirements
~f Cection 405 in establishing a process tc regulate sludge
throuch permits as envisioned Yy Congress. Second, build as
ruck as rossible on existing State sludge programs rather
than hinder existinc prcgrams that are effective, but provide
cuidance and assistance where State prcgrams are not effective
Ccr are nonexistent.

Ir. Xeepine with the cbjective of neeting Clean Water Act
recuirements, one c¢f the principles of EPA's Section 405
irrlerentation toth in the interim and in the long-ternm is
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Ore of tre first efferts toward *lis orhiective is to establish
case=rv=casa sloldce lirits in rerrits rricr to the promulgaticon
nf the zeoctnical veouviverments.  We ehoulcd conduct case-by-

rree Derr litine ir a way tha+t will read {acilities in the
“irection ¢ ceorpliarce witr the tecrhrical requirerments and
reduce the need tC reopern overmits to cet facilitlies into
cernliance when the final criteria are promulgated. Our
rricrities for selectinc facilities for case-by-case permitting
sitould “irect resources toward those 0TWs with sludce practices
that present the hichest rotential risk <o fhe putlic health
anc¢ tre envircnment while a rove comprehensive requlatory
nrocrar is being developed. Putting rionitoring requirements

ir lcower ~mricrity perrits and estahlishing other ktasic
recuirerents will ensure permit ccverage at a later date if
mirorlems are identified dy the monitoring results.

The second major ot jective cclicerns State program develcp-
ment, strenathening, suprpcort, and cversight. Mcst States
~ave some tyre of sludge ranagement rrograr in glace; some
€ these rrocrams ermnlcy cffective perritting that will
recuire little or no chance tc meet the requirements of
Section 4CS. Some Sftates irplement sludge requirements
urder State authorities tut through the vehicle of the NPLES
rermit, others use State solid waste permits, still others
vse a bybrifd cor something else. Our prreliminary review
inficates that existing programs vary widely in terms of
arproact and ccverace. Thusg, Sftate program requirements
reed® to ke structured with sufficient flexibility to
allow varicus arproaches where the State is running an
effective proarar that meets EPA's basic requirements.

It would serve no purpose to define an approvable program soc
inflexibly that an existing proaram that is effectively
rerulating sludge through permits would have to be overhauled
ir order toc comply. For example, States that have NPDES
avth'nrity have already undergone a review of their basic
~vcerar. In the instances where an NPDES State has been
reculatine sludce through NPPES permits ard wants ¢ continue
e fc sc, we are hopeful that at least in tle interim an
infcr—al ~rocess can he estatlisted for EPA to defer to

Ftate sludge permitting activities. The process weould be
striucture? to assure that these programs carry out

“re recvricements ¢ the Act with a minimum of disruption

cn” Adalay, Pnother possible mechtanisrm might be to reference
t~e 3tate sludce rerxrmit in the NPLES perrit.

*: the sare time, there are a nuit.er cf States whose
currert rrocrame are inadequate to carcy cut the 405(q)
tecuirerents. Cne »f the okbjectives is tc provide assistance
ir s*rercthenrina trese nrogrars, anrd tc epcourace the States
e ta%e the lead as ruch as possihle. LCPP will exercise
its avihority to Zulfill statutcry reyvirerents where a
“tAatos wrenves vnavtle or unwillirce.



Ta 1987 OfFice of Vlater Acccuntebility Syster (OWACD)
rearures rall feor eac) State te subnit a descrinrticn of its
existinea State sludce ranagement rroarar by the becinning of
s T, This irforration is very important for the Jlevelcp-
rent C©F “tate rrccram reauirements and will helr structure
e naticnal rroarar tc raximize the use of existing rescurces
an?® expertise.

R. Priority Implementation Activities

There are several activities that are c¢r shortly will le
uncerway to implement the regquirements cf “he section.

l. Work Group. OWFF is putting togetherxr a sludge
perritting work groun cf ahout fifteen members with repre-
sentatives from the Regicns, States and Headquarters. This
greup will hold periodic meetings to discuss program implemen-
tation, yrrovide input on existing programs, and assist in
the develonrent of State program requirerments and interim
case-by-case permit requirements. We have teen in touch
with several of the Feqicons and States and have a list of
those whce have expressed interest in such a work group and
have tentatively agreed to participate. Anyone interested
who has not already been contacted should ccntact Greg McBrien
at (202)475-9527. All docurents will be widely distributed
for review. Each Pegion and State that haes not done so
should desicnate a contact person to monitor EPA's sludge
rermit program activities and receive information.

2. Guidance on Establishing Interim Case~by-Case Permit
Lirits. Permits Division is preparing guidance on how to
write interim sludge limits into permits on a case-by-case
lbasis. FEPA ie reviewing existing State sludge contaminant
limits and recuired management practices, and reviewing
other available information including existing EPA guidance
and results of analyses being conducted by OWRS as they
develcr the sludge criteria. Based on this review, EPA will
recorrend contamination limits and management practices that
are consistent with the general direction OWRS is taking to
“evelor the sludge criteria. This guidance is scheculed to
‘e available in draft form by the end of FY 87.

3. State Prooram Requirements. Another major task for
the next several months will be to develop minimum require-
rerts for apcrovable State sludge programs. In accosdance
withr Section 405, the most irrcrtant element of these progrars
is that they must use permits to regulate pollutants in
sludee. Otherwise, the 1987 Amencdments grant EPA considerable
diacretion in determining the content and approval process
for State procramg, reoculring cnly that the Administrator
Ceterrine that the State procram “"assure[s] corpliance with
ke aprlicalble recuirements of Section 4C:I.”




"tre CEffice of 'unicipal Polluticn Contrcl (CMPQ)
rrorcaend ftate sluvfce ranagerent requlations that apj=ared
ir 3¢ Federal Pegister onr Felruary 4, 1986. These regulations
get “~riY rinirur csreocorar recuirements and rrocedures fcr
ftates =0 obtain arproval cf their sludge nanaagement
rroorars. hecause these regulations were provosed pricr te
the Water Quality Act, they did not require permit procrams.
ve do not yet know whether we will be akle to finalize the
rrorosed 5C1 state prograr requlations ¢r will have to
rroncse new State esludge program requirerents. However,
arart from adding a requirement to issue perrits, we currently
exnect that tre required elerments of an approval:le State
sludae permitting program will be very similar to those
nrcrnosed by OMPC. As such, States may use these proposed
requlations as a quicde for assessing the approvability of
their existing prograri. The progranm regulatiocns will contain
such elemen+s as puhlic participation in permitting and
enforcerent, and the authority tco conduct inspections, require
monitcoring, recordkeering and reporting and take enforcement
actions. Because an NPLCES State must have these general
prograr elements in order toc oktain NPDES approval, approved
MPDES States desiring to reculate sludge through their NPLES
nroarams may not need significant modification to their
evistine rrograme to address the specific requirements of
fectiorn 4C5, Non-hPDES State sludge perrmitting rrograms may
reet these requirements with little modification as well.

"PA plans to propese State sludge permit program require-
merts hy the encd of FY R7. Prior to the promulgation cf
State program requlations, we will bhe able to approve State
sludge orocrams. It will he necessary to establish minimum
criteria in cuidance prior to any such approvals.

4, Other Policy Memoranda. OWEP is in the process of
developing several memoranda to serve as guidance in imple-
menting *the requirements of section 405. The first of these
will adcdress interim sludge requirements in PCTW permits.
The merorandum will Aefine two classes of POTWs for interim
sludce permitting: hrigh=-priority POTWs, whose permits should
reflrct the case-bhy-case guidance that will be available
at tre enc¢ of Septertrer 19€7; and all cther POTV's. Guidance
on monitoring or other requirements, including reopener
clauses, that should be placed into lower priority POTW
rermits ae they exrire will be provided. ©Suggested rermit
lancquaace for the recormended minimunm requirements will alsc
re civen.

€, State Inventories. OWAS contains a requiremen: that
Ttates develcp inventories of their sludce management
facilities, including the gquantity and quality of sludge
“eing handled and an identification of the use/dispcsal
rractices., Many States have been collecting this information
fcr some tire. FPA currently has a contract underway %o
Arevelor PC ecftware tc enrable the States to inovu*t this




information intec a data tase, and ¢ allow this infermaticn
te ro eagily accesse? and updated.

III. CCNCLUSION

The arensments to Section 405 direct a Fedeval prodram
for sludge managerent. However, in many respects sone
States are far ahead of IFCPA in this area. EPA and the
States need to work tocether to set ugp 2 programr that best
carries out the requirements of the Act and builds on existing
expertise and exrerience. The States sghould ccntinue their
efforts to pull toagether inventories of “heir sludge handling
facilities and identify ‘he quantity and guality of sludge
and where it is ultirately disposed. Existing State programs
need *c te assgessed in light of the new requirements, and
rroarar changes made where needed.

We will continue to send you guidance and program updates,
and solicit vour input and suggestions as the program takes
shape. I relieve the existing tools and expertise in the
Reaions and States can be utilized to fulfill the requirements
of the new Act, without major structural changes. I welcome
your comments, suggestions and ideas. Please contact me if
vou have any cuegtions, or have your staff contact Martha
Kirkpatrick at (FTS) 475-9517. Questions regarding the
developrent of interimr permit limits should go to Tom Wall at
(FTS) 475-9515. Questicns on the sludge technical criteria
ghould go to Alan Rubin in OWRS, at (FTS) 475-7311. (Questions
non slufge management technologies should go tc EQ Gross in
OMPC, at (FTS) 475-9412.

cc: Ned MNotzon, OWRE
Susan Lepow, OGC
Ror Rlanco, OMPC
Rill Jordan, OWEP

bec: James Elder, OWEP
Alan Rubin, OWRS
Margie Pitts, OWRS
Ed Gross, OMFPC
Bob Bastian, OMPC
Dov Weitman, OGC
Rich Kinch, OWEP
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