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Note to Readers

In February 1988, EPA issued the Generat:Permit Program Guidance. In June 1989, the Permits
Division issued a memorandum regarding the development of State NPDES general permit
programs. The memorandum and attached materials can be found at pages 1 through 28 of this
package. The 1988 guidance can be found at pages 29 through 131.
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MEMORANDUM

SUBJECT: Developaent of State NPDES Gener3l Permit Prograns
FROM: ég;zﬁka Dcughckty. Di
Peraits Division (EN-33€

TO: Water Management Division Directors
NPNDES Stata. Directors

The Permits Division is seeking co increase State interest
in general permit suthority. We have _taken several steps to
increase the availability of information concerning State general
permit programs and to simplify the process of obtaining program
authority. In February 1988, the Peraits Division issued the

¥ General Permit Program' Guidance and today we are distributing the
attached program authorization summary. We bglieve NPDES States
should review this information and consider adding-this key
element to their NPDES progranms.

The General Permit Program Guidance (Guidance) was issued to
provide a streamlined approach to the general permit process.
The goal was to provide a centralized source of information about
the general permit process and obtaining general permit
authority, and to siaplify the existing procedures for the
developmnent and oversight of general peraits. We have found,
however, that questions still remain regarding the State program
approval,process. To address these concerns, we are issuing the
attached package on the State gecneral persit progras approval
process. :

A prime example of where general permits can be very useful
is in dealing with storawater discharges. As you are aware, on
December 7, 1988, EPA proposed regulations covering storawater
discharges associated with industrial activity. One of the most
frequently asked questions at each of six public meetinga
conducted during the comment period concerned general perait
application. General permit authority is a key progras elament
for successful implementation ¢f the storawater group applicaticn
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process and may be essential for dealing with large numbers of
storpwater permit applications for construction activities. The
ability to employ general permits will become even mocre important
~hen the stormwater moratorium ends in Octcber 1992 and all other

stormwater point sources will bDe subject to perait requirements,

The attached State General Peramit Program Developaent
summary describes the approval process and the necessary
requizrements which must be met prior to approvdl of a State

gensral permit program. The cover document briefly explains
these requirements. The package also includes model dacuments
which can be used to develop a submission for general perait
authority, as well as a copy of the federal general perait
regulations and the Guidance. These materials are pravided with
the intent to facilitats and promote consistency in the

development of general permit prograas.

The Permits Divisicn remains coamitted to assisting
interested States in obtaining general permit approval. We urgas
NPDES States without general perait programs to carefully ,
consider the benefits ot receiving authorization to issue general
peraits.

If you have any questions regarding general permits or the
approval process, please call me (PTS/202 475-9545) or have your
staff contact Kevin Smith (FTS/202 3175-9516) of this office.

Attachments



FINTE GIERAL PERCTS PROGEAM DEVELOPMEWT

General permit authority is available to NPDES States. The program is an
administrative teol to simplify and reduce the burden of requlating certain
types of similar discharges, for example, stcrm water. The Office of water
Enfarcement and Permits, Permits Divisian, is committed to assisting States
in receiving authorization for general permit programs. In February, 1988,
Permits Division issued the General Permits Program Guidance (Guidance) to
facilitate State program approval. EPA 18 now lssuing this document which is
intended to cutline the federal general permits program and the requirements
and necessary submissions for State program approval.

USES/BENEFITS OF GENERAL PERMITS

O Some examples of existing general permits:
- offshore oil and gas (Regions IV, VI, IX, and X)
- concentrated animal feedlots (Regions VIII and IX)
- construction activities and hydrostatic testing (Regian VIII)

O General permits also can cover storm water discharges from industrial
and construction activities.

o A list of draft and final general permits is included in the Guidance.

GENERAL PERMITS PROGRAM — IMPLEMENTATION AND USE (40 CFR §122.28)

A. Sources which may be covered by general permits:
O Separate stcxrm watar discharges, or

O A category of point acurce dischargers that satisfy the following
40 CFF. §122.28(a)(2) criteria:

same o substantially similar types of opesrations;
similar wastestreasms;

same effluent limitations;

same cx similar monitorirg requirements; and
suitability of use of general permit.

o Not limited to "minor® sources

B. General permits are usually issued for specific geographic areas such
as designated planning areas under §§208 and 303 of the CWA, sewer
districts, or city, county, or State political boundaries.

C. Genaral permits must ba developsd based upn applicable effluent
quidelines or a BRJ determination and gust meet 5State water qQuality
standards and any Ocean Discharge Criteria Evaluation (see G
§403(c)) requirements).
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Tracking system fox general permits is required. Agency recommends
use of the EPA Permit Compliance System (PCS).

One limdtation on the use of general permits has been the difficulty
asscciated with meeting the water quality requirements of waters wish
different designated uses over a large geographic area. . In such
instances, multiple general permits may be necessary.

The Directoar may determine that certain discharges within the scope

of a general permit ncnetheless may be more appropriately requlated
through the use of an individual permit. . In these circumstances, the
Directcr may require the dischargers to cbtain an individual permit.

General permits must follow procedures equivalent to 40 CFR Part 124
wtics nd comment requirements.

Notifi tion requirements for permittees: .

o EPA reccumends that States require dischargers wanting to be
covered by a general permit to submit a Notice of Intent (NOI) to
be covered. '

o Saome advantages of using an NOI:

- it identifies permittees coversd by the general permit,
- it may be used as screening mechanisa to detarmine whether
general or individual permit is more appropriate for the

applicant, and
- it assures that permittees understand their polluticon control
‘obligation.
Development and oversight of general permits by States and EPA
1. Authorized States

O General permits can only be issued in NPDES approved states if
the approval includes general permit authority.

o The Stata develops and issues the general jpermit.

© Proposed permits must be submitted to EPA for review and
omcurrence in the same nanner as with individual permits.

2. PPA Regicnal Offices
o Regianal Offices develop and issue general permits in non-
NPDES States (note - EPA Regicnal Offices canrot issue general
permits covering dischargers in States with NPCES authority,
even if the State does not have general permit authority).
o Regional Office oversees State develbpment of general permits.

o Regions assist NPDES States to abtain general permit authority.



3. EPA Beadquarters' role:

o As noted in the Guidance, Headquarters only reviews general
permit applicaticons for offshare oil and gas and other general
permits determined to be of naticnal significance.

o Headquarters also reviews the semi-annual lists required to be
submitted by Regicns listing non-offshore oil and®gas general
permits issued in the previcus six months or to be issued in
the upooming six menths.

STATE PROGRAM APPROVAL PROCEDURES

A.

B.

Genaral

o Qurrently 13 States approved to issue general permits
¢ Approval process is straightforward:

- The approved NPUES State prepares any necessary modification(s)
of State program and then submits the proposed general permit
program submission to EPA's Regional Office.

- EPA's Regicnal Office and Headquarters review the program
sumission and determins whether the program modification is
"substantial.” If the modification is determined to be
substantial, public notice and coment of the proposed revision
is required. _

- The Regional Administrator approves the general permit program
aubmission; Headquarters reviews final submission for
concurrence.

Stéte program sutmissions for General Permits program autharity must
include (see attached models):

o A complete copy of applicable State statutcry and regulatory
authorities (including any revisions to the State legal authorities
necessary to issue general permits).

o A Ganeral Permit Program Descriptiom

O Any Pecsssary revisions. to the NPDES Memorandum of Agreement

o An Attceney General's Statement (or amendment) certifying that
Stats law provides adequate leqal authority to administer and
enfcrce the general permit program along with specific citations.

State law

1. Statutory Authexrity

o A State's authority to issue general permits may arise from its
gensral statutcry autherity.
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o The primary consideration is whether State law is limited e
individual permits ar can be interpreted more broadly.

O The Attcrney General must assure EPA that the State's
permitting authority does not require individual permits for
all sources and that general permits issuance procedures are
congistent with State law.

2. Requlatory Authority

o State regqulations must be at least as stringent as federal
NPDES requlations (see listing of applicable federal
requlatians in Guidance Appendix G) which:

- may only requlate storm water sources o sources which meet
§122.28(a)(2) requirements,

- provide procedures for adaministration of general permit
program,

- delineate the criteria used to determine which dischargers
will qualify for general permit coverage,

- recommend that requlations require NOI from discharger to
be covered by a general permit,

- provide an "opt cut® mechanism for dischargers desiring an
individual permit instead of general permit coverage,

- provide authority for the Director to require a discharger
covered by a general permit to cbtain an individual permit
(and ocppextunity for interested persons to petition for
same), and

- do not autamatically terminate individual permits when a
general permit is issued (the individual permit must be
revoked following appropriate notice and comment procedures
at 40 C(FR Part 124 prior to general permit coverags).

General Permits Program Description '(sea attached mdel)

o As with NPDES permit program approval, the document should describe
how the general permit program will operate. For example, the
Program Descriptin:

- astlines procedures the State intends o use for the applicatian,
development, and issuance of general permits, including a
discussion of the mechanisams for public notice and comment:

- adkiresses the State's plans for perait enfoarcement and compliance
acnitoring;

- includes a list of the types of general permits the State plans
to issue;

- details the procedures by which discharges covered by a general
permit may request an individual permit;

- delineates procedures regarding where and how an individual

. requests coverage under a genaral permit;

- states which agency/department will administer the program; and
~ describes resource allocatiais ahd any impact (Lmreuc/dacrease
due to the new p:ogran) on the administration of the an—going

NPDES program.
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E. Memcxancm of Agreement | (see attached models)

o The MOA, or revision, must triefly sketch the respansibilities of
both the EPA and the State, as well as cutline the basic aspects of
the State program. For example:

- The MCA must discuss the procedure for EPA review and commen:t ar
ccjection on the State's general permits, and
- the signature block for the EPA Administrator is no longer

necessary.

ATTACHMENTS

A. OCopy of 40 CFR §122.28 .

B. Program Descriptian and MOA requirements (excerpted from NPDES State
Program Guidance) "

C. Model General Permit Program Descriptian (Minnesota)

D. Model MOA Amendment (from NPDES State Program Guidance)

E. Mxdel Attarney General's Statement Amendment (Minnescota)

F. Model Federal Register Notice (Minnescta)

G. Copy of Fetxuary, 1368 General Permit Program Guidance




§ 122.28 General permits (applicable to
State NPDES programa, see § 123.25).

(a) Coverage. The Director may issue
a general permit in wcorda.nce with
the following:

(1) Area..-The teneral permlt shall be
written to cover a category of dis-
charges or sludge use or disposal prac-
tices or facilities described in the
permit under paragraph (a)2)ii) of
this section, except those covered by
individual permits, within a geograph-
ic area. The area shall correspond to
existing geographic or political bound-
aries, such as:

(1) Designated planning areas under
sections 208 and 303 of CWA,;

(i) Sewer districts or sewer authori-
tlu,

(iif) City, county, or State political
boundaries;

(iv) State highway systems;

(v) Standard metropolitan statistical
areas as defined by the Oftice of Man-
agement and Budget;

(vi) Urbanized areas as designated by
the Bureau of the Census according to

criteria in 30 FR 15202 (M&v 1, 1974);
or

(vil) Any other spproprm/e division
or combination of boundaries,

(2) Sources. The general permit may
be written to regulate, within the ares
described In paragraph (aXl) of thh
section, either:

(1) Storm water point sources; or

(11) A category of point sources other
than stormi water point sources, or a
category of “treatment works treating
domestic sewage,” if the sources or
“treatment works treating domestie
sewage’ all:

(A) Involve the same or substantially
similar types of operations;

(B) Discharge the same types of
wastes or engage in the same types of
sludge use or dispoeal practices;

(C) Require the same effluent limi-
tations, operating conditions, or stand-
ards for sewage sludge use or disposal;

(D) Require the same or simlilar
monitoring; and

(E) In the opinion of the Director,
are more appropriately controlled
under a general permit than under in.
dividual permits.

(b) Administration. (1) In general
General permits may be issued, modl-

fled, revoked and reissued, or termi.
nated In accordance with applicable
requirements of Part 124 or corre-
sponding State regulations. Special
procedures for issuance are found.at
%";2:‘.« for States and § 124.58 for

(2) Requiring an individual permit
(1) The Director may require any
_person authorized by a general permit
to apply for and obtain an individual
NPDES permit. Any interested person
may petition the Director to take
action under this paragraph. Cases
‘where an individual NPDES permit
may be required include the following

(A) The discharger is not in compli-
ance with the conditions of the gener-
al NPDES permit;

(B) A change has occurred (n the
avallability of demonstrated technolo-
g8y or practices for the control or

-abatement of pollutants applicabie to

the point source;

(C) Effluent limitation guidelines
are promulgated for point sources cov-
ered by the general NPDES permit;

(D) A Water Quality Management
plan containing requirements applica-
ble to such point sources is approved;
or

(E) The requirementa of paragrapn
(a) of this section are not met.

(1) For EPA issued general permits
only, the Regional Administrator may
require any owner or operator author-
ized by a general permit to apply for
an individual NPDES permit as pro-
vided in paragraph (bX2X1) of this sec-
tion, only if the owner or operator has
been notified ln writing that a permit
application is required. This notice
shall include a brief statement of the
reasons for this deciston, an applica-
tion form, a statement setting a time

. for the owner or operator to file the

application, and a statement that on
the effective date of the individual
NPDES permit the general permit as
it applies to the individual permittee
shall automatically terminate. The Di-
rector may grant additional time upon
request of the applicant.

(iil) Any owner or operator author
ized by a general permit may request
to be excluded from the coverage -!
the general permit by applying for ar
individual permit. The owner or opera
tor shall submit an application unce:-
§ 122.21, with reasons supporting 'ne
request, to the Director.no later than
90 days after the publication by EPA
of the general permit in the Froonar
REGISTER Or the publication by a State
in accordance with applicable State
law. The request shall be processed
under Part 124 or applicable State pro-
cedures. The request shall be granted
by issuing of any individual permit {
the reasons cited by the owner or op-
erator are adequate to support the re.
quest.



(Iv) When an individual NPDES
permit ia {agued to an owner or opers-

tor otherwise subject to a general

- NPDES permit, the applicability of
the general permit. to the individual
NPDES permittee is automatically ter-
minated on the effective date of the
{ndividual permit.

(V) A source excluded from a general
permit solely because it already has an
individual permit may request that
the individual permit be revoked. and
that it be covered by the general
permit. Upon revocation of the indi-
vidual permit, the general permit shall
ADPly to the source,

(¢) Offshore oil and gas facilities
(Not applicable to State programs). (1)
The Regional Administrator. shall,
except as provided below, issue general
permits covering discharges from off-
shore oll and gas exploration and pro-
duction facilities within the Region's
jurisdiction. Where the offshore area
includes areas, such as areas of blologi-
cal concern, for which separate permit
conditions are required, the Regional
Administrator may issue separate gen-
eral permits, individual permits, or
both. The reason for separate general
permits or individual permits shall be
set forth in the appropriate fact
sheets or statements of basis. Any

~statement of basis or fact sheet for a
draft permit shall include the Region-
al Administrator's tentative determi.
nation as to whether the permit ap-
plies to ‘“new sources,” ‘“‘new discharg-
ers,” or existing sources and the rea-
sons for this determination, and the
Regional Administrator’s proposals as
to areas of biological concern subject
either to separate individual or gener-
al permits. For Federally leased lands,
the general permit area should gener-
ally be no less extensive than the lease
sale area defined by the Department
of the Interior.

(2) Any interested person, including
any prospective permittee, may peti-
tion the Regional Administrator to
issue a general permit. Unless the Re-
gional Administrator determines
under paragraph (¢cX1) of this section
that no general permit {s appropriate,
he shall promptly provide a project de-
cision schedule covering the issuance
of the general permit or permits for
any lease sale area for which the De-
partment of the Interior has pub
lished a draft environmental impact
statement. The project decision sched.

ule shall meet the requirements of

§ 124.3(g), and shall include a sch
providing for the {ssuance of thee;juu\fs
general permit or permits not later
than the date of the final notice of
sale projected by the Department of
the Interior or six months after the
date of the request, whichever Is later
The Regional Administrator may. at
his discretion, issue a project decision
schedule for offshore oil and gas facili-
ties (n the territorial seas.

(3) Nothing in this paragraph (¢)
shall affect the authority of the Re-
gional Administrator to require an in-
dividual permit under
§ 122.28(bX2XIXA) through (F).

(Clean Water Act (33 U.S.C. 1251 et seq.),
Safe Drinking Water Act (42 U.S.C. 300f ¢t
3¢q.),-Clean Air Act (43 U.S.C. 7401 et seq.),
Resource Conservation and Recovery Act
{42 U.8.C. 8901 ¢t 3¢q.))

(48 FR 14153, Apr. 1, 1983, as amended at 43
FR 39610, Sept. 1, 1983; 48 FR 38048, Sept.
26, 1984; 50 FR 0040, Feb. 19, 1985; 54 FR
258, Jan. 4, 1989; 54 FR 18782, May 2. 1089)

Edrroriar Notk At 84 FR 258, .Jan. 4,
1989, §132.28 was amended by removing
paragraph (bX3XINA) and redesignating the
existing paragraphs (B), (C), (D), (E) and
(™ a8 (A), (B), (C), (D) and (E) respectively.
At 54 FR 18782, May 2. 1989, § 122.28 was
again amended, {n part by revising pars.
sTApIE (BX)XB), (C), and (F). As {t ls not
clear how the second amendment was in-
tended to be handled, the text of these re-
vised paragrsphs follows. EPA will publish
clarification st a later date.

§122.28 Genersl permits (applicable o State
NPDES programa, see § 123.25).

(b). s e

(2)0 ae

(‘)O | B}

(B) The discharger or “‘treatment works
treating domestic sewage” is not in compli
sance with the conditions of the generu
NPDES permit;

(C) A change has occurred in the avallabu
[ty of demonstrated technology or practices
for the control or abatement of pollutanus
applicable to the point source or treatment
works tresting domestic sewage;

(F) Standards for sewage sludge use or dis
posal have been promulgated for the siuage
use and disposal practice covered by the
general NPDES permit; or



§122.28(b) (2) (i) as revised November 16, 1990:

6. Section 122.28(b)(2)(i) is revised to
read as follows:

§ 12229 Genecrsl permits (applicabie 10
State NPOES programs, see § 123.25)

(b] . o e

(2) Requiring an individual permit. (i)
The Director may require any discharger
authorized by a general permit to apply
for and obtain an individual NPDES
permit. Any interested person may
petition the Director to ke action
under this paragraph. Cases where an
individual NPDES permit may be
required include the following:

(A) The discharger or “treatment
works treating domestic sewage" is not
in compliance with the condilions of the
general NPDES permit;

(B) A change has occurred in the
availability of demonstrated technology
or practices for the control or abatement
of pollutants applicable to the point
source or treatment works treating
domestic sewage:

{C) Effluent limitation guidelines are
promulgated for point sources covered
by the general NPDES permit:

(D) A Water Quality Management
plan containing requirements applicable
to such point sources is approved:

(E) Circumstances have changed since
the time of the request to be covered so
that the discharger is ne longer
appropriately controlled under the
general permit, or either & temporary or
permanent reduction or elimination of
the authorized discharge is necessary:

(F) Standards for sewage sludge use
or disposal have been promuigated for
the sludge use and disposal practice
covered by the general NPDES permit:
or .

(G) The discharge(s) is a significant
contributor of pollutants. In making this
determination. the Director may
consider the followirg factors:

(1) The location of the discharge with
respect to waters of the United States:

(2) The size of the discharge:

" (3) The quantity and nature of the
pollutants discharged to waters of the
CUhited States: and

(€) Other relevant factors:



ATTACMNT 3

-

(4)‘ General Permit Authority*

Unlike pretresatment and federal facilities authority,
general pcri‘h authority is an optional program and need not be
contained in a NPDES submission. If States choose to issue such
permits, however, EPA requires a program description_and MoA
modification to be included in all submissions requesting genaral
permit authority.

(a) Program Description

The State must generally describe how it intends to
administer its general permit program, including under what
circumstances general permits are to be issued. To enable
reviewers to determine whether a State's progras is consistent
with the CWA, it (s important for the State to clearly set out
its general permit strategy. This includes specifying the
classes of dischargers the State intends to permit (a list of
general permits the State plans to develop will be invaluable to
EPA personnel reviewing the program application), along with any
restrictions on general permit coverage {(such as discharger size
or industry category) the State is i{mposing on i{tself.

The State must detail the procedures it will utilize to
ascertain which dischargers are covered under a given general
permit, as well as providing the approximate nuamber of
dischargers It intends to include under each permit, if known.
Procedures for notifying dischargers of their eligibility for

coverage under a general permit should also be indicated.

* This material is excerpted from the “NPDES State Progras
Guidance," July. 29, 1986 (available fros Office of Water
Enforcement and Permits, Permits Division (EN-336)).



Purthermore, the document must discuss the public
participatialf procedures f£Or general permit issuance (these are
required by 40 C.F.R. Part 124). For example, the State must

indicate whether it will provide public notice when a discharger,
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already regulate
coverage under a general permit and seeks to have {ts individual
perait revoked.

The general permit program description should indicate
staffing or rescurce implications of program approval. Por
example, general permits may freae up some NPDES staffing and
resources which may be redirected toward other areas of the
progras.

(b) Memorandum of Agreement

The MOA sust detall the interrelationship between EPA and
the State. Specifically, the document must address EPA review
and comment/cobjection procedures for State general permits since
they are different from EPA review of individual NPDES permits.®*

In the case of an NPDES State seeking to modify its prograa
by adding general perait authority, the cxictinq MOA aust be
revised if it contains language limiting its applicability to
individual peraits, or lacks a discussion on EPA review and

conment/objeqiion of State gensral permits.

* General permits amust be reviewed by the Director of the Office
of Watar Enforcement and Permita (OWEP), EPA Headquarters, before
they may be issued by the Stats agency (see, 40 CFR 123.43(Db),
123.44(a)(2), and 123.45(i)). MNote, OWED has waived Headquarters
review of certain general permits (see, “General Perait Program
Guidance,® Pebruary, 1988, at page 29).



PROGRAM DESCRIPTION
MINNESQTA POLLUTION CONTROL AGENCY
GENERAL PERMIT PROGRAM

Incrcductgx'

This program description is submicced ia accordanca wvith 40 CFR [23.2! and
123.22, {n order to db:ata_cpprovll by ¢he U.S. Invironsentcal Pro:ccgicu
Agency (EPA) of the Minnesots Pollution Comtrol Agemcy's (MPCA)
administracicn of the Gensral Paruit Prograa. This progras descripeion
supplements the description contsined in the origiansl application for
delegaticn of the NPDES ?rp.rnn. dated April 3, 1974, The Generzal Permit
Program will be a subpart of cthe NPDLS Program, currently adatinigcered dy

che MPCA.

The MPCA vas dalegated the NPDES Progras ot June 10, 1998, Minnesota
received authority to adainister the NPDES Program for federal facilities
on Decembar 9, 1978, and subsequently received suthority co adafnister the

precreatment program on July 16, 1979,

The Geueral Parmit Program vill be designed to provide NPDLS permit
covarage for low prierity dischargers vhich would not othervise receive
an effective NPDES pernit in the foreseeadle future. The Geseral Peramic
Progran will improve the edminiscracive efficieacy of cthe Agency's
permitting program and sllow staff resources to de couceatrated oa NPDLS
permits vhich say have more significant potancial for {mpacting vatatr
qhnlity {2 the Staﬁo of M{anesota. Genersl permits vill bde fssued for

several classes of dischargers vhere individusl permits for such a class



wvould be substantially similar. D;lch.r;crl {atended to be coviered will
include nem-contact cooling vacer dischargers of | sillfes gallons per 44y
or less and Beat pump dischargers of 100,000 gallots per day or less. ¢
{8 escimated that there ars spproximatsly .00 non-contact cooling vacter and
200 heat pump dischargers. Additional ctypes of dischargers vhich My Se
coverad by genaral permits i{n the future {2clude scorm vacer discharges and

backwvash vater discharges from potable vater treatameiit plgngi.

Admgntseracion:

The General Permit Program vill be administered for permit {ssuance and
compliance 4ad enforcement activities dy the MPCA, Diviglon of Water

Qualicy, Regulacory Compliance Section. A currsat orgsaiszacional chart 1s

attached.

Lc‘il Basis:

The stacemant of the Minnesota Actoruey Geseral {s attached confirmiag tha.

the MPCA has adequats suthority to operats the General Permit Program.

ecial Procedurss iresants for che lsauance and Baforcement o!

Genersal PM:

l, Applications

Applicacicas for a general permit vill de required from dischargers.
The applicacion form will de MPCA Short Form C (previcusly submictad).

The submission of the applicacion will de required defore.a discharser



vill be considerad to be covared BY the general parmit. Restriceions
on the coverage of the genaral permit vill be contained (a the general

perait (soe drafts of the genersl permit previcusly sudaitted).

Cenaral Permit Development

General permits will de developed and {ssued {n essencisally the same
sanner as iadividual permits, however the public sotice will require
further din::ibutiei (see belov). Geseral permits will be¢ developed
using Minnesota Water Quality Standards ead any applicable USEPA
effluent guidelines. General permits vill be issued for ¢ term oo
longer than five (S5) years and vill aet be coutinmued deyend thaeir
expiracion dates. In asccordance vith the m.&/m Meaoraodus of -
Agresment, genaeral peruits will Be sent to IPA for reviev prior to
issuance sad vill not ba Lssued over the speciffc vrittea objecticn of

the EPA.
Public Netics

All general permits will be accompanied by & Tact Sheet outliaing the
derivetion of the permit limits. General permits will be public
notieed tl.llcofilacl vith USIP?A regulations and Mizaesota Rule
7001.0210. The public notice will be pudlished {a the Miasasota State

Register,



Compliance/Eaforcesent

All disebsrgers vill be required cto submic 4 Discharge Momtitortng
Report &) tn accordance vith che echedule contained {a the genaral
permts, depeunding on the voluma of che dischargs. DMy will be
pericdically revisved for parmit cowpliance and data vill be eatered
iace the permit compliaace system. All dischargers vill be {nspected
st least once during the effective dc:gl of the permic, (f ecaf?
Tesources allovw and/or L{f there Ls an iodicacion of & non-compliancae
or not-compliance on the part of the permittse. Taforcement actions
vill de taksan as sppropriats for thq discharge and in accordamece with

the Agency's current enforcsment strategy.

12 a parcicular discharger is designated for coverage uader a general
permit and requests the i{ssuance of an i{sdividual permiz, the
spplicacion vill be processed as &a application for an (udividual
permit in accordance with Minaesota Rules 7001.0210, Subpart 6. 1If a
discharger vho 1s currestly covered uander a gensral permit reaquests
the {ssuance of an {(ndividual permit, coversge under the general
permit will be considersd terninatod vhean the individual pcrniﬁ is
tssued. If e imdividual discharger is regulated dy an tadividual
peruit and applies for coverage uader & geseral peruit, the discharger
vill be esmsidered to be covered under the geseral permit vhea the
individual permic {s terminated ar expires. Aggrieved parties,
including permittees, say seek revisv of & gensral perait's

requirements by filing a complaiat ({a che proper state coure.



Manpover and Resourcaes:

Priority fer tssuisg general permics vill be establighed chrough the Annual
“ater Quality Progras Plaa. Genatal peruits vill be developed oo an as
needed basis, usicg the present scaffing. It (s antictpdcad chat che
conqral Permic Program vill require approxzimately 200 persos hours per year

in cechnical end adminiscrative support sad viil coet approximacely 83,000

dollars. It {s not anticipated chat the Gendral Permit Program will resule
in a nt;ﬁi!icant_reduéttaa iz cost since cu:rtltiy peruits considered
eligidle for general permits are daing alloved to expire, or applicsciocns
for nev permits for dischargers such as small nou-comtact cooliang vater
discharges are not currencly being processed. The MPCA belleves chat it
has adequate fuading under curreat state asd federal fundiag levels te
{ssue and administer the General Permit Prograa. [lundisg sources iaclude,

but are asot limited to, current Federal 106 grants, anmd a Applicaticn Fee

of $50.00 for all NPDES applicaticas.



General Permits ATTNMVEVT p

AMENDMENT

TO THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
MEMORANDUM OF AGREEMENT
S3ETWEEN
(State Agency)
AND THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION

The Memorandum of Agreemernt between the United States Envircnmental

Protection Agency, Region (hegeinafter EPA) and the (Stace
Agency) (hereinafter ) 18 hereby amended 2o include (State

Agency) and EPA responsibilities for the development, issuance
and enforcement of National Pollutant Discharge Elimination
System (hereinafter NPDES) general permits as follows:

The (State Agency) has the responsibility for developing and
issuing NPDES general permits. After identifying dischargers
appropriately regulated by a general permit, the (State Agency)
will collect sufficient effluent data to develop e uent
~limitations and prepare the draft general permit.

Each draft general permit will be accompanied by a fact sheet
setting forth the principal facts and methodologies considered
during permit development and will be transmitted to the following
EPA offices:

water Management Division Direccor
U.S. EPA, Region
(Address)

Director, Office Water Enforcement and Permits®*
401 M Street SW
Washington D.C. 20460

EPA will have up to ninety (90) days to review draft general
permits and pgovide comments, recommendations and objectiocns
to the (Stat ency). In the event EPA does object to a
general pot-!i i: w§11 provide, in writing, the reasons for
its objection and the actions necessary to eliminate the
cbjecticon. The State has the right to a public hearing on the

objection in accordance with 40 CFR 123.44 and Part III of
the MOA. Upon resceipt of EPA's objection, the State may

* General permits for discharges from soparito storm sewers
need not be sent to EPA Headquarters for review.



request a pudlic hearing. If EPA's caoncerns are not satisfiad
and the State has not sought a hoa;:nq within 90 days of che
objection, exclusive authority to issue the general permict

passas to EPA.

If Z2A raise® no objections to a general permiz iz will He
publicly noticed in accordance with (inserc State requirements)
and 40 CFR 124.10, including publication i1n a daily ,or

Jeekly newspaper circulaced (n the area to be coversd o2y the
permit. The (Szate Agencyv) will issue and adminiscer NPDES
general permits 1n accordance with (inser: citaticns to

Stace regqulations) and 40 CFR 122.28.

The (State Ageacy) alsc has the primacy responsibility for
conducting compliance monicoring activities and enforcing

conditions and requiremenzs of general permits.

All specific Stacte commitments regarding the {ssuance® and
enforcement of general permi:s will be determined through
the annual 106 workplan/3ZA process.

This Amendment to the Memorandum of Agreement will be
effective upon approval of the (State Agency's) general
permits program application by the ioqxcnnI administrator of

£PA Regicn __.

FOR (State Agency):

Sirector (Caze)

FOR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

Regional Administraeor (Saze)
U.S. EPA, Reqgion



ATTORNEY GENERAL'S STATEMENT
REGARDING STATE AUTHORITY
TO ISSUZ GENERAL PERMITS

I hereWy certify, pursuant to my authority as Attorney
Genersgl of the State of Minnesota, that in ay opinion.the laws of
the State of Minnesota provide adequate autherity for the State,
through its Minnesota Pollution Coh:rol.chncy (MPCA), to carry
out the general perait prograam set forth in ghe "Prograz
Description for General Permit Prograa® submitted by the MPCA
as part of its application to the United States Bavironaental
Protection Agency for approval to adlinlsto: the General Permic
Prograa. The authority of the MPCA is found in the following
statutes and rules of the State, which are in full force and
effect on the date of this statement,

l. Permit Authority
Minn. Stat. § 115.03, subd. 1(e)(1984) authorizes the MPCA to

adopt, issue, reissue, aodify, don?. revoke, and enforce
reascnable permits, under such conditions as the Agency may
prescribe, for the prevention of water pollution and for the
operation of disposal systems and other facilities.

The MPCA also has the lhthorley Lo adopt rules to implement
its other authorities. See Minn. Stat. § 115.03, subd. Ll(g)
(1984). ThS MPCA has adopted rules relating to the issuance of
permits. Eiaa. Rules Parts 7001.0010-7001.1350. Onae of theose

rules, Part 7001.0210, relates specifically to General Peraiczs.



2. General Permit Requirezments

a. Dischargers Lligible.
Minn. Rules Part 7001.0210, subpart 2 provides that * ¢ wng

agency finds that iz is appropriate %o issue a single parmit,*
the MPCA may issue a general permit "%to & category of permzittaees
whose cperations, emissions, activities, disgharges, or
facilities are the same or substantially siailar.® Mina. Rulaes
Part 7001.0210, subp(::la goes on to provide that general permi:s
are appropriate when several permit applicants have the same or
substantially similar operaticns, discharges, operating
requirements, emission limitations, and nouttqzinq requiresents,
and discharge the sanme types of waste.

Mina. Rules Parct 7001.0210. subpart € goes on to provide that
if the MPCA finds that a permit applicant's faclility is more
appropriately controlled by an individual permit, the MPCA may
choose o issue an individual permit, rather than a general
permit, to that applicant. If the MPCA deteraines that it is
appropriats to issue general pirnies only to those categories of
appli;an:s who would also Qqualify for a general permit under the
EPA regulations, I am of the view that it is within the MPCA's
discretiocn under the rule to limit general permits to those
categories of applicants.

b. Geographic Area.

Minn. Rules Part 7001.0210, subpart S provides that

perzittees covered Dy a general perait must be located within a



specific geographic area idencified in the permit. In @y view
this state fule is consistent with 40 C.F.R. § 122.28(a)(}) (198%, .

c. ‘Indiwidual Permits.

Minn. Rules Part 7001.0210, subpart 6§ provides -for the issuance
of an individual.po:nit to an applicant who could be covered by ,
general permit but who requests an i{ndividual permit or who is
deterzined by the MPCA to be 2Ore appropriately regulated bdy an
individual permit. I'tind this state provision to be consistent
with the federal provisions for individual permits under 40 2.P7.n.
§ 122.28(b)(2) (198%8).

A person who already has an individual permit may reqQuest the
MPCA to terminate the individual perait and include that persoa
in the category of applicants included in the general permit.
Minn. Rules Part 7001.0040, subpart 2 and Part 7001.0170. I find
these procedures to be consistent with the procedures under 40
C.F.R. § 122.28(b)(2)(v) (1985) wheredy & person with an individua.
permit may request to be included in an EPA-issued general permic:.

d. Peramit Procedurs.

(1) Application
MPCA rules require that any person who seeks a NPDES

perait frem the MPCA must first submit a completed permit
applicatioa. Mina. Rules Parcs 7001.00%0 and 7001.0090. Any
person who requests tc be included {n & general permit vill have

to submit a completed permit application to the MPCA.



(2) Notici

The MPCA's rules require the Agency to publish notice of
a proposed genersl paermit in the State Register. Minn. Rules
Part 7001.0210, subpart 4. This publication requirement is what
the MPCA nﬁs: Qo at & miniaum, but the Agency can give more
notice. There is nothing in Minnescota lawv tiat precludes the
MPCA froa giving more notice than is spacified in the :ulc.'cad
the MPCA can surely provide public notice of a seneral permit by
publication in a newspaper if the Agency choses to do so.

(3) Public Comments

When a general permit is out on public notice, any
person may submit written coaments about the proposed permit.
Minn. Rules Part 7001.0114. Any perscn may request that the MPCA
modify the proposed permit in any way the person desires. Minn.
Rules Part 7001.0110, subpart 2. See also Minn. Rules Part
7000.09500, subpart 6, which -allows a citizen to reqQquest that a
concern be brought 0 the attention of the full MPCA Board. This
could include a request that a certain persen proposed to be
included in a general permit be issued an Ladividual permit
instead. The public may also ask for a pudblic informational
neeting o & contested case hearing to resclve their coancerns
about the peoposed permit. Minn. Rules Part 7001.0110, subparc 2
and Parcs 7001.0120 and 7001.0130.

(4) . Comments by Permit Applicant

The permit applicant may also subait comments about a

Proposed permit. Any person who is proposed to be included in a



-s-

genaral permit may submit .COmments about the proposed permit.
These comments may relate to changes in the permit language or =g
removal of €hat person frem the general permit. The applicant
may also seek a public meeting or contested case.
3. Judicial Review

Any person, including a permittee, Bay seek judicial review
ot‘a final decision of the MPCA. Any person aggrieved by a
decision of the MPCA regarding -a permit may seex judicial review.
Minn. Stat. §§ 14.63 and 11%5.09, subd. 11 (1984). See also In_Re

Authorization to Discharge and Construgt Wastewater Treatagnt

Facilities, 366 N.®W.2d4 118 (Mian. App. 196S).

4. Permit Modification and Revocation

General permits may be modified or revoked. Minn. Rules
Parcs 70Q1.017Q0-7001.019%90.

S. Enforcement of General Permits.

General Permits can be enforced just like any other permits.
Civil penalties may be imposed for pcini: violations. Minn.
Stat, § 115.071, subd. 3 (1984). Perait violations amay be
enjoined. Minn. Stat. § 115.071, subd. 4 (1%84).

Seal of QOffice

] M. RUMPRRRY,
Attorney General
State of Minnesota

Dated: Segtember §, 1966

Il
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REVISION OF MINNESOTA NATIONAL POLLUTANT O[SCHARGE EL[HINAT!GM

SYSTEM (NPDES) PROGRAM TO ISSUE GENERAL PERMITS,
¢ ]

AGENCY: Enviranmentsa] Protection Agency.

ACTION: Notice of Approval of tne National Pollutdnt Qischarge Elimination
System General Permits Program of the State of Minnesota.

SUMMARY: On , the Regional Admintstrator for the Envirgn-
mental Protection Agency (EPA), Region V approved the State of Minnesaota's
Nattonal Pollutant Ofscharge Eltmination System Ganeral Permits Program,
This action authorizes the State of Minnesata ta tssue general permits in

lteu of individual NPDES permits,

-~ == PO -‘._-_..-_--.. PP

FOR FURTHER [NFORMATION CONTACT: Aimc Manzardo, Chief, Permits Section.
U.S. EPA, Region Vv, 230 South Qeardorn Street, Chicago, [11inois 60604,

312/353-2108.

SUPPLEMENTARY [NFORMATION:
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more appropeistely controlied under 1 general parmit rather th
individual garmits.
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Minnesota was authorized to administer the NPOES program tn June, 1374,
Their program, as previously dpproved, did nat include provisions fae “na
1ssuance of general permits. There are several careqories whicn ca.: .
appropriately be regulated By gJeneral permits, For *hese raasonsg cma
Minnesara Pollution Control Agency {MPCA) requested a revision of tnerr NPOES
program to praovide for issuance of general permits, The categories whicn nave
been proposed for coveriage under the general permirs program 1acl de:

non-contact cooling water, hNeat pump dischirges, stomMm water discharges aong

backwiash watear discharges from potadle water treatment plants,

Each general permit will De sudject t3 EPA review and approval s
provided by 40 CFR 123.44, Public notice and opportunity tao request a hearing
is also provided for each general pemit,

[I. Discussion

The State of Minnesota submitted in support of its request, coptes of rre
relevant statutes and regulations, The State has also submitted a statement
by the Attorney General certifying, with 3ppropriate citations to the statutes
and regulations, that the State nhas adequate legal authority to administer the
general permits program as required by 40 CFR 123.23(c). [n addition, the
State submitred & prugfal description supplementing the original application
for the NPDES program authority 20 administer the general permits pragram,
including thy authority to perform each of the activities set forth in 40 CFR
123.44. Samed upon Minnesota's program description and upen its experience n
agministering an approved NPOES program, EPA has concluded that the State will
have the necessiry procedures and resources ta administer the general permits

program,



dasnington 11/14/73 - 99/3Q/86
*West Virgints Q5/10/82 0%/1Q0/82 08/10/82
*wWisconsin 02/04/7¢ 11/726/79 12/24/80
Wyoming 01/30/7% J5/18/81 .-

* denotes Approwed State Generdl Permit Orogram

** Contact EPA Hemdquarters Office, Washington, OC for a current list.

[V, Review Under Executive Order 12291 and tne Regulatory Flexidilin,
Act

The Office of Management and Budget his exempteq this ryuls from sne
review requirements of Executtive Order 12291 pursuant to Section 8(B) of
that Order.

Under the Regulatory Flexidility Act, EPA {g required to-prepare &
Regulatory Flaxidility Analysts for a1l rules which may have 4 stgnifi.
cant impact on & substantial numbder of small entities. PSursuant tg
Section 605(d) of the Regulatory Flexidility Aet ($ U.S.C. §601 ® seq.),
[ certify tnat this State General Permits Program will nat heve a signifie
cant {mpact on a substantial numder small entities, Approval of the
Minnesota NPOES State General Permits Progrem oszabliihcs ng new sydstan-
tive requirements, nor does 12 alter the requlatory control over any

industrial category. Approval of the Minnesota NPOES State General

Permits Program marely provides a simplified administrative procass.

“reaciit Covivas

Qate Valdas V. Adamkus v
Regional Admintstrator
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[[I. Federal Registar Notice of Approval of State NPQES Programs o
Modifications

EPP.wil) provide Federa! Register notice of any action oy tne Agenc,
approving or modifying a State NPOES program. The following tadle wil)
srovide the public with an up-to-date list of rthe statys of NPQES
permitting authority throughout the country, Toddy's Federal Register
notice is tO announce the 2pproval of Minnesota's autherity to 15syue

general permits,

Appraoved State Approved 0 Approved State
NPOES permit requlate Federal pretreatment
program facilities program
Alabama 10/19/79 16/19/79 10/19/7%
Arkansas 11/01/86 11/01/86 11/01/86
California 0%/14/73 05/0%/78 .e
Coloraqo Q03/27/7% .- -
Connecticut 09/26/71 .- 06/03/81
Oelaware Q4/Q1/74 .- .o
Georgia 06/28/74 12/08/80 03/12/81
Hawait 11/28/74 06/01/79 08/12/83
[111nots 10/23/77 09/20/79 e
[natane 01/01/7% 12/09/78 .o
{owa 08/10/78 08/10/78 06/03/81
Kansas 06/28/74 08/28/8% .e
Xentycky 09/30/83 09/30/83 09/30/83
Maryland 09/08/74 .- 09/30/8%
Michigan 10/17/13 12/09/178 06/07/83
Minnesota 06/30/74 12/09/78 Q7/16/79
Mississippi Q5/41/74 01/28/83 0$/13/82
Missouri 10/30/74 06/26/79 06/03/81
Montana 06/10/74 06/23/81 .o
Nebraska 08/12/74 11/02/79 09/07/84
Nevada 09/19/7% 08/3t/78 .o
New Jersay 04/13/82 04/13/82 04/13/82
New York 10/28/7% ~06/13/8Q .=
North Carolfe 10719/78 09/28/84 06/14/82
North Oakot®F 06/13/7% e .-
Onto 03/11/74 01/28/83 07/21/83
Oregon 09/26/73 03/02/79 03/12/81
Pennsylvanta 06/30/78 06/30/78 -~
Rhode [sland 09/17/84 Q%/17/84 09/17/84
South ‘Caraolina 08/10/7% 39/26/80 04/09/82
Tennessee 12/28/77 A/30/8L 08/10/83
Vermant Q3/11/74 .o 03/16/82
virgin [slands 06/30/76 . .-
Virginta -03/31/7% 32/09/82 .-
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PREFACE

This guidance document is intended to:

1) demonstrate the benefits of general permits as an
administrative mechanism to assist permitting authorities to
meet the goals of the Clean Water Act and to regulate
numerous discharges in similar, but not necessarily
identical, circumstances;

23 assist permitting authorities that currently have general
permit authority in the development and issuance of general
permits;

3) assist those States currently approved to administer the
basic NPDES permit program to obtain general permit
authority; and

4) identify general permits that have been developed by botn

EPA Regions and approved States.

- . .
This guidance discusses the background and history of the
general permit program (Chapter 1), reviews the evolution of the
general permit program in terms of its legal framework {(Chapter
2), explains the process for developing and issuing a general
permit (Chapter 3), examines EPA's and the States' experience in

the development and issuance oY general permits (Chapter 4), and

iv



details the process for assumption by a State of general permit

authority (Chapter Si.

Appendices

This guidance also provides several appendices that should
prove useful as reference materials. Appendik A details federal
Register publication requirements for EPA-issued dréft and final
NPDES general permits.A Appendix B furnishes EPA Headquarters'
procedures for the review of draft and final general permits.
Appendix C discusses the continuation of EPA-issued general
permits. Appendix D lists éll the existing general permits that
EPA Headquarters has on file for use as model general permits.
Appendices E and F provide copies of a supplemental.Aﬁtorney
General's Statement and a modified Memorandum of Agreement as
examples of how a State NPDES program may be modified to obtaih
general permit authority. Appendix G contains the federal NPDES
general permit cites. Appendix H lists the Standard Industrial

Codes used for general permits.



CHAPTER 1

BACKGROUND

NPDES Permit Prodram

The National Pollutant Discharge Elimination System (NPDES)
permit program, established by Congress in 1972, is administered
primarily by States, after their authority and ability to manage
the NPDES permit program has been reviewed and approved by EPA,
pursuant to Section 402 of the Clean Water Act. 1In addition to
the basic NPDES permit program, States are also required to
assume responsibility for the regulation of discharges from
Federal facilities and the establishment of pretreatment
programs. To date, 39 States and Territories (out of a pbssible
56) have received authorization to administer the basic NPDES
permit program. Of those 39, 30 have been approved to regulate
Federal facilities and 25 have approved State pretreatment
programs.

In 1979, EPA promulgated revisions to the NPDES permit
program regulations. These revisions were mainly in response to
the 1957 Clean Water Act amendments, but alsoc created a class of
pefmits called géneral permits. Under the general permit
program, one permit may be issued to cover a class or category of
similar dischargers in a defined geographic area with similar
effluent limitations.

As with pretreatment and Federal facilities (required NPDES

permit program elements), a State seeking general permit



authority must either request modification of its approved NPDES
permit program or include its request for general permit
authority as. a part of a concurrent request for NPDIS authority.
However, unlike pretreatment and Federal facilities authority,
there 1s no requirement that an NPDES State seek general permit
authority; it is an optional program element.

General permit authority enables the State to issue one
permit covering a similar class or category of dischargers within
specified geographic boundaries. A general permit applies the
same or similar effluent limitations and control measures to.all
dischargers covered under the general permit. To date, 13 States
(Arkansas, Colorado, Illinois, Kentucky, Minnesota, Missouri,
Montana, New Jersey, Oregon, Rhode Island, Utah, West Virginia,
and Wisconsin) have NPDES general permit authority appfoved by

EPA.

Uses of General Permits

There are many varied reasons why permitting authorities
choose to use general permits to cover point source discharges.
Permitting authorities approved to issue general permits have
used general permits to reduce their permit iSsuance backlogs.
General permits can be written to cover large classes or
categories of similar dischargers, thereby substantially reducing
permit issuance backlogs. In addition, general permits can be
used to cover dischargers that have been previously unpermitted

due to resource constraints. By covering numerous dischargers



under one general permit, the permitting authority can avoid much
of the ;ime and burden that issuing individual permits to each
discharger would involve. For some classes of discharges, such
as storm water- point sources, issuing individual permits to eécn
source would overburden the_existing NPDES permit program.

Permit application costs and paperwork burdens for dischargers
covered under the general permit are also reduced. Dischargers
covered by a general permit usually are not requifed to conduct
the sampling and analysis associated with individual permit
applications.

Early in the history of the general permit program, storm
water sewers were identified as ideal candidates for coverage
under general permits. The general permit program cah serve ds
a means to handle the vast numbers of storm water point sources
needing permits. Since EPA cannot issue general permits covering
dischargers in those States with NPDES authority, States that
currently do not have general permit authority are strongly
encouraged to seék such authority in order to deal with the
numbers of storm water permit applications expected in the next

few vears.

. 1 p i Individual .
A well-fashioned general permit is the equivalent of an

individual NPDES permit. A general permit is identical to an

individual permit regarding effluent limitations, water quality

standards, monitoring and sampling requirements, and enfor-



ceability. The only difference from the permit writer's
standpoint 1s that a general permit covers several point sources.
Thus, general permits are fashioned just as ‘individual permits
with monitoring and inspection and recordkeeping requirements.
The permitting authority must have confidence in the appropriate-
ness of the general permit because of the potential cumulative
impact to the environment from the point sources covered by the
general permit. Good general permits are no less effective than

individual permits; they simply cover more than one discharger.



CHAPTER 2

LEGAL FRAMEWORK

Reg it s c

There is no specific provision in the Clean Water Act
explicitly defining or authorizing NPDES general permits. The
statutory authority for regirlating a group of sources with
similar discharges under one permit was first recognized in NRDC
v, Train (396 F.Supp. 1393 (D.D.C. 1975)); aff'd., NRDC v,
Costle, 568 F.2d 1369 (D.C. Cir. 1977)). That decision required
EPA to develop and administer a permit program for all point
sources in the feedlot, separate storm sewer, agriculture and
silviculture categories. EPA had previocusly exempted these
discharges from the requirement of applying for and obtaining an
NPDES permit. The court held that once a discharge is identified
as a point source it cannot be excluded from coverage under the
NPDES program. The court went on to state that EPA could make
use of administrative devices, such as "area permits," in
appropriate circumstances to make the program more flexible and
administratively manageable. 396 F.Supp. at 1402. Following
this decision EPA promulgated requlations to implement this

device, calling it the general permit program.

Hi s .
EPA first proposed general permit regulations (February 4,

1977, 42 FR 5846) that would have limited the scope of the



general permit program to irrigation return flows (later exempted
from the requirements of Section 402 of the Clean Water Act by
the 1977 amendments) and separate storm sewers. The final
regulations, published on June 7, 1979 (44 FR 32354)'and codified
at 40 CFR 122.48 (1980), expanded the coverage of the general
permit program to include other categories of minor point
sources, in addition to separate storm sewers, within a desig-
nated "general permit program area®" or "gppa". A "gppa" had to
correspond to existing geographic or political boundaries such

as designated planning areas under Sections 208 and 303 of the
Clean Water Act, sewer districts, city, county or State boun-
daries, State highway systems, standard metropolitan statistical
areas, or urbanized areas. Categories of point sources falling
within a "gppa" that involved similar operations, discharged the
same type of wastes, had similar monitoring requirements and the
same effluent limitations (whether promulgated effluent limita-
tions guidelines or those developed by best professional
judgements) were eligible for general permit coverage, if, in the
opinion of the EPA Regional Administrator or State Director, such
coverage was appropriate.

When the NPDES regqulations were merged with those for the
Resource Conservation and Recovery Act (RCRA), the Underground
Injection Control (UIC), and the Prevention of Significant
Deterioration (PSD) permit programs in 1980 into the Consolidated
Permit Regulations, the general permit provisions were reor-

ganized and rewritten (at 40 CFR 122.59 (1981)) to clarify



questions relating to the program and to make minor changes.
First, the designation of a "general permit program area" was
abandoned since it served no purpose that could not be satisfied
by simply specifying in the permit the geographic or political
boundaries covered. Second, while previously the "gppa" could be
redefined if necessary to address differing State water quality
standards, the new regulations clarified that the general permic
could be modified for any of the causes that applied to
individual permits (e.g., receipt of information indicating
unacceptable cumulative impacts). Other minor changes to the
general permit program included: (1) shortening EPA Headquarters
review of EPA-issued draft general permits from 90 days to 30
days; (2) clarifying that a discharger's coverage under a general
permit automatically terminates on the effective date of an
individual permit for that discharger; and (3) removing the
requirement of on-site inspections prior to revoking a general
permit and requiring the discharger to acquire an individual
permit.

The Consolidated Permit Regulations made one important
substantive change. The sources other than separate storm sewers
for which a general permit could be written would no longer be
limited to "minor"™ sources sc¢ long as the general permit covers
sources involving similar types of operations, having the same

wastes, effluent limitations and operating conditions and sim:lar



monitoring requirements, and which would be more appropriacely

regulated under a general permit.!

When the Conscolidated Permit Regqulations were deconsolidated
on April 1, 1983, the general permit provisions were recodified
at 40 CFR 122.28 withnut change. Section 122.28(a), which sets
forth the appropriate coverage for a general permit, states that
a general permit shall correspond to existing geographical or
political boundaries, and specifies the types of sources that may
be regulated by a general permit. Thus, general permits may be
issued to separate stOorm sewers, Oor to other sources if such
sources satisfy the criteria on similarity and appropriateness.

These criteria are discussed in detail in Chapter 3.

imini : X | P l
Section 122.28(b) addresses the administration of general
permits beyond the issuance, modification, revocation, reissuance
and termination provisions in Part 124 applicable to all permits.
Section 122.28(b) allows the EPA Regional Administrator or State
Director to require, on his or her own initiative or in response
to a petition by any interested party, any discharger otherwise

eligible for coverage under a general permit to obtain an

! In the April 1, 1983 de-consolidation of EPA permit
programs, the word "minor"™ was inadvertently reinserted into 40
CFR 122.28 and subsequently published in the July 1, 1984
publication of 40 CFR Parts 100 to 149. This error was corrected
in a February 19, 1985 Federal Register notice, at 50 FR 6940.
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individual permit. Some of the reasons for which an individuatl
permit may be required are: failure to comply with the condi-
tions of the general permit; a change 1n the availability of
pollucion control technology; promulgation of an applicable
effluent guideline; approval of an applicable Water Qdality
Management Plan; failure to meet the criteria.in §l122.28(a)
regarding sources appropriate for coverage under a general
permit; or a determination that the source is a significant
contributor of pollutants.

The EPA Regional Administrator may require a discharger
covered by an EPA-issued general permit to apply for an in-
dividual permit as described above ¢only after providing the
owner/operator with a written notice that a permit application is
required, which contains a brief statement of the reasons for
requiring an individual permit, an NPDES application form, a
statement setting the deadline for the filing of the application
{the Regional Administrator may grant additional time), and a
statement that on the effective date of the individual permit the
general permit will cease to apply to the permittee (40 CFR
122.28(b)(2)(ii)).

A discharger excluded from coverage under a general permit
solely because it is already covered under an individual permit
may request that the individual permit be revoked, and that it be
covered by the general permit. Upon revocation of the individual

permit, the general permit applies to the source. Revocation of



an individual permit must follow public notice and comment

procedures (40 CFR 122.28(b)(2)(v)).

Q R rovision 4

I[f an IPDES State 1s proposing to issue a general permit, 40
CFR 123.43 requires the State to send a copy of the draft or
proposed general permit, except those for separate storm sewers,
to both the EPA Regional Office and the Director, Office of Water
Enforcement and Permits, EPA Headquarters. 40 CFR 123.44 allows
EPA 90 days from receipt of the proposed general permit to
comment on, object to or make recommendations regarding the
proposed general permit.

If EPA is issuing the general permit, 40 CFR 124.58 sets
forth special procedures for internal EPA review. The EPA
Regional Administrator is required to send a copy of the draft
general permit and the administrative record to the Director,
Qffice of Water Enforcement and Permits, during the comment
period. The Office of Water Enforcement and Permits has 30 days
or until the end of the public comment period, whichever is
later, to comment upon, object to, or make recommendations with
respect to the draft general permit. If the Office of Water
Enforcement and Permits objects to a draft general permit within
the review period, the Regional Administrator cannot issue the
final general permit until the Office of Water Enforcement and
Permits concurs in writing with the conditions of the general

permit. The Office of Water Enforcement and Permits is not
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required to provide written concurrence/approval on all draft
general permits; failure to object during the 30-day review
period can be taken as an approval. Thus, written concurrence 1s
necessary only. for those general permits that have been objected
to at the draft stage.

Normally a formal evidentiary hearing 1s available to any
person wishing to cnéllenge any EPA-issued NPDES permit.
However, since general permits are rulemakings, 40 CFR 124.71
provides that persons affected by an EPA-issued general permit
must either challenge the general permit in the U.S. Court of
Appeals under sec. 509(b)(l) of the CWA or apply for an
individual NPDES permit. It is particularly important that a
complete administrative record of the general permit be compiled
since appellate court challenges do not allow the introduction of
new testimony through the hearing process. In addition, 40 CFR
124.111(a){3) provides the option to the Regional Administrator
to use nonadversary panel procedures to process draft general

permits.
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CHAPTER 3

PROCESS

entificacl ] C 4

Normally it is the Region or State that initlates the
development of a general permit for a particular class or
category of point sources. However, a group of like dischargers
may also request that the permitting authority employ a general
permit racher than individual permits.

The first step in the development of a general permit is to
identify a class or category of dischargers meeting the criteria
of §122.28. (As noted in Chapter 2, general permits need no
longer be issued to cover only "minor" discharges; although some
permitting authorities have made the decision not to use general
permits to cover "major" discharges.) The five criteria for
general permits contained in §122.28 must be met before a general

permit can be developed.

1. L ] ) | ia1] . :
operations
Any category or subcategory of dischargers is eligible for
coverage under a general permit provided that all dischargers
within the permitted category or subcategory involve similar
types of operations. Examples of classes or categories of
dischargers that have been covered under general permits are

offshore oil and gas exploration, development, and production



facilities; concentrated animal feedlots; non-contact cooling
water; hydrostatic testing of petroleum pipelines; and seafood
processing. These are just some examples of facilities that can
be covered by a general permit; this list is not exhaustive. As
mentioned above, coverage of storm water point sources by general

permits is also appropriate.

2. DRischarge the same types of wastes

Once a class or category of dischargeérs has been identified
as having similar cperations, a determination must be made as to
the similarity of waste streams. The regqgulations state that
facilities must discharge the "same types of wastes" to be
covered under a general permit. EPA has not interpreted this
requirement to mean that the waste streams must be identical in
composition. Rather, this requirement should be interpreted in
conjunction with the next two criteria; the waste streams should
be sufficiently similar that the same (or similar) permit

conditions are appropriate.

3. Require the same effluent limitations or operating
conditions

EPA has not interpreted thiz requirement to mean that
effluent limitations or operating conditions must be identical.
Permit writers should be careful when water quality-limited or
special use streams are involved. The general permit can be

fine-tuned with requirements that ensure that State water quality
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standards are not exceeded, or that facilities discharging to
water quality-limited or special use streams are excluded from
coverage under the general permit. (See page 18 for a further
discussion.)

For all types of discharges outside the baseline of the
territorial seas, Section 403(c) of the Clean Water Act mandates
that Ocean Discharge Criteria Evaluations (ODCEs) be performed.
The ODCE provides an additional basis for limitations and
monitoring requirements in these general permit. Just as a
general permit must incorporate those special limits detailed in
an ODCE, so also must Areas of Biological Concern (ABCs)
identified by the Regional Administrator in accordance with the
criteria set forth in 40 CFR 125.122(a)(l) through (10) be
addressed in the general permit for o0il and gas facilities in
areas in and beyond the territorial seas. In either case, these
special limitations need not affect the entire geographical area
to be covered by the general permit and do not preclude issuing a
general permit to a large class or category of facilities, but
the general permit would have to incorporate conditions such that
facilities either operating in ABCs or affected by the findings

of the ODCE would comply with any special limitations.

i F . ] . . .

Agalin, the benchmark is that similar, not identical,
monitoring requirements would be required of all the facilities

to be covered under the general permit. For instance, the
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general permit could be structured to require different monitor-
ing procedures for different sized facilities within the same
class or category of dischargers. In one case facilities with a
certain volume.of effluent might be required to monitor more
frequently than small facilities (e.g., the permit coldld require
weekly monitoring for large facilities and monthly monitoring for
smaller facilities). 1In other cases, the general permit might
require different monitoring methods (e.g., continuous monitoring
Vs. grab samples). As mentioned above, the general permit must
also accommodate special conditions required by ODCEs or for
ABCs. It is possible to tailor the general permit with specific
conditions so that a facility that does not have a certain waste
stream would not need to monitor and report for that waste
stream. For example, a general permit covering petroleum storage
and transfer facilities might include requiremerits for discharges
from truck washing and tank locading area runoff. However, if a
facility does not have these discharges, it could still be
covered by the general permit, but the specific requirements for
truck washing and tank loading would not apply. The facility
would only comply with those control and monitoring requirements
of the general permit that 3dre applicable.

Another example might be a general permit covering both
dewatering activities and hydrostatic testing of pipelines, both
of which can occur during pipeline construction. If a facility
has both operations, all the monitoring requirements of the

general permit would apply. If a facility only has one of the
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two operations, then only those monitoring requirements specific
to that type of operation would apply.

The decision as to which monitoring requirements apply can
be made 1in several ways. The best approach 1s to fa§h1on the
information required in the Notice of Intent (NOI) to allow the
permitting authority to make the decision as to which control and
monitoring requirements are applicable for that particular
discharger. Or the NOI might be fashioned to require that the
potential permittee identify those proposed monitoring require-
ments that apply to the facility, subject to the approval of the
permitting authority. Another approach might be to structure the
‘general permit in such a way as to allow the permittee to make
the decision, based on the terms of the permit, as to which
monitoring requirements are applicable; however, this approach is

not recommended.

5. Discharges are more appropriately controlled under a general

permit

The permitting authority must determine the suitability of
coverage under the general permit by examining the significance
of the discharges, pollutant levels, cumulative impacts on the
receiving water(s), etc. The EPA Regional Administrator or a
NPDES State Director must then state that, in his or her opinion,
the discharges are more approprlately cocntrolled under a general
permit rather than an individual permit. This statement must

appear in the fact sheet accompanying the permit and an oppor-
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tunity for public comment on the suitability of covering such

dischargers under a general permit must be provided.

Permi v

Once the five criteria discussed above are met, the actual
development of the general permit can proceed just as for any
individual permit. The permit writer should first apply any
appropriate effluent limitations guideline(s). 1In the absence of
an effluent limitations guideline, the permit writer must use
his/her best professional judgement (BPJ) in establishing permit
limits and conditions. The NPDES regulations, at 40 CFR 125.3,
require that permits developed on a BPJ basis must consider the
appropriate technology for the category of point sources, based
upon all available information, and any unique factors relating
to the class or category of sources. In settirrg BPJ limitations,
the permit writer must consider several specific factors. These
factors are also those required to be considered in the develop-
ment of effluent limitations guidelines, and therefore, are often
referred to as the "304(b)" factors (see, 40 CFR 125.3).
References (data sources, tools, etc.) for BPJ determinations are
numerous and voluminous. Examples of BPJ tools available to the
permit writer are abstracts of industrial NPDES permits,
treatability manuals, guidance documents, toxicity reduction
evaluations for selected industries, industry experts within EPA,

and effluent guidelines information (including Section 308
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questionnaires, screening and verification data, development

documents, etc.), as well as technical journals and books.

Relationship %o State Water Quality Standards

The permit writer must also address whether the appropriate
effluent limitations quideline or BPJ determination will ensure
that State water quality standards are met. EPA has published
methods for establishing effluent limitations for all point
source discharges based on State water quality standards (e.q.,
wasteload allcocations). Any NPDES permit must ensure that State
water quality standards are met at the edge of any applicable
mixing zone. This is more difficult for a general permit because
of the multiple receiving water bodies involved within the
geographic area of the general permit. A general permit can be
subdivided, or several general permits can be issued, where there
is a need to meet varying State water quality standards. In
addition, individual permits can be required of dischargers with
existing water quality-based limitations, dischargers that have
caused exceedences of State water quality standards in the past,
or dischargers into receiving waters known or suspected of
failing to meet their designated use(s) due to point source
impacts.

State water quality standards are comprised of use
classifications and narrative and/or numerical criteria
established to protect the use. To be fully protective of

aquatic life and environmental quality, States should develop
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both numerical and narrative water quality criteria. Where
narrative criteria are adopted, the State indicates how it will
implement the criteria, e.g., through periodic field sampling of
the habitat or bioassays of the effluent (acute and chronic
toxicity testing), during the State water quality standards
approval process.

In some instances, EPA recommended criteria may be used to
help interpret a State narrative standard. For example, a State
may specify as a narrative standard that all waters shall not be
toxic to aquatic life or human health. In the absence of any
State numerical criteria for toxic chemicals, the EPA recommended
criteria may be used to define expected levels of toxicity. This
approach is recommended in the implementation of the requirements
of sec. 304(1l) of the CWA, as amended by the Water Quality Act of
1987, for those States that have not yet revised their water
quality standards in accordance with sec. 303(c)(2) of the CWA.
Such States are still required under sec. 304(1l) to list impaired
waters and develop individual control strategies.

There are several ways in which the permit writer can ensure
that State water quality standards are met. A narrative
statement requiring compliance with State water quality standards
can be part of the general permit. In addition, an NOI request-
1ng information about the receiving water body can be used to
determine if general permit coverage is appropriate and if State
water quality standards will be met by the particular discharger.

Another approach would be to use statewide numerical limits as
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the applicable limits for a particular water body or group of
receiving waters (e.g., all State waters classified with a
parcticular use designation). Other methods, such as best

management practices (BMPs), are also available.

. i g .
Any special conditions mandated by an ODCE or ABC require-
ments should be included in the general permit. As discussed
above, the permit writer has the latitude to fashion the general
permit to cover varying operations, wastes, effluent limitations

and operating conditions, and monitoring requirements.

Issuance and Promulgation of General Permits

Once a tentative decision has been made to issue a general
permit, the permit writer develops a draft general permit
incorporating the necessary terms and conditions. When the drarft
general permit and accompanying fact sheet have been prepared,
public notice must be given in publications of general circula-
tion (e.g., statewide newspapers, or in the case of EPA-issued
general permits, in the Federal Register). The draft general
permit itself need not be published, only notice of its
availability; however, EPA practice has been to publish the fact
sheet for draft general permits and to publish the fact sheet,
response to comments received on the draft general permit, and

general permit upon the issuance of the final general permit.



On November 3, 1983, cthe Office of Management and Budget
waived review of EPA-issued general permits. This has greatly
reduced the review time for EPA-issued general permits. Appendix
A contains a memorandum of January le, 1984, providing
boilerplate language that should be included in all draft and
final EPA-issued general permits. EPA Regional Offices should
adhere closely to these requirements in preparing draft and final
general permits to avoid delays in publication in the Federal
Register.

Since general permits are considered to be rulemakings,
EPA's issuance and promulgation activities must be conducted in
accordance with the Administrative Procedure Act (APA) (5 U.S.C.
551, et seqg.). NPDES States are, of course, bound by the
strictures of their statutes governing State rulemaking,
licensing, and adjudicatory proceedings. 1In some States, for
instance, this has meant that in addition to providing public
notice of a draft general permit in a statewide newspaper, the
draft general permit must also be published in a State
Administrative Register or Bulletin.

The permitting authority must ensure that there is adequate
public notice of the availability of the draft general permit and
all supporting materials (e.g., the fact sheet) in the
administrative record, including all ODCE and ABC supporting
materials. The fact sheet must either be published or made

available for review by the public. 1In addition, the permit
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Wwriter musSt ensure that there is opportunity for effective publ:c
comment, inCluding a public hearing, if appropriate.

After the close of t..e comment period on the draft generatl
permitc, all comments received must be evaluated and, where
significant, must be responded to, with any necessary changes
made to the gdeneral permit. Because the fact sheet represents
the original intent in developing the general permit, EPA
recommends that no changes to the original fact sheet be made.
Any necessary changes to the permit in order to respond to
comments received can be discussed in an addendum to the fact
sheet (commonly called Response to Comments). Any such Response
to Comments should include a citation to that part of the final
general permit changed in response to the comment (gsee, 40 CFR
25.8). Any comments on the draft general permit deemed to be of
an insignificant nature can be responded to in a letter to the
commenter without reference in the final permit, although this is
not required under 40 CFR 124.17. It is also imperative that
permit writers maintain complete files on all comments received
during the public comment period in order to respond to any
challenge to the general permit.

At the time of the final promulgation of the general permit,
the effective date and expiration date of the general permit must
be explicitly stated. Some permitting authorities have suggested
that the draft general permit incorporate a date by which the
general permit would automatically become effective if no changes

are made to the proposed general permit; this approach is
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lncorrect since the final general permit may need to be adjusted
to respond to comments furnished during the public comment period
and such revisions may take longer than the proposed automatic
effective date: In addition, Section 553(d) of the APA requires
publication of a substantive rule not less than 30 days before
its effective date. The purpose of this requirement is to allow
permittees sufficient lead time to prepare to comply with new
regulatory requirements. Section 553(d)(l) of the APA provides
an exemption from the requirement to delay the effective date of
a promulgated regulation for 30 days in instances where the
regulatction will relieve restrictions on the regulated community.
In the case of a general permit, such "relief" might be the
issuance of an NPDES permit to previously unpermitted point
source discharges or that the submission of individual permit
applications will be unnecessary. The final permit should be
published in the same manner as the original draft permit and
must be signed by the EPA Regional Administrator, State Director,
or their designees. Although 40 CFR 124.17 provides that only
the final general permit and any Response to Comments need be
published, a preamble discussion of the circumstances surrounding

the issuance of the final general permit is very beneficial.

. e 1 v .
The general permit regulations do not specifically address
the issue of how a potential permittee is to apply to be covered

under a general permit. EPA and States have generally incor-
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porated permit conditions that either require potential permic-
tees to notify the permit authority that they intend to comply
with the general permit or that they do not wish to be covered by
the general pe€rmit and wish an individual permit. Another
approach would be to cover all dischargers engaged in an activiey
requlated by the general permit automatically unless a discharger
specifically wishes not to be covered and requests an individual
permit. In the latter case, there is no clear accounting for the
number of permittees covered by the general permit nor an
1denti1ficacion of those permittees, which has a bearing on
enforcement and compliance activities. EPA-issued general
permits have generally required that those permittees wishing to

be covered must notify the permitting authority within a

specified time to be eligible for coverage. This notification
requirement is commonly called a Notice of Intent (NOI).

EPA recommends the use of NOIs for a variety of reasons. The
use of the NOI allows the permitting authority to know the number

of permittees covered and their identity and location. If the
general permit does not provide for automatic coverage, the
permitting authority can use the NOI as a screening mechanism to
determine the appropriateness of coverage under the general
permit (e.g., if the discharge is located on a water quality-
limited stream segment). In addition, the permitting authority
can use the NOI to determine appropriate monitoring conditions if

the general permit has varying monitoring requirements. The NOI

requirement can provide certainty to permittees that they are
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covered by the general permit and can also provide general
information should they wish an individual permit.
Another advantage of using the NOI is to ensuce that the

terms and conditions of the general permit continue in effecr for

original general permit. (See discussion on Continuance of
General Permits on page 31.)

The general permit should detail the information to be
provided by the permittee in the NOI. In most instances, the NOI
requires the name, address, and telephone number of the permit
applicant, location of the facility (preferably in latitude and
longitude), the responsible on-site official, and the name of the
receiving water. Other items that might be required in an NOI
could include a justification for coverage under the general
permit, seasonal or locational (mobile facilities) discharge
notifications or topographic maps and/or schematic drawings of
the facility. The information required in the NOI should be
tailored to the requirements of the permitting authority and the

nature of the discharges being covered.?2 In addition, the

2 For mobile facilities, information concerning the general
geographic area of operations would be required, along with
A Ll mabmimm Af Anmh {imaran~a Af Ftarminarian and inieriarin of
IiVLid AL iWil Wi Casil Al LAIIWS Wb Vo hMHMIAINGWwAWIA Chaswe GBS wawa wsa e
discharges at new sites.



information required in the NOI should be sufficient to enable
the permitting authority to determine if the particular facility
qualifies for coverage under the general permit.

tNOIs are-not considered new Information Collectjon Requests
(ICRs) and therefore are not required to be cleared with the
Office of Management and Budget. The use of NOIs was incor-
porated in the generic ICR submission covering the NPDES permit
program, which was cleared by the Office ¢of Management and

Budget on July 18, 1985 and is effective through July 31, 1988.

ek i | E

Normally, an individual permittee is able to request a
variance from otherwise applicable effluent limitations. The
types of variances available and the timeframes for requesting
such variances are detailed in 40 CFR 122.21(1) and (m). Some
States have suggested that it might be appropriate to grant a
variance to all dischargers covered under a general permit (i.e.,
the general permit terms and conditions would contain the

variance). It is EPA's position that it is inappropriate to

grant variances in general permits.

However, a discharger who would be covered under a general
permit still has the right to request a variance. First, an
individual discharger could request a variance during the public
comment period on the general permit, which would then be
processed according to the applicable regqulations. If the

variance were granted, the discharger would be issued an
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tndividual NPDES permit. Second, the discharger could submit an
individual permit application, thereby "opting out" of general
permit coverage. This application could include a request for a

wrariance.

State Role in Development and Oversight

NPDES States with general permit authority are responsible
for the development, issuance and enforcement of general permits
covering dischargers within the State. All State draft or
proposed (see, 40 CFR 122.2, Definitions, for the distinction
between draft and proposed permits) general permits, except those
for separate storm sewers, must be submitted to the appropriate
EPA Regional Office and the Office of Water Enforcement and
Permits for review and concurrence (see, 40 CFR 123.24(d) and
123.43(b)). The Regiocnal Administrator, according to 40 CFR
123.44(j), may agree in the Memorandum of Agreement between EPA
and the State to review draft general permits rather than
proposed general permits. If such is the case, there is no need
to also submit the proposed general permit to either the Regional
Office or the Office of Water Enforcement and Permits unless the
proposed general permit (1) differs from the draft permit, (2)
the draft permit was objected to by the Regional Office or the
Office of Water Enforcement and Permits, or (3) there were
significant public comments on the draft permit. The submission

of draft general permits should occur well in advance cf public
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notice of the draft general permit as this tends to expedite the

review process.

EPA Region ' R in 4 v

The EPA Regional Offices have three roles in the management
of the general permit program. First, the Regional Office is
responsible for the development of general permits in non-NPDES
States.3 In these instances, the EPA Region has control of the
general permit issuance process. Second, if an approved NPDES
State with general permit authority is developing the general
permit, then the EPA Region will have an oversight role, as
defined in 40 CFR Part 123 and in the Memorandum of Agreement
between the Region and the NPDES State. The EPA Regional Office
staff should work closely with the State in developing the draft
general permit in order to avoid unnecessary delays.

The third role of the EPA Regional Offices is to work with
EPA Headquarters to assist NPDES States without general permit
authority in developing the necessary statutory and regulatory
framework for assuming the general permit program. In addition,
the Regional Offices are responsible for keeping EPA Headquarters
informed of new issues concerning general permits, as well as

working with EPA Headquarters in addressing such issues.

3 EPA Regional Offices cannot issue general permits covering
dischargers in States with NPDES authority, even if the State
does not have general permit authority.
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EPA Headquarters developed procedures for the review of all
draft and final NPDES general permits that were detailed in a
September 27, 1983 memorandum to the EPA Regional Water Manage-
ment Division Directors. In essence, these review procedures
provided for a l0-day review of draft general permits and a 5-day
review of final general permits by Headgquarters.

EPA Headquarters has decided to waive its review ancd
concurrence on all non-offshore 0il and gas general permits,
partly because States and Regions have gained sufficient
experience in the use of the general permit mechanism, and also
partly because Headquarters views the issuance of non-offshore
0il and gas general permits as somewhat routine. Non-offshore
0il and gas general permits include, for example, feedlots or
onshore oil and gas facilities. Thus, EPA Headquarters will
formally review and concur on draft or final general permits only
for offshore 0il and gas activities and will conform to the
review procedures established in the September 27, 1983,
memorandum for these general permits. (See Appendix B for a copy
of the September 27, 1983 review procedures. Appendix B also
contains a guidance document, dated July 3, 1985, that provides
information on the NPDES permitting process for oil and gas
activities on the outer continental shelf and coordination with
the Minerals Management Service.) In general, EPA Headquarters'
waiver should speed up the issuance and promulgation of general

permits.

29



Because 40 CFR 123.43, governing transmission of information
to EPA from the States, and 5124.58, governing special procedures
for EPA-issued general permits, require that the Office of Water
Enforcement and Permits receive copies of all draft and proposed
jeneral permits, whether State or EPA Regional Office general
permits, copies should still be sent to EPA Headquarters. In
addition, EPA Regional Offices will be required to prepare two
semi-annual lists of non-offshore oil and gas general permits
that (1) they or the States expect to issue in the upcoming six
months and (2) that they or the States have issued in the
preceding six months. These two lists should be submitted to
the Office of Water Enforcement and Permits by October 1 and
April 1 of each year. These lists will keep EPA Headquarters
informed of those general permits being developed and issued and
will allow Headquarters to distribute applicable general permits
to other EPA Regions and NPDES States as models. Such lists
Wwill also allow EPA Headquarters to provide a measure of national
consistency concerning general permits issued in different
Regions and States.

Although EPA Headquarters has waived its review and
concurrence of all non-offshore o0il and gas general permits, this
waiver may be revoked for general permits of natiocnal sig-
nificance or those involving legal or technical issues of first
impression. EPA Headquarters will examine the semi-annual lists
and identify those non-offshore oil and gas general permits that

merit review.
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Under Section 558(c) of the APA, an expired federally-issued
permit continues in force until the effective date of a new
permit, provided that the permittee has submitted a timely and
sufficient application and EPA, through no fault of the
permittee, does not issue a new permit with an effective date on
or before the expiration date of the previous permit (see, 40 CFR
122.6). This is to protect the applicant from being jeopardi:zed
by EPA's delay or failure to reissue a permit.

Most States with NPDES authority have comparable laws or
regulations (gsee, 40 CFR 122.6(b)). States, of course, are boun!
by their own statutory requirements regarding continuance.

With regard to general permits, it is EPA's position that an
expired general permit continues in force and effect until a new
general permit is issued. Only those facilities authorized to
discharge under the expiring general permit are covered by the
continued permit. Where the notification requirements of a
general permit provide permit coverage prior to the actual
commencement of operations at a site (e.g., mobile seafood
processors), facilities providing such notice prior to the
expiration of the general permit are covered by the continued
géneral permit. Although EPA considers such continuance legally

permissible, ¥ permit continuance should be only a last resort.

4 However, there has been one adverse court decision on
this issue. In Nunan Kitlutsisti v, Arco Alaska, Inc., (D.C.
Alaska, 1984), 592 F.Supp. 832, the U.S. District Court held that
an expired general permit is not continued under the APA as it s
not a license "required” by law. (The court reasoned that

il



(See Appendix B for a January 16, 1984, memorandum containing a

further discussion of continuance of EPA-issued NPDES general

permits under the APA.)

issuance or reissuance of a general permit was wholly within
Agency discretion.) By the time this case was appealed, EPA had

reissued the general permit. The 9th Circuit, finding that there
was no longer a controversy between partieg, declared the case to
be moot and vacated the District Court's decision. Thus, the
case is of limited precedential value.
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CHAPTER 4

EXPERIENCE

The use of general permits provide certain clear benefits to
the permitting authority. General permits give permitting
authorities the ability to cover a large number of facilities
with one permit action, rather than multiple actions. In
addition, the permitting authority has the ability to frame the
general permit for a class or category of facilities within one
geographical area such that any new facilities entering the area
are automatically covered and new permit actions are therefore
unnecessary. Permit authorities are also able to significantly
reduce permit issuance backlogs in those instances where a large
number of similar facilities are contributing to the backlog.
This can be especially important in the handling of minor permit
backlogs. General permits also provide a practical means to
cover discharges from mobile sources within a geographic area;
only one permit action is necessary instead of several.

Based upon its experience, the Office of Water Enforcement
and Permits considers the benefits of general permits to far
outweigh their disadvantages. However, there can also be certain
drawbacks to the use of general permits that permitting authorit-
ies may need to address. Unlike individual permits, a larger
share of the responsibility for the information gathering

process leading to the development of a general permit falls on



the permitting authority rather than on the permit applicant(s),
although the permitting authority can use exl1sting information
from a variety of sources (e.g., an industrial trade association)
to develop thé general permit., While certain disadvgntages may
make the lssuance of general permits difficult in some cases,
they clearly do nc: preclude the issuance of general permits.

For instance, incorporating limitations protecting varying State
water quality standards within a large geographical area can be
difficult but not insurmountable. As mentioned previously,
general permits can address these situations through a tiered
approach to the requirements 1n the general permit. The need to
have large numbers of similar facilities to make a general permit
administratively worthwhile is often cited as a drawback to
general permits. Although general permits are typically viewed
as best suited to covering large numbers of similar facilities,
general permits have also been issued to cover a modest number of
facilities (e.g., a general permit was issued to cover 21
concentrated animal feeding operations in Arizona). In addition,
issuance of a general permit to several facilities can be
practical if more facilities are expected to enter the geographic
area during the term of the permit or the discharges are from
mobile sources within the permit area. At times the need to
adhere to the APA (or the State equivalent) is viewed as a
disadvantage. In fact, adherence to the procedures of the APA
need not be burdensome and can lead to the development of

effective and administratively supportable general permits, and
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15 certainly less burdensome than issuance of individual permits

to each point source covered by the general permict.

e . .
A list of general permits already issued by either EPA or
NPDES States is furnished as Appendix D. Appendix D also lists
the Federal Register citations for each of the EPA-issued
permits. EPA Headquarters has copies of these permits on file
for distribution upon request. These general permits are
available as models for new general permits to be developed by an
EPA Region or NPDES States. These models will need to be
modified in most cases to ensure that State water quality

standards are protected.

; : . B .
Types of facilities covered under general permits include:
0oil and gas well operations; petroleum storage and transfer
plants; seafood processors; construction dewatering activities;
hydrostatic testing of pipelines; and non-contact cooling water.

A few examples are:

1. Qffshore Qil and Gas - (6 permits; 3,800 facilities covered)

The recent round of BPJ BAT/BCT general permits issued by
Regions IV, VI, IX, and X is an example of how these general

permits are becoming more common. The first BPJ BAT general
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permit was issued by Region X for discharges in the Bering/Beauf-
ort Seas. Region X has also issued a general permit for Norton
Sound, Alaska that took advantage of the Region's experience with
the Bering/Beaufort Seas general permit. Subsequent permits for
the Gulf of Mexico, southern California, and Alaska have built
upon EPA’s experience with these early general permits.

The Gulf of Mexico general permit is a good example of how a
general permit can be tailored to incorporate special limits
based on an ODCE. The general permit authorizes discharges from
any o1l and gas facility discharging anywhere within the Gulf of
Mexico outside the territorial seas of the coastal States.
However, in and near ABCs, the permit will require one of two
options. Where the Minerals Management Service (MMS) requires
shunting (discharge through a pipe) to near the ocean floor, the
NPDES permit will rely on shunting to protect the ABC. If MMS
has not required shunting, or MMS has established "no activity
zones" around ABCs, then the NPDES permit will require discharge
rate limitations depending upon distance from the ABC. 1In the
eastern Gulf of Mexico, where live bottom areas are ill defined,
the general permit requires that an operator submit the 1live
bottom survey required by MMS to EPA for decisions regarding ABCs

and discharge rate limitations.

2. concentrated Animal Feedlots - (4 permits; 450 feedlots)
Region VIII developed two general permits for animal

feedlots in several western States. Region IX used those general
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permits as models in developing a general permit for Arizona and
Region X used them as a model to develop a general permit for
Idaho. The use of prior general permits as models has sig-
nificantly reduced the work needed to develop general permits in
Regions IX and X, although some issues were raised concerning
permit limitations for feedlots confining more than 300, but

fewer than 1,000, animal units.

3. construction Activities & Hydrostatic Testing - (1 permit;

1,000 sites)

Region VIII developed a general permit that authorized
discharges from construction dewatering and hydrostatic testing
activities. This one general permit was written to cover both
types of discharges because both occur during the construction of
pipelines. Since the discharge of water from construction pits
almost always occurs in any type of construction, Region VIII
worked with construction trade associations in developing the

terms and requirements of the general permit.

1 . . \ Enf I
General permits will be effective only to the extent that
permitting authorities (either EPA or NPDES States) are able to
systematically and efficiently identify instances of non-com-
pliance with the terms and conditions of the general permit, and
then to take timely and appropriate enforcement action to achieve

full compliance by the permittee.
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The requirements for NPDES permit program compliance
monitoring and enforcement are found at 40 CFR Part 123,
Specifically, 40 CFR 123.26, 123.27, and 123.45 detail the
measures that the EPA Regional Offices and those States approved
to administer the NPDES permit program in lieu of EPA are
required to implement and conduct with regards to compliance
evaluations, enforcement and noncompliance and program reporting.
There is no one “correct" administrative system, although 40 CFR
Part 123 discusses the minimum basic principles for an effective
compliance tracking and enforcement system; differences in
organizational structure, staffing, and State laws and regula-
tions will necessitate different systems from State to State.
For detailed information on the specifics required of compliance
monitoring and enforcement programs, contact J. William Jordan,
Director, Enforcement Division, Office of Water Enforcement and
Permits (EN-338).

In general, EPA Headquarters recommends the assignment of a
unique permit number to each permittee covered under a general

permit.5 (See discussion at 23-26, above, concerning the use of

5 Each general permit 1ls issued with a specific 9-character
alpha-numeric code. the first two characters are letters
representing the State or area covered by the general permit
(e.g., "NY for New York, "CA for California, "GM" for Gulf of
Mexico). The next character must be a "G" for General Permit.
The fourth and fifth characters are the two-digit code for the
industrial category covered by the general permit (e.g., "28" for
offshore oil and gas, "0l1" for animal feedlots, "99" for
unassigned industries). (A complete list of industrial
categories is set forth in Appendix H.) The last four categories
should be zeros ("0000"), to allow up to 9,999 individual
facilities to be covered by the general permit (0001-9999).

Then, as each facility submits an NOI, a specific permit number
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NOIs to allow the permitting authority to identify permittees
covered under the general permit.) This approach allows for the
tracking of compliance activities at each individua. site covered
under the general permit. Information specific to each permittee
covered by the general permit should be entered into the Permit
Compliance System (PCS, the automated NPDES data base). States
that are not regular users of PCS, and do not have an automated
system that is compatible, should supply data to the applicable
EPA Regional Office in a form that allows the Regiocnal Office to
enter the data into PCS.

The PCS system currently considers general permits to be
"minor" permits, although some consideration has been given to
changing the system to more accurately characterize general
permits (e.g., a distinct classification as is currently the case
for Federal facilities). Generally, "major" permits require
monthly Discharge Monitoring Reports (DMRs), with the information
contained therein entered into PCS. "Minor" permits generally
contain quarterly monitoring requirements. There should also be
a routine schedule for updating the inventory of permittees
covered under the deneral permit to reflect changes in basic
information, such as changes in the ownership/address of a
source. The more frequently the information is updated and
entered into PCS, the greater the confidence and usefulness of

PCS.

is assigned for that facility (e.g., AZG010001, AZGO0l0002, etc.).
Further information may be obtained by calling the PCS User
Support Hotline (202-475-8529).
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CHAPTER 5

STATE PROGRAM APPROVAL PROCEDURES

General

Obtaining general permit authority gives a State the full
range of regulatory options for controlling point source
dischargers.® As of this writing, 13 States have been approved
to issue general permits for point sources, and several other
States are at various stages of receiving approval for issuance
of MNPDES permits. As noted earlier, general permit approval
allows States to issue permits covering multiple sources and are
thus able to reduce substantially their permit backlogs.
Obtaining approval to issue general permits is a straightforward,
step-by-step process that is described in detail in this Chapter.
Usually, obtaining general permit authority is not complex
because most State statutes do not preclude the issuance of
general permits. The State need only point to general authority
to issue permits; specific statutory authority to issue general
permits is not necessary. In most instances, the State Attorney
General need only certify to EPA that State law is adequate to
carry out the general permit program.

An approved NPDES State’s plan to implement a general permict

program is processed as a revision or modification of its NPDES

6 some NPDES States have issued general permits without
first obtaining EPA authorization. While these general permits
may be legal State permits, they are not NPDES permits and
dischargers are considered to be in violation of the CWA, unless
they are also covered by an individual NPDES permit.



program. First, the State statutes, regqula:z:3ns, and NPDES
program submission (Attorney General's Statement, Memorandum of
Agreement, and Program Description) are reviewed by the State ro
determine 1f adequate authority exists to administer NPDES
general permits. After any necessary amendments are made, the
State submits its program modification to the EPA through the
applicable Regional Office.

The authority to approve State NPDES programs and progr-m
modifications has been delegated to the EPA Regional Administrat-
ors, with certain restrictions. (See, EPA Delegations Manual,
Chapter 2, No. 2-1314, State NPDES Program, dated July 25, 1984.)
Early coordination between the State, the Regional Office, and
EPA Headquarters on program approvals and program modifications
is important if the review and approval process is to proceed
rapidly and delays are to be minimized. (See discussion on page
45.)

In the case of program modifications, the Regional
Administrator makes a determination as to whether the program
modification is "substantial."” (See, 40 CFR 123.62(b)(2).)
There are many reasons why a State's request for general permit
authority should bhe treated as a substantial program modifica-
tion. A general permit program can have the potential for
widespread impacts upon point source dischargers within the
State. In addition, the State may have t0o enact important
requlatory and/or statutory changes to allov for lssuance ot

general permits. OQther legal 1ssues may also be involved, sucnh
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as potentially conflicting State statutes. The Public part:c:pa-
tion elements of a State’'s general permit authority are often
crucial because of concerns relating to specific point sources
that could potentially be covered under a general permit. Changes
made to ensure public participation 1n the general permit program
may make the program modification substantial.

A substantial program modification triggers two require-
ments. First, substantial program modifications are subject to
public notice and comment procedures. Second, Headquarters'

concurrence is required.

view vi

The State statutes must be analyzed for general permit
authorirty. The existing permitting authority provided in the
statute -- the directives to the permitting authority and/or the
Director, the general prohibition against discharging without a
permit, and the enforcement authority -- should be reviewed to
assure that there is authority to issue and enforce general
permits and particularly that any applicable State-specific
administrative law requirements are not limited to individual
permits. If general permit authority is provided in the statute,
it should be reviewed to make certain that it is not limited co
particular classes of dischargers, as this may be interpreted o
prohlblt general permit issuance for categories which are not

mentioned. Of course, a State may wish to only provide for tne
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use of general permits for certain point sources; if so, EPA

approval will be limited to those categories.

Review of State Requlatory Requirements
The State should have regulations analogous to 40 CFR
122.28, containing the substantive authority to issue general

permits. The State regqulations should describe:

o} the geographic area for which general permits may be
written;
0 the criteria for selecting categories for coverage,

comparable to 40 CFR 122.28(a)(2); and
o) the criteria for requiring or authorizing (upon
request) individual permits for specific dischargers.
The State regulations must be at least as stringent as the
federal NPDES regulations.
The State regulations requiring that all dischargers into

waters of the U.S., obtain permits should be reviewed; they may

have to be amended to add a qualifier for general permits. This

may be necessary if the language of the regulations or statute

seems to envision only the issuance of individual permits. If

the current statute is of the type described above, the Attorney

General must explain why general permits are also allowed.

The State regulations must also contain procedural require-

ments for general permit issuance. The regulations must require

the State Director, once he or she has made a tentative deter-

mination to issue a general permit, to prepare a draft general
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permit (40 CFR 124.10(c¢)). The regulations must require that
draft permits contain the requirements set forth in 40 CFR
124.10(4d): (1) necessary conditions (the same conditions
required to be contained in individual permits); (2) immediate
compliance with the terms and conditions of the general permit;
(3) monitoring requirements; and (4) applicable effluent
limitations, standards, and prohibitions. The regulations also
must require that all draft general permits be accompanied by
fact sheets (see, 40 CFR 124.8(a)), which set forth the principal
facts and the significant factual, legal, methodological and
policy questions considered in preparing the draft permit. Of
course, the State regulations also must provide for public
participation in the issuance of general permits just as for

individual permits (see, 40 CFR 124.10).

Modif i .

If general permit authority was not contemplated at the time
the State sought approval to administer the NPDES program, some
revisions to the State program submission will be necessary.

A program submission must contain an Attorney General's
Statement to the effect that the laws of the State are adequate
to carry out the program (see, 40 CFR 123.23). This applies
equally when general permit program approval is sought. [(f rhe
State is already approved to administer the NPDES program, its
general permit program submission must contain a supplemental

Attorney General's Statement certifying that the laws and
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regulations of the State provide adequate legal authority to
issue and enforce general permits in accordance with 40 CFR
122.28. This statement must include specific citations to
statutes and regulations that have been lawfully adopted at the
time the statement is signed and that will be fully effective by
the time the program is approved. Appendix E provides an example
of a supplemental Attorney General's Statement.

The Memorandum of Agreement (MOA) submitted as part of the
original program must be examined to determine whether any of its
provisions restrict the State’'s authority to implement a general
permit program. If it does, the Regional Administrator must
require submission of a modified MOA. In addition, if the MOA
provides for procedures different from those specified in the
federal regqulations, it would have to be changed. For example,
40 CFR 123.44(a)(2) requires that the MOA provide for 90-day
review by EPA of general permits. Appendix F contains an example
of a modified MOA.

As mentioned previously, the determination of whether the
request for general permit authority is a substantial program
modification rests with the Regional Administrator. In the case
of general permit submissions that are considered substantial,

40 CFR 123.62(b)(2) requires public notice of the revision and 30
days for public comment. The public notice must be mailed to
interested persons and be published in the Federal Register, and
in the largest newspapers in the State to provide statewide

coverage. It must summarize the proposed revision and provide
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for the opportunity to request a public hearing. Such a hearing
will be held if there is significant public Interest based on
requests received. This 1s the responsibility of the EPA
Regional Office.

After consideration of the public comments and any hearing
held on the program modification, the Regional Administrator,
determines whether to approve or deny the modification. The
modification does not become effective until approved by EPA.
Approvals of substantial program modifications are published 1in
the Federal Register.

If the Regional Administrator determines that the proposed
modification is not substantial, the Regional Administrator may
approve or deny the modification without public comment by notice
of the decisicon in a letter to the Governor or his designee

{usually the State Program Director).

Although the authority to approve State NPDES permit
programs and program modifications has been delegated to the
Regional Administrators, EPA Headquarters remains involved in the
program approval and modification process. The July 25, 1984
State NPDES program delegation provides that EPA Headquarters,
both the Director of the Office of Water Enforcement and Permits
and the Associate General Counsel, Water Division, must concur :in
any determination as to the completeness of State program or

program modification submittals. In addition, no decision by the

46



Regional Administrator concerning final approval of a State
NPDES program or (substantial) modification to a State program
can be made without the concurrence of the two Headquarters
offices. Denials of program approval or program modifications
may be made by the Regional Administrator without EPA Head-
quarters formal concurrence, although the Regional Offices
should keep Headquarters apprised of all State NPDES activities.
While the delegation document provides that no Headquarters
concurrence is necessary for approvals of non-substantial
modifications to a State NPDES permit program, Headquarters®
concurrence is necessary on the completeness determination that
preceeds any decision on a minor modification to a State NPDES
permit program. This means that a concurrence package on the
completeness determination similar to that used for State program
approvals must also be submitted to EPA Headquarters prior to any
proposed insubstantial modification. Thus, in effect, Head-
quarters must concur twice on any program approval or approval of
a substantial program modification--once on the completeness
decision of the submittal and again on the decision to approve
either the program or the substantial modification. It should be
noted that any modification, substantial or not, which adds a
component {(in this case, general permit authority) to any State
program will be published in the Federal Register. As mentioned
previously, early coordination with EPA Headquarters will ensure

that the concurrence process proceeds smoothly and expeditiously.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

{m} WASHINGTON, D.C. 20460

l( w
ormicy op
WATER
MEMORANDUM
SUBJECT: Federal Register (FR) Publication Requirements for
Draft and Final General NPDES Permits
TO: Water Management Division Directors.
Regions I, II, III, IV, VI, VIII, IX and X
FROM: Martha G. Prothro, Directo QsSEL
Permits Division (EN-3136) RQ&\

ntil the Office of Management and Budget (OMB) waived
review of EPA issued general permits on November 3, 1983, the
Permits Division used OMB's review period to correct IR format
problems in any pending permits. We can no longer provide that
service without delaying permit publication and issuance.

The Office of Standards and Regulations has prepared a
checklist for all FR submissions and has advised us that documents
will be returned to our office if they are not properly prepared
and submitted. Therefore, we ars requesting that your gtafg
ensure that each notice is complete and correct before {t is
submitted to us.

Executive Order 12291

With the waiver of Executive Order review, all general permit fact
sheets and/or PR notices should contain the following statement:

The Office of Management and Budget has exempted this action
from the revie?v requiresments of Executive Qrder 1229] pursuant
to Section 8(b] of that order.

Regulatory Plexibility Act

All notices and/or permit fact sheets should contain the
following statement:
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After review of the facts presented in the notice princed
above, I herseby certify pursuant to the provisions of s
U.S.C. 605(b) that this (these) general NPDES permit(s) 4o
(will) not have a significant impact on a substantial Number
of small entities. Morsover, the permit(s) reduce(s) a
significant administracive burdén on regulated sources.

Paperwork Redu~%ion AcCt (PRA)

In most cases, all of the monitoring, recordkeeping, and reporting
requirements in a general permit are covered under existing generic
information collection clearance requests (ICRs)." Where the
requirements are already covered by our generic ICRs, the general
permit should contain the following statement:

EPA has reviewed the requirements imposed on regulated
facilities in this (these) draft (final) general permit(s)
under the Paperwork Reduction Act of 1980, 44 U.S.C. 3501
et seg. The information collection requirements of this
(these) permit(s) have already been approved dy the Office
of Management and Budget in submissions made for the NPDES
permit program under the provisions of the Clean Water
Act.

Should the Region be aware of or should Headquarters ldentify a
permit requirement(s) that is not covered by an existing ICR, an
estimate of the burden hours associated with the provision(s)
must be prepared by the Region and submitted with each general
permit., The Permits Division will prepare the required materisl
for OMB review under the PRA at the time of publication of the
draft permit in the FR. OMB (s required to comment On paperwvork
issues during the pubiic comment period. In such cases the
required language is:

For draft permits:

EPA has reviewed the requirements imposed in regulated
facilities in this (these) draft general NPDES permit(s)

* Generally, information collection requirements provided for
specifically in the NPDES regulations have been covered by the
Permits Divigion in its generic ICR submitted to OMB. However,
these clearances basically cover only routine information
collection. Activities such as underwater diving inspections,
monitoring required pursuant to section 403(c) guidelines, etc.
would not be covered. (Please feel free to consult with us on
any specific requirements for which the status of a clearance
request is unclear.)
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under the Papervork Reduction Act of 1980, 44 U.S.C. 3501
et seq. The information collection requirements of tne
permit(s), with the exception of Part(s) (insert section
number and titles from permit), have been approved by cthe
Offlce of Management and Budget (OMB) in submissions made
for the NPDES permit program under the provisions of the
Clean Water Act. Estimates Oof the burden hours asscciated
with thes«s excepted provisions have been prepared and
submitted to OMB for review at the time of publication of
this notice.

Faor final ne iea:

- S esisme ree=

No comments from OMB or the public were received on the in-
formation collection requirements in this (these) permit(s),

or

Any comments to EPA from OMB or the public on the infor-
mation collection requirements in the (these) permit(s)
appear in the public comment, section of this notice at

Please be advised that clearance of nev requirements not covered
by the generic requests could delay permit issuance due to OMB
review. However, where such requirements are necessary or appro-
priate, they should be imposed and the anticipated small increase
in overall burdens of the program should be defensible. Major
delays for this reason are unlikely in my judgment.

General Administrative Requirements

l. The document should be correctly classified as a proposed or
final permit in the title.

2. The document should contain each of the preamble elements.
AGENCY, ACTION, SUMMARY, DATES, ADDRESSES, FOR FURTHER
INFORMATION CONTACT, AND SUPPLEMENTARY INFORMATION

3. The SUMMARY shouid state in a sentence or two what you're
doing, why you're doing it, and the intended effect of the

action,
4. The pages should be numbered at the top.
S, The document should be double spaced and printed in 12 pitch.

6. All signatures should be followed by a signature block. (If
scmeone signs for ths Regional Administrator or the Water
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Management Division Directof, Lnclude both names in pne
signature block (e.g., L. Edwin Coate Acting for, Ernesca

Barnes, Regiocnal Adnministrator).

7. The submission should contain an S.F. 2340-15 Federal Re -
Iypesetting Form with the required signatures TF'ETIE.741£151=

8. The cost o*.publishing the document should be estipated
as follows:

2 pages = | FR column = $136.00
photoccpied pages = $350.00 (i.e., maps or reprinted

effluent limitations pages)

[£ you or your staff have further questions on these matters
please contact Michelle Hiller of my staff (426-4793). Your
efforts to ensure that these documents are properly prepared will
eliminate unnecessary delays in Federal Register submissions.

cc: Water Management Division Directors
Regions V and VIT
Director, Enforcement Division, OWEP
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YIMORANDUM

SU3JECT: Continuance of NPDES General Pormi;:70ndo: the APA

12
TROM: 3ruce R. 3arrett, Di:uc:o:"é;LU<\ —
Office of Water Enforcement and Permits (EN=33%)

TO: Regional Water Managenment Division Directors
Regicnal Counsels

We have received a nunher of ingQuiries as to whether
continuation of expired general permits (s allowed under the
Adainiscrative Procedure Act (APA) and the NPDES regulations.

A recent Office of General Counsel (OGC) opinion (attached)
indicates that such continuance is legally permissible., However,
:here are impertant ceasons Tor EFA not to rely on APA continu-
ance except in extreme cases where permit reissuance is delayed
for unexpected or unavoidable reascns. This memorandum addresses

the general permit reissuance process in ligh:s of OGC's recent
review 0f the continuance {ssue.

SUMMARY

NPDES general permits may be continued under the APA
where the Agency has failed to reissue the permit prior to
expiration. Although continuance is legally permissible,
permits should Se continued only as & last resort and continuance
shculd be avoided by timely reissuance of general permits
wvheraver possible.

Because of the geagraphic scope of géneral permits and the
aumcer of facilities covered, continuance could raise questions
as o whether TP?A has adequately considered long-term cumulative
environmental impacts, exacerbate the permit issuance backlog,
and create new issues or workload problems associated with new
facility permits since new facilities cannot De covered by a
soerzinued permit. Continuance is generally avoidable given
sdecuate planning. Where continuance is unavoicabla, it should

y fcr the shortes: possible tinme. Upon determining that a
,enaral permit will not be reissued prior to expiration, the
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Ragional Water Management Division Olrector should :nfarm che
Sermics Division Directcor and provide a specific schedule fqof
complezing relissuance.

The followv' '3 requirements govern the continuance of
general permits:

© Only those facilities authorized to cischarge underz
the ex i0 agze coveresd by the

centinued permig,

e Where the notification requirements of a general
permit provide permit coverage prior to the actual
commencement of cperations at a site (e.g., nobile
seafood processors and oil and gas drilling vessels)
facilities providing such notice prior to expiration
are covered by the contfnued permit.

e At least six months prior to the expiration date of a
general permit, the Regional Water Management Division
Director should submit a draft general permit and a
schedule for permit issuance or reissuance to the
Permits Division Director. 1If a draft general permit
is not ready at that time, an explanation of the reasons
for delay and a schedule for permit development and
reissuance, should be submitted instead. The Peraits
Division Director will expedite permit issuance and
reissuance procssses at headquarters as much as possibdble
and will {nform upper management in the Office of
Wwater of any significant delays.

DISCUSSION

As with individual NPDES permits, it may become necessary
to administratively continue a general NPDES permit when re-
issuance of the permit or issuance of a nev permit is impossibdle
before permit-expiration. The APA allows £or continuance of a
federal license or permit when a permittee has made a timely
and complete application for a new permit. Until OGC's recent
review of the issue, OWEP had advised the Regional Offices
that general permits could not be continued under the APA
Secause the NPDES regulations do not require applications for
general permits. OWEP reqQuested that OGC review and provide 2
“ritten opinion on this issue since a numder of parties had
guestioned our legal positicn. On November 17, 1983, OGC informed
)%Z? that general jermits can legally be continued under the
A?A.



There are a aunmber of secrong policy and program Teasonsg =4
ssue timely re:ssuance rather than rslying on Apa cent.nuance
moanawa?l - premy B @ Acn-‘: Sﬁvef&l dczens ar e,_',‘n ﬂunqt.as o: .
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1dxvx-ual facilities. The large numEc: OE facilities covered

41d tha broad geographic coverage tend to focus :adusery and
sudlic attention on Agency inaction when the Permic 15 allowed

20 expire, especially in the early stages of implementaticn of
The general permit progranm.

Many jenerzal zsrmits are controversilal at the ::.rme of
1aitial permit 1ssuance. Similar controversies can be antici-
Pated during reissuance. EPA cannqt allow the public o
perceive that we are avoiding these issues through administrasive
continuance of expired permits. For example, cumulative en-
vironmental impact assessments hinge on the number and volume
of cischarzes. Information gathered during the term of the
crquﬁal permic may justify new permit lxmx:l:icns, terms and
concitions at the time of -eissuance. For marine dischargers,
cdeterminations pursuant to §403(g) of the Clean Water Act are
usually dependent on the estimates of the nunher af facilitiass

that will dxscna:qc during the cerm of the permit. Delay in

updating these determinations raises guestions abouz potential

envx:onmon:al impacts and the efficacy of permit conditions.

........... A aend o

Similar issues arise where thers have been new standards cor

effluent limitation guidollnol promulga:ud du:inq the course

the permit or changes in the CWA or applicable requirements
1-{ } o:hor applicablo statutes (e.g., Coastal Zone Management

ACt, anucng.t‘q SPCCL.‘ AC:J.

___ ox _ __

Finally, a ] 2a] the general] is
Teduce the Agency's NPDES permit issuance backliog. Allouing
general perxits to expire aggravates the backlog problems. In
acdditicn, new discha:z -
Lssued the genexzal jermig. Since these facilities would be
liavle for discharge without a permit, they would likely request
an individual permit and be required to submit a full application
and do appropriate testing. This creates a permit issuance
worklocad demand that would be avoided by timely reissuance of
the general permicz, as well as putting burdens on permit appli-

cants sha: would Se removed by reissuance of the qcnu:al perni:.

Given the d:awbackf and problems, administrative continuance

nasmisos ahaunld ha she avcascioan racher zhan the rule,

cf general permits should de the exception
Adequate planning and timely permit preparation will allow us

to avoid the necessity to use administrative continuance except
43 a 3I0p Gap, short term measuce. The Oflice of 5a=or Enfocce-
ment and Permits will work with the Regions to avaid continuance
“heTever possille.

Calsuza T. Cheraey, 0GC

AtTachz=ent
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MERORANDUNM

SUBJECT: Continuance of NPDES GCeneral Permics Under
the Adminiscrative Procedures Act (APA)

FROM: Margaret B, Sf{lver
Attorney
Water Divigion (LE-1J2W)
THRU: Colburn T, Cherney

Acting Associate General Counsel
Water Division (LE-132W)

T0: Bruce Barrett
Director
Office of Water Enforcement
and Perumits (EN-335)

This memorandur responds to your request for & legal
opinion on aeveral issues related to the expiration, teissuance,
and continuance of gcneral pertits under the APA,

(1) lssue: Can a general permit be contiaued under
the APA in the absence of a reneval application requirament?

Response: A good legal argusent can be made that a gensral
rercit oay be continued under tha APA, even though theze i
no specific requiresent for a renewal aspplicacion.

Discusation:
Section 9(b) of the APA, 3 U.S.C. $338(c), provides that:

When the licensee has uade timely and sufficient
aspplication for a reneval or a new license io
accordance vith agency rules, a license with
reference to an activity of & continuing nature
does not expire until the applicacion has been
finally determined by the agency.

This provision allowve a licensee (i.s., permittee) to
lawvtully continue {ts licensed activity aiter its license
lias c:p!rcd when the issuing agency has failed to act on the
licensee's renevwal application.
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The purpose of cthis provision is clearly set out {n che
legislacive history of cthe APA:

(This provision i{s] nccessary because of the very
severe consequences of the conferring of licensing
authority upon administrative agenciles. The
burden {8 upon private parties to apply for
li{censes of renewals. If agencles are dilatory

{n either kind of applicacion, parties are sub-
ject to irreparable injuriss unless safeguards
are provided. The purpose of this section {s

to recove the threat of disastrous, arbitrary,

and irremediable aduiniscrative action.

92 Cong. 2ec. 5634 (1946) (rezarks of Representative Walter).

The courts have consistently relied on this stateaent
of legislative intent in construing the purpose of cthis
provision. In Commictee for Open Media v, FCC, 543 F.2d 861
(D.C. Cir. 1976) cthe D.C. Circuit aescribed the purpose of
this section as the "protection of licensees frcm the uncer-
ctainties uccnntng from protracted administracive consideration
of applications for license renewals.” 1Id. at 867, In
Councy of Sullivan v. CAB, 436 F.2d 1096 (2nd Cir. 1971),
Judge Friendly agreed chat section 9(b) was intended to
protect licensees from an agency's failure to act: “(tlhe
valuable rights conferred by a license for a limited term
shall not be lost siaply because the agency has not sanaged
co decide the application before expiracion of che existin
license.” Id. at 1099. The court in Banker's Life & Casualt
Co, v. Calloway, 530 F.2d 623 (5¢ch cir, quote e
Friendly's language and added that "the kind of case that the
statute wvas neant to cover was that in wvhich cime exigencies
wichin the agency prevent it from passing on a reneva l{plio
c;:ion. ;2.:. an activity of a continuing nature is involved.”
Id. at 634.

Section 9(b) of the APA Tequires the licensee to make
"ticely and sufficent application for a renewal ... i{n
accordance with agency rules” to qualify for continuance of
its parmit. Tha issue that has been raised is wvhether the
APA continuance provision applies to NPDES general permits
since there i{s nOo renewal application requirenent for such
persits. In che case of an individusl NPDES permic, the
percit holder must suomit an application to renew LCs pernit,
so the issuve does not arise. 1/ Persons who wish to be

T/ ine KPUES tegulations rscognize that the APA continuance

provision applies to {ndividusl UPDES percits. 40 CFR
122.6(a).
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covered under a general permit, however, generaily need only
submit a "notice of intent to be covered” by the general
permit, after the general permit 18 13sued. ./ Neither che
cerus of the general permit nor the NPDES permit regulations
discuss requirements for coverage after a general permic
expires. 1n other words, in the case of an individual permirt,
the renewal process is initiaced by Che permit holder who
nuer submitc a4 reneawal aPPI{CAtiDn. whereas the Agency nmuste

initiace the renewal process for a general permic because

rha Acancy drma naP aravida ane AannArtunity for rha nawmie
LS Afwilvy Ww W MW w pPRWVYFawWw W o e e aswve whiw P-‘w‘h

re
holder to submit a renewal appiicacion.

Based on the overall purpose of Section 9(b), i.e., to
limitc continuance to situations where the Agency, and not

the permictee, has failed to act, wea believe it is reasonable
to conclude that continuance of general permits is permissible
when the Agency has not provided an opportunity to subumit a
renewal applicaction. 3/ The APA requires the permittee to
submit an application "in accordance with agency rules" as a
condicion for continuance. However, since the current agency
rules do not provide a discharger covered under a gonc::i
permit che opportunity to initiate renewal, the discharger
has in essence done all it can to ensure continued permit
coverage. Therefore, where “time exigencies" have prevented
Agency action, it is a reasonable interpretation of the APA

to allow a discharger the protection of the continuance
provision where the permit has not been renewed through no

fault of the discharger. We believe this position is fair,

as well; it does not make sense for continuance to be available
to individual permit holders, but not general permit holders,
simply becauss the Agency has not provided for a rensval
appricacion for general permits. Also, not allowing continuance
would segriously undermine the usefulness of genaral persics,
which were designed to reduce both the regulacory burden

on dischargers and the adminisctrative burden on EFA.

Alchough we believe the position that general permits
may be continued under the APA is legally defensible, we
strongly recoomend that the general perait provisions of
the HUPDES rules be amended to clarify this issue. The rules
should explain how and when a general permit may be continued,

27 This 12 2 tequirement imposed by the terms of the general
permit itself, not the NPDES regulations.

3/ Only dischargers covered under the original general

- momamawae ndas sha camadmisad
L 3]

Piﬁiﬁ would ba encicled To Spevats undsr ths comtinu

permit. New dischargers, who would otherwise qualify fo

T
coverage under the general permic, could noC be covaered by
che general permit until EPA had reissued it.
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and who may discharge under the continued permit. At gh,,
cime, we may want co consider imposing some 30Tt of applicarieq
requiresenc, such ag a new notice of intent to be covereg when
a general permit ig abouc to expire (this provision has
appeared in draft amendments to the NPDES rules).

2) lssue: If che Agency conducted an assessment under
Section 4J3(c) of che Clean Water Act before it issued a Seneral
permit, can the general permit be continued without & new
assessment unaer the Ocean Discharge Criteria Guidelirmes?

Is continuance affected by the similar requirements of the
Endangered Species Act (ESA) and the Coastal Zone Management
Act (CZMA)1?

Response: A general permit may be continued without
additlonal evaluations undgr Section 403(c), che Endangered

Species Act, or the Coastal Zone Management Act,

Discussion:

As explained above, the APA continuance provision i{s a
stop-gap measure designed to protect the permittee when the
Agency has failed to reissue an expired permit. There is no
requirement cthat the Agency have even begun the renewal
process for continuance to occur. Since the 403(c), ESA,
and CZMA determinations are conducted as part of the permit
issuance (or reissuance) process, it is clear that the Agency
need not complete any of cthese deterainations before a general
permit is continued. In fact, failure to make one or more
of chese determinations may be precisely the rdéason for the
delay in reissuing the permic.

(3) Issue: What is the effect of {ssuance of a general
permit on previously issued individual permics covering the
same type of discharge?

Response: Persons who hold a current individual permic
remain covered by that permit until they request coverage
under the general permit (generally by submicting a notice of
intent to be covered under the general permit) and EPA revokes
che individual permit. Persons who hold expired, APA-continued
individual permits are covered oy the general perumit as soon
as EPA issues {t.

Discussion:

Section 122.18 of the UPDES regulations astates that after
EPA issues a general permit, a discharger wich an individual
pernitc is not covered by the general perait until EPA revokes
cthe i{ndividual permit. To date, each general permit has
included chis provision. It is not clear whether this provision
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applies only to current individual permics, or co expired,
APA-continued individual permits as well. Ve think the

better reading is to limit chis provision to current individual
pernits. 5/ In che case of an expired, APA-continued individual
permit, we believe that issuance of a general permit that
covers the discharge should be considered "Agency action" on
the permittee's tequest for renewal of the individual permic
(unless the terms of cthe general permit state otherwise) and
that the discharger is covered by the general permic as of

the effective date of the general permit. In addicion; we
believe a new notice of intent would be unnecessary in chis
case since the discharger has already submitted an application
for renewal of its individual permit (both the notice of

intent and renewal application serve a similar function,

f.e., to inform the Agency who is discharging under the

general permic).

Once again, it is important to spell cut these provisions
in future general permits, or better yet, in the NPDES rules.
By aistinguishing between current individual permits and
expired, APA-continued permits, and the effect of issuing a
general permit on each, it will be clear which permit
(individual or general) is in effect for each discharge at
any given timas.

S/ _ Ffor the sake of etticiency, we may want to consider
- revoking all outstanding individual permits as part o<
the general permit {ssuance proceeding, rather chan revoking

them individually.

Prepared by: !SILVER:krl:LE-132S:Rm. 539W:382-7706:9/27/83:
pare Y 9/28/83:10/28/83:11/1/83:11/3/83:11/4/83:11/10/83:

11/16/83:11/17/83
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MEMCRANCM

SUBJECT: Final Procedures for the Review of Draft and Final
General NPLCES Permits _723?

FROM: Bruce R. Barrett, Di:aé’u“"‘—’— . @“‘““‘ﬂ
Office of Water Enforcement and Perrits

TO: Water Management Civision Cirectors
Regional Counsels

Rebecca W. Hanmer, Acting Assistant Administrator
for Water

Colburn Cherney, Acting Asscclate General Counsel
Water Division

Louise Jacobs, Associate Enforcenent Counsel
for Water

C. Ronald Smith, Director
Cffice of Standards and Regulations

Richard D. Morgenstern, Diresctor
Office of Policy Analysis

Steven Schatzow, Director
Cffice of Water Regulations and Standards

This memorandum describes the final review procedures
for draft and final ‘general NPLES permits. These procedures
have been reviewed and accepted by the affected prograam offices
in HeadqQuarters and the Water Management Division Directors.
The new procedures outlined below should significantly reduce
the problems that have occurred in developing, reviewing, and
processing general permits.
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The attached general permits status report prepared by
the Permits Division, CWEP represents a list of al)
general permits currently in development. Copies of
the status report will be sent to the Water Managemen:
Division Directors and Headquarters program offices op
a monthly basis. Headquarters program offices are
requested to ident:fy those permits which they consider
important to review each month.

Regicnal offices must submit all draft and final
general permits to the Office of Water Enforcement and
Permits, to the attention of the Permits Division
Dirvector. The Water Management Division Director and
the Regiocnal Counsel must review and sign all drag: and
final general permits submitted for Headgquarters
review. By so0 signing, these officials are certifying
the programmatic, technical, and legal sufficiency

of the general permit. General permits not duly signed
will be returned to the Region.

Headguarters review of general permits for concurrencs
will be limited to issues of natiocnal significance and
consistency with regulations, national guidance, and
relevant case law. Any other comments regarding
provisions generally within the discretion of the
pernmit writer (such as technical adequacy, identified
water quality standards, or general clarity, quality or
enforceability) will be suggestions only.

Formal communications on general permit issues and
Headgquarters' concurrence will occur between the
Directcr of the Permits Division and the Water Management
Division Director. However, we continue to encourage
staff level discussions concerning permit development

sC that issues can be resclved, to the maximum extent
possible, before review for headquarters concurrencs.

The Permits Division Director is to recsive all comments
from other Headquartars offices on draft general permits

in ten working days. In the review of Graft general
permits, the ts Division will identify to the Regicnal
Office any issues which could lead to non-concurrence

on the final. Generally, fu-ther processing of the draft
permit will nof be delayed while Headquarters*® commnts ace
being addressed by the Region pricr te final promulgation.
However, there zay be occasions involving an issue signifi-
cant enough to require modification of the fact sheet or
draft permit before publicatiocn. If Headquarters review
identifies a need for a change in the draft permit, the
Permits Division Director will notify the Water Management
Division Director by phone within the next two working days




after -ne deadline for submi=tal of ail Headg.arzer-g
comments to the Permits Divlision. +Written comments will
sent from the Permits Division Director to the Water Mar de
ment Division Director within five working days after ¢fad®-
deadline for submittal of all headquarters cortents tg ..
permits Division. If the Water Management Division :xregfc
does not hear from the Permits Division Director within 5Tv:
days of the end of the Headquarters review period, he ~ay.
assume that the Permits Divisicn 1S processing the Serm;c.

© The procedures for the review of final general cerri:s
will be ...a same as those for draft permits except t-a-
Headquarters review time will be shorter. The July
1982 streamlined review process provides that the
review period is five working days unless the final
permit differs significanctly trom the draft. (In such
cases the review period 1s specified as ten days.)

on August 8, 1983, the Cffice of Policy and Resocurce
Managemsnt and the Office of Water requested an exemption
for general NPLES permits from the review requirements of
the Executive Order 1229 from the Qffice of Management and
Budget (OMB). We understand that staff recommendations have
been prepared for Robert Bedell, Deputy Administrator, and
we expect a written response scon, We will make every
effort to keep you informed on the request and OMB's response.

Thank you for your positive comments on these procedures,
your efforts to follow them in the interim, and your continued
suppert for the general permit program. Until an exempticn is
granted, both draft and final general perm::s must be submitted
to OMB for review prior to publication in the Federal EEgistcr.
Regardless, progress has been made. There was a time when
a general permit status report included only permits for
cffshore oil and gas and animal feedlots.

Attachment
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MEMORANDUM

SUBJECT: Transmittal of General Permitting Strategy for
OCS 0il and Gas Activities Under EPA/MMS MOU

FROM¢ Martha G. Prothro, Director Qﬁ BN ; \
Permits Division, OWEP (EN=136) Tik‘ QP'QFQL‘*D

TO: William Dickerson, Director
Federal Agency Liaison Division, OFA (A-104)

Attached is a copy of the guidance document regarding the
NPDES permitting process for offshore oll and gas activities,
The Permits Division has prepared this as our action under
part IV.A. and Part IV.B, of the Memorandum of Understanding
with the Minerals Management Service, signed on May 31, 1984.
I hope that this will prove useful tc the EPA and MMS staff as
they coordinzte activities under the MOU,

Please call me if you have any questions regarding this
document, or have your staff call Edward Ovsenik (FTS 426-70135).

Attachment
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The NPDES Permitting Process
for Oil and Gas Activities on the
Quter Continental Shelf

Prepared by the Permits Division
Office of Water Enforcement and Permits
United States Environmental Protection Agency

under the
Memorandum of Understanding between EPA

and the Minerals Management Service
of the Department of the Interior



Table of Contents

TOPIC
A. Introduction ............ W restsceasaana e e e Ceeresae.,
B. Covered Facilicies and Permit Areas .............000.us
2 Provisicns for Permit Modifications and Revncation
D. Provisions €or Individuyal PerMITS .ccicorssccsssinnsnans
E. Existing Sources, New Dischargers, and New Sources ....
F. Effective DATES ..c:icttcoctosessssesssianstotosscsancanses
G. Stats Ceortif{cation ...cecreersicoscessnssasstsanessansese
H. FacCt ShE@L .ccccrrssnsessssccsssscsssssrsosesssscsnssnncns
I. Technology Based Effluent Limitations ...ccaveecescccss
J. Ocean Di{scharge Criteria Guidelines ...cssccestcencisce
Ke Oil Spill ReQuUirements .....ccvcecvscseoscsscsssscnsscas
L. Other Legal Requirements ....cccccscscsssscccccccccccee
1. Endangered Specie@s ACE .ccivivcsstocsvsassncssocanes
2. Coastal Zone Management ACL ccccsvocvcacrcvsctascancs
3. Marine Protecticn, Research and Sanctuaries Act ....
4. Economic Impact (Executive Order 12291) .....cecvees
S. Paperwork Reduction ACE .ccocsccecsccsccccnccnsscncns
6. Regulacory Plexibdbility ACE .ccvsotteecctrcccscacenas
APPENDICES:
A. Decision Logic fbr 403(c) Determinations
B. States with Approved Coastal Zoide Management Programs

F

0w Ww e N o

11
12
12
12



A. Introduction

The Environmental Protection Agency (EPA) regulates
discharges assdciated with cffshore oil and gas exploration,
Jevelopment, and production on the outer continental shelf (acs)
under the Clean Water Act's (the Act) National Pollytant Discharge
Elimination System (NPDES) permit program. EPA Regional Offices
issue permits to facilities discharging into ocean waters beyond
the three mile limic of the terrisorial seas and may also issue
permits to facilities in the territorial sea if the adjoining
State does not have an approved NPDES program. Section 403 of
the Act requires that NPDES permits for discharges into the
territorial seas, the contiguous zone, and the oceans be issued
in compliance with EPA's guidelines for determining the degrada-
tion of marine waters. The NPDES Regulations are found in
40 CPR Parts 122, 124 and 128.

B. Covered Facilities and Permit Areas

The traditional NPDZS regulatory framework requires that an
owner or operator file an application to begin the permit process.
The NPDES regqulations also authorize the issuance of a general
permit for a category of point sources located in the same
geographic area if their discharges warrant similar pollution
control measures. 40 CFR §122.28. The regulations for general
permits provide that sufficient information may be available to
the Agency to determine permit condi=~ions without application
information. Therefore, general permits are issued without a
named party and without application requirements.

The first step in the issuance of a general permit is the
Oirector's determination that a category of point sources meets
the requirements of §122.28. The Director is authorized to lssue
a genercal permit {f there are a number of point scurces operating
in a geographic area that:

1. Involve the same or substantially similar types of
«perationss

2. Discharge the same types of wastes;

3. Require the same effluent limitations or operating
condicions;

4. Require the same or similar monitorine requirements:
and

S. In the opinion of the Director, are more appropriately
coatrolled under the general permit than under individual
permits.



Changes to the NPDES regulations on September 1, 1983
(48 PR 9619) also provide cthat the Regirnal Adminiscrator (RA)
shall issue general permits covering discharges from offshoras
o1l and gas faciliries within the Region's jurisdictioen.
Interested persons, including Drospective permittees, may
petition the RA to issue a general pearmit and the RA must
promptly estaclish a project decision schedule for permit
issuance. The project decision schedule provides final.perm:it
1ssuance no later than the final notice of sale or 6§ months
after the petition, whichever 13 later.

The decision to issue a general permit is dependent upon
EPA having sufficient information ta determine permit conditions
and address the factors in the ocean discharge guidelines. WwWith
sufficient information, general permits mav be lssued for entire
tracts or groups of tracts offered in OCS lease sales. Geographic
or political boundaries defining the area to be covered are
specified in each permit. These boundaries may be OCS lease
sale areas defined in lease sale EISs, specific lease parcels,
or isobaths surrounding areas of biological concern.

EPA may issue a general permit covering all lease sales
occurring within the geographic scope of the permit during its
five-year term. EPA also issues general permits only covering
specific lease sales which have already occurred, or are about
to occur. Currently, EPA Regions IV and. VI are issuing one
permit to cover all lease sale activities within the Gulf of
Mexicn. EPA Regiocns IX and X usually issue general permits for
only specific lease sales. However, any general permit could
be modified to include new lease sale areas during the permic
term.

Areas of biological concern (ABCs) are areas which may
require special permit conditions and/or effluent limitations
which differ from those contained in a general permit for a
broader area. In such cases, separate general permits may De
necessary. If a lease sale contains several ABCs which require
widely different permit terms and conditions, these areas may
be more appropriately controlled by individual permits. EPA
may also issue one general permit for the entire lease sale
area, with one set of effluent limitations established for the
broad area, and a second set of limitations for the ABCs.

General permits may be issued for all discharges in the
geographic area of the permit (i.e. exploratory, development,
and production facilities). However, EPA may also issue a
general permit authorizing discharges only from exploratory
facilities, with a seperate general permit for the development
and production facilities. EPA Regions will issue general
cermits for exploratory tacilities first, and waic to deternine
the interest in the area for development and production, and
the possible number of development and production facilities
before issuing a develoment and production general permit.



C. Provisions for Permit Modification and Revocaeion

The NPDES regulations provide for modification of a general
permit for any of the causes 1n §122.62, 1ncluding informaeion
which indicates unacceptable cumulative impacts (§122.62(a)(2).).
The results of any testing required Dy Section 403(c) may
indicate that ...¢ general permit should be modified or revoked.
If on-site monitoring indicates that an individual permit should
be required, §122.28(b)(2)(iv}) provides that a general permit
terminates on the effective date of an individual permit. All
permit modifications or revocations are handled (n accordance
with §124.5, and requests for modificacion, revocation, or
termination must be in writing and contain facts or reasons
supporting the request. The RA may deny the request ($124.S(b))
or prepare a new draft permit incorporating the proposed changes.
The procedures for processing the new permit are the same as
for all draft permits (§124.6).

D. Provisions for Individual Permits

Any owner or operator authorized to discharge by a general
permit may apply for an individual permit; any interested person
may petition the Dirsctor to require a facility to aobtain an
ind{vidual permit: and the Director may require an owner or
operator to anply for and obtain am individual permit on his own
iniciative. The criteria in $122.28(b)(2) define cases which
may require an {adividual NPDES permict:

1. The discharge(s) is a significant contributor of
pollution;

2. The discharger is not in compliance with the terms and
conditions of the general pecrmit;

3. A change has occurred in the availability of demonstrated
technology or practices for the control or abatement
of pollutants apnlicable to the point source:

4. Effluent guidelines are subsequently promulgated for
the. point sources covered by the general permits:

S. A Water Quality Management Plan containing requirements
applicable to such point sources is approved; or

6. The requirements listed in $122.28(a) are not met
(See A. and B. above).

However, changes ln pollutant control or abatement technology.
effluent guidelines, or water gquality standards may more aporo~
priately be addressed through permit modification, or revocation
and reissuance if the changes affect a large number of point
sources operating under a general permit.



E. Existing Sources, New Dischargers, and New Sources

General permits for offshore® Oil and gas activities author,ze
discharges for ‘'existing sources' and 'new dischargers' (40 CFR
§§ 122.2, 122.29(a).,). Current ganeral pecrmits do not authorize
discharges from 'new sources' as the Agency has not promulgared
new source performance standards (NSPS) for the otl and gas
axetraction pol-t source category, and therefore no new Sources
are currently operating (122.2, 122.29(b).). When NSPS are
promulgaced, EPA wi1ll nave an 1ndependent ooligation under
the National Envirormental Policy Act (NEPA) to complece an
environmental review for EPA 1ssued o1l and gas NPOES nerm:ics.
Therefore, NEPA compliance will be required for genaral permics
covering Federal waters and the territorial seas of the Stares
that do not have NPDES permit authority. States {ssuing NPDES
permits for their territorial seas have no such NEPA compliance
obligations. See 40 CFR 122.29(c){11).

Mobile drilling units used in exploratory operations --
operations to identify and determine the extent of.oil and gas
reserves ~-- are existing sources except in environmeatally
sengitive areas. Mobile drilling units i{n areas of bdiological
concern (ABCs) are considered new dischargers after each move
within an ABC. The fact sheet of each general permit describes
the RA's determinacion of ABCs affecting new discharger status
for mobile drilling units. 1In determining i* an area is an ABC,
the RA considers the factors specifjied in the 403(¢c) guidelines
at 40 CPR 125.122(a)(1l) cthrough (110). (See Dage 7.)

F. E£fective Dates

Section 124.13 provides that permits arve effective 30 days
after final {ssuance unless 1) a later date is specified in the
permit or 2) no comments requesting a change in the draft were
ceceived during the comment period. GCeneral permits are issued
as rulemaking proceedings under the Administrative Procedure
Act (APA; S U.S.C. $551 et seq.). The APA reduires 30-day
notice of final rules to allow for administracive appeal and
review. B8ecause NPDES general permits are not administratively
reviewvable, this provision does not apply. Therefore, EPA normally
wtites general porni:: to be ot!oc:ivoson rho ?;;o.gt E!n:;
publication in the Pédderal Register. ection . provides
that NPDES permits are ot?octivo tor a fixed term, not to exceed
5 years.

G. Stcate Certificaction

Under section 401(a)(l) of the Act, EZPA may not i{ssue a
permit until certificacion is granted or waived by the State in
which the discharge originates. State certification of general
permits covering federal waters {s not mandated by statute or
regulacions. PFederal waters are defined as all wataears on the
Outer Continental Shelf (OCS) beyond any State's Territorial Seas
(as defined ac Section 502 of the Act). However, the Director



of a permit program may determ ine that State revisw of a federal
waters permit is appropria:o- Th Director, pursuant to §124.513,

then must send the certifying State agency:
1. A copy of the draft permit)

2. A statement that EPA cannot issue or deny the permic
intl. the certifying State ag«ncy has granted-or
denied certification or waived its right to cereity:
and,

3. A statement that the State will be deemed to have

umievad ivea sishe o ~avsife 1 nlaae dhad wliewhe o
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excercised within a specified reascnable time, not to
exceed 60 days.

State certification of a permit requires that the State
agency identify more stringent conditions which the State finds
necessary to meet appllicable conditions of section 208(e), 301,
302, 303, 306, and 307 of the CWA and other rsquirements of State
law. The State must also provide a statement of the extent to
which each condition can be made less stringent without violating
State law, including the appropriate State water quality standards.

Even though 401 State certification may not be required for
federal waters, State participaction in the permitting process
is ensured under $124.10(c)(1l) which requires that public notice,
§403(c) determination, draft permits and fact sheets be provided
by mail to affected States and State agencies with jurisdiction
over fish, shellfish, and wildlife resources and over coastal
Zone management plans.

H. Pact Sheet

Section 124.6{(c) and (d) requires the Director to prepare
a draft of each general permit. The fact sheet for the draft
permit also sets forth the significant factual. legal, and
policy questions considered in preparing the draft permit.
Under §124.8 a fact sheet must include:

l. A brief description of the type of facility or activity:

2. A discussion of the type and quantity of pollutants
to be discharged;

3. A brief summary of the dasis for the draft permit
conditions including:

a. applicable statutory and requlatory requicements such
as applicable effluent guidelines, and the basis for
effluent limitations and permit conditions {mposed
under 403(c); and,

b. supporting references to the adainistrative record.



4. Reasons why alternatives to required standards do or do
not appear justified:

5. A description of the prncedures for reaching a final
decision on the draft permit including:

a. the beginning and ending dates of the comment period
and -*~e address where comments will be received:

b. procedures for requesting public hearings on a drafe
general permit and an explanation that the regulations
do not provide for evidentiary hearings: and

€. procedures by which the public may parcticipate in
the final permit decision including notice of public
hearings i{f they have already been scheduled.

6. Name and telephone number of a person to contact for
additional information.

7. The provisions of 40 CPR 124.56.

T. Technology Based Effluent Limitations

The Clean Water Act requires all dischargers to meet
effluent limitations based on the technological capacity of
dischargers to control the discharge of their pollutants. Saction
3JOL(D)(1l)(A) requires the application of best practicable control
technolegy currently available (8PT) no later than July 1, 1977,
On April 13, 1979 EPA promulgated final effluent limitations
guidelines establishing BPT for the Offshore Subcategory (40
CFR 435). Sections 301(b)}(2)(A) and (B) require the application
of the best available technology esconomically achievable (BAT)
and best conventional pollutant control technology (8CT) to
control the discharge of toxic and conventional pollutants by
July 1, 1984. Effluent limitations establishing BAT and BCT
for the subcategory have not been promulgated, therefore
permits {ssued after June 30, 1984 are dased on best professional
judgement (8PJ) under Section 402(a)}(l) of the Act. The factors
considered in B8PJ determinations are described in 40 CPFR Part
122.44(a) and Part 125.3(4) (as amended September 26, 1984,

49 FR 38032). These factors are similar to the factors used (n
establishing the BAT/BCT effluent limitations guidelines.

Section 306 of the Act requires the application of best
available demonstrated technology £or new sources or new source
pecformance standards (NSPS) in NPDES permits applicable to new
sources. NSPS are based on the best available demonstrated
technology for the industrial category. Since new sources have
the opportunity to design the best and most efficient wastewater
treatment technologies, the Agency considers the best demonstrated
process changes and end-of-pipe treatment technologies that
reduce pollution to the maximum extent feasible in the development
of NSPS.



J. Ocean Discharge Criteria Guidelines

The final 403(c) Ocean Discharge Criteria quidelines 4n
CFR part 125 (43 PR 65952, October 3, 1980) set foreh criteria
for determinations of unreasonable degradation and lrreparabdle
harm which must be addressed prior to the l1ssuance of a \PDES

permic.

A -
A%

l.

The 4713 decision logic ts outlined 1n Appendix a.

The ﬂactors considered in a determination of unreasonable
- - ‘.-- -

egradat

The qQquantities, composition and potent'al for bjic-
accumulation or persistence of the pollutants to bpe
discharged;

The potential transport of such pollutanta by biolngical,
physical or chemical processes;

The composition and vulnerability of the biological
communities which may be exposed to such pollutancs
including the presence of unigque species,’ communities
of species, the presence of species {dentified as
endangered or threatened pursuant to the Endangered
Species Act, or the presence of those species critical
to the structure or function of the escosystem such as
those {mportant for the food chaing

The importance of the receiving water area to the
surrounding biological community, including the presence
of spawning sites, nursery/forage arcas, migratorcy
pathways or areas necessary for other functions or
critical stages in the life cycle of an organism;

The existence of special aquatic sites including, but
not limited to, marine sanctuaries and refuges, parks,
national and historic monuments, national seashores,
wilderness areas and coral reefs:;

Potential {mpacts on human health through direct and
indirect pathways:

Existing or potential recreational and cormericial
fishing, including fin-fishing and shell-fishing:

Any applicable requirements of an approved Coastal
Zone Management Plan;

Such other factors relating to the effects of the
discharge as may be appropriate: and

Marine water quality criteria developed pursuant to
Section 304(a)(l) of the Act.



The Agency's technical evaluation of drilling flyids dis-
charged by oil and gas operations has identified certain operating
conditions which could be incorporated in the NPDES permit in
addition to BPT and BAT technologies ta.address water quality
impacts. These conditions may include combinations of the
following:

a. disc-arje of authorized drilling muds and addiczives
for <hlch the Agency has biocassay taest data:

5. use of a 'buffer zone' around areas of biological
concern in which the discharqge of drilling fluids may
be limited or restricted:;

c. operational requirements. such as predilution, discharge
rate limitations, adequate dilution and dispersion of
drilling fluids, and bulk discharge restrictions;

d. use of shunting to minimize water coluan impactsg; and

e. use of a surface or near surface discharge requirement
to minimize sediment impacts.

Permits may also include notification requirements for site-
specific survey information to aid the Agency in-determining the
appropriateness of generil permit coverage. This measure may
be taken, for example, when the nature and extent of an area
of biological concern in a frontier area has not been adequately
defined. If site-specific information submitted with notifica-
tion should indicate that the provisions of a general permit
would not provide adequate protection of the site, the Director
may then require the facility to apply for and obtain an
individual permict.

K. Cil Spill Requirements

Section 311 of the Act prohibits the discharge of oil and
hazardous materials {n harmful Qquantities. Routine operating
Jdischarges are usually specifically controlled by a NPDES permit
and are excluded from the provisions of Section 3ll. A NPDES
permit does not preclude the institution of legal action or
relieve permittees from any responsibilities, liabilities, or
penalties for unauthorized discharges of toxic pollutants,
hazardous materials, or oil spills which are covered by Section
311 of the Act. Permittees may have a duty to raeport such
unauthorized discharges to the Minecals Management Service, the
United States Coast Guard, and/or the Environmental Protection
Agency. EPA regulations codifying Section 311 are found at
40 CPR Parts 110, 112, 113, 114, 116, and 117. Amendments to
the Part 110 regulations were proposed on March 11, 1985 (50 ER

9776 et seq.).



L. Other Legal Regquirements
l. Endangorod Species Act

The Endanger~d Species Act (ESA} requires that each federal
agency shall ensyre thac none of 1ts actions, 1ncluding perm:c:
1ssuance, jeopartizes thes continued existence of any endanger»4
or threatened ~pacles or ressult in the destruction or advarse
modification of their habjtac.

For OCS general permits, the Agency follows the consultation
procedures descrided in section 7 of the £SA. Formal consulta-
tion begins at the time of public notice of draft permits when
EPA submits a written request to the Oirector or Regional
Director of the Fish and Wildlife Service (PWS) or the National
Marine Plisheries Service (NMPS). Once a request for consultation
has been received NMFS has 50 days to submit a formal response
to EPA. Since the Department of the Interior has 60 days to
issue a biological opinion, final permit issuance can be signit-
icantly delayed. In addition, a determination by NMPS that
insufficient information exists or that the permitting action
may jeopardize endangered or threatened species would require
EPA to obtain additonal intormation, potential'y requiring the
Agency to repropose draft permits.

Since the 403(c) guidelines requice an evaluation of
[nformation on endangered species, informal requests and/or
staff meetings are used to identify eflfected endangered species
before permit proposal. A notice of intent to develop a general
permit may include requests for identification of endangered
species in the permit area, a description of critical life
stages or activities affected., and potential impacts on critical
habitat. Copies of the information used to complete the 403(c)
determination, permit fact sheets, and draft permits. may also
be provided to the Service with a request for review prior to
public notice. wWith sufficient information FWS and NMFS may be
able to provide EPA with recommendations for the draft permit.
The final biological opinion is placed in the administrative
record for Cinal permit [ssuance.

2. COI!HI Zone Nanagement Act

The Coastal Ione Management Act (CIMA) Section 307(ec)(3)(A)
and its {aplementing regulations at 1S CPR Part 930 Subpart D
require that consistency determinations be made for any federally
licensed or permitted activity affecting the coastal zone of a
State with an approved Coastal Zone Management Program. VPor
permits covering federal waters, a decision to require CIMA
consistency requires a demonstration that the permitted activity
will atfect the territorial seas or ccastal waters of the
approved State. Since there is no applicant for a general
permit, the Agency, in effect, becomes the applicant and submits
a general permit for consistency certification to the appropriate
State agency. When EPA is the permit issuing authority within
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the territorial seas, consistency determinations are requireqd.
For States with approved NPDES programs no CIM consistency s
required for permits issued for territorial seas dischargers.

1¢ it is determined that a consiscency cectification s
required for a general permit, a notice of intent to develop a
permit may request assistance and solicit recommendacione from
the State age~:y regarding the means for ensuring that the
proposed activity will be conducted in a manner consistent wirn
the State's management program. EPA provides the State with
written certification that the proposed activity complies with,
and will be conducted in a manner consistent with, the State's
approved management program. The consistency certification is
made at the time of public notice of draft permits and includes,
in addition to the requirements described in the next paragraph,
the 403(c) determinations, the fact sheet, and proposed draft
permits.

With the consistency certification, EPA provides the State
agency with the following data and {nformation:

a. A detailed description of the proposed activity anad
its associated facilities to allow an assessment of
their probable coastal zone effects.

b. A brief assessment relating the probable cocastal zone
effects of the proposed activity and its associated
facilities to the relevant elements of the management

program.

C. A brief set of findings, derived-from the assessaent,
indicating that the proposed activity, its associated
facilities and their primary effects are all consistent
with the provisions of the management program.

d. Any additiocnal information required under the State
management program.

Formal review of EPA's consistency certification begins at
the time the State agency receives a copy of the certification
along with the information and data described above. The State
agency must provide public notice of the proposed activity in
accordance<with State Law. At a minimum, this notice must be
sent to States significantly atfected by the proposed activity.
At the dfscretion of the agency., public notice may include
announcement of one or more public hearings.

State agencies must notify EPA "at the earliest practicable
time" whether they concur or object to the consistency certifi-
cation. However, concurrence by the State is not presumed until
six months passes without an agency objection. The only other
time limit imposed on the State is that, L€ a decision has nat
been {ssued within three months, the State must notify EPA of



- 11 -

the status of the matter and the basis for Curther delay. Thys,
ie is clear that the CIZIMA regulations allow cons:derable delayg
in permit issuance, and those delays may be beyond EPA'S contro].

[£ the State agency concurs with EPA’'s consistency
certification, EPA may issue the permit. I[f the State agency
objects, 1t must describe how the proposed activity {s incons:s-
tent with specsi1c elements of the management program, and
what alternative measures would allow the permit to be issued.
In the event of a State agency objection and failure to resolve
the issues between the two Agencias, EPA may not {ssue the
permit unless the Secretary of Commerce finds that the permitted
activity may be Federally approved because the activity is
consistent with the objectives or purposes of the Coastal Zone
Management Act, or is necessary in the interest of national
security. Procedures for appeals are set forth at 1S CPR Part
930, Subpart H.

Appendix B8 contains a list of States with approved Coastal
Zone Management Programs by EPA regions.

3. The Marine Protection, Research and Sanctuaries Ac:

The Marine Protection, Research and Sanctuaries Act (MPRSA)
of 1972, 16 U.S.C. 1431-1434 regulates the dumping of all types
of materials into ocean waters and establishes a permit progranm
for ocean dumping including a comprehensive and continuing
program of moanitoring and research regarding the effect of
dunping materials. The MPRSA also establishes the Marine
Sanctuaries Program which is implemented by the National Oceanic
and Atmospheric Administration (NOAA). MPRSA is applicable
to general permits when the permit area i{ncludes proposed or
designated ocean dump sites and/or marine sanctuarias.

Where proposed and designated ocean dumping sites lie within
proposed general permita areas, the discharges authorized by the
NPDES pernmit must be reviewed for consistency or laconsistency
with the dump site activities. Genarally, permittees entering
lease blocks also containing ocean dumping activities are
required: to’notify the EPA Regional offices directing. ocean
dumping activities qf the movement of mobile drilling vessels
or the commencement of drilling operations.

Title IITI of the MPRSA (Section 302(¢)) requires that the
Secretary of Commerce, after designation of a marine sanctuacy,
consult with other federal agencies, and issue necessary ctegula-
tions to control any activites permitted within the boundaries
of the macine sanctuary. The Secretary must certify that any
permit, license, or other authorization {ssued pursuant to any
other authority is consistent with the purpose of the macrine
sanctuaries program and can be carried out within {ts promulgated
regulations. The authority of the Secretary to adainister the
provisions of the Act has been delegated to the Assistant
Administrator for Coastal Zone Management, Natiocnal Qceanic and



Atmospheric Administration (NOAA). The rules qgdverning ocil and
gas activity within a designated sanctuary are .Specilic to each
designation  and are published in the Federal Register at the
time sanctuaries are designated.

Factor S of the 403(c) guidelines specifically requires
the 1dentification of marine sanctuaries and an asssssment of
the impact of the proposed permit On the resources of the
sanctuary. NUAA's Office of Coastal Zone Management, Marine
Sanctuaries Program, receives notice of the Agency's 1ntent to
develop a general permit and is requested to identify both
proposed and designated marine sanctuaries within the permit
area, as well as corresponding marine resources and NOAA regula-
tions which may be affected by the permit decisinan.

4. Economic Impact (Executive Order 12291)

The Office of Management and Budget (OMB) hias exempted
general NPDES permits from the review requirments of Executive
Order 12291 pursuant to Section 8b of that order. Under the
exemption the Director of OMB retains discretionary authority
to request that a particular general pernmit be submitted for
veview. The Director may also, at any time, withdraw the
exemption.

S. Paperwork Reduction Act (PRA)

In general, the information collection regquirements of
general NPDES permits have been approved by the Office of
Management and Budget (OMB)- in. submissfions made for the NPDES
permit program under the provisions of the Clean Water Act.
Should a general permit contain new monitoring and/or reporting
requirements not approved by OMB, the permit is submitted to
OMB for review under the PRA during the public comment periocd.

6. Regulatory Plexibility Act (Reg. Flex.)

Because general NPOES permits are considered rulemakings
under the APA, they are subject to the Reg. Flex Act. Under
this Act, a Pederal Agency must scrutinize the Impact of any
rulemaking on small business. General NPDES permits for Offshore
0il and Gas activities are generally found to have no impact
on a sigafficant number of small enrities because cost of
operations of the OCS prohibits small business from ~ntering
the market®:. EPA has concluded, in recently issued general
permits, that no small business would be affected by the general

permits.
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APPENDIX B

STATES WITH APPROVED COASTAL ZONE MANAGEMENT PLANS

LISTED BY EPA REGION AS OF JANUARY 6, 1984

REGION STATE COMMENTS
L «onneceicut
Maine
Massachusetts
New Hampshirce Ccean, Bay Seqment 1985

Rhode Island

II New Jersey
New York
Puerto Rico
Virgin Islands

I11 Delaware
Maryland
Pennsylvania
Virginia 1984 {in development)

v Alabama
Florida
Mississippi
North Carolina
South Carolina

vl Louisiana

IX Cali{fornia
Hawatii

X Alaska
Oregon

washington
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Non-0il and Gas General Permits

CATEGORY PROPOSAL FINAL LIMITS 403(c)
Region I
Non-contact cooling water 08/16/83 06/15/84 BPJ/Water Yes
and uncontamjinated storm 48 FR 37071 49 FR 24785 Quality
water
Region I1I
Navy weapons training 06/24/81 10/30/84 BPJ/Water Yes
(vieques) 46 FR 32669 49 FR 43585 Quality
Sanitary & domestic 04/08/85 10/02/85 BPJ/wWater Yes
wastes (PR) 50 FR 13871 50 FR 40228 Quality
Region VI
Petroleum storage, 09/13/83 07/12/84 BPJ/Settle-
transfer & marketing 48 FR 41084 49 FR 28446 ment Agmt
Correction notica 02/21/85
50 FR 7216

Hydrostatic testing 09/13/83 -

48 FR 41084
Private domestic 07/29/87 BPJ/Water
discharges (LA) 52 FR 283137 Quality
Region VIII
Construction activities (UT) 05/20/83 12/20/83 BPJ/Water

48 FR 22791 48 FR 56268 Quality
Construction activities (SD) 05/20/83 10/19/84 BPJ/Water

48 FR 22791 49 FR 41104 Quality



Non-0il and Gas General Permits

CATEGORY PROPOSAL FINAL LIMITS 403(c)

Region VIII continued

Feedlots (UT) 08/04/81 04/28/83 Pt. 412
46 FR 39670 48 FR 19201

Feedlots (SD) 05/22/81 07/29/82 Pt. 412
46 FR 28008 47 FR 28127

Region IX

Feedlots (AZ) 07/18/84 10/16/84 Pt. 412
49 FR 29141 49 FR 40441

Deep seabed mining 08/29/83 10/05/84 BPJ/Water Yes
48 FR 39144 49 FR 39442 Quality

Region X

Log transfer facilities 02/23/84 - BPJ/Water Yes
49 FR 6788 Quality

Seafood processors 12/17/83 06/18/84 BPT/BCT/Water Yes
48 FR 56107 49 FR Quality

Conc. animal feeding 05/09/86 04/14/87 Pt. 412/BMP

operations (1D) 51 FR 17236 52 FR 12052

Extension comment period 06/13/86

51 FR 21617

08/14/86
51 FR 29156
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9-04-87
0CS- 0il and Gas

HEARING/ EFFECTIVE/
DRAFT EXPIRATION FINAL PERMIT EXPIRATION
REGION IV & VI SALE § PROPOSAL DATES ISSUANCE DATES LIMITS 403(c)
o Gulf of Mexico All new & 07/26/85 08/27-29/85 07/09/86 07/02/86 BPJ /BAT yes
(exp, dev & previous 50 FR 30564  09/04-06/85 51 FR 24897 07,/01/91 BCT DisRateLim
prod) 10/07/85
extension of 10/08/85 NONE
camment period 50 FR 41020 11/06/85
toxicity suspension 09/18/86 08/29/86 yes
notice, errata sheet 51 FR 33130 12/31/86 short term
Thermal Dynamics 03/31/87 NONE
notice 52 FR 10263 04/30/87
DPMP extension 07/06/87 07/02/87
52 FR 25303 09/30/87
ATR explanation 07/13/87 NONE
52 FR 26181
o Inland Tidal Waters 12/27/83 BFT
48 FR 57001 Part 435
o Reissued OCS 04/04/83 09/15/83 10/17/83 BPT
48 FR 48 FR 4194 06/30/85 Part 435
o OCS Pederal Waters 08/15/80 04/03/81 04/28/81
Texas & Louisiana 46 FR 20284 04/30/83
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05 0i1 and Gas 9-04-87
HEARING/ EFFECTIVE/
DRAFT EXPIRATION  FINAL PERMIT EXPIRATION
REGION IX SALS § PROPOSAL DATES ISSUANCE DATES LIMITS 403(c)
o So Cal 35,48,53,68,73 08/22/85 09/26/85 BPJ/BAT yes
(exp) 80,1966,1968 50 FR 34036  10/07/85 BCT DisRatLin
o So Cal 35,48,53,68,73 08/22/85 09/26/85 BPJ/BAT yes
(dev & prod) 80,1966, 1968 S0 FR 34052  10/07/85 BCT DisRatLim
extension of 09/19/85 10/22/85
comment period 50 FR 38029 11/15/85
o Reissue 06/21/83 12/03/83 12/03/83 BPT yes
So Cal 48 FR 28394 48 FR 55029 06/30/84 Part 435
o Modification 06/21/83 12/03/83 12/03/83 BPT yes
So Cal 48 FR 28394 48 FR 55029  06/30/84 Part 435 yes
o So Cal OCS 09/14/81 02/18/82 12/31/83 BPT yes
46 FR 45672 47 FR 7313 Part 435 yes
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0CS 0il and Gas 9-04-87
HEARING/ EFFECTIVE/
DRAFT EXPIRATION FINAL PERMIT EXPIRATION
REGION X SALE § PROPOSAL DATES ISSUANCE DATES LIMITS 403(c)
o Beaufort Sea 71, 87 03/14/84 04/16/84 06/07/84 05/30/84 BP.)/BAT yes
(exp) AK - 36,39, 49 FR 9610 04/18/84 49 FR 23734 05/29/89 BCT
43, 43A, BF
o Bering Sea 70, 83 03/14/84 04/16/84 06/07/84 05/30/84 BPJ/BAT
{exp) 49 FR 9610 04/16/84 49 FR 23734 05/29/89 BC’I‘M yes
response to 5th 08/19/85 none 09/ /87 No diesel
Circuit remand 51 FR 29600 09/19/86 52 FR discharge
o Norton Sound 57 02/15/85 nonge 06/04/85 06/04/85 BPJ /BAT yes
(exp) 50 FR 6385 08/19/85 50 FR 23578 05/29/90 BCT
o Cook Inlet 55, 60 07/17/85 none 10/03/86 10/10/86 BPJ /BAT yes
{exp, dev & prod) AK~- any 50 FR 28974 08/19/85 51 FR 35460 10/10/91 BCT/SWOS
extension of 09/03/85 none
camment period 50 FR 35598 08/18/85
extension of 10/07,/85 none
comment period S0 FR 40893 11/18/85
o Bering Sea 11 89 07/22/85 none See BPJ/BAT yes
St. George Basin 50 FR 29928 08/19/85 Withdrawal BCT ARCs
(exp)
extension of 09/03/85 none
capment period 50 FR 35598 09/18/85
extension of 10/07/85 none
cament period 50 FR 40893 11/18/85
withdrawal 07/08/86 nons
51 FR 24745
o Beaufort Sea 97 03/ /87 / /87 / / BPJ/BAT
{exp) 52 IR / /87 53 FR / / Bcr/BA yes



ATTACHMENT A

NPDES Attorney General's Statement
for General Permits
I hereby csrtify, pursuant to Section 402(b) of the
Clean wWater Act as amended (33 U.S.C. §1251, et. seg.) and
40 CFR §123.25{¢) <hat in my opinion the laws of the State

(Commonwealth) of provide adequate legal authority

to issue and enforce general pernits in accordance with the
general permit program ocutlined in 40 CFR §122.12 . The
specific authorities provided, which are contained in lawfully
enacted or promulgated statutes or requlation in full force

and effect on the date of this statement; include the following:

1. Autherity to Issue General Permits
State law provides authority %o issue general permits for
the discharge of pollutants from specified categories
of point sources te the same extent as raquired under the
gera=-al perntit prugram administered by tna U.S. Environ-
mental Pratection Agency ("EPA") pursuant to Section 402
of the Clean Water Act, as axzended, 33 U.S.C. S§1231 et.
seg., and 40.CPR §122.2F,
(a) Federal Authority: CWA §402(a), 40 CTR §122.22, §123.23.
(b) Stat@ Statutory Authority:
(c) State Requlatory Authority:
(3) Remarks of the Attorney General:

(e) Judicial Decisions Denonstrating Adequate Authority:



2. Authority to Enforce General Permics

State law grants to the

STATZ NPDES PERMITTING AUTHORISY

the authority to enforce general perrmits pursuant to the
implementaticon o a general permit pragram under 40 CFR 4§122.12.

(a) Federal Authority: CWA §402(a), 40 CFR §122.29, §123.23

§123.37.
(b) State Statutory Authority:
(e} State Regulatory Authority:
(d) Remarks of the Attorney Generalt

(@) Judicial Decisions Demcnstrating Adequate Authority:
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Model MOK
General Permits

AMENDMENT

TO THE
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
MEMORANDUM OF AGREEMENT
BETWEEN
(State Agency)
AND THE
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION

The Memorandum of Agreement between the United States Environmental
Protection Agency, Region (heresafter EPA) and the (State Agency)
(hereafter ___ ) is hereby amended to include (State Agency) and

EPA responsibiiities for the development, issuance and enforcement
of National Pollutant Discharge Elimination System: (hereafter

NPDES) general permits as follows:

The (State Agency) has the responsibility for developing and
issuing NPDES general permits. After identifying dischargers
appropriately regulated by a general permit, the (State Agency)
will collect sufficient effluent data to develop effluent
limitations and prepare the draft general permit.

Each draft general permit will be transmitted to the following
EPA offices:

Water Management Division Director
U.S. EPA, ngion
(Address)

Director, Office Water Enforcement and Permits®
U.S. EPA (EN=118)
401 M Street SW
Washington D.C. 20460

EPA will. have up to ninety (90) days to review draft general
permits: and’ provide comments, recommcndations and objections
to the (Stats Agency). Each Araft general permit will be
accompanied by a fact sheet setting forth the principal facts
and methodologies considered during permit development. In
the event EPA does object to a general permit it will provide,
in writing, the reasons for its objection and the actions
necessary to eliminate the objection. The State had the
right to & public hearing on the objection. Upon receipt

* General permits for discharges from separata storm severs
need not be sent to EPA Headquarters for review.
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1# EPA's concerns are not satisfied and the State has not
sought a hearing within 90 days of the objection, exclusive
authority to Lssue the general permit passes to EPA.

If EPA raises no objections to a general permit it will be
publicly noticed in accordance with (insert State requirements),
and 40 C.P.R. §124.10, including publication in a daily or
weekly newspaper circulated in the area to be covered by the
permit. The (State Agency) will {ssue general permits in
accordance with (insert citations to State regulations) and

40 C.F.R. §122.28.

The (State Agency) may require any person authorized by a
general permit to apply for, and obtain an individual NPDES
permit. In addition, interested persons, including dischargers
otherwise authorized by a general permit, may request that a
facility De excluded from general permit coverage. Dischargers
wishing exclusion must apply for an individual NPDES permit
within ninety (90) days of publication of the general permit.
The applicability of a general permit will automatically
terminate upon the effective date of the individual permit.
Pinally, a discharger with an effective or continued individual
NPDES permit may seck general permit coverage by raquesting its
permit to be revoked,

The (State Agency) alsoc has the primary responsibility for
conducting compliance monitoring activities and enforcing
conditions and requirements 0f general permits.

All specific State commitments regarding the issuance and
enforcement of general permits will be determined through
the annual 106 workplan/SEA process.

This Amendment to the Memorandum of Agreement ~ill be
effective upon approval of the (State Agency's) general
permits program application by the Administrator of EPA
Region __.

FOR (State Agency):

Director (Date)

FOR UNITED STATES ENVIRONMENTAL PROTECTION AGENCY:

“Regicnal Administrator {Date)
U.S. EPA, Region
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FEDERAL GENERAL PERMIT REGULATIONS =-- CITATIONS

Topic
Definitions
Substantive egs.
Coverage
Administration
Offshore Oil & Gas
Applications
Draft Permits
Fact Sheets

Public Notice

EPA Review State Permits

Individual Permits
Special Procedures for EPA Permits
Evidentiary Hearings

Attorney General Statement for
State Program Approval

Reg. Cite

§122.2

§122.28

§124.3(a)(1)
§124.6(c)
§124.8(a)
§124.10(c)
-10(¢)
.10(4)
.10{(q4)
§123.24(4)(3)
.43(b)
-44(a)(2)
.44(bp)(2)
.44(1)
§124.52(a)
§124.58

§124.71(a)

§123.23(ce)
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Code (GPCT)

01
04
07

Standard Industrial Category Codes
for General Permits

Description (GPCD)

Agricultural Production Livestock
Coal Mining

Construction

Deep Seabed Mining

Pish Hatcheries and Preserves
Landfill Runoff

Laundry, Cleaning, &and Garment Services
Meat Products

Non-Contact Cooling Waters
Offshore 0il and gas

0il and gas Extraction

Petroleum and Bulk Stations and Terminals
Placer Mining

Private Households

Processed Pruits and vegetables
Salt Bxtraction

sand and Gravel

Sand and Gravel

Seafood Processing

Sewerage Systems (commercial)
Severage Systems (municipal)
Storm Water Runoff

Water Supply

Hydrostatic Testing

Log Transfer

Not Yet Defined





