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EREFACE

The WPDES State Program Guidance is the result of a two year-
effort by the Office of Water to assemble relevant EPA policy
and guidance memoranda, case law and model . documents, along with
a clear and comprehensive discossion of federal NFDES requirements,
and to reproduce these materials in an accessible and convenient: -
Lowmats  Given the fundamental and increasing importance of
HEDES State programs in the accomplishment of  our mission under:
the Clgan Water Act, we are pleased to be able to provide State
agencies with this Guidance. The EFA Office of Water plans to
update the Guidance as necessary by providing States and EPA
Regional Offices with additional pages (or where appropriate,
replacement pages) for inclusion in the looseleaf notebook.

I Believe thie document will be of use to State and federal .
Perggnnii involved in the administration of programs to protect
one of our nation's most valuable resources, clean water. Im
sddition, because it sets ocut federal reguirements and policies
far the NPDES program, I beliewe this guidance will promote
understanding, efficiency and consistency in the implementation
of the HPDES program while coantinuing to astrengthen the State-

. federal partnership.

Lory Jensen - 7h9k%
" Lawrence J. Jensen Date”
Assigtan MMministator
for Water
U.5. Envirconmental Protection

Agency
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SEDES STATE PROGEAM GUIDANCE

Introduction

The Rational Pollutant Discharce Elimination System
(HFDES), established in 1972 under secticn 402 of the Fedsral
Water Pollution Centrel Act (FWPCA)(33 u.s.c. 41251 et seg.), is
now 2dministered primarily by the States. To Jdate, 37 States
and Territcries out of a posaible 56 have received EPA approval
for NPCES programs. Several of the remaining States are
developing program applications. In addition, many of the
approved programs are cnoly authorized to administer the
basic NPDES permitting program: under the 1977 Clean Water Act
Amendments, these Statos must regquest approval of program
modification to assume the pretreatment program and autheorcity
to regulate federal facllitles. NHPDES States alsoc have the
cption of eeeking aﬁthﬂrity to issue general permits for

certain types of discharges.

State program development activity is not limited to these
original program approvals. Most of the approved States
bggan.npernting the HfDEE Program iﬁ the first three years
of its existence. GSince that time, federal law has undergone
substantial amendment and revision. The WNPDES regulations
require approved States to modify their programs to reflect
these changes. Similarly, State law may have changed eince
the coriginal program approval through statutery or regulatory
anendzents or judicilal decislons interpreting applicable

reguirements. Thesa S5tate changes also must be formally



transmitted to EPA with a request for program modification.
To identify th-.nntd for legal revisions, and resolve any
existing or potential problems resulting from lack of up=to-
date authorities, EPA has initiated a program to review all

existing State programs.

The purpose of this guidance is to provide assistance
for persons preparing, reviewing, or evaluating State program
applications, requests for modificaticns; and to méasure the
sufficiency of authorities for approved State programs. The
HPDES regulaticns set cut program :aquir-mant: in some detail.
This guidance is ‘ntnnéed to supplentnt and clarify these
regulations and policiaes and assist beth State and EPA

personnel in preparing and reviewing a program suhni:ni&n.

This guldance is a comprehensive delineation of the
statutory, rﬂgulatnrr..prngrammltic, and rescurce r-quirim-ﬂt-
which States are expected to meet. It is intended to ﬁrnvidt
States with a clear and concise discussion of the requirements
for a program submissicn and subsequent modifications. It
is also expected that this guidance will aid EPA personnal
in evaluating Etu£¢ legal authorities and ensure consistency

in the level of scrutiny each program receives.



The State Frogram Guidance is divided into two distinet
volumes. Volume One is a narrative discussion of the required
legal authariﬁi:: for Ertate programs as well as the elements of
a State program submission. It also discusses EPA's oversight
af approved 5£utu programg. The EFlret :hgpt;r of Volume One
i; background, and provides a capsulated history of the
KFDES program, as related to State programs. The gecond
chepter delineates the procedures to be followed for approval
and modification of State programs. This Chapter alsoc describes
the program withdrawal process and the procedures for legal
reviews of existing State F;mgrama, Finally, it discusses
the criteria for ﬁattrﬁining whether a program modification

necds to be public%y noticed.

Chapters Three, Four, and Five discus=s the components
of a State program application, including statutes, regula=-
tions, procedures (erbodied in a program description), and
the Memorandum of Agreement (MOA) between the State and the
appropriate EFA Reglonal Administrator. Each of these
Chapters i further subdivided ints four subparts dealing
with the requirements for WNPDES, pretreatment, federal
facilities, and general permits. Finally, Chapter six con=
tains a discussion of EPA's oversight of approved State

PLOgLams «

While Volume One of the guidance explains EPA's
HFODES State Frogram reguirements, Volumse Twoe contains a
ﬁth-r of mocdel program documents illustrating the contents

of approved programs and the approval process. These loclude

= 111 -



model Attorney General's Statements for NPDES and pretreatmaent
and a mcdel MOA that States can }asily use in dqulaping

their programs. Also included are exarples of documents

that EFA hes approved in cther States. Volume Two also
includes other appendices Addressing EFA policies and memo-
fanda, pertinent case law, and cpinions by EPA's Office of
General Counsel, relevant to State programs. A fipal appendix
provides checklists to be used by both drafters and reviewers
as a practical tool for initially cutlining, refining, and

“evaluating a State’s submission.

This format should make it easy for users to find those
parts of the guidance that are relevant to their pnrti:ullr
needs. FPerscons preparing or reviewing program medifications
need only look to those portions of the document whish con-
cern the particular modification socught. For example, a
Etate .prlpnring & pretreatment program need only look to the
portion of each chapter dealing with pretreatment. EPA expects .
that by clearly setting ﬂﬂt.tht federal requirements and
explaining the approval /modification processes, pProgram
reviews will be improved through reduced complications and

increased awareness of expectaticns.

Lw



CHAPTER ONHE
SYHNOPSIS. CF THE

ETATUTORY AND REGULATORY
AEQUIREMENTS OF THE NFDES PROGRAM

A. SBtatutory Scheme

Coengress established the NFDES procram when it enacted
the Federal Water Polluticn Control Act (FWPCA) Amendments of
1972. Section 402 of that Act reguires EFA to administer a
national permit program to regulate discharges of pollutants
into the waters of the United States and sets ocut the basic

elements of that program.

The Act also allows States to regquest authority to admin-
ister the program in lieu of EPA. While the FWPCA does pnot
_ explicitly require a State to apply for NPDES approval, the
legislative history clau;ly raflects a Congressional intent
that States be primarily ru:pan:iﬁla for administering the
p;nqrima Under Section 402(b), EPA must approve a State's
request to operate the permit program once it detercines,
after an independent review of the submission, that the
Etate has adegquate legal authorities, pfn:edurn:. and the
ablility to adminieter the program. Section 402 ai:a de=
lineates the reguirements for a State program :ubmi::ian
and establishes the basic authorities which must be contained

in a State program.

EPA is alse directed by section 304(i) of the FWPCA to
adopt procedural and programmatic requirements for Scate NPDES

programs, including guidelines on monitoring, reporting,
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enforcement, personnel, and funding: and to develop uniform
na:iﬁnal forms for use by both EPA and approved Statas. Mini-
mum State program requirements alsc include a prohibition
sgainst interested persons serving on a State permitting
agency's board of directors or other body which approves all

or portions of WPDES permits. Finally, at all times following
approval, State programs must be consistent with minimum federal
requirements, although they may always be more stringent. If

a State program does not remain consistent, the hdninintrltar

may., after hearing, withdraw program approval.®

In 19?%. the FWFCA was amended by the Clean Water Act
Amendments of 1977.  The resulting statute, codified at 33
UZS.C. §1251 et seqg., is popularly known as the Clean Water
Act (CWA). These amendments resulted in more comprehensive
regulation of pollutant discharges with increased emphasis on
the control of toxic pollutants. The amendments also m;ndltt
that States seeking NPLCES authority must seek approval ¢o
administer a State pretreatment program and demonstrate that
thir have the authority under State law to ragulitn discharges

from federal facilities located within the State.

In.additinn to imposing these requirements on new

States seeking NPDES authority. the 1977 Amendments required

*/ Hote that the 1972 Act contained no requirement for States &o
Jevelop pretreatment programs. Also, State programs could not
regulate federal facilities within the State (See, EPA v. State
Nater Resources Control Board, 426 U.S. 200 (1979) noted in
Appendix C).
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States already approved to administer the NEDES Frogram o
develcp pretreatment progranms (tee, section 54(c)(2) of the
amendments). Since the CWA specifically required federal
facilitles to comply with applicable State requirements, State
Programs were also required to obtain federal facilities
authority as well [55!, anarandum oo r;.E'-t'm:nn Regulation of
Faderal Facilities®™ (Poligy No. N-78) reproduced in Appendix
Al. (See also, 40 C.F.R. §123.62(a)(4), 44 Fed. Reg. 32854,
June 7, 1979). Although these requirements hnvu_hitn in
effect for eight years, many States still have not modified

their programs as required by the CWA.

B. Reculatcry Scheme

Pursuant to its authority under section 304(1i) of tfhe
statute, EFA promulgated initial State program regulations.
in 1972 (40 CFR Part 124, 37 Fed. Reg. 28390, December 18,
1972). EPA has revised its NPFDES program regulations several
times since then to clarify EPA policy, implement statutory
changes; and reflect the cutcome of legal challenges to the
regulations (such as court decisicns and settlement agreements).
The nnli extensive of these revisions cccurred in 1979 (44
Fed. Reg. 32854, June 7, 1979) and 1980 (45 Fed. Reg. 33290,

May 1%, 1980).

The 1979 revisions to the NPDES regulations expanded
anrd clarified the regulations in response to the 1977 CHWA
amendmente. Revisions included changes to the definitien of

"person” sc as to encompass federal facilities, thus reguiring
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State programs to include authority to regulate these dis-
chargers. Specific reguirements relating to p:.::r.j_t applicaticn
forms, reflécting the inereased ecphasis on toxic pollutants,
were alsoc added. The revised NFDES regulations also created

a class of permits known as general permits. Under the
general permit program, cne permit may be issued which regqu-
lates similar dischargers in a defined gecgraphic area with
the same effluent limitaticns. By covering numercus discharg=-
ers with oneé permit, the permitting authority can realize
savings in time and rescurces otherwise expended if individual
permits were issued to each discharger. While States are not
required to seek general permit authority, as with other
aspects of the federal program, a State is not automatically
authorized to issue such permits, but muat first request and

receive approval of a program modification.

The 1980 revisions consolidated the permitting require-
ments of the NPDES program, the Hazardous Waste Management
program under-the Resource Conservation and Recovery Act
(RCRA), the Underground Injection Control (UIC) program
under the Safe Drinking Water Act (SDWA), the State Dredge
or Fill (404) program under the CWA, and the Prevention of
Significant Detericration (FSD) program under the Clean Air
Act. Cmntﬁlidltiﬂh was expected to streamline permitting
application and isscvance procedures in cases where a pi:ul:t--
would be scbkject to the reguirements of more than ona of the

above programs.



In addition to the consclidation, the 1980 revisions

added new provisions 1ltihlilhiﬁ§ minimue guidelines for public
participation in State enforcement activities,* ard expanded

the application aad reporting requirements for toxic pollutants.
Finally., the consclidated regulaticns contained more detailed
provisions regarding public notice and hearings. - To reflect
thtiiirtﬁilianl. EPA required that all State programs be modifled
within two years to incorporate the changes. To date, no State
has requested program m:dlf}cltiun as ‘required, although several
States have made the necessary revisions. Since the Consclidat=-
ed Permit Regulations., EPA has prosulgated several other revia=-
ions, although moat du-nnt require extensive changes to approved

programs.

On April 1, 1983, EPA promulgated new "deconsolidated”
regulations for the XPDES program (48 Fed. Fag. Il-l-l-li]. IHﬂI.I.-
this revision changed the format of the EPDES regulaticns, it
offered no substantlve changes in the federal requirements.
Table One indicates other recent changes to the NFDES

Regulations.
Table OUne
Fecent NPDES Reviziocns
Date Cite What
9/1/81 48 Fed. Reg.. 12611 “Common Issues” Settlemant
Agressent

*/ This change came as a result of the holding in Citirens for
a Detter Envircnment v. EPA, 3596 F.2d 720 (7eh circ’
ae ApF x B).
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Tabcle Une continued

6/25/84 49 Fed. Reg. 25978 Compliance extention for 301(k)

innovative technoleogy
g8/8/84 49 Fed. Reg. 31841 Delays submission of certain
_ application data
9/20/84 49 Fed. Reg. 37007 Causes for permit modification
based on secondary treatment
9/26/84 49 Fed. Reg.-37998 HFDES Settlement Agreement
2/19/85% 50 Fed. Reg. 6939 Corrections
6/3/85 50 Fed. Reg. 23382  Secondary Treatment
B/26,/85 50 Ped. Reg. 34648 Etate program reporting
; requiremants . :

‘Pursuant to the Clean Water Act Amendments of 1977,
EPA also promulgated general pretreatment rigulntinni on
 June 26, 1978 (43 Fed. Reg. 27736). These rules regulate the
introduction of pnlluflnti to publicly owned treatment
works (POTWe). All new State NEDES program |uhm154ianl must
include a pretrestment program. Similarly, EPA's general |
pr-t;intm-nt regulations fiqﬂir; existing State NPDES pro-
grams tﬁ be modified by March 27, 1ﬂuﬂ; o lllhit pretreat-
ment authority over i;dirnct dischargers. Table Two indicates
the revisions to the Geéneral Pretreatment Regulations since

their adoption.

Recent Pretresatment Revisions
Date Cite What
‘1/28/81 416 Fed. Reg. 9404 Comprehensive revision
2/10/84 49 Fed. Reg, 5131 Suspension .of “new source,”

"pass through® and “intec-
Eirenﬂtf definitions



Tab.e Twe Lontifted

7/10/84 49 Fed. Reg. 28058 "Hew Source” redefined
g8/31/84 49 Fed. Reg. 31212 Removal Credits
9/25/85 30 Fed. Reg. 38809 Scope ef FDF (PT) Variances

The current HPFDES and pretreatment regulations contain
the minimum criteria necessary for judging the sufficiency of
a proposed State program. The regulatione cutline the ql:mentq
of a State program submission and describe the requirements
of activities such as permit issuance, compliance monitoring.
enforcement, legal authorities, respources and Stace agency
ﬂrﬁnni:utinn. State NPDES programs must meet these minimum
requirements, although they may be more stringent. These
regulatory requirements are discussed in detail in the

following chapters of this guidance.

€. Eistery of State NPDES Program Approvals

The first State NPFDES program to be approved was California,
on May 14, 1973. By the end of 1975, EPA had approved 28 Etuta-
‘programs. An additicnal two programs were approved by the tnd.nf
1977. Thus, 30 State programs were approved before the 1977 CWA
amondments weant into effect. Of these 30 States, some have complied
with the CWA requirements and updated their legal authorities
although as of 1985, none had reguested approvel of their
modificatichs as required. Most, but not all, these 5£atil have
requested and received pretreatment and federal facilicies

approval as required. The first State to be approved for



pretreatment was Minnesota, on July 16, 1979, and the Ficse
 Stahe to be approved for federal facilities authority was

California, on May 5, 1978.

At present, EPA has approved 37 State NPDES programs. Of
theae, 22 have been approved to administer pretreatment programs
and 28 have been approved to regulate fedarll facilties. 1In
.hdditiﬂn. nine .States have been authcrized by EPA te issue
q:nlrQl permits. (The approved NPDES States are listed in

Velume II.)

The fact that so many programs were approved before the
1977 CWA amendments and the 1979 revisions to the regulations
h?: resulted in sericus :nn:int-néy problems. Until now, EPA
has been unable to tndertake a systemtic evaluation and review
of legal authcrities in approved States. Although the CWA and
the NFDES regulations regquire that States update their leagal
authorities to remain consistent with federal requirements, few
States have done so. In addition, since EPA has not had the
rescurces to perform reviewa of tﬁt approved States, the
complete scope of this problem is net known. This problem is

discussed further under Oversight, below, and in Chapter VI.

D. Oversight
Upon EPA approval, the State takes over pPrimary responsibility

for issuance of permits and administration of the NPDES program
in that State. Day-to-day program operation is the State's
function. The approved State must continue to comply with all

applicable requirements of the CWA and WPDES regulations.
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Once EPA apprcves ﬁ State program, EPA's involvement is
much more limited. EPA continues to provide legal and tech=-
nical assistance in permit issuance and prcgram administration
and retains an active role in enforcement, allhﬂugh the State
has primary responsibility for these activities. The Agency
also supports State programs through federal grant funding
under secticns 106, 205(g) and 205(j) of the CWA. Of course,
EPA continues to &ntnhli?h rules and develop effluent guide-
lines and pretreatment standards for direct and indirect dis-
chargers. In large part, however, the federal role is to

oversee State programs.

The CWA mandates an coversight function for EPA to ensure
that State programs are at all times in conformity with federal
reguirements. In the past, EPA has carried out its nulrilqht
‘responsibilities largely through review of State-issued
permits, annual negotiations relating to federal funding and
State program purfarmannu; preogram audits and analysis of
‘State enforcement and monitoring activities. However, EFA is
also responeible for ensuring that State programs continue to
meet th¥ minimum criteria for legal authority and pranuu
performance. The Agency plans to direct an increased part of

its rescurces and effcrts to oversee these important elements.

Most of the State programs were approved at least eight
Years ago. However, not all of these programs have bean
reviewed since their initial approval by EPA, despite changes

in both EPA and State statutes and regulations. As part of
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EPA's program to meet its cversight obligations, the hétncy
has developed a Program for the review of State statutory and
regulatocry authorities to assure that approved States have
authority that satiefies the minimem federal requirements for
.Eut_- programs. These reviews will be carried ocut Jointly by
EPA Regions and Headguarters. Each review will be a compre=
hensive review of the State's statutcry and regulatory authori-
ties. States found to have inadeguate tuthnritini.will be
notified and are expected to amend their legal avthorities
premptly to conform with the federal requirements. The pro=
cedures for State legal reviews are discussed in detail in

Chapter 2.

=10
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CHAPTER TwWO

FROCEDURES FOR STATE FROGRAM AFPROVAL,
MOCIFICATICN, REVIEW, AND WITHDRAWAL

A. Approval of New State Programs

(1) Backaround on Program Approval Process

E State's declsicn to seek upprnv;l to administer the
HPDES program triggers a process designed to enzure that the
State Agency or Agencies lmplementing the program have suffic-
ient legal autheority, proecedures, and rescurces toc properly
ranage and apefat- the various aspects of the program. The
contents of & Stata program submizalon are prescribed im 40
CFR Part 123, and are described in detall in the succeeding
chapters of this document. Part A of this chapter addreszes
the process by which a submission for a new State program
. is assembled, and apprises the State of the staps EPA will
fallew in evaluating the deoecuments, including publie involve-
meﬁt, prior to a decision on approval. These procedures
also apply to program modifications, such &g the addition of

a new program cosponent (See Part B of this Chapter).

There are a number of phases and activities that must be
jointly undertaken by EPA and the State. Each step is important
ta the successful approval of the proposed program, although
they may ﬁnt always occur in the order outlined below. Steps
may &lso be repeated vhen necessary to develop an adeguate
program. The final submission must assure that the program

will ba cperated in full compliance with the CWA.



Approvals of State programg and revisions thereto are a joint
function of EPA Fegional Cffices and Headquarters (both the
Office of General Counsel and Office of Water Enfeorcement

and Permits). Zarly and frequent involvement of all cocncerned

oX2fices will ease program development, review, and approval.

(2) Elements of State Program Subkmission

The contents of a State program submission are prescribed
in Secticn 402(b). of the CWA and 40 CFR Part 123. A State
seeking appruval of a new program must submit all of these
documants. GCenerally, a 5tate also pust submit sach of thess
documents where it requests a program modification, although
the information required for modificaticns is élnerally lesa
extensive. For example, a State seeking approval of a federal
facility modification need cnly submit legal asutherity necessarcy
to demonatrate thelr abllity to regulate such ficlliti!l;
not tﬁ- entire State BFDES regulations, qnlesﬁ ather sections
may affect the State's authority. Similarly, where a State
is requesting a program modification because of proposed
changes to the State/EPA Memorandum of Agreement, the State
needs to submit only that decument, although EPA could ask
for additicnal information. The following documents are the
elements of a State program submission (see 40 CFR 123.21).

(a) Governor's Letter: A State program submission must

include a reguest £rom the Soverner of the State's
program submission. For program mcdification, the

requast may be submitted by the State Director instead
of the Governor.

(b} Attorney General's Statement: The State must submit
: a statement from the Attorney General [or independent
legal counsel where the State Agency has such a
position) certifying that adeguats authority esxists
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under State law to administer the program. The Stare
Attocrney Genersl must explein the basis for his
certification of authority. The contents of an
Attorney General's Statement are explained in detail
in Chapters 3 and 4, and a model Statement is included
in Volume II. ;

{c) Statutes and Regulaticns: The State must submit
copies of all statutes and regulations that form
the basis for the State program, including all
authorities cited by the Attorney General. In
additicn, the State must submit any judicial decisions
that may - -impact the adeguacy of those authorities.
Chapter 3 describes the required State statutory
autherity; Chapter 4 cutlines minimun State regulaticons.

{d) Program Cescripticn: The Stete must submit a
description of the procedures the State will follow
to implement the program. This description must
discuss crganization, program and enforcement procedures,
and State resources and funding. In addition, the
State must submit copies of all forme to be used in
the program. "The contents of the Program Description
are discussed in Chapter 5.

{e) Memcrandum of Aoreement: The State must submit
a Memocrandum of Agreement [(MOA) between the State
and EPA. This document ocutlines the respective
program responsibilities of EPFA and the State. . The
State must comply with all terme of the MOA. The
contents of the MOA are set out in Chapter S.

(3) Initial Program Development Process

{a} State RBeview of EPA Regulations and Guidance

on State Programa

AR Etate, interested in receiving EPA approval to ¢P£:ut¢
the HPEEE permit program in liew af the feﬂe;al pragrnm; should
regin its efforts to formulate a program submission by educating
itgelf on the pragram'l purposes, scopa, and r¢quiramgntu. This
may be accomplished by examining EFA's KPDES and pretreatment
regulations, including the procedures for public inveolvement,
in 40 CFR Parts 122, 123, 124, 125 and 403. - In addition to
prggram reguirements; States should look at related substantive
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requirements that States must adopt, such as effluent limi-
tations guidelines in 40 CFR Chapter I, Subchapter M. (Thesea
substantive requirements are referenced in §123.25(a).) The
State should also tecome familiar with the contents of this

Etate program guidance docunent.

Current federal law and EPA regulations prohibit approval
of partial HNPDES programs. Therefore, the State must regquire
permits for all peint socurce diacharges of pollutants within
its jufildictiunil boundaries, including federal facilities.
In addition, the State must operate and enforce a Fretreat=
ment program according to the regulaticns im 40 CFR Part
4Qi+ States are not required teo reguest avthority to issus
general permits. However, if & State does not receive
approval of a general permits program, the State may not
issue such permits to satisfy the NFDES program requirements.
Any general permits issued by a State which has not been

approved by EPA to issue such permits are not congidered to

be NPDES permits.

(b} State's Self-Fvalustion

Once the State acquaints itself with the breadth and
pPurposes nf.th- HPDES program, the next step is a self-analysis
of its legal authority to administer such a program and an
estimation of the reacurces needed ta run it effectively.

The State's legal analysis ghould examine statutes, regulaticns,
and judicial decisicns to determine uhith-r there is a need for
State statutory amendments or new regulaticns. Thia reviesw

must examipe authorities in light of the State's plan to



administer the program. The State ghould also becin plans .

to cbtain the resources necessary to admipister the program.

=} Meeting with EPA

At this point, if it has not already done so, the State
should alert EPA of its intentions, and ;eak advice on sub-
mission development. It iﬁ genefally helpful +to meet and
revied the existing relevant State legal ;uthari:ieu. ig
any, and anticipated program needs with the staff at EPA.
Tﬁ; Regional office will inform EPA Headguarters of the
Etﬁtl'lIPlﬂn!- Whenever possible, meetings at this stage
should also include EPA Headguarters, in order to assure

that all EPA concerns are raised at an early stage with

adequate opportunity for discussion and State response.

{d}) EPA Feedback on State Frogram Development

Following this original consultation, EPA Headgquarters
and the Regicnal Office will collaborate on a set of written
cémﬁenta-&nd suggestions appraising the State‘s legal anthor-
‘ities and identifying any issues and concerns which need to
be resolved throwgh additicnal Legiulatiué or regulatory
actions: This review should describe all changes to legal
apthuriti nEEHHIHr?.tﬂ meaet Federal r;quirlmentu. While
LhEEH ccmﬁnntlﬂshauld identify all necessary changes, it
ig possible that changes inm the State's internded procedures
will require different legal authorities from those reviewsd,
thus leading to additional EPA eomments. For example, EPA's-
review of a statute may reveal adeguete acvthority to administer

the pretreatment program based on a State-run permit program.



I1f the State later indicates that it dees not plan -0 issue
parmits te all indirect dischargers, EPA must re-examine the

statute and may have new cormments.

[4) Procram £nd Cocument Cavelocpment Process

{a) State Inccrporaticn of EPA Comments

Aftnr-rttﬁi?ing EPA's commaents on the State's statutes
and regulations, the State should begin to revise its authorities
to reflect thess comments. If necessary Lo resclve isauens,
all parties may meet to discusa the needed State revisicns.
.Einﬂu legislative enactments are the common source of delay in

the approval process, these changes should be pursued guickly.

Juncture, the remainder cf the procesaes, especlally EPA reviews;
are far more likely to proceed expediticualy. The State should
alac begin preparing the other documents reguired for the

"program submission.

(b) State Transmits Draft Submission te EPA Regional foi;i
Cnce EPRA recommendaticons have been incorporated, the
State will assemble a complete draft program submission. The
compenents of this submission are discussed above in part A(2)
of this Chapter [(pg. 2=2}. JOnce asseambled, the Jdraft submission
ia to be forwarded to the sppropriate EPA Regicnal Office for

detailed review and comment.
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(2} EPA Review of Draft Submiasion

The SFA Regional JFffice will provide EPA Hsadgquarters, which
must concur in the decision to approve 2 State program, ﬁith
copies of the State's draft submission. EPA will then carefully
regview the 5tate"s application to determine whether it is
consistent with the CWA and to ensure that EPFA's approval of.
the program, as p:npﬂséd by the State, will not be auﬂ:uptiﬁlt
to legal challenge. EPA Beadquarters and }he Regional COffice
will coordinate their findings and provide the State with
written commants on ecach draft submitted. {It is poapible
that EPA will requeest andfor that the State will choose Lo
gqpmit_.qverll drafts in order to avoid delays in a:ttnﬁ on
the formal submission or a decision that the formal submission

iz not complete.)

{d) State Incorporation of EPA's Draft Submission Comments

Upon receipt of EPA's comments on the State’'s draft program
submission, the State will revise its documents as necessacy
to incorporate, or octherwise resolve, EPA's comments. If

this is not done, the program submissicon cannot be approved.

(5) Formal Program Approval Process

. -
{a) State's Formal Submission

tnce all componenta of the draft submission are revised
as necessary to address EFA comments, the Governor will
formally transmit the final submizsion to the EPA Regional
AMminigtrator, as ﬁrnvid-d by 40 CFR 123.21. The State must

gubmit three (3) copies. Assuming that all sarlier activity
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has been well cocordinated between the State, the Region,

ana EPA Headquarters, the remainder of the process sheould
proceed rapidly. Hewever, if all necessary changes have not
been mede or 1f draft materials were pot submitted to EPA

for preliminary review, delays are likely.

(b} Final EPA Review and Publiec Corment

L

The procedures for reviewing a State's formal program
gubmission are set out 1n 40 CFR 123.61. Pirst, within
thirty (20) days of receipt of the package, the Regional
Administrator makesa a determination of whether the luhﬁi;.iah
is.ﬁcmplﬂlt. This completeness determination may only be
made with the concurrence of the Director of the Office of
Water Enforcement and Permits and the Associate General
Counsel for Water. In determining whether the program sub-
mission is complete, EPA will look beyond whether ecach docu-
ﬁtnt is present, and will also examine whether the State has
addressed all minimum requirements for a State program. A
State program subtmission will not be considered complete
if the legal authority does not meet minimum regquirements or
Lf‘uignificunt changes are need to other porticns of the .
submissisn. If the submission is complete, EPA has ninety
(90) days te approve or deny the regquest for State program
approval, although this period can be extended if the State
agrees. If the submission is incomplete; the 20-day clock

will not commence untll EPA receives the sdditional materials.

Once a completaneas determination is made, EPFA will

publish notice of the submission in the Federal Register and




ir enough of the largest newspapers in the Stats to attraet
State-wide attention. In azdditicn, the notice mist hae mailed
to all interestéd persons and government agencles. The hearing
must provide a comment pericod of at least forty-five (45) days
and indicate that a public hearing will be held within the
Etate. The meeting must be held ne less than ihirty {30) days

after being noticed in the Federal Recister.” The rotice must

alin indicate Wwhere and when the State’'s submission will be
accessiltile to the public and {ndicate the cost of cbtalning a
copy- The notice shall also delineate the fundamental ASpEcTE
of the State's proposed program. Finally, the notice must
ipdicati whom &n interested member of the publie mMAY Sontace

for additional information.

(c) EPA's Decision

Following the public comment period, EPA will complete
its Ffinal review of the submission, consldering all public
comments on the proposed program. The Hegional hAdministrator,
with Headguarters' concurrence by the Director of the 0ffice
of Water Enforcement and Permits and the Associate General
Counsel for Water, then makes a det:rminntlun an whather to

approve the program.

{(d) Hotice of an Approved Frogram

If EPA approves the program, the Governor will be aso

notified and a public notiece (including.a summary of TeEsSpoOnses

*/ The notice designating the time and place for the hearing
may be included in the notice proposing approval.
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to significant public comments) will be published in tha

Federal Regisater as well as mailed ke all interesgtad parties.

The public notice must also explain the basis for EPA's decision.
Following publle notice, EFA gnncéazly turns its files over

to the State Agency or Agencies which will be implementing

the program and ends its permittipng activities in the State.
Hote, however, that through the MOA, EPA and the State may

agree that EPA will retain :n:pcﬁgihility for certain permits

in limited circumstances (such as where EPA has cngolng enforce-
ment actions). This approach may not be uvsed to authorize a

partial program that would ethervise be prohibited by the

MGt

In the event the program ls not approved, EPA will notify
the State and indicate the .reasons for disapproval, and the

revisions necessary for subsequent approval.

B. Frosram Modification Process

(l) =State Frogram Modificatieon Submission

Revisions to State programs may be necessary any time the
State or federal programs change, such as the addition of a N
new program corponent (i.e., pretreatment, féd:rll facilities
or general permits), adopticn of new or amended Federal laws
[requiring changes to State laws), other changes to State
laws, transfer of the pregram administration from cne State
Agency to another, and the adoption of revised State forms.
Under federal rules, States must rcquﬁ:t a medification to

their approved program in these cases prior to EPA review

2=10



and- appeoval. Unless the CWA or EPA regulations specify a
deadline for modificaticns to assure consistency with new eor
reviged federal requirements, such madifi:atiﬂn- are sxpectad
to be made bY 2pproved States within a reasonable time. Pro-
gram modificaticon is often necessary ta evoid inconsistencies
between the State program and the CWA, 2nd te assure the coan-
tinuing walidity of EPA's approval af the State program.
Either EPA or the State may initiate the procedures for

program modification.

The procedures for program ﬂﬁdlf£¢ltiﬂﬂ ara very similar
to the original program approval process [See Part A of thl;
chapter) ;s States and EPA should follow those procedures,
although some steps may be changed or omitted. There is
cne significant difference in process: for program :-viau.,
 the 30-day period for making completeness determination and
the 90-day review period clock do not apply. There are no

time limits for these actions in program revisions.

ha with program approvals, early EPA involvement will
facilitate actlon on program modification and eliminate delays.
Program modifications may require the submission of a supple-
mental program description, MOA, Attorney CGeneral's Stattaint
and copies of all legal uuihnriti-:, where appropriate. EPA
will determine the documentation necessary for each program
modification (where the nnﬂifl:aﬁiun is to add & new program
cumpcniﬁt, the #thti mist submit all of these dccuments,

although only in medified form).

2=11



(2) Substantial Modifications

Program modificaticns may be considered elther substantial
or non-substantial. If ZpA decermines tht'Er:péﬁed medification
is substantial, the ﬁPEES regulations require that the modifi-
cation be subjected to publie notice and comment prior to EPA
approval. For example, adding a pretreatment prugrnn.i: alwayy
considered a substantial modificatien (5ee, 40 CFR 403.10(h)).
The Regicnal Administrator, with the concurrence of EPA Head-
gquarters, will determine whether any other proposed modificaticen
is substantial by considering ita scope, programmatic impact,

and potential to arocvee public interast or concern.

L

Fubliec notices for substantial modifications must provide
at least a thirty (30) day comment pericd, summarize the pro-
posed revision and provide cpportunity for the public to .
request a hearing. (Such hearings will be held where signifi-

cant public interest is demonstrated.)

After conslderation of the public comments and the require-
ments of the CWA, the Regicnal Administrator, with the concur-
rence of EPA Headguarters, will determine whether to approve
or deny the m?dificatian- The modification does not become
effective as a matter of federal law until approved by EPA.
Approvals of subatantial modifications will ba publicly noticed

in the Federal Register (as described above).
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i3y Hon-sobstantial Modifications

1f the Regional Administrator, with concurrence of EPA
Headguarters, determines that the prngﬂseﬁ modificaticn i{ iy e
substantial. the Regicnal ndminiélfatcr may approve of deny
the revision, Hithcut.public cmement. by notice of his or her
decision in a letter to £he Covernor or his designee (Frogram
Diractor). Feview of mincdr modifications should alsoc be
conrdinated with EPA Headguarters. Minor changes in forme,
procedures, and.regulaticnl will generally be canqiﬁarnd non=
substantial medifications. Prcpﬂéed non=substantial modifi-=

cations do not need to be subject to prior public notice

in  the Federal Register. OGenerally, final approval ﬁf noh—
gabgtantial modl fications need not be puhliéh&d either.
However, any modification, substantial or .not, which adds a
Ecﬁpgntnt (e.g., federal facilities or general permit

authority) to any State program will be published in the

Federal Register.

C. Legal Beview of Existing Programs

EPA has initiated a program to review the legal authorities
for all approved State HFDES Frmgraml'.— It is expected that
these révicwa will neeﬂ to be done periodically, perhaps every
few years, depending on the degree to which federal andfor .
Ctate law and program requirements change. Those& FevViews
are a joint Headquarterufkeginnal effort; Headquarters must
concur in any determinatiﬁn of State program consistency or
ipconsistency with federal law. EPA will review the statutes

and regulations in each State to determine whether they are
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cocheistent with federal requirements. The requized legal
authoritles are described in Chapters 3 and 4. The thechanisms
for Ldentifying and resolving deficlencies are set cut in
Chapter 6. This part cutlines the review process. While
reviews will focus on-lecal authorities, States and EPA will

aleo review resources to determine whether they remain adeguate.

(1) State self-evaluaticn

The first step in any legal review should be a State
self-evaluaticn. The State should review statutes and regu=
laticns for ccnsistency with federal requirements just as
would be Sene for program epprovels. Tﬁe Eraten should
submit their conclusicns on the legal analysis to EPA. In
some cases, EFA may proceed directly to the next stage, in

which case this step may be cmitted.

(2) EPA Review of State Authorities

EfPA will independently evaluate State legal authorities
to determine consistency with federal regquirements. The
scope of this review will be the same as described for State
self-evaluation, inecluding State rescurces. The standard of
réview ig *he same as furlapprnval of new programs; States
are expected to have suthorlties that meet all federal
regquirements. Whera the State has conducted ita own self-
evaluation, EPA will carefully consider the State's concluslions
in formulating its comments. The review of State programa
is a jeint Rnginnalfﬂéadquafter: setivityr both offices muat
coordinate in preparing comments. EPAR will then submit

corments on the State's authority identifying needed revisions.
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{3} State Revisions to Legal Authority and Rescurces

nece the State has received comments from the Fegion and
Headquarters, the State will revise its statutes and
regulations a8 necessary to address EPA's concerns. The
State will then submit a request for prﬁﬁfim modification
approval based upon these changes. In ﬁanf casen, the State
will also need to submit a revised Attorney Gensral’'s statement
addressing tha modified authorities. EPA will act om this.

submigsion as described in Part B of this Chapter.

C. Withdrawal of State Frograms

{1} Veluntary Withdrawal

According to 40 CFR 123.64(a), a State may, at any
time, voluntarily transfer program responsibilities back to
EPA by giving the FRegicnal Adminiatratar 180 days notice,’and
providing a plan for the orderly transfer of relevant program
information necessary for EPA to ndninilt;r the program. At
legast thirty (30) days in advance, the Regional Ad:iniﬁtratar
muat publish public motice of the transfer in the Federal
Register and in encugh of the largest newspapers of the State
to prnfidl statewide coverage, and mall notice to all permitteas
and cther interested perscom. A State say not ceturn ;ﬁrt af

the WPDES program and retain other portions. If the preogram

ig tranafered to EPA, the State must return the entire program.

(2} Involuntary Withdrawal

At all times after program approval, States programs

must be conslstent with tha CWA and federal rulas and must be
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administerad accordingly. Section 402{c)(3) of the CWA and
EFA regulations (40 CFR 123.64(b)) allow the Agency to with-
draw its approval of a State program which no lcnger complies
with the requireéments of the CWA and regulations thereunder.
Progrem withdrawal is considered an extreme remedy but will
be invoked im those cases where the State is unable ar failas
to take regquired corrective actlicn to sclve State program
defﬁti:n:i£l+ EFAR will cxe;cist gréat care to assure that
the State is fully apprised of any p:ﬁgrnn deficiency de-
terminations by EFA at the ¢arliest possible time and that
a plan for corrective action on a reasonable schedule is
developed. In some caa;l, EPA may decide to call for a
public meeting to review EFA's concerns with a specifie
State program. EPA may not withdraw a part of the State
program, leaving the State with partial authority. Any

withdrawal applies to the entire approved program.

The Administrator may order the commencement of
withdrawal proceedings on his own initiative or in response
to a petition by an interested person alleging that the
State has falled to comply with the requirements of the CHA.
or EPA regulaticns. Upon receipt of such a petition, ﬁh-
Fimiplstrator may undertake an initial, informal investigation
to determine whether the State program is being administered
in accordance with federal requirements. The Administrater
may then either grant the petiticn and 1ni¥iut- tﬁ- withe

drawal process described below, or deny the petition.



(a) Criteria for Program Withdrawal

Crounds for initiating State program withdrawal proceedings
are set out Iin 40 CFR 123.63, and include the following:
(1) The State's legal authorities no longer meet COWA require=
ments:

[2) The cperation of the State program fails to comply with
EPFA regulations:

(3) The State's enforcement program fails to comply with EPA
regulaticns; or

(4) The State program fails to comply with the ternms of the
Memorandum of Rgreement.

{b) Procedures for Program Withdrawal

If the Adainistrator fipds cause to commencs withdrawal
ﬁrn:qeding-. he or she will issue an order designating the time
and place !ﬂr_an {djudicutary hearing to be held. The order
sust also contain the lssues to be considered at the h:uring.
The State has thirty (30) days to 24mit or deny the allega-
tions. All parties may be represented by counsel u;d the
party seeking withdrawal has the burden of coming forward
with evidence of the allegstions. Once the Presiding Officer
has evaluated the record, he/she shall make a recommendation
to the Administrator. Parties may file exceptions to thias
racarmended itcitiﬂn} The Administrator must issue his/her’
decision within sixty (60) days of receiving the Presiding

Officer's recommendation.

If the State Program is found to be deficient, the
Administrator must provide up to ninlty.{iﬂi days for the

State to take corrective agticon. If this action ias mot
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withdraw approval is a final agency action for purpcses of

judicial review,

A more Jdetalled description of the withdrawal procedures
may be found in 40 CFR 123.64(b)(3); also see Frocedures

for the Withdrawal of State NFDES Froaram Approval, General

Counsel Opinion Ho. 7B=T7, April 18, 1978 in Volume I1I.
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A Eachgr&uﬂﬂ ¢n the Statutory and REtulatar? Eeguirements
of the WNFPDES rermit Procram

Section 402(k) of the CWA requires a State seeking EPA
spproval for KFLES zuthority to submit copies of all State
statutes and regulations uﬁ;ch will form the legal foundation
for its permit program. EPA must review and evaluate the
adequacy of these legal authorities to ensure their censistency
with the Act and the NPDES and Fretreatzent regulations set out
at 40 CFR Parts 122-125 and 403. The following sectione of the
h:t_arl directly applic&bli to State programs: 304(1), jcaie),
309(e) and (d). 316(a). 318(c), 402(b), (d), (g). (h), ana (i),

403(a) and 405(c).

States must have adequate statutory and regulatory autherity
to administer the NFLES program. The State must have authority
at least as stringent as the federal rtquiram-ntt-

‘cited at 40 CFR 123.25 (including the pretreatment program).
Etate=s can have additiocnal authorities providing that they are
not less stringent than those reguired by the federal program.
State law can be more stringent, but States cannot use more
stringent provisione to “"trade off" for provisions that are lezs
stringent than federal requirements. All State statutes and
regulations must be in full force and effect by the time the
program is approved. Of course a State seeking a medification
to its program must have adequate itgal authority to  implement

the modification.

Where a State is requesting program approval, Section 402(b)

also requires that the Attorney General, (AG) or the chief
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attorney in State agencies having benefit of independent

legal counsel certify that inm his or her cpinion, the laws af
the State provide adequate authority to carry out the program.
(EPA regulations describe the specific centent of these state-
menta in 40 CFR 123-13.] .Thil Attorney General's Statement
must include a discussion of the State's legal basis for con-
ducting each aspect of the proagram and adéresa any aignificant
differences between State and federal law.1l/ The Attorney
General’s statement must cite to the specific statutory and
regulatory proviesicns that provide the legal authority for each
program element. However, citations alcne are not adeguate;
the Attorney Geheral must explain how each citatian provides
the requisite authority. These explanations need not be exten-
sive where the provisions are clear on their face. Where
appropriate to elarify autherity, the AG should also cite to

judicial decisions and cother interpretations of State avthority.

Whenever State regulations are cited, the underlying
statutory authority for the regulation should also be cited.
If administrative regulations are baged upﬁn a broad statutory
provialion, such as the “power to izplement a pretreatment
program,” then the Attorney General must explain that such
regulaticna do not viclate any applicable doctrines under State
law (e.g., the delegation of legislative authority to State

administrative agencies).

1/ In order to resclve any significant differences between

State and federal law, the Attorney General must identify those
federal requirements which have no corresponding provisions in
State law aa early in the program develcpment process as possible.
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There 18 no explicit requirement that a single State Agency
have authority to cperate the entire program. Although central-
tzation of WFDES program function® is generally preferable, the
CWA allowe program functions to be managed by more than one
State agency. However, Iif management of the program is shared,
it cannot result in a gap in the State's total authority. The
agencies, taken together, must have full authority to administar
the program. Im additicn, each agency must have all necessary
lagal authority to control those discharges within ite jurisdie-
.Linn* The Attorney General should indicate which stnt; agency
will be responaible for performing each program task and how

the several agencies will coordinate their activities.2/

Before developing the statement, it is suggested that the
AG's cffice carefully review drafts of the program descrip-
tion 8o thit the statement will address the activities which
the State intends to undertake. In many instances, the adequacy
ocf the legal authority will depend upeon the approach the State
agency intends to nd&ptr For ecxample, a S5tate may have adeguate
authority to regulate industrial users through State-issued
permita, but the State agency has elected to administer the
pretraatment program through POTWs (like the federal program).

In this cﬁat. the AG must interpret the State's pretreatment

Ef Etates contemplating this type of bifurcated managemant
should take particular note of the conflict of interest pro-
vigsiona contained in sestiosn 104[(1){(2Y(D) of the Act {s&t,
gubsection B(1l)(j): infra). Each agency having or nh;:ing

suthority teo issue, or in some way act upan pu:mitu, must
satiafy the conflict of ‘interest provisions.
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authority in view of the program the 5tate plans to administer.

The Attorney General's statement must be signed by the
Attorney General ﬁr 4 representative of the AG who is authorized
to sign and can bind the State by so doing. Alternatively, the
Statement may be signed by an Iindependent legal counsel.

To qualify as independent legal Enuhncl* the signatory must
have full authority to represent the State agency in Court on
all matters, in:lud;ng defending actions against the State and

bringing actions to enforce againat program viclations.

A State must also spbmit an Attorney General's statement

if it proposes to modify ita program to add a Hew program
component [i.e., pretreatment, Efederal facilities, or

general permita). In these cases, the AG statement need only
.udﬂrtll-luthﬂrit? Eﬂr_thi component being scught, unless
brFudar discussion is appreopriate to explain the authority fully.
An AG's statement may often be necessary at other times the
State requests prnqra@_mudificntinn. such as when the State
amends or revises ita statutory or regulatory authorities.

In addition, EPA may require & supplemeéntal Attorney General's
statemant to be prepared whenever it has reason to belisve

that circumstances surrcunding a State program have changed
(see, 40 CFR 123.63). For cxample, if State judicial decisions
ralise guestions about the adeguacy of State authorities;, EPA

can requnit a supplemantal AG Etatement to resolve ambiguities.

When the program approval or medification reguest is
submitted, the Regicnal Administrater, in conjunction with

the Director of the 0ffice of Water Enforcement and Permits,



and the Asscclate General Councel for Water, must make an
inaepcndﬁﬁi cetermination as to the adequacy of State legal
suthorities. (Section 402(b) of the Act provides, in pact,
that ®...[EZPA] shall approve each such submitted program unless
[it] determines that adequate suthority does not exist...” to
perferm certain functions set forth in section 402{B}.) The
State Attcorney General's certifications cannot be deemed to be
absolutely dispositive of the sufficiency of a State’'s legal
authority. However, EPA will give the Attorney General's
statement the greatest possible weight when the adequacy of
the State's program amrd legal authorities is assessed. Whers
the plain wording of statutory or requlatory authorities appears
;n conflict with federal requirements, EPA cannot approve thae
program unless the authority is revised or the AG dqnnn;t:atn;
that the authority is adequate. If the AG's Statement IF*""
authority ambiguous, EPA will reguest gl.rificutlnn.

B. State Statutory Avthority and the Contents
of the Attorney General's Statement

The follewing discussion addresses ;h"siatutnry authoricy
regquired for State program approvals. Each of these topics
must be discussed by the Atrtorney General in his or her stace=
ment. This discussion tracks the Model AG's statements for
NFDES and pretreatment that EPA has developed. These models
are reproduced in Volume II. For new programs and full program
legal reviews, State authority must cover all toplecs addressed
in this Chapter. Where States are maﬁifring programs to add a
new component, it is only necessary o look at the section

dealing with that program element.
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This Chapter alsc identifies many of the areas which
frequently create stumbling blocks to program ép;rcun1, and
explains what ccnstitures adequate S5tate suthority. Hﬂuévir,
these problems aress will not be the cnly cnes censidered during
EFA's review of the legal authorities. EPA will give added
scrutiny to &ny State autherity which appears to conflict with

the requirements under section 402 &nd the federal HPDES regulations.

As discuseed above, the Attorney General's statement must
also cite to regulations providing the State's suthericy to
administer the program. These regulatory reguirerments are

discussed in Chapter 4.

(1} YPODES Recuirements

{fa) Avthority to lssume Permits

(1) Existina and new point sources

The scope of State MPDES programs must be at least as
broad as EFA's program. States nust have authority to re-
quire all point source discharces, existing as well as new,

‘to obtain permits.d/ States may not exclude types of point

3/ =PA's NPDES regulations create an excaption to the general
regquirement that States regulate all discharges. MPDES States
need not have authority to regulate discharges on Indian lands.
The inability to regulate these activities is not considered a
partial program and is not an impediment to EPA approval

(40 CFR 123.1(h)). In fact, EPA cannot authorize a State

to regulate discharges on Indian lands unless the State demon-
strates such authority. See alsc, EPA's Policy for Administra-
tion of Epvironmental Pregrams on Indian Reservations [(11-8-84)
and State Jurisdiction cver Indians Living on Tribal Lande,
General Counsel’'s Cpinion WNo. 77=6 (5-31=77).
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sources, as deéfined in the Act and EPA regulations, from the
permit requirement.d/ For example, scme States in the past

have scught to exclude certain categories, types, or sizes

of point scurces from the kasic regquirement ¢o obtain a permit.
Other States have attempted to "grandfather” or exempt &L:chirgeﬁ
already in existence,; or provide sutomatic permits for txiiting

dischargars. Such schemes ara lnconalstent with the CWA.

It is also not permissible for States to develop provisions
for de jure permits (i.e., the discharger is authorized to
diuchnrél if, after a certain time pericd, the permitting
authority has not nftuﬂ on the discharger's permit application).
Thlu sapproach would allow issuvance of a permit ;ithuut notice
and c:mniﬁt and without the permitting authority determining the
appropriate permit limits. No facility may discharge without
a valid NPDES permit issued in accordance with State rqgui;tlnnt
equivalent to the federal NFDES rugﬁlntinns unless it has ht;n
specifically excluded from regulation. Hnw;vir. States may

allow HFDES permits to be continued after expiration where the

permittee has filed a timely and complete application.

stit- authority to require dischargers to obtain NPDES
permits must be based on the existence of a “discharge of
pollutant, from a point scurce,; into waters of the United
States”™ (as thui; terms are defined in section 502 of the

hee and 40 CFR 122.2 of the NPDES regulations). State

jf EPA regulations at 40 CFR 122.3 list several types of
discharges as beling excluded from the HFDES permit reguirements.
Most of these exemptions represent discharges that EFPA has
determined not to be polnt sources.
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Frovisicn that seem Lo require an additional demcrnstration,

such as a showing of pollution, a publiec nulsance, harm to the
envizonment, or viclations of effluent or water quality standards,
are n#not ualid unless the State can demonstrats thatk they are

in fact consistent with the CWA. Generally, where the State

law reguires an NFDES permit for any discharge that causes or

may cause pallution, or otherwvise predicates the regulatory
requirements on such provisions, the State law does not meet

federal reguirements and must be changed.

.Etatt law regquiring discharge parmita also must provide
adequate authority ta.iasut permits regulating the disposal of
pollutants into wells {see, CWA section 402(b)(l)(D}}. This
authority muast enable a State to prevent pollution of ground
and surface waters and protect public health and welfare by
preventing or rermitting discharges to wells.: An approved
State Underground Injection Contrel (UIC) program under section

1432 of the Safe Drinking Water Act will satisfy this requirement.

[2) Waters of the State

The State law must define “"Waters of the State”™ as
broadly as the HPDES regulations (see 40 CFR 122.2). Thi;
definition ia very bread and encompasses virtually all surface
waters. Th; Etate cannot limit the sccpe of the XNPDES program
by exclusions for waters "wholly on privata property,.® or
“non-continuous or intermittent” water bodies, etc., unlaas
the State can demonstrate that those exclusions are not in-
consisteant with ﬁhi Act. For example, some wWaters wholly
on private property are considered waters of the U.3. because
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of connection®g to interstacte commerce, such ad making them
available for recreaticnal use by the public. (There may
also be pretreziment=related concerns with tha definition of

waters of the State. sSee Part B(2)(a), below.)

(b)] Autherity to Deny Permits in Certain Cases

o discharger hag & right to En NFDES permit and State
law may not provide dischargers with such a right. Statss
also mist have authority to Jdeny permits. This avthority can=
not be limited by requiring the State to demonstrate "pollution™

or similar environmental impact.

In addition, States must have authﬁ;ity to prohibit permit
issuance in certaln circumstances. The Act prohibits permit
issuance in the four circumstances listed below: States must
have the authority to deny permits in these circumstances .even
though the discharge would not viclate any applicable effluent
guideline or water quality standard. The following discharges
are prohibited:

* Discharges which would conflict with an approved Area

Management Plan (section 208(e)): '
* Discharges of radiological, chemircal, or binlﬁqual Wl -

fare agents, or high level nuclear wastes (section
30L(E) ): :

* Discharges which, in the judgment of the Army Corpa of
Engineers, would substantially Impair anchorage and/or
navigation (section 402(b}{6)); and

* Iischarges where ZPA has cbjected to the State's dAcaft/
proposed permit,

The federal rules also prohibit the issuance of permits

in other situations {listed in §122.4). State law must provida
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gimilar avthority.

{c}) Auth?r:tv to Apply Federal Standards and Resuirements
to Direct Discharcears,

{l1) Technelcoy-based Effluent Limitaticns Guidelines

Secticon 4C2(b}(1l){A}) of the CWA requires States to have
suthority to adopt and apply federally promulgated, technology-
based effluent limitations guidelines in their NPDES pernmits.
The Attcrney General's statement must describe the mechanism
by which these standards will be .2dopted into State law and
applied to dischargers. If the State must independently
develcp and promulgate its own effluent standards and limita=
tions, they must be bt least as stringent as the federal
standerds and the State must cite to the contrelling statutory
and regulatory authorities. States must r¢quif= compliance
with technology-based r;quirtmtntﬂ no later than the deadline

required under federal law. The aﬁpli:-blt technology-based

limitaticns are deascribed below.

(i} Industrial Permittees

Fursuant to section 301({b} of the Act, exiating point
sources, other than publicly owned treatment works, are
regquired to achieve pellutant reductions resulting from the
application of the following federal effluent standarde:

* By July 1, 1977, effluent limitations which reguirce

the application of the best practicabkle control
technology currently available (BFT) for all pollutants;

* By July 1, 1984, effluent limitations which regquire

the application of the best available technology
economically achieveble (EAT) for toxic pollutants,
including the elimination of discharges of all pollutants
where appropriate:;

* By July 1, 1984, effluent limitations for conventional
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pollutants which require the application of the best
ccnventional centrel technology (BCT): and

By July }. 1387, effluent limitaticns which require the
applicaticn of the best available technology economically
echievable {BAT) for nonconventional pellutants.
These requirements apply even where the permittce's
discharge consists sclely of sanitary waste equivalent in

character to domestic sewsge.

(1i) Municipal Permittecs

.Etate Agencies must require publicly owned tf&n;ment works
(FOTWs) ta achleve secondary treatment no later tham July 1,
1977 (Section 301l(b)). However, section 301{i) allows POTWe -
to request &n extension of the compliance deadline if they
whre nuaitihé construction grant awards apnd reguested the
extension in 1978. POTWs granted cospliance extensions must
cemply with secendary treatment (and water quality-based
 limits,; see below) no later thanm July 1, 1%B88. ?hl Etate"s
autherity to require complisnce by Fﬂrﬁa may not be limited,

such as by being dependent on funding availability.

(2) Water COuality=Based Effluent Standards

States must have authority to apply water gquality standards,
which are developed under State law and zpproved by EPL,E{ im
permits. These standards must be imposed in permits whenaver
they are mol€ stringsnt th;n applicable techrhology-based
limitations (CWA 301(b)(1}(C)). Compliance with water quality-
based permit limite must be regquired by July 1, 1977. If

new or revised water quality-based permit limits are developed

5/ In the event a State fails to submit a water guality standard,
~ .or the standard as submitted or subsequently revised doss

not meet the regquirementa of section 303 of the Act, EPA is
authorized to develop the standacd in lisu of the State.
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after that date, the Btate must have autherity to require
complfiance within a reascnable time. The State's water—quality
standards must implement the total maximom daily lcad allocaticns
(TMDL) =stablished under section 303(d4), and the continuing
planning FEEEEEﬂ under section 303(e) of the Act. 6/ States
also must have authority to impose in permits any more stringent
water quality-based elfluent limitations developed by EPA

under section 302 of the Act <here necessary to achieve

water guality standards. ©Only EFA may establish water quality=
tased effluent limitations under section 302: thias provision
does not apply to State programe, except to the extent that
Ststes must ensure compliance with such limits. States may

not incorporate proviszicone similar to those in secticon

302(b}(2) inte State law. Thome provisions are integral to

the section 302 atandard-setting process and have mo applicatien

to water quality standards eatablished under section 1073,

(3) New Scurce Perfarmance Standards

States are reguired to impose federal new source perfar-
mance standarda. These standards reflect the greatest degree
of effluent reduction achievable through the application of
the best available demonstrated control technolegy, processes,
operating methods, or other alternatives, ineluding, whers
applicable, a no-discharge requirement. States must requice

compliance with these standards upon commencement of discharge

6/ The State process for developing water gquality standards
and TMDLs must be consistent with 40 CFR Part 131. These
State procedures are not reviewsd as part of the HNPDES
program approval or review except to the extent they are
implemented through the NPLES permit process. '



{see 40 CFR 122.29). In order for theése standagds to be Lnpo ed
correctly, the 5state’'s definiticn of "new socurce™ must be ae
least as strincent as EFA's (smea, 40 CFR 122.2 and 122.29%(a)

and (k}]-

{4) Toxic Pollutant Effluent Standards

States must have authority to apply federal toxic
pollutant effluent standards under Section 307{a) to new and
existing sources. Compliance with these stapdards must be
achieved by the date specified in the :tund;rd {which is
-generally., no more than onsd feai afcer promulgation). Thess
standards appear in 40 CFR Pacrt 129. Although new standards
must apply regardless of their presence in existing NPDES
permics, States also must have authority to modify permits to

irsert toxi¢ pollutant limitations.

{5) Best Profezsicnal Judgment (BPJ) Effluent Limitations

EFA cannot approve a sState program unless that State
is authorized to fully implement all aszpects of the HPDES
program, even wheére an applicable federal effluent standard
or limitation has not been promulgated (i.e., the State must
be able to develop permit limitaticns based upon the best
professional judgment (BRJ) of the permitting authority).
When establishing BPJ limitations, the permitting authority
must consider the statutory factors for the apprap;iat£ lewvsl
of technology set out in section 304(k) of the Act (see also,
40 CFR 125.3(d))}. In ceses where EPA has promulgated an
effluent guideline but the guideline doee not address & pacticularc

pollutant present in the discharger®s effluent, the 5tate must
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have autheritly 'to use a cﬁmbinntiqn of effluent guidelines
and BPJ to esta2blish appropriate permit limitations for the

entire discharge.

{6) Ccean Discharge Effluent Licritations

When peinitting discharges into the territorial seas,
States must have the suthority to apply additional require-
ments derivn&-frnm the ocean discharge criﬁ-:i; proemuloated
by the Administrateor under secticon 403 of the Act (see, 40
CFR Part 125, Subpart M). Hote that all discharges teyond
the territorial seas (3 miles cffshore) are cutside State

jurisdiction and are permitted by EPA.

(7} Cempliance Schedulea

States must have authority to incorporate compliance
schedules in NFDES permits. These schedules must reguire:
compliance with applicable requirements no later than statutery
deadlines. States may not impose or modify compliance achedules
where those schedules would be inconsistent with federal

requirements {such as ::ﬁunﬂinq bevend a Etatutory deadline).

(8). Variances

The CWA and EFA regulations acthorize variances from
applicable effluent. limitations in several instances. States
are not rtquirld to allow di::ﬁarglr: variances from such
limitaticns, although they may do so. However, 1f a State
authorizes varian&-l, the State standards must ba at least

as strincent as federal cequirements.

States also may not allow for variances that are not
authorized under federal law, whether in the form of adjustments
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1= {hn.FE:mit or a =zeparate State rulemaking that modifise

the standard for & particular permittee. For example, a

State could not allew for variances from water gquality standards
based upon economic impact, since these variances are not
available under the Act. EState procedures for acting on variances
alac must be conslistent with federal reguirements. Thus, States
may not grant certain varisnces (e.g., Fundamentally Different
Factors) although they ﬁ.y have authority to incorporata an

FOF varisnce granted by EFA.

Variances from technology-based limitations for industrial
facilities are asuvthorized under CWA sections 30l(c) (for non-
conventional pollutants based upon economic impacts);. 30l{g) (for
nonconventional pollutants where there are no watqr.quality impacts;
J01({k)} {(compliance extensicns for ilnnovative tu:hnuluqri:'sﬂi[iltz}
{delay in POTW construction); and 3l6{a) (thermal). EPA also
?llnwa variances based upon fundamentally differsnt factors at
the permitted facility. FOTW2 are eligible for variances
under section 301(R) (ocean discharge) and compliance extensilons

under section 301(1) (federal funding for POTW construction).

(d) Authority to Limit Permit Duratien

The CWA iltlbli;hll maximum permit terms of not more than
five years. Permits may, of course, be lssued with shorter
terme. Notwithetanding the five yvear avthorized term, & permit
based upon EFT may not be issued with an expiration date laterc

than the applicable BAT/ECT statutory deadline.

Under federal law, where a permit explires thoough no fault
af the permittes, it il administdatively continued if the
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permittee flled 2 timely and complete applicaticn far'a new permit.
Although not required Ly the CWA, States may allew the tecms

of expired permits to be administratively continued in &

similar manner. The Attorney Ganeral must assure EPA that
avthority to continue expired permits is consistent with the
State's Administrative PFrocedure Act or cther procedural

laws, as well as the State's own NPCES regulations {zee, 40

CFR 122.8).

(e} Authcority Fer Entry, Inspecticn, and Sam ling: and
Applying Monitoring, feccrding, an Feparting
reguirements t& Direct Dischargers

The Attorney General must indicate whether State law

suthcrizes the Director to impose recording, reporting,
mocnitoring, entry, inspecticon, and saspling reguirements,
end explain how these requirements will be imposed. The State
must have authority to enter and inspect, at reascnable tintl;
Enrlprumistl on which an effluent source is located or records
required by the CWA are kept. In practice, this means the
States must be able to inspect any NPDES permittee. Thua,
a State exclusion for private :éuiaen:- is generally not
aulhbrizgd since a private residence may be a discharger
regulated by the program or may be a depository for ra&u:d:
required to be kept under federal law.

(£) Authority to Reguire Notice of Introduction of

Follutants intc Publicly Cwned Treatment WOILKS

States must have the authority to regquire POTWs to

provide notice of the introduction of pollutants te the POTW
by industrial users. This authority is fully discussed in
the pretreatment section of this chapter (see Part B(2}{e),

Eelow at page 3=2T7).
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fg) Autheriev to Issue NHotices, Transamie Data and
rrovide Upportunity for PUbLlic HReArings

A Btate must hawve gutheority for public Fﬁrticipatinn.
in the issuance of NFDES permits that i{s cguivalent to federal
rElqui:‘-ETﬂ':ﬂt'ﬂ.. The CWA contains several provisions encouraging
or reguiring public participation in a State's permit develop-
ment process. Detailed requirements for public involvement
are cutlined in 40 CFR Part 1l24. These includse authority for
public notice and comment and cppertunity for publie hearing
on all permits. It {s expected that most States will choose
te cover the detalled prnui;inng for publie partiqipatiun iﬁ
administrative regulations rather than statutory authorities.
However, State statutory avthority must be broad enough to
allow development of regulations cﬂnnistnnt.with federal
reguiraments . Tﬁi State mupt ensure that draf:t permits and
fact sheetas ba aunilabi& for public review and comment. The
notice and comment procedures also must apply when the State
proposes to modify, terminate, znd revoke and reissue permits.
The State authority must ensure congideration of all relevent
public comments before the State decides to issue or eodify a
permit, and & responsiveness summary of the significant .

comments must accompany the final permit notice.

A State may not limit the applicability of these public
parttcipatlﬁn procedures. Thus, a State law which limits
hearings or cpportunities to comment to aqqriuv;ﬂ applicants
will not comply with the public participation requirements of
the Rot. Similarly, the opportunity tﬂ:¥HQUIIE a public heac-
ing [non-adjudicatory) must be available to the citizenry as

well as to the permit applicant. If held, a hearing must be
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convened tefore rather than after a final decisicn on the

Fermit. .

.{h) Autherity to Provide Fublic Access to Information

The treatment of confidential business informatieon has
been a troublescme area iln State program approvals.  Scmae’
State laws deny the permitting authority access to “"confidential®
or "proprietary” informatien. Other laws require only that such
information be withheld from the public. Many of these restricticns

are inconsistent with the CWA.

Under the CWA, States must allow public access to all
infermaticen from permittees except confidential business infor-
metion. However, certain inferzaticn is nnt.tligibll for con=
fidéntial treatment. All Ferﬁit: and informaticn reguired in
permit applications pust be made available (although infﬁrmﬁtiun
not required 5r.th¢ permit apbli:atinn does not fall within this
category). In addition, information constituting effluent
data must be made public. EPA has dafined effluent data Very
broadly to include any information necessary to evaluate the
discharge, determine effluent limits, ascertain compliance and
allow meaningful publie comment on permits (see, 40 CFR 2.302).
Thus, where permit limits are based upon the facility's production,
production data could not be claimed confidential if it met the

criteria in Part 2.7/

State laws must be consistent with these broad public aAccess
to information reguirements. States also may not create restric-

tions on the use of such information, including effluent data,

zf :edzrnl effluent guidelines are often calculated on a production
ABLE .
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(#.g., meking information received from a dischacger inadmissible
in an enforcement action against the discharger). The State
must have authcrity to disclose zny information, even trade
secret information, to EPA. EPFA's uvee of such diselosures would,
of course, be subject to the appropriate requirements for public
access in 40 CFR Part 2. TFurthermore, disclosure is subject

Lo pr&te:tive.crder! izsued by a court or Administrative Law
Judge.

(1) BRuthority to Modify, Revcke and Reissue or Terminate
FEIMILE :

States must be authafiz:d to modify, ::#ﬁhu.and reissue,
or terminate permits for cause. ESection 402{b)(1}{C) defines
cduse to include the following:

‘.viclatiah of any conditions of the permit;

* Obtaining a permit by misreprezéntation or failure
to disclose all relevant facts=: and : .

* Changes in circumstances which require either a temporary
Sf permanent reduction or elimination of the parmltted
dluchnrgl.

A cﬂmpletu listing of- aufhﬂrizzd causes for permit mndificitlun.
is set out in 40 CFR 122.62. and causes for terminaticnm at 40
"CFR 122.64. States may not authorize pgrmit'mnditicatian: for

less stringent limits where these would not be allowed under

federal law.

{3} Authority to Enforce the Fermit and the Permit Program

State law must provide for adequate enfnfcement aﬁthn:tty,
jn:ludiﬁg the ability to enicin viclations and briﬁg both
civil and criminal action for sny wviolations nf-parﬁita ar
.the permit program. &thér sanctiens, such as the ability to
bring actions for demages., are allowed, but they must be addi-
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ticnal rather than substizutes for these enforcemens Femedies,

The NFOES regulaticns cutline the enforcement capabilie-
ies which must be included in a State program (see, 40 CFR
123.27). A State must have authority to seek injunctive
relief in two instences. First, the State must be able to
immediately restrain any unsuthorized activity endangering the
public health or the envirunmnFt_- Second, it ﬁu-t have
authority to sue to enjoin any threatened or continuing vio—=
lations without first revocking the permit. State penalty
authority must allow the S5tate to seek civil penalties in the
amcunt of at least $5,000 per day of viclation, seek criminal
fines (for willful or ntgiigent viclations) in the amount of
at least Slﬂ,ﬂﬂﬂ.p-r day of permit violation, and :tik-ﬂtiﬂiull
fines for knowing false representations or certifications, or
knowingly rendering monitering devices inaccurate, in at
least the amount of 55,000 for each instance of wviclation.
Other provisicns in the Act relating to criminal sanctions
which States are encouraged to provide include the follewing:

* Imprisonment = section 309({(e) p:ﬁvide- for maximum
imprisconment of one year (or six months for false
statements); and :

® hdditicnal penalties - section 309(c) provides for a
doubling of maximum fines and imprisonment terms for

“second ©ffanders”.

. The Attorney General must describe the State Agency's
enforcement copticns in detail, covering each of the above
points. In addition, since federal law includes criminal
sanctions for persons who wtllfully or negligently viclate

effluent standards or limitations, water-quality standards,
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or permit conditions, the Attorney Ceneéral muet indicate
whether criminal fines or imprisornment, bSased upon negligene
conduct, is permizaible under State law. The Attorney General
must also describe any limitatiom or prereguisites to enforce-
ment actions. Such restrictions will be carefully reviewsd

to determine whether 5tate avthority still meets federal

minimem requirements.

~States also cannot provide additicnal defenses or righta
to dischargers where not authorized by federal law. Thus, & State
could mot allow a permittee to challenge its permit 1iﬁ11. in
an enforcement proceeding and 5tate law that provided such an
c}tiun would be inconsistent with the federal requirements.
‘gimilarly, a Et;t¢ could not restriet its enforcement by

limiting the use of information in an enforcement action.

Aministrative enforcement mechanisrms, such as infarmal
orders (neot directly enforceable by a court), may be used
as a first response to a violation, but are not an acceptable
substitute for the above-described formal enforcement . ;
capabllities. Furthermore, if prﬂviainnl for administrative
cempliafnce crders, requiring the cessation of violations of
permit ccnditinI-ar allowing the zdministrative assessment
of penalties for viclations, are present in the State's law,
the Attorney Gen;ral muat indlicate Whl£hlr these proceduras
must be exhavcsted before the State Agency is permitted to
seek civil or criminal penalties, or injunctive relief.
Hote that the HPFDEE regulaticons require that injunctions be
available without prior permit reveocation of permits (see,

40 CPR 123.27). of course, the Attocrney Genecral should also
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describe any additicnal enforcement remedies available to

the State, Including citaticns to supperting legal authorities.

State programs must allow for public purtiéipatﬁ;n inm
the enforcement process. The HNFUES regulations allow States
to chocee cne of two basic cpticns. The first option is for
State law to provide for ;nte:vantinn as of right in any enforce=-
ment action. States choceing this option may not plece restric-
ticns on this right, other than jurisdictional limits such as
standing. Alternatively, where State laws allow permissive
intervention in State scticns, the State may agree not to
cppose such intervention in any enforcement proceeding. thithnuﬁh
thé NPDES regulaticns specify only that the State will not
ﬂﬁpﬁ:- permissive intervention where asuthorized ;ndc: State
law, EFA has interpreted this option as being nvailabli.nnly
when permisgive intervention is pﬁ:uiblu‘] Under this cption.
the State aleso muat aﬁre- to investigate and :q:panﬁ to citizen
cémpluintn and publish all settlement agrégmants for a publie
comment pecriod of at least 30 days. A third option available
to States ie a hybrid of the first two. Por exarple, a State
may allew inta:vén;;nn through a rule analagous to Rule 24(a)(2)
of the Federal Fuitl of Civil Procedure &nd provide an assurance
by the appropriate State enforcement authority that it will not
cppose interventicn under the State analogue Qﬁlth- ground that
the &spplicant’s interest is adeguately represented by the State.
Such a hybrid public participaticn approach is consistent with
federal requirements, even though it does not clearly fit within
either of the options cutlined in the regulation. fhe;; require-
ments were first added in 1979. Thus many approved States do

not yet have the reguired auvthority.
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(k) Cenflict of Interest: State Board Memberships

The CWA requires that no Etate Board, Agency or organiza-
tion which appreves or acts on NFDES permit applications or
portions thereof, may include among its mesbership, any person
who receives, or has during the previous two years received, a
significant portion of his income directly or indireetly from
permit holders or applicants for an NFLDES permit. “Significant
portion of inccome®™ is defined in EPA's regulaticne as 10 percent
or more of gross perscnal income for a calendar year, except
that it means 30 percent or more of gross income if the recipient
ig over 60 years of age and is receiving that portion of income
as a pension retirement or similar arrangement (s=ee, 40 CFR
123.25(c)). “Permit heolders or applicants for a permit® do
not include State Agencies or Departments. All State programs

must have conflict of interest protections which are at 1ga§t

as =tringent az those of the CWA.

This statutory prohibltion againat conflicts of interest
has been & problem in a number of States. Scme States requice
permitting boards to have representatives of the regulated
public. Other S5tate boards are clected and could include
nemhara.uhﬂ caceive income from permittess. These #inh."
approaches are inconsistent with the explicit language of the
Boct. States must either establish the federal conflict prohibition
or the Board must délngat- its permitting and enforcement
powers to a4 position that is prohibited from conflicts. Some
StaFii have scught to avold the prohibition through recusal on

matters affecting the permittes. This alternative is alsc not

acceptable.
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(k) Incorperation by reference

Although States seeking ¥FDES program approval are required
to adopt adminlestrative regulaticns sizmilar to EFA's, there is
no legal prohibition against a State doing so through incerpora-
ticn by reference. Clescly, it fis preferrable to have ;E:¢LE1¢

tate regulaticns that explain applicable requirements fully,
but States may chocse instead to have a short incorporating
provision. ;I a State chooses to puraue £n:n:p€rutiun by
reference, the Atterney Seneral must =erti£f that such an
incorporation is proper and enforceables undeéer State law and
iﬁclﬁdul all of EFA's regulaticns which are applicable to

Statea. The Attorney Ceneral should also explain the tpfmh i1£
any, that such incerporation must follow under stnt; law and
explain how the rules meet those requirements. The Attorney
General should indicnﬁi. by means of 'a list, those federal
regulations which the State has incorporated and explain ﬁaw
the list was generated. The Attorney General should pay particular
attention to any attempt to incorporate federal law prnépicty
ively, that is, to incorporate reviaicns tn-ftdnrqi law which are
yet to occur. Most State Courts have held such incorporations
invalid .as unconstitutional delegaticns of legislative power
and State autherity. EPA will closely review any attempts to

incorporate State law prﬁlpi::ivtly.
(2) Fretreatment Ruquirement=

{a) Avtherity to Apply Federally Promulcated Categorical
Frecréatment Etaniirﬁ! to Lndustrial Users

States seeking pretreatment program approval must have

authority to impose protreatmént standards on all industrial
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users of publicly-cwned treatment works (POTWe). Pretreatment
standards include the gengral and specific prohibited discharges
listed in 40 CFR 403.5, leocal limits developed by POTWs, and
federally promulgated categorical pretrecatment standards found

in 40 CFR Sub<hapter M.

A State must Be able to apply and enforce these pretreat-
ment standards directly against any owner or ocparator
of any source subject to them. WwWhere the State regulates
all industrial users (IUs) itself, either through regulations or
State=issved permits to all induatrial u||ri, the requirement
that the autheority cperate directly should not be a problem.
Howevar, most States will administer the Fretreatment program
like the federal program - with POTWs being approved to
regulate industrial users of their system and the State
primarily overseeing the POTWa' efforts. In these cases, the
State cannot rely upon the FOTW to impose the prttriltnnnt
requirements; such reguirements must apply to all TUs irrespective
of POTW action. Thue, a State scheme that allows the State only
to enforce against the PQTH-thn tha industrial user violates &
pretreatzent requirement i{s Impermissible. Similarly, if the State
rust take an intermediate step, such as issuing ;ﬁ order with
pretroatzent requlrementa or r¥uahlng the POTWs approved pre=
treatment program (or permit issued under that program), prior
to acting, the State's authority does not meet federal require-
ments. Of course, a State permit system would be adequate,
eaven though the requirements would only be applicable once
imposed in the permit, if the State iszsued permits to all

Industrial usears.
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It must a2l3o be clear that the 3tate has authority to
EPFlf pretreatment standards to industrial users. Many State
statuted ﬁn:y authﬁrize the State to regulate discharges to
waters of the State. Unless the term discharge is Jdefined
clearly to includ; indirect discharges, it is unlikely that such
thhﬂr ty is consistent with federal requirenentli Industrial
users do not digscharge to waters, but instead to the PETW'i
sewar system. This has been a common problem in State pretrﬁnt-
.mght.gdbmiﬂaiﬁnl.. States are cauticned that an casy Teﬁcdyi
such as defining. discharge to inélﬁdu Endirﬁct discharges, may
_;:;ﬁlt in requiring all ipﬂustrill vwaers to obtain ptrﬁitl
{under State law), & result which the S5tate may not have intendlﬁ
or desired. In addition, such a definition may have the absurd

result of requiring water guality standards for sewer lines.

{b) Autherity to Apply Pretreatment Requirements in WFDES
Fermita for rublicly Cwned Treatment Works

State Agencies must have authority to apply the following
pretreatment reguirements in terms and conditions of WFDES

permits issued to POTWa:

* Compliance schedules for local FPOTW pretreatment program
devalopment (40 CFR 403.8(4)):

* cConditicns of an approved local program (40 CFR 403.8(c})

* A modification clause allowing the FOTW's permit to
be recpened to incorporate elther an approved local
pretreatment program, or a compliance schedule for
develeping a local program (40 CFR 403.10(4));

* FPffluent discharge limitations to be enforced aqain!t
induatrlnl users (40 CFR 403.5): and

. cnnditinnﬂ cf an apprnved removal credit (demonstrated

percentages cf pollutant removal) (see, 40 CFR 403.7,
and subsection (d), below).
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Mcst States should have adeguate statutory authority to
impose t£CE. conditions in NPDES permits as part of thelr NPDES
authority. This will freguently be a ceneral auvthorization to
include sppropriate conditicns in permits. Hlowever, these
authorities should be reviewed to ensurs against inconsistencies

that would prevent imposition of these conditicns.

(c) Auvthority to Regquire Notice of _Introduction of
Follutants inte Fublicly-Owned Treatment Works

States muat have the asthority te reguire POTWS to provide
nntlcl of the iﬁlrﬂdu:tiun of pullutnntl to the POTW by 1ndultri|l
users. CWA secticn 4U2[h}!ﬂ} :pacifl:nlly reguires permits to
contain ¢¢nﬂ£tiunu requiring notice n! new or increased discharges
from Indugtrial users who would be subject to either =ection
301 or 306 of the Act if they were discharging directly. The
 State must alsoc be able to require notice of the anticipated
impact of such disdhnfgll* Most States laws should meet this
requirement through their pﬂHﬂ::tn incorporate conditions ints
NPDES pesmits, although the authority must still be reviewed to
ensure that there are no restrictions. Since the HPDES regula=
tions (40 CFR 122.42(b)) require such notices, States with
NPDES autherity will generally have adegquate astherity to-

meet this reguirement.

{d) Authority to Make Determinations on Requests for Local
retreatment Program CWARCER

Unless the State chooses to assume responsibility for

implementing local POTW pretreatment programa, State law must

authorize the State Agency to approve or deny municipal requests

for local FOTW ptttrtthnnt Programs. The State must have

:ﬁthnrity to follow procedures equivalent to EPA‘s, including
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allowing for public notice and cemment (see, subsection (h),
Selcw). Local programs may not be approved where the POTW
lacks either the authority or the procedures to administer and

enforce the program against industrial users.

Rlthough not requirad by the CWA, States may allow FOTWs
to make adjusinents to the categorical pretreatment effluent
imitqtinﬁ- placed on industrial users based upon the consistent
pollutant removal achleved by the treatment works. States
choosing to allow FOTWs to reguest and recelvae removal credits
suthority must be able to follow procedures similar to those
used for local p:ﬂgram.apprﬂ?ll‘ States are not required to

grant removal credits.

(e} Auvthority to Make Determinations en Catecerization
[ =]

Ancustirias- Ueers, and ReQUesTE SoOr Funcamenta
Different Factors Varliancea

State law must also authorize the State hgency to Q&k- 1
determination as to whether or nutltht'indputrinl user falls
within a particular category or subcategory. The category
determination allows the industrial user to know which cate=
gorical standard is applicable to ita ﬂi:ﬁhargn-_ The Attorney
General must also describe the requirements that the Stats
hgency must follow in making category determinations. States
should note that under federal law (40 CFR 403.6(a)(4)), States
must provide Industrial users the right to appeal the decisicn
to EFA. States that cannot provide for such appeals ares not
avthorized to make category determinations. In any instance
where & State lacks the authority to mai. category determinations,

EFA will maha the determination.
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States Tay also choose to develop avthority Lo act an
reguests for fundamentally different factors (FOF) variancea for
indostrial users, alehough States may choose not to allow sueh
variznces. Under federal law, States =ay nnt.grant FOF variances,
but may only deny or recommend approval to EPA. States alag
may not grant State FDF varisnces under their own authority,
=ince these could make the program less stringent than the
feceral program. The Attorney General must écn:ribﬁ the

State's FDF requirements and procedures.

(£} Auvtherity to Apply Reccrding, Feporting and Monitoring
FEquUlrements

States must have suthority te require industrial users and

-

FOTWs to submit reports, keep records, and install, use, and
maintain monltoring equipment. The Attorney E:nlrrl must

explain that the State has authority to require each report
identified in the general pretreatment regulations (40 CFR
403.12) {(see also subsection [c), above). These include baseline
monitoring reports, compliance reports, and periodic reporting

by industrial uvsers.  FOTWa and industrial users must be required
to sample, respectively, their influents and effluents.  The
Attorney General also must describe the reguirements which the
State agency mustc fullﬁw in nfde: to accomplish the above

activities.

It must be clear that the State's reporting and monitocing
provisions apply to indirect discharges and are not limited zo
direct discharges. For example, some States have authority
that allows Iimposition of these requirsments to "point sources”

or to “"discharges to waters of the 5tate.” These provisions
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genecally Uiil not provide adequate acthority. The term ?Dintr
source usually applies anly to direct cischarges; the problems
with “discharge® under the pPretreatment program are discussed
above in Fa;t B(Z)(ma) of this chapter. If the 3tate statuts
contains such provisions, the State must demonstrate that they

spply to indirect discharges as well.

{g) Autherity to Arply Entry, Inspecticn and Eamnliﬂi
Regquirements .

State law must provide authority to enable authorized
represantatives of the State and POTWs with approved pretreat-
ment programs to enter and inspect at reascnable times lnr.
Fremises cf a FOTW or of an industrial user where an effluent
a¢£r:u ia located or in which any records are maintained.

This rust include avthority to review nnﬂ_cnpf any records
regquired to be maintained, inspect any monitoring |quipm§nt,

and sample any industrial user's effluent.  As discus=sed above
{subsection (£)), it is important to ensure that the State's
authority applies to indirect dischargers. The Attorney General
muat describe the requirements which the State Agency mu;i

follow in order to accomplish the above uhti?it%tl-

(h) }uthﬂritg to Tasue Notices, Tranamit Data, and
Frovide EEﬂrtunltI or Fublic Hea:ingl and Fublig
\cceam to Information

States must have avthority to provide public notice and
commant on reguaats for lncnl_prltreatmunt program approval and
for removal credit authority. States must also provide an
cpportunity for publie hearing on these decisicns and public

notice of the final decision. These publiec notices and comment

provisicns are similar to those for NFDES permits (described
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abave at Part B{1)(g)), and State notice previsicns must ha
equivalent in scope, including the interested public, afféctgd

States and governmental agencies.

States alege must have authority to provide rublic access
to information {rom permittees and industrial users. All
information,; other than confidential business ipformation, muaet
be available to the public. As with NPDES information, effluent
data may not be claimed confidential (this authority is the same
as for direct dischargers, discussed above at Part BILY(R) ).
The public also must have access to requests Ini local program
appreval and comments ther;an. Firally, the State must have
avthority to transmit ﬁny requeated information to EPA. The
Attorney General must describe the requirements which State
Agency must follow in order to accemplish the above activities.

(i) Avthority to Enforce Rcainst Violaticns of Pretreatment
Stancercs and Requirements By Industrial Usecs

States must have authority to enforce against violations

of any pretreatment standard or requirement by industrial ﬁn-r-,

Enfnrctmlnf authority is also required against POTWa, but

since the FOTW's requirements are all inserted into its permit,
the authority to enforce IQalnnt permit violations is adequate =
see Part B{1)(j) of this chapter.) Pretreatment standards

are broadly iﬁttrp:ute# (as discussed above in Part B(2)(a)) ¢to
include . categorical pretreatment standards, the upu&i!t: and
general prochibitions in the pretreatment regulations, and lecal
limits. Pretreatment requirements include all cther regulatocy
provisions imposed upon industrial users, such as reporting
requirements. States must have authority o enforce directly

againat violations of any of thse provisions.
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State enforcement authority must consist of both civil and
eriminal penaltiss (eguivalent to thcse for YPLES permit violations)
and injunctive relief authority. (Enforcemant authority for
YFDES State programs is discussed above at Part B(1)(4).) A=
with the HPLES enforcement authority, a State may not substitute

cthar mechanisma for the required zuthorities.

States also =ust have autherity to jein the POTW as a
defendant in anf.actiun againast one of its industrial vsers for
viclaticns of pretreatment requirements. The CWA in Section
309(£) avthorizes EPA to join the POTW where it fails to in-
itiate an enforcement action after receiving notice from EFA of
ita intent to enforce against the violatiofn. States must have *
an equivalent provision (see also 40 CFR 403.5(e}). Generally,
methods of ensuring that industrial users comply with section
307(b) of the Act vary from State to State. For example, a
state could issue parmits to all indirect diaschargera and have
enforcement authority against all permit viclations. However,
whére the State does not issue permits te all industrial users,
it normally must have regulatory reguirementa that impose
pretreatment reguirements, and muat have authority to enforce

those regulations.

The Attorney General must discuss the State's options for
ensuring compliance with these requirements and the authority
therefor. In examining this autherity, it is important that
State enforcement authorlty be conalistent with the chosen

regulatory scheme. Review of the enforcement language should
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also make sure that the various provisions are consistens

with one a2nother. Feor example, if the State's €ivil authoriey
applies tO standards and reculaticons, but the crimipsl provision
applies to concitions and limitaticns, the eriminal authnrity.
does not appear adeguate to cover violations of regulations,

ttpe:ially_given strict interpretation of criminal statutes.

Finally, the State law must include provisions allauin§
the State tulﬁeek injunctive relief restricting or prohibiting
the introduction of pollutants inteo & publicly owned treatment
works in the event a conditicn of a permit for the discharge

of pollutants from such a treatment works is viclated.

(3) Incorperation by Eeference

See discussicn of incorporation by reference in Part

B(1){1) of this chapter.

(3) Authority Over Federal Facilities

Prior to the 1977 Amendments to the CWA, States were not
allowed to exercise HFDES juritdictiun over dischargas by

federal facilities. (See, EPA v. California State Water

Resoupeces Contral Beard, 426 U+ﬁ+ EQD {19?5)}. In the 1977
Amendments, Congress declared that all federal facilities muse
comply with applicable State law, thus requiring States approved
to administer the NFDES program to regulate federal {a:ilii;:u
within the State. Conscguently anf State ;huuc prOgEAm WAS
approved befcre 1977 must modify its program to cover thesa
"facilities. Geﬁtrally, this means that the definitcion of -
*person"” must be broad ;naugh to encompass faderal facilities.
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The Attorney Geéneral must cherefore certify that there are no
barriers, prohlbiticons, ar exclusions on regulating federal

facilicies.

{4) GCeneral Permit Reguirezents

fa) Autherity to Isszue and Ernforce Ceneral Permits

General permits are administrative tools designed to
assiat the permitting authnrit% in meeting the mandates af the
- CWA. Unlike individual permits, gensral permits are not written
for a particular facility at a specific leocation, but insctead
cover multiple facilities in ;Lmila:, but not necessarily
identical circumstances. Fa:.thi: reascn, general permits are

more akin to a rulemaking proceeding than iriditiunll licensing.

If a State intends to issue general permits, the 5;[1;
must have authority which would allow such permita. although
it need not specifically reference them. The primary considera=-
ticns will normally be whether State law requires individual
permits or could be interpreted more broadly. The Attorney
General must assure EPA that the State's purmit;ing authoriey

does not require individual permits for all sources, and that

issuance procedures for general permits are consistent with State

law.

(b)) Incorperaticn by Reference

See discussion of incorporation by reference in

Part B(l}(1l) of this chapter.
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CHAPTER FOUR

REGULATORY AUTHORITIES

A. Backoround on NFDES Regulatory Reguirements

{1) Rezescns for Regulaticons

To attaln program zppreval, the CWA requires that States
have adeguate legal avtherity to administer the various aspects
of the program. Section 304(i) directs EFA to promulgate regula=-
tions which establish minimum elements for State programs’
including monitoring and reporting requi:gmant;, .nfﬁ::.m.nt
provisions, funding._p;rlﬂnnil qualificationa, and manpower
regquirements. The minimum legal auvthorities, including regu-
lations which every WFDES program mu;t have, Are listed at 40
CFR 123.25% and are c:nt.-r-f-rannud with the subatantive HFDES
regulations. The minimum legal requirements for State pretreat-

ment programs are described at 40 CFR 403.10(f)(1).

¥hile State provisions need not be identical to the

corresponding federal provisions, they must catablish reguice-

ments at least am stringent as the federal program. State
provisions may be more stringent; however, the State may not
make cne reguirement more lenient as a tradecff for making
other regquirements more stringent. ©Of course, States mAY
adopt additicnal reguirements beyond the federal provisions as

they see fit.

Heither the CWA nor EPA regulations explicitly reguire th;t

a State enact regulations. But unless a State enects a vecy

specific and detailed atatute, administrative regulations arce
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needed to clearly delineate all suvketantive ard procedural
requirements necessary to establish minimum legal authericy for
program approval. Administrative regulaticns, which flesh ocut
procram requirements, provide a State Director with guidance

and uniferm procedures to implerent th? WFCES and pretreatment
programs, and zleért permittees of the requireéments and ebli-
gaticns the program imposes upen them. Finally, such rules
gua}antct the puklic an cppertunity to participate in the program
-program develorment process. This chapter discusses the rlgul;tnry
authority that States must adopt. Of course, a State may

include all of these provisions in its statuts.

+  States must udﬂpt ¢n:h provision reguired hy 40 CFR 123.25%
in terms at least as stringent as those in the federal rules.
Thus, State rules which require inclusion of conditions in
permits under secticn 402 are not adeguate unless they arws
valid incorporations by reference under State law (ses below).
insti;d. the State rtgulatiunr must contain specific provisions.
Similarly., language such as "in n:ﬂﬁ?dnnci with CWA®" does not

establish & specific standard unless it incorperates the CWA

and implémenting regulations by referencs.

This chapter discusses the varicus proviaions required to
bte included in State regulations. Several secticns are designated
"optional® to indiﬁat- that States are not required to adopt
them. Heowever, if States elect to adcpt provisions in these
areas, State rules must be at least as stringent as fedaral
requirements. Thus, States need not allow reduced procedural

requirerents for minor modifications to permics: if they chocse
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t; allow these, however, they can only allow them where authorized
by federal rules. In some cases, EFA 5trah§13 recormmends that
States adopt “opticnal™ requirements to facilitate orogram

cﬂmpéeh=nliﬂn by the regulated community and public (e.9.,

dgfinitian-ﬁ.

{2) Incocrperation by Reference

Several States have chosen to Incorporate EPA regulations,
by reference rather than te promulgate a separate, equivalent
set of State regulations. While incorporation by reference may
make it more difficult for the public and regulated community
1o determini the applicable requirzm.nﬁg, inn_ Statens have
chosen incﬂrPofitiun by reference to ease the administrative
burdens of regulatory d:#ilnpment. Altheugh EPA discouragas
this practice because of the increased Aifficulty in determining
_requiremtnis, there is no federal prohibition against it.

However, many State courtsa have held that prospective incor-

poration by refarence [autcmatic incorporation of future
federal regulaticns) is an unconstitutional delegation of
legislative authority. Ultimately, State law determines whether

incorperation by reference of existing or future frﬁ regulations

is permissible (2ea, Chapter Three, Part B(1)(4)).

At & miminum, an incnrpﬂfntinn must provide aufficient
detail fn;-E?h to determine whather all applicable State program
requirements have been included. ©Of course, the Memorandum af
Agreement (MOA) and the program description must fully address
the permitting procedures which the State lntends to uniﬁ- The

MOA should also describe the mechanism for keeping the incorpor=



ation up-to-date and consistent with Future chinges in the

federal law.

(3) Attorney General Involvement

Anm diﬂ&usseﬂ in Chapter Three, the CWA Teguires the Attorney
General to certify that the étatc has adequaté legal authority to
carry out the described State program. Thiu discusaion of legal
authority necessarily encompasses State regulatory autherity.
{see, 40 CFR 123.23(a}) and the Atterney General's statement must
cite to those regulaticns. State agencies develcping or revising
p:ngfam regulaticns are well advised to inveolve the Attorney
Ceneral's office. and EF; as early in the process am possible.
ﬁafly participaticon by the State Attocrney Gengrll anﬂ EPA will
assist the State in narrowing the issues and minimizinq delays
in program approval. FProposed regulaticona must be ciréelated
for EFA comment and, wherever possible, EPA's substantive

comments should be incorporated (see, Chapter Two, abovel).

The s=tructure of this chapter E?l; not follow that of
Chapter III even though thte rules musat be cited in the Attdrnl?.
General's Statement. ' Rather, we have grouped the regulaticns into
s;:tiun{ with ccmmon :ha:n:t:fisticl to assist purséﬁp developing
Frograms. To a large extent, this chapter tracka the XFPDES

requlaticond.

B: PReoguired State Program Regulations

(1) HPDES Requlaticna

[a) Program Sccpe and Definiticns




(i) DCefiniticns (40 CFR 122.3% {cp;innlll

Many terms used in the regulaticns aze unigque and will be
unfamillar to the general public. Others have precise meanings
uncer the NFUES program that may be different from crdinary
esage. The federal NPDES reczulations ﬂtfiAI nany of these
terms. While State program regulaticns are not required to
contain these definitions, in order that these rules be eazily
understood, EFA strongly recommends that Eta{u regqulations
include a definiticns section. If the State elects to adept
these 2efinitions, in either the State statute or the regulations,
they must bf cansistent with the CWA and federal resgulatiocms.

Even 1f the State dneu.nct adopt them as rulea, the State's

wse of auch terms Iin State regulaticns and interpretations of
those regquirements must bHe consistent with the federal definitions.
The State should consult with EPA to determine which State

pndfﬂr federal terms to define in Lthe regulaticns.

(ii)} Excepticns (40 CFR 122.3) (Optional)

EFA exempta seven types of dischargesm from HFDES require=-
mentd. Host ﬁf_thlll_axemptiﬂna are specifically required by
the CWA; othera reflect discharges that are not conaidered
point scurces under the Act. State regulations may also adopt
these exceptions, if authorized by the State's statote, unleas
the 5tate wishes to regulate these dischargers under the NPDES
system. States may not, however, exclude any other discharges
from regulations under the WPDES program. For example, a
State could not exempt de minimis discharges of pollutants,
since neither Lhe CWA nor the HPDES regulations authnfi:u such

exclusions. The following ace EPA excepticne:
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Sewage from vessels (this excepticn only applies to sewage:;
other discharges from vessels must be subject to the
WPDES permit program):

Credge or fill material regulated under a {404 permie:

The ihdirttt discharge of pollutants into a POTW (these
discharges are requlagtd under the pretreatment program):

Discharges rcade Iin coppliance with the instructicons of an
cn=ccene cocordinater purscvant to a naticnal odil and
hazardous substances pollution plan, or polluticn by &il
and hazardcus substances regqulations (see, 40 CFR 1510,
and 33 CFR 1%53.10(e));: T

Yon-peint scurce agricultural and silvicultural activities:

Irrigation return flows: and

Any discharge into a privately owned treatment works

[unlecas the Director reguires ctherwise under $122.44(m}

- see Fart B(l)(s)(iii) of this chapter). States may

not categorically exempt all such discharges, but must
have authority to require contrfibutors to such treatment
works to cbtain HFDES permits at the Direcrtor's discretiom.

(iii) Prehibitions (40 CFR 122.4}

State regulationa must prochibit the issuance of an HPDES

permit under the following circumstances:

o

o

the CWA or implementing regulaticns will be viclated:

an EPA Regicnal Administrator has cocbjected to issuance:

the permit conditicns will not enaure compliance with
water quality requirements of all affected States:

the Secretary of the Army believes anchorage and navigation
would be substantially impaired;

the discharge is a radiclegical, chemical, or blological
warfare agent or high=level radicactive waste;

the discharge is inconsistent with an npprnvid CwWa §208
Area wiste trestment management plan:

For dischargces to the territorial seas, contiguous zone,
or oceans, insufficient informarion exiate to make a
teasonable judgment whether the discharge complies
with promulgated ocean discharge degradation guidelines
40 CFR Part 1235, Subpart M); and
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o  Where a diecharge from a new zcurce or & new 2ischarcec
will cauvse or contribuce to viclaticn of water-qualicy
standards.

Of course, States may preohibit issuvance of a permit in

other circumstances.

{iv] Effect of Fermit Issubsnce (40 CFR 122.5)

Etates must, at a minimum, have regulations which clearly
indicate that an NFDES permit conveys no propezty rights or
exclusive discharge privilege to the permittoes. Etatli.maj also
include a “"permit as a shield®™ provision in EEltl-rlqulltiunl.
Under federal law (CWA §402(K) and 40 CFR 122.5), if & permittes
complies with its permit, it is considered to be in compliance
with section 301, 302, “306, 307, 118, 403, and 40% of the A:t.
{except for toxic effluent standards under §307{al). .1 permitees
is authorized to discharge pellutants which are not limited 'in
the permit {assuming that the pollutant's presence was disclosed
in the permit application). Similarly, EPA's HPDES regulations
do not allow new effluent standards, other than toxic standards
developed under section 307(a) of the CWA, to be imposed until
the permit is modified. This shield :ﬂn:tét forces permit writeca
ta draft fcrniti that properly regulate pollutants in the permittee’s
discharge and provides scme measure of certainty £o the regulated
community. States mnf chcose not to provide this shield to
dischargert-iin so doing the State would be considersd more

stringent than the federal program]).

{v) <Confidentislity of Business Informatienm (40 CFR 122.7)

Tha regulations must contain provisions for confidencialiey
of information. The State must ensuce that the following information
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cennot be claimed confidential and that it must e discloged

upon requests

o Name and address of the applicant:

@ The completed permit applicaticn and all attackments
(although ihe 5tate may allow supplemental information
requested by the Director, but not required by the
pecrmit appllication itaelf, to be claimed eligible for
cenfidential treatment): -

o The NrPDES permity and

o Effluent data, which is breadly interpreted te include
information related to determining applicable effluent
linitaticns and texie, pretreatment, or new source
performance standards, and whether the discharger is in
compliance with those limita. FPor example, production
data used to calculate permit limits and assess compliance
with those limits may bte considered effluent data (aewm,
section J08(b) of the CWA and 40 CFR 2.302). R

The State ma)Y deny confidential treatment to other infdrmntinnf

(b) FPermit Application Recuirements for All Discharcers

(i) Permit Applications (40 CFR 122.21)

State regulations must require any cwner or operator
propesing to discharge a pollutant from a point source to
‘waters of the State (other than those discharges specifically
exermpted) to 2pply for an NFDES permit prior to commencing the
discharge. (Since a new source may not discharge until it
receives a permit, it is recommended that States require
applications at least 180 daya in advance.} If the owner and
cperator are different pecple, the State must require the
operator to apply, although it may regquire both persons to
apply. Similarly, any discharger operating under an existing
YFDES permit has a duty to reapply for a new permit prior to
the expiration date of the existing permit. {étlt-: may |;t

an earlier deadline for reapplicaticon.) The States regulations



mUst

also specify that, except in the case of genecal permics,

the S5tate may not isgue & permit béfcore receiving a completce

a;plicatiﬂﬂ form. Hote: MNFDES States must also have authoricy

to reguire WEers of a privetely cwned treztoent wereks to obrtain

an individual permit and submit » permit Epplication or o be &

limited co-permittee on the treatment works permit (see, 40 CFR

122.44(m) ).

tion

The State must require all applicants to submit the in!ﬂrm;-

listed inm 40 CPR 122.21(f). Thig information includes:

The name, address, and location of the facilicy {lnd whether
the facility is located on Indian land);:

The coperator’s name, address, telephone number, cwnership
statue and status 28 federal, State, private, public, or
other entity;s

A listing of all permits recelved or applied for under
cther federal and/or State envirenmental programe;

A brief description of the business, and up to four standacd
industrial classiflcation (S5IC) codes™ which bast reflact
the principal products or secvices provided by the facility;
and :

A topographic map of the area where the facility im located
extending at least one mile beyond proparty boundaries
which depicta the cutline of the facility, and all known
sucrface water bodies, drinking-water wells,; existing and
proposed intake and discharge structures and hazardous
waste wellse used to inject fluids within a 1 mile of ths
facility's

boundaries.

‘Etates must submit a copy of the zpplication form they

intend to use o obtain this information, which must at a minisum

ineslude the zame information a8 the federal HPDES form (Form 1l).

of course, State Agencies are free to modify EPA'"s HPDES applicacion

./ sic codes are developed apnd published by the Office of
T Management and Budget.
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forma with the State’s letterhead, etc., but they may not eliminatce
required infermation. (Additional information or application
forme reguired of certaln clazses of dischergers ara discuszssd

velow in Part B{1}(e}.)

(ii) sSignateries (40 CFR 122.22)

Signatecry regquirements are intended to ensure a high
level of responsibility within the entity applying for a permit
or submitting a report. The regulations must provide that all
permit applicaticns be aigned as follows:
Cerporations = By the preslident, secretary, treasurer, vice-
president Iin charge of a principal business
function, or any other person performing a
similar policy-making function. However, 1f
authority is properly delegated; a manager of
a facility employing more than 250 persons,
ar huuinq gross annual sales oF uxpindltﬂril
exceeding 525 million (in second guarter 1280
dollars), may also sign the application..

Partnershipas and Proprietorships = BY any general partner or
" by the proprietor. '

Mumicipalities, State, Federal and Cther Public Agencies -
By either a principal executive officer
[Regicnal Administrator/Town Manager]) or the
ranking elected official (Mayor).

Also, all compllance monitoring reports regquired by the
permit or cther reports/information requested by the State
agency must be signed by the person or position described
above or thelr duly auvthorized representative. The HFDES

regulations limit who may be named an authorized represantative

(see, 40 CFR 122.22(B)): States must apply simlilar limitaticns.

(11i) Certifications (40 CFR 122.22(4))

The regulaticns must require all persons signing an appli-

cation or submitting a report or other required information



to certify the accuracy of the document. The rules also must
specify the lincuage to be used by the gignartory. At & minimum,
the State =ust require certification language equivalent to

the follewing:

*I certify, under penalty of law, that 4his document and
all attachments were prepared under my direction or
supecvision In acccrdance with &4 system designed to
sggure that guallfied persconnel properly gather and evaluate
tha information submitted. Eszzed on my inquiry of the
perscn of perscns who manage the system, or those perscns
directly reapcneible for gathering the information, the
information submitted im, to the best of oy knowledge and
telief, true, accurate, and complete. 1 am aware that
there are significant penalties for submitting false
information, including the possibility of fine and imprci=-
senment, for knowing violations.®

{iv) EReccrdkeeping (40 CFR 122.21(c)})

The regqulations must also reguire applicants to retain
all data used to prepare permit epplications for at least
three years following the date the application is signed.
This recordkeeping regquirement exténds to supplemental infoc-

mation reguested by the State agency during the permit develop-

mEnt process.

(e¢) additicnal Application Informatiom Required of
- Certaln Dischargers (40 CFR Part 122 - Subpart B)

(i) Industrial and Cocmmercial Discharges

Existing manufacturing, commercial, mining, and silvicultural
diachn:gu;l must alsé submit a State application that requiras
at least the same information as federal HPDES Application
Farm 2=-c &F, fof non-process discharges, Form 2-e (proposad
fOetokber 1, 1984, 49 ELEL 3BE1Z). At a4 minimum the State must
require the following information:
o The latitude and lengitude of each cutfall locaticn:
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The name of the receiving water:

A chart =$ the water flow through the faclility Zepicting
average inteke and discharge flows which contribute to
effluent and treatment;

A description of cperaticns or processes contributing to
process Wastewater, cocling water, and storm water runcff,
nd the treatment each receivem;

A description of the frequency, duraticn and flow rates
of each intermittent or seascnal discharge cccurrence
(except for storm water runcff and leaks):

I£ an applicable promulgated effluent limitaticon guideline
requires producticon data, a reascnable measure of the
applicant’s actual production reported in the same unit
of measurcment as that in the guideline:

A description of the requirements 2nd cocmpliance schedule
for constructing or upgrading present treatment, if any:

Cuantitative and gualitative data describing the charac- .
teristics of the discharge, analyzed using the procedures
set out in 40 CFR Part 136. (40 CFR 122.21{g) (7). ocutlines
the minimum discharge data the State must require).

A list of toxic pollutants which the discharger uses or
manufactures &8 an intermediate or final product or
by-product;

Biclogical toxicity tests which the applicant knows or
has reascn to believe have been caonducted within the
last three years;

Identity of the contract laboratory or consulting firm
(if any) which snalyzed the discharger's effluent for
purposes of application preparation; and ;

Anf.ﬂthlr infermaticn which the State agency :nnlﬁnahly
decmmy NECESSAIY .

Certain silvicultural discharges and discharges to agua-

cultural prejects are considered point scurces under the NPCES

pregram. These discharges also must submit application form

Z=c or the State that meets federal reguirements. State

regulations must specify criteria at least as stringent as

federal requirements for determining which of these facilities
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are polnt sources within the meaning of the CWA and thus subiact
to NPDES permit requirements. The federal criteria are set

out in 40 CFR 122.25 and 122.27.

(ii) Concentrated Animal Feeding Operations

Concentrated animal feeding ocperations {(feedlota) are
considered point sources under the CWA. The State regulations
must contain criteria for designating which of these facilities
are point :nﬁrcil (see 40 CFR 122.23 and Part 122 Appendix B).
All_puint source feedlots must provide the information
required on HFDES application Form 2-b or the State's form
requiring the aamu_minimun information, includipng the followings

o The type and nosber of animalas in open confine—
ment and/or housed under a roof

o Tha number of acreas used for confinement;: and

o The design used for runcff diversion ;nd conteal,

if any, including acreage and storage capacity.

(iil) Ccncentrated Acuatic Animal Production Facilities

Concentrated agquatic animal production flﬂilitiil (£iah
farma) are cnnlid-;lﬂ Point sourcesa under. the CHA. The State
ruguintiunu maat contain criteria !nf determining which of
those Ea:ilitinl are polint sources [(see 40 CFE 122.24 and Part
122 Appendix C). All point source fish farm facilities must
provide the following information at a ninimun:.

o The maximum daily and average manthiy flow from
each outfally

@ The total number of ponde; raceways, and receiving
waterms;

4-13



¢ The total 2nnual and maximum harvestable “eight of sach
gspecies of squatic animal: and

o The calender month of maximum feeding., and the total mass
of food fed during that mcnth.

{iw]) Yew Ecurces

Facilities which may qualify as new sources must also
provide EP& and the State with sufficient information to deter-
mine whether the applicant is in fact & new scurce and,
therefore, sublect to new socurce peérformance standards.
Interested perscns must be able to challenge new scurce deter=
minations by the permitting authority. States are not required
tof specify criteria to be used in the new source determinations,
although it is reccmmended that they do so (see 40 CFR 122.29(b) ).
In determining whether a facility fis & new source, $t§£¢l muEt

use criteria equivalent to those in the federal rules.

States also must submit copies of the application forms
new sources will bes required to use. It is recommended that
States have regulstions that specify the information te be
luhmitéld- EFh.rnEtntly proposed & revized new anu:ﬁq foerm,
i=-d [Gctl l, 1984 49 F.R. 18812). States will be required to

use this form once the final rules are promulgated.

{v) FOTW Application Regquirements

States must set application requirements for POTWs and
submit the applicetion form to be used. In addition to
infermation on its discharge, each POTW should be required o

list the dischargers which contribute flow to its Fflow.
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[wi} E;EEI Water Dischargas (40 CFR 122,32€)

Storm water fdischarges are polnt sources under :Fe HNEDES
program. State regelaticns must include storm water discharges
as point scurces covered by the program. EPA defines storm
watef point scurces ac 40 CFR 122.36(k). EFA recently proposed
changes o these storm water regquirements {(Aucgust 12, 1985
30 F.R. 32548). Once these changes are promulgated as final
rules, States will be required to medify their regulations
accordingly.

{d} Permit Conditione and Effluent Limitatiens -

The Etnt:;n regulations must impose a variety of cbligaticns’
and duties on dischargers and must Epe:ificulli regquire that
gﬁese be_in:n:parattd;-eithar E;Freauly.ur by reference; in
WFLCES permits. All permits must contain these minimum permit

provisions, as discussed in detaill below.

(i) Effluent Limitaticns (40 CFR 122.44, 125.3)

(A] Technology-Bazed Effluent Limitationa

Etate regulations must require compliance by all dischargers
with applicable technology-based reguirements within the time
frames specified in the CWA and HPDES regulaticns. These in=
clude the fbllnwing deadlines for point scurces other than POTWS:

o Sest practicably control technoslagy (BPT) by July 1,
1977.

o Hest available technology econcmically achievable {BAT)
for toxic pollutants and best conventional control tech=
nolegy [(BCT) for conventicnal pollutants by July 1, 1984,
o BAT for nonconventional pollutants by July 1, 19B7.
The regulaticons also must reguire that technology-based effluent

limitaticons for municipal dischargers be based on secondary



treatment &nd fequire compliapnce with these limitations By
July 1, 1977 (gee, 40 CFR Part 133). Finally, new sources must
be required to comply with applicable new scurce performance

standard.

Te implement these technology-btased reguirements, State
regulaticns must adopt and apply EPA"s naticnal effluent limita-
tions guidelines and new fource performance utundn;da (40 CFR
Chapter I Subchapter W) and seccndary treatment information |
requirementas (40 CFR Part 133). State regulations must require
State-issued permits to incurporate, at & minimum, limits based -
on these guidelines.  If an effluent limitation guideline is not
;vnillbll or ia lnnpprnptint-,'th- Staéu must have authority %o
impose technolegy-tased treatment requirements on a Ea.q-hy-:;;q
basis using the permitting authority's best professicnal judgement
[BPFJ ). The requirnynntl and methodology for establishing BEJ
limitations are set cut in 40 CFR 125.3(c) and (d) (see also,
£402(a){l) of the CWA). The State agency alsc must be nuthqfi:-d
to use a combinaticn of effluent guidelines and BPJ limitations
to derive permit limits Hﬁtru limics ﬂnlpﬂllptlnt! not regulated

in the guidelines are necessary to control the discharge.

When implementing these requirements, State law must ensure
that permit limits are established for each point nf'di-chnrQi;
and must prohibit treatment substitutes such Il.fl&# augmentation
(dilution) as a means of complying with permit limiets. State
regulations must require that the permit contain limits on
every toxic pellutant discharged at levels above BAT. This can

be achieved through limits on each pollutant that is or may be
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discharged, or through the use of indicator pollutants.

(B} Wuter—ﬂua{igﬁ-&azed Effluent Limitaticons

State feculaticns must allow the permitting avthority
to include any requirément necessary to accomplish the

following water guallty ocbjectives:

o Achieve water gquality standards Establighgd under secticn
303 of the CWA;

e Attain or maintain a specified water guality through water
guality-related effluent limits established by EPA under
section 302 of the CWA;

o Conform to applicable water guality requi}em-nt: undeg
section 401(a){2) of the CWA when the discharge affects
ancther State;

& Impose compliance schedule requirements to mest other
water=-gquality related reguirements established under
federal or State law: i

o Ensure consistency with the requirement of an EPA approved
Water Guality Management Flan under section 20B(bFf of the

CWA; and

o Incorporate section 403(e) criteria for ocdean discharges.
{see, 40 CFR Part 125, Subpart D).

(C) Toxie Effluent Standards ar Frohibitions (40 CFR
1Z7.84Tb}, Part 149}

The “permit as & shield” d;fensu-authurizid by 402(k}

1521 Fart Bil)(a){iv) of this chapter) is not available for
disch&rge;u viclating EPA's toxie effluen; ltanﬁard; or pro=
hibtiticns. The regulations must adopt or incorporate EPA's

toxie pollutant effluent standards n; prohibitiond promulgated
under section 307({a) of the CWA (40 CFR Part 129). Viclation
of a duly promulgated toxic effluent limitaticn is nﬁ enforceable
viclation under the law, even before the State modifies the

permit to include them. The Stace agency must have authority
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to reguire cofpDllance with these scandards whers =Yg N30ES

permit has net been modified to incorporate them.

(D) Ceompliance Schedules (40 CFR 122.47)

State regulations must provide authority to include sche-
dules of ccmpllance in WPDES permits leading te compliance
with applicable effluent limits. New socurces, new dischargers,
and recommencing discharges may nct be issued ccmpliance sche=-
dules except in limited circumstances. Compliance schedules -
must regquire the permittees to comply as scon ae peuuihln. but
not lacer than the applicable statutory deadline.

[1i) Calculaticon of Effluent Limitations (40 CFR 122.45;
122.50)

(A) Producticn-Based Effluent Limitations

State regulations must contain provisions for calculating
effluent limits where the applicable effluent limitation
guidelines are production-based. Fermit limits for FOTWs may
be sstablished using the traatm;nt works design flow, although
actual operation data may be substituted. However, design
capacity may not be uaed for non-municipal dischargers subject
to production-based effluent limitaticn qpid&lina:+ Instead,
parmif limits must be based on a resscnable measure of actual
production. Generally, this should be a long=-term average of
the ' facility's production. Mote that variable limits in permics
(i.e., tiarld limits) allcocwed if actual production is expected
to vary during the p:rﬁlt term, although the State must include
rastrictions on the frequency and degree of variacions and
ﬁu:t require notice from the discharger prier to changing to

different effluesnt limits.
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(B) Limitaticons on Metals

The State regulations must specify the basis for caleulatliag
effluent limitations for metals. Generally, EPA must establiash
limitetione for metals in terms of total recoverable metals.
Excepticons to the norm are listed in 40 CFR 1212.45(c), and
include wherever the applicable effluent guideline regqulate a
differant'fnrm @f the metal. Most promulgated guidelines
regulate total metals rather than total recoverable metals.
Statﬂlpnrmlts ghould specify the form of the metal upen which

the limits are based.

(C) Limitaticne.-on Continuous Discharaers

The regulations must require that effluent limitations
for non-municipal dischargers that discharge continuously
be expressed in terms of “"maximum daily” and "average monthly"
1imits. Effluent limitations pertaining «o PﬂTH; with
continuous discharges are ecxpressed as "average weekly” and
"average monthly® limits, although States may also include

other terms, such as daily maximum limits.

(D) Limitaticns on Nen=Continveus Dischargers

ﬁ!flu!nt limite for facilities with non-continucus discharges
shall contain limitations which correspond to the frequency of
thlldii:hﬂfgﬂ- They must include such measures as are RecCesSary
and ensure that the appropriate effluent guidelines and water

gquality standards are met.

(E) Limits on Mass

State regulations must regquire that, except for the fol-

g4=19



lowing situations, effleent limits be expressed in terms of
mESE:
o Limits involving pH, temperature, radiation ar ether
pellutznts which cannot appropristely be expressed by

"EasE "

o The zppliceble effluent guideline iz expressed in ancther
unitc of measurement: or

e The permit limiteations are esztazblished on a case-by-case
[BPJ) basis and expressicns in terms of mass are infeasible -
tecause the mass of the pollutent to be discharged is
unrelated to a measure of the facility's operation.

Cf course, States are free to develcp permit conditione which

are expre=zsed both in mass and concentratisn mesaures.

(F) Limiting Fellutants ipn Intake Water

The regulaticns may allow an applicant to request that
its effluent limitations be adjusted to reflect pollutants
present in its intake water. In order to be eligible, the
epplicant must show either (i) the applicable ¢ffluent guidelines
specifically asuvthorize calculations on a net rntﬁir than groas
besis; or (ii) its treatment system would enable the facilicy
to cocmply with its permit limits in the absence of pollutants
in the intake water. The rtgulatinpl may not allow the granting
of credit far intake water pellutants in excess of thae pollutapt's
level in the facility's influent. Credit mﬁy only be granted
to the extent the permittee needs the credit to meet its permit
limits. Credit for generic pollutants is only allowed if tha
pollutants in the intake and effluent are zimilar. The intake
water and discharge must invoclwve the same water body, although

the Director may modify this requirement (zee 40 CFR 122.45%(g)).
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{G) Internal Waste Stream Limite

State Tegulations =must zuthorize permit vriters te ingose
effluent limitaticons or standards and monitoring requirements
gn internal waste streams when it is impracticable or infeasible
tc establish permit limitaticns at the polint of discharge.
The fact sheet for the draft permit must set Forth the juseifying
circumstances vhenever internal limite are reguired. (See 40

€FR 122.45(h) and 124.56.)

(H) Adjustment For Well Dispoeal, Land Acplicstion, or
ischarae to FUTWsS =

Tha discharge of procesgs wastewatar to wells, POTWs, or
by land application is not treatment within the meaning of che
CWA. Therefore, the regulations must require the State to
adjiust masi-based effluent limitations to reflact a reduction
in effluent resulting from partial disposal through these
methods. Under the NPDES regulations, this adjustment generally
is a rluu-p;upurtiunil reduction in effluent limits based upon

the diverted flow. ([Sea, 40 CFR 122.%D.)

(i1i) Boilerplate Conditions (40 CFR izz.dlj

ﬁPh‘:'rtguintinﬂl {40 CFR 122.41) reguire States €O escab-
lish the duties and cbligations listed below as bollerplate
conditions in all NPDES permits.  These provisions must be
specified in State regulations and must be requicred €O be
included in any permit.

o Duty to comply with the permit condicions and §307(a)
toxic standards or prohibitions (even if the permit is

not modified to incorporate the toxic limit):

o Duty to proparly operate and maintain the toeacment €acilicy:
q4=21
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Duty to reaprly prior to expiration of the permie;
Duty to mitigate any nencempliance with the Epermit;
Statement that the permit deoes not convey property rights:

Staterment that the permit may be modified, revoked and
reissued or terminated for cause;

Cuty to allcw the State agency or its representatives to
enter znd inspect the permittes's Premizes, monitor or
sample eifluent, &nd examine and copy records;

Caveat that a discharger may not claim the nead ta halt or
reduce activity in order to maintain compliance with the
permit as a defense in an enforcement actiong

Additicnal conditicns which the Secretary of the Army
considers necessary to protect navigation and anchorage:

Conditicns reguiring veszzels transporting, handling, or
storing pellutants to comply with any applicable Coast
Guard regulations: and e

Conditions specifying that the permittee is subject to the
civil and criminal enforcement remedies of the CWA for
any permit viclation. ({The State should speclfy the appli=-
cable provisicns of the CWA. It is recommended that )
States also cite to equivalent State statutory provisicns. )

(A Additicnal Conditicona for POTWs (40 CFR 122.42{w))

The S5tate's regulations must contain suthority to include.

following conditions in FOTW NPDES permits:

Duty to identify any significant indirect sources which
may be subject to categerical pretreatment standarda;

The permit must incorporate the regquirements of & local
pretreatment program (40 CFR 403), once it has been
approved, lincluding reporting reguirements (40 CFR
122.44(4) )

Any EPA-imposed conditicns or restrictions on graﬁt money

(CWA sections 201 and 204) which are reasonably necessarcy
to achieve effluent limitations (40 CFR 122.44[(mn)): and

Regquirements under section 405 of the CWA and any other

State or lecal regulations on the use or disposal of
sewage sludge.
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(2} Upset and Byvrcass

State regulatione must require a grohibition on bypass to
be ircluded 28 a condition in all State permics. Bypass must
be prchibited, even when in Eﬂépli&n:n with permit limies
(rxcept for essentiml maintenance). States may excuse bypasces
that exceed permit iimiL: only if the bvpass was necossary to
prevent severe property damage or lose of life and there were
no feasible alternatives to the bypass. If States excusa those
bypaszes, they must require reporting equivalent to that required

in the federal rules. (Zee 40 CFR 122.41(m}.)

An upset is a temporary condition beyond the control of
.th# permitiss that cauvses the permit limits to be viclated.
Et;tl regulations may provide upset conditions in permits that
allow permittees to claim upeet as an affirmative defense to
énfarcement actions against a vioclation of technnlngy—b&sqd
effluent limits:. If the State allows upsets, the State rules
‘also muse upt¢£fy the pre-conditicons to establishing the defenaes
and require these to be incorporated into permits (e.g.,
notice, demenstration of cause, mitigation). These must be at
least ai stringent as the federal requirements. {EEE 40 CFR

122.41(n).)

(C). Other Conditions

State regulations must provide suthority to include best
management practices (EMPa) in NFDES permits. BMPs may be
used to control toxic pollutant discharges {rom ancillary
industrial aceivities. States also must have avthoriey £o
impose thess# conditions where numerical limitetions afe infeasible
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orf when necfssary to CaArry cut the requirement of the CWA.

{See 40 CPR 122.44(k).)

State regulaticns oust also provide sauthority to include
cnnditinnﬂ.in Fermits for privately cwned treatment works
affecting a user of the system. The user must be included as
2 limited co-permittee. As discussed zbove (Part B(1l}(B)),
the State also must have authority to require the users &of the
Frivately cwned treatment works to obtaim individual NPDES

permits (see 40 CFR 122.44(m)).

{iv) Repcorting and Monitoring Reosuilrements (40 CPR
o9l 1 = r oL 'dal

State regulaticns must contain provisions for reporting
and monitoring. The minimum requirements to be included in

State rules are described below.

(A) Menitering Conditions

Stata regulaticns must require that all permits contain
requirements for the permittee to moniter ies dizscharge. The
State must have authority to reguire monitoring that is
representative of the discharge.

© Requirements concerning the proper use, maintenance and
application of monitoring equipment (see 122.48(a});:

© Fequired monitoring activities [type, intervals, frequancy,
and test procecures to vield representative results of
the discharger's activity. Monitoring frequency may be

no less than annually (see, 40 CFR 122.41)):

& Reguirements to monitors:

- The mass (or cther specified measurement) for each pol-
lutent limited in the permit;

= The vclume of effluent discharged from each outfall:
and '
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- Any Other apgronriate messursnent (40 CER 122.44041):

o Duty o provide relevant information the Stace agen

" : _ =y
gqulres, wWithin a reasonable time:

o Duty to allew the State sgency to enter and inspect the
permittee’s premises, including monltoring or sacpling
effluent, and examine and copy reccords: and

o Duty to retain monitoring data for at least chrasa years.

States must aleo have suthority in regulations to impose
mcnitoring on internal waste streams, and where necessary to’
determine €ligibility for crediecs bBased upon lnctake waecgy

pollutants. (See 40 CFR 122.44(1){1}(LiL).)

(2] Eeportine Reagulrements

As discussed above, State regulations muse require that
all reports submitted pursuant to the NFDES permit ba signed
and certified by a person described in Part B(l)(B)(ii) of this
chapter or by a duly asuthorized representative of that person.
A persen of positlon may only be suthoriced Lf hefic has
responsibility for the overall cperation of the treatment
facility, or overall responsibilicy for envircnmental matters

of the company, partnership, or BgEnCY .

State regulations must also regquire that the following
reporting conditions be included in NPDES permits:
¢ Duty to report meonitoring data as specified by the permit,
but in no case less freguently than conce a year:

© Menitering data must be reported on a Dischacge Monicoring
Report (OMR) (EFA's national reporting form):

o Duty to report progqress with comoliance schedules withim
i4 days afrer each scheduled milsgptone:



o Duty =2 repOrt any anticipated noncomplliance with permiz
limits;

= Duty to give the- State Rgency advance nctice of any planned
changes which may result in noncompliance:

o Cuty to report any noncompliance which may endanger public
mealth or the envircoment within 24 hours and co Sollow
up such repoerts with written notice within 3 days. Such
nencempliance includes unanticipated bypasses,™ upsets,

or wiglations.of specified maximum daily discharce limi-

tations.

State regulaticns must alse reguire permits igsued Lo
existing manufacturing, ccmmerical, mining. and ;Elvicultura;
facilities to inciude a duty tn_natify the State agency of new
or in;reagua boxic pollutant discharges not c:prcaliy regﬁlated

by the permit. The State may establish threshold notification

levels that differ from EPA's levels as lﬂﬂﬁ as the levels are

L]

at least as stringent as those set cut in the federal regulaticns

at 40 CFR 122.42(a)}.

In addition, States must require POTWs to notify the State
agen:y:bf the iqtradu¢tiun of pollutants from any indirect
sources which would be reguired to cobtain an HPDES permit if
they discharged directly. FOTWs also must ha r-quirgd to notdfy
the State of any new or increased discharge of pollutants to

the POTW, including changes in volume or character of pollutants.

{e) Other Permit Program Reguirements

(i) Duration (40 CFE 122,451

Eta;u regqulations must specify the duration of HFDES
permits. States may not allow permits to be written for
péricds longer than five years. States must have authority

to issue permits for shorter pericds where appropriate.

*! A permittee may not intentionally bypass its treatment

Eﬁgt“m unless the bypass was unavoidable to Er-u:nt loss
of life, perscnal Lngury or severe property damage.
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States may not issue permits that extsad past a statutary
deadline unless those permits contain conditions implamenting

the applicable deadline.

{ii) Centinuvation (40 CFR 122.6) (Opticnall

Under the Icderal regqulaticons (and Administrative Procedure
Act ), ;hq permit may be continued in effect beyond its exoiration
daLE.if the permittee has filed a timely and complete application
for renewal prlnr to expiratien of the permit. StAaten ACE Aot
required to provide for continuation. However, if States
elect to continue permits beyond thelr term, they muat speacify
tFra requirements for continuation in regﬁlatiﬂﬂs.. These rules
rmust be at lesst as stringent as federal requirements (#.g9..,

rmay not allow continuation except where the applicant has filed

a timely and complete renewal applicationl.

{iii} Anti-Backsliding (40 CFR 122.44(1))

State regulations must prohibit the reissuance of a peomic
with less stringent limitations, standards, or conditions than
those in the préevicus permit except where cause exiscs €o modify
the permit (see Part Eﬁl}Eh} af this ;huptlr], Thias provision .
appli;I Lo permi:; Lased upon BFJ as well as guidelines or
watear quality standards..

(£) Variences From CWA Requirements (40 CFR 122.21, 124.62,
Part 125} (Optional)

Tha CWA and HPDES regulations authorices several variances
to the HPODES requirements. HPDES States are not regquired oo

allow dischargers to be granted any ar all of these variafces.

Boawawer, 1f & State chooses o auvthorige variamces, 1€ muse
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have regulatory requirements and procedures eguivalent to those
required under federal law. States which do not adepr any er
some cf these variance provisions should make an affirmative

gtatement to that effect in the program description.

States may not grant all of the variances listed below.
Certain variances may only be cranted by EFA: States ocpting to
Bllow these variances may only deny or recommend approval to
EFPA. (The Jdigcussicon below idepncifies which p;rfy may
grant each variance.) If a State plans to allew its dischargers
to obtaln these varlances, it must cstablish procedures feor
reviewing the rth¢5£l.hnd incuipﬂrnting-the approved variances

intds State Dermits.

(i) Hon=FPOTW Variances

(A) Delay in POTW Ceristructien (§301(1)(2))

This wvarisnce is avallable to a discharger that intends
to connect to a POTW uvupon completion of the treatment works'
construction. The request must have been filed by 6/26/78, or
180 days after the.PﬂTﬂ files fq} a similar e:t.n.inn due to
"unavoidable construction Jdelays, whichever is later, but in
any =;ent ne later than 12/25/78. The State may grant such
variances, which extend the compliance deadlineas for BCT

-and BAT.

(68) Innovative Technology (§30L1(k))

The State may extend the statutory BCT and BAT compliance
deadlines where the discharger intends to use “innovative

treatment technology.” The propesed technology must have the
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Ententlﬂl “or industry-wide applicazien and graduce eicher a
gigni{icﬂﬂtlf greater effluent reduetion thap would . be achieved
by BAT or achleve the sgame level of pollution reduction as

BAT but at a significantly lower cost. A §301{k) request must

be made before the end of the public comment pericd for che
facility's NPDES parmit and must demonstrate how the requirements
of 30 CIR Part 125, Subpare €, and 40 CFR 124.13 have bhesn

met. State regulaticons may not allow compliance extentions

beyend Jaly 1, . 1987.

{C) Thermal Discharce Variances {(§3l6{a))

A request for a thermal variance must be filed with the
"permit applicacion unless thermal effluesnt limitation guidelines
have been established or the limitatione are based on water
quality standards. Wnere these latter circumstances ace
present, tha reguest may be Eiled &t any time befnru'tﬂ- close

of the public comment period for the facility's NPDES permit.

(D) Fundamentally Different Factors (FOF) (40 CFR Part
12>, Subpart O} .

This variance allows a discharger which is fundamentally
,different from those facilities considered by EPA during the
development of an otherwise applicabla nﬁtiﬂnql.effiugn; limica=
tion guideline to request different affluent limitations. .An
FOF request must be made by the close aof the Fublié OO e
period for the facility's NFDES permit. The applicanc may be
;ny interested party and, as part of the reguest, must democnstrates
how the regquiremencs of 40 CFR Pare 125, Subpart D, and 40D

CFR 124.13 have besn met. An FOF decermination may result in
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either mora ¢ lesf siringent affluent limiss cthan =wosa cthes-

wise imposed under a cuideline.

FOF requests for lesg stringent liziimti;ni Ay gﬁly b
epproved where cormpliance with effluent limitations guidelines
would result Ln a removal cost wholly dispreporticnate to the
removal cost considered during the guldeline's d;vulupmgnt ar
where Imposition of the guidelines would result in a fundamentally
more adverse non-water quality environmental impact than
those impacts cocnsidered during development of the guideline.

In no case may the alternative limitations requested be less
stringent than is justified by the demcnstrated fundamsntal
rdif!Eruncur In addition, the alternative limitations must

comply with sections 208(e) and 301(b}{1}{(C) of the Act, including
water guality standards or other more stringent Elhtt.ragulatiunﬂ
Tre factors which may ﬁunl;ff a facilicy as fundamentally
different are set cut in 40 CFR Part 125, Subpart D and must

be specified in State regulations. Only EPA may grant FDOF

variances.

(E} Variances for Nonconventicnal Pollutants (CWA §301(c)
and [gh}

The §30l(c) variance is available f%cr dischargers who can
show that the :ﬂquuate& modification (vo BAT guidelines for
nonconventional pollutants) reprt:eﬁt; the maximum use of
ttchﬂﬂlﬂqf within the economic capability of the owner and

will result in reascnable further prograss coward eliminating

the discharge of pollutants.
Under section 30L(g)., a Sischiarger may regquest a varianze
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fé:m BAT cuidelines for nonconventional pollutants where it

has complied with BPT limitations, and can demonstrate that
tke reguested modificetion will not ereate sn sdditicnal burden
for other dischargers or interfere with aquatie life or husan

health in the vicinity of the discharge.

applicants for 301{c) and 301{g) wariances must hawve
submitted an initial reguest to both the State Agency and EPA
no later than 29/25/78 where the guideline in guestion was
promulsated before 12/27/77; or within 270 days of a guideline's
pramulgation after 12/27/77. A final request, demonstrating
how the reggi[gmnn;i of 40 CFR Part izﬂ. Eubparcts E and F,
and 40 CFR 124.13 have heen met, must be submitted no later

than the close of the public comment period for the facility's

HWFPDES permit. Only EPA may grant these variances.

(F] Adjustments to Water=QOuality Standards (§302(b)}

When EFA develops permit limitaticns based uvpon water-—
guality criteria which are more E:ringsnt than the applitahlg
technology-based limitations pursaasnt to section 302 of the
CWA, a permittee may reguest an adjustment if he can sthew that
there is no reascnable relationship between the econcmic and
social costs and the benefits to be obtained form the more
strinéeqt gffluvent limitation. This adjustment is not really a
variance, bot ig actually part of EPA's standard-setting procesas
State regulations should reguire requests for adjustments of
water-guality related effluent limitations to be supported by

adesuvate justification, and filed no laver than the close of
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public comment pericd for the faciliey's XWFPDES CREMLL .

{ii) POTW Varisnces

{A) Delay in POTW Construection (§301(1))

States Ray grant FOTWs a compliance extension under section
J0L{1) =f the TWA. That secticn allows a FOTW te reguest an
extensicn of the =municipal cocmpliance desdline because of a
delay in funding for construction. Such a reguest must have
been filed by 6/26/78. Compliance with seccndary treatment or
water gquality-based effluent limitaticns may not be extended

beyond July L. 1l988.

(B) Marine Discharges (§301(h))

A POTW discharging to the territcrial seas TaAYy Tequest
modlfication to otherwise applicable secondary treatment
requirements in sccordance with 40 CFR Part 125, Subpart G.

Only EFR may grant these varlances.

(C) Adjustrents to Watar Quality Standards {iauz{ﬁjy

FUTWe may also request adjustments to water-gualicy bﬂu;d
affluent limitations established by EFA pursuant to §302.
The requirements and procedures are the same as for non-POTH
dischargers ‘525 Ibﬂ?l}-.

(g) Procedures for Permit Applicaticns, Permit Issuance
and Fublic. Farticipation

(i) Processing Permit Applicaticns (40 CFR 124.31)

In order to receive program appreval, the State must have
regulations that raguire public inveolvement in the permit issuarn

process. The State Agency Dust not CoOmmeEnce processing a
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permit application until the applicant has fully satisfiad rha
application requirements discussed in Pare B(l)(B) of this

chepter.

(ii) Drafe Permit Develorment (40 CFR 124.6)

The State Agency must prepare either a notice of intent
to deny the application, or a draft permit for every permit
epplicaticn it receives (a notice of intent to deny is a type
of draft permit}. Couses for permit denial are discussed
st Part B(l)(h) of this chapter. Draft permits must also be
prepared whenever the permit (s mcdified, revoked and reissued,

or terminated. A draft permic must include all of the following

dlements s

-

@ The boilerplate conditions set out in section B(1)(d)
above; 3

o Effluent limitations ealculated and established from the
requirements set cut in section 8{1)(d4)} above:.and

© All cther apprepriate provisions including compliance
schedules and monitoring and reporting requirements.

{i1ii) Fact Shest Development (40 CFR 124.8, 124.56)

Etate regulations must reqqifﬂ that a fact sheet be prepared
for permits issued to major dischargers, as well as certain
other discharges as specified in 40 CFR 124.8B(a). The purpose
.uf the fact zheet im to explain the basis for any p.?nit cdndi=
tion and thus allew meaningful public comments on the drafe
permit. Accordingly, the fact sheet muat sot out the following
significant factual, legal, methodological, and policy guesticns

considered in preparing the draft permit:
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o A brlef description of the type of facility or activity
being permitrad;

e The type and guantity of wastes or pollutants to be dig-
charged;

o A surmmary of the raticnale for the permit linitaticns
including an explanation of their btasis and why BPJ limits
cr limits on toxic pollutants, internal waste streams, or
indicator pollutants are applicable;

o Aessons supporting or contravening & variance reguest
including all calculations used: and

o A description of the procedures for rgiching Aa final decision

including opportunity for public participation and a
perscn to be contacted 1f more informaticn is desired.

{iv) Public ¥otice and Comment Fra:eduri! {40 CFR 124.10,

124.11, 124.12)

The rcﬁulntinhl must require that every fact sheet and
draft permit be publicly noticed. The qulic-nn£1:¢ must
identify the name and address of the processing cffice, the
name and addrese of the applicant., a brief deucfiptinnlcf the
bBusiness ccnducted at the facility; a description of the
general location of each outfall, and a description of the
procedures f[or submitting commentsa. The notice must alse
provide for no less than a 30-day public comment period dﬁrinﬁ
which any interested person may submit writtenm comments and
request a public hearing. Subsequent potices (e.g., a notice
anncuncing the scheduling of a public hearing, uhich must be
fissued ;t least 30 days prior to the hearing) must reference
all previous notices relating to the permit. Finally, where
the notice is for a public hearing, the notice must Jesignate

the date, time, and place of the hearing and specify its

nature and pufpnau-
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The S5tate’'s regulaticns must speciiy that public domments

£
[
et

1 be censldered before maklng &8 filnal decision: that signi-
"]

icant comments will be reszponded to in writing and made
available to the public; and that any provisions in the fimal
permit which d4iffer from the proposed permit will be noted and

explained lp the written response to comments.

(w) Distributicon of Hotice (40 CFR 124.10(c), (e))
States must specify how dnd to whom the public neotice

will be disseminated. Statae rules must assure that all notlces

will be malled to the applicant, the U.5. Corps of Engineers,
the U.B. Fish and Wildlife Service, the Hational HMarine
Fisheries Service anﬂ.any cther interested feﬂerai or State
a;uAELes with jurisdiction ocver wildlife} natural resources,
ccastal zone planning, or historic preservation. The notice
cshonld alss e sent to all persons an the State's generai_
mailing list, and any unit of local gnv;rnment having juris-
diction over the gecgraghic area where the discharge will
SCCUE . .In additicn, notices for major facilities or general
permits must be published in the dalily or weekly newspapers
within the area affected by the fa:ility or permic. The
:¢5u1u£i:ns may z2lzg reguire notice oy other means Eunstitutinq

legal potice under State law.

Finally, the regulations must require that copies of the
permit application and Araft permit [if any)] be mailed to the
applicant and interested perscns, including local, 5tate and
Federal agencies. SEE 40 @PR 124.1002) (1} (i-iv) for a complete

list af persans o be meiled these documents. Sther persons
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&
on the mailing list naed only be sent the public notics

unless they reguest additicnal infersaticon.

{h] Trapsferring, Modifving, Revoking and Reis=zuing,
and Termipating Permits - *

(1) Transfers (40 CFR 122.61)

state program regulaticns must restrict transfear of
HFDES permits and corfesponding responsibllities vpon change
in ownership to the following two methods:

2 The permit may be revoked and reissued, or modified eo
identify the new permittee gaing the modifiecation
procedures outlined below: or

© The permit may be autcmatically transfered if the existing
permittee notifies the Director at least thirty (30)

. days in advance of the proposed transfer date, and
produces a written agreement between the existing and
new permittees containing a specifie date for transfer
of permit responsibilities, coverage, and liabiliey:
and the State Agency agrees.”

{ii) Modification (40 CFR 122.62, 124.5)
The 5S5tate ‘EEULitigﬂi mu:y-;nntain procedures and standacds
regqarding permit modification. Unless the change is a minor
modification under 40 CFR 122.63 (see below), the Stace
agency must prepare a draft permit for public corment. Ses,
40 CFR 122.62. The State need not prepare a draft permit
where the State denies the regueat for modification or revecat-

ion and reissuance, but need only provide notice to the

person regquesting the change.

*/ The zutcmatic transfer is e¢ffective only if the Director

ces not notify the existing and proposed permittees
of his intent to modify or revoke and relissue the permit
(see 40 CFR 122.61). i 3%



FPA's regulsticns limit the cauvses for permit modification.
The State may adopt any or all of thesze causes as it sees fit.
However, WFDES States may not create additional ecauses or
justifications for modification, nor may they establish a.
general prevision authorizing modification "for cause." . State
rules must specify the applicable cauvses for pérmit modlFication.
EPA's causes for HPDES permit modificaticns (or; where the
permittee agrees, for revocation apd reigsuance) are limited:

to the following:s

o Material and substaptial alterations to the facility:

o Mew information net available at the time of permit issuance
that would justlfy different conditions;

o New regulaticns or judicial decisicns rewvising a. requlation
on which the permit was based.®

o To lncorporate an approved variance reguesti

o To incorporate a section 307({a) toxic effluent standard or
- pronibitiony

o When reguired by a recopener condition in the permit;

o When an eligible permittee reguests effluent limitations
an a “"net basia", ar where the dlischarger leoses itas

eligibility for net limitations;.

o hs necessary to require development of or incorporace
conditions of an approved local pretreatment program;

o Where the permittes demonstrates that the operation and
maintenance cost of cﬂmplying with EPJ effluent limitations
is tctally disproporticonate from the cperation and maintenances
costs cconaldered in the develcocpment of a subseguently
promilgated effluent limitations guideline;

o To correct technical mistakes or mistaken interpretations
of law made in determining permit conditions:

:f Hote that the permittes mast request such modification
within 90 days of publication of EPA's revisicns in
the Federal Recister or of the judicial decision.
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o When the 2ischarger hag installed treaatment technology
pursuant to a BPJ permit limitatlon, &nd has properly
cperated and maintained the facility, but has nevertheless
been unable to achieve those limits, the permit mav be
modified to reflect the levels of pollutant centreo actually
achieved, but in pno case may the modified limits be less
stringent than required by a subsecquently prosulgated
effluent guideline:

o Upcn failure of the permitting State to nctify another
State whose waters may be affected by a discharge from
the permittling State pursvant to asectica 402(b);

o When the level of discharge of a Eﬂilutant. not limited by
the permit, exceeds the level which can be achisved by
the appropriate technolegy-based treatment requirenents.

o To establish a "notification level®™ as provided in section
B(l){d), above.

o A conpliance schedule may be modiflied when the Director
believe good cause exists, however, in no case may an
HFDES compliance schedule be mcdified to extend beyond an
applicable CWA statutory deadline.

{1ii) Causea for Minor Modification (40 CFR 122.63) (Optional)

In limited circumstances, Etntn; may modify a pirnit'
without public pﬂt!:ﬂ and comment, with the per:ittli'; consent.
However, these modifications are limited to minor changes in
the permit :ﬂﬂditiﬂﬂlf such as correcting typographlical errorcs
or increasing monltoring frequency (althocugh not decreasing).
States may not adopt any causes for minor modification other
than those listed in 40 CFR 122.63. However, States are not

required to allow minor modifications.

{iv) Causes for Modification/Revccation and Reissuance

Revocation and .reissuance ia similar to permit modificaticn,
but involves recpening the entire permit rather than just the

provision intended to be modified. A permic mﬁy be relssued
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e EA . " -
wiszh a new S-vear permit term, unlike a modificarion which vy
not change the permit durztion. Revocaticn and relzsuance

follows the same process that is used for medification.

The State's regulations may allow permit modification,
or revecation apd reissuanca, where cause for termipation
exists (as ocutlined below). bBut the State agency determines
that modification or revocation and reissuvance is more Appro=
priate. In addition, a permit may be mcdified or revcked and
rciagucd where tha State Agunﬁr.rgcnivgl notice of a proposed
transfer of permit responsibility as discussed under “"Permit

Transfers" abtove.

{v) Causes for Terminatien/Renewal Denial (40 CFR 122.64,
124.5) S

State regulations may specify any number of causes for
terminating permits or denyimg renewal. However, the regulations
must allow the State Director to terminate & permit or deny a

renewal application for at least the following causes:

o Failura to comply with any of the permit conditions:

© Fallure to disclose a2ll relevant information on a permit
application or other misrepresention of any relevant facts
at apy tima: :

o The facility or actlivity presents a danger to human health
of the environment; or

© A change occurs in the discharger's circumstances requiring
& temporary or permanent reduction or elimination of the
pollutants controlled by the permit.

I1f the Director tentatively decides to terminate a permirt,

the reculations must regquire issuance of a notice of intent
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to terminate using the same procadures as those used for
propesing draft permits (a devermination to terminate a cermic
or deny renewal constitutes a type of draft permicy z2ee, Part
B8(l)(g) of this chapter).

(L) Enforcement and Penalties Tor Fermit Noncompliance
(40 CFR 123.27]

Enforcement remedies must be specified in the State's
statutes. Where authcrized by State law, States ma* find ie
helpful to outline these proevisicns in the regulations. (As
noted in Part B(l)(4)(i) of this chapter, these ecnfaorcesent
remecies should also be referenced in each permit.) The

reguired enforcement adthority is discussed in Chapter III.

The State program regulaticons must contain procedures for

public participation in enforcement acticns through either of

the following methods:

{1} Allowing interested citizens the risht to intervene in any
civil or administrative actions as a matter of right: or

{2}{a) Het opposing interested citizen intervention whers
permissive intervention is provided under a Statas
statute or regulation;

(b) Investigating and responding, in writing, to all
citizen reports of violations; and

i) Providing a 30 day public notice and comment peried
o0 any proposad enforcement settlemantsa.

Option 2 is only available in States that allow permissive

intervention.

(3) Inccreporation of ESPA Test Frocedurs Guidelines
140 CFR ldz2.21, 122.44, 403.12

Whenever & pearmit regquires a pollutant to be sampled and
analyzed, the State regulaticns must require the permittee to

use the LFA testing procedures set out in 40 CFR Pare 136. fe
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i® recognized that these guidelines will mot address avery
uituatiﬂn-- Therefore, approval of alternative testing procedures
may be sought from the EPA Regional Administrator, through the
State agency. The reguest will be forwarded to EPA'"s Enviropn=
mental Monitoring and Suppeort thﬂratﬂry_in Cincinnatl, Chie

for evaluation and a recommendation on the reguest.

(2} Pretreatment Reguirements

State KPDES programs must include a pretreatment program
to regulate indirect dischargers. In additionm, all existing
MPDES programs oust be modified to incluode authority over such
dischargers. :

EPA rules reguire State NPDES programs to have regqulations
in effect at the time of program approval. This rule generally
applies to State pretreatment programs as well (see, dq CFR
403.10 (g)(1}(L)). Heowever, EPA has created a limited exception
to this requirement for States requesting program madificntiﬁni
to add the pretreastment program {see, 40 CFR 403.10(g}(iii}].
There are two prerequisites o exercising this option. First,
the State must have very specific statutory authority that
meets EPA'sS statutory and regulatery criteria Ithc_snntutnrr
criteria are discussed in Chapter EII* Part B(2): the regulatory
criteria are set out balow). Thus, the statute must be more
detalled than would nermally hn.rtquirnd for State program
statutory authority (containing similar detail to that which
regulaticns would be regquired to contain), and it must be
self-implementing, that is, capable of being enforced directly
without the need of administrative regulaticns.
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Sgeond, Lthe p:agraﬁ descripeion muskt contain a decailed
description of the procedures the State intends to use to
administer the program (saese, 45 CFR 403.10(€)). The Actorney
General éuat alse assure EPA that the S5tate agency has a wvalid
legal basis to enforce each of these procedures despite the
absence of implementing regulaticns snd without the need for
&ny addicional steps, such ﬁ- issuing an order containing the
applicable limits. Db?iﬁtllf..ﬁtttnl are not likely to hnvl.i
detailed statute which satisfies this "self-implemanting”
requirement. Therefore, most Etates are expected to promulgate
regulations. The regulations required for pretreatment programs

‘follow.

{a) Defipitions (40 CFR 403.13)

Many of the terms used in the pretreatment regulaticns
will be unfamiliar to the regulated community and the public.
In order to eliminate any ambiguity, the State regulations
ghould define terms Ehaﬁ may be unclear. These definicions
must be consistent with the definiticns in 40 CFR 403.3.

While the State need not adopt all ﬁt-thu dafinitions in .

that section, EPA requires the following terms be defined:
rass-through., interference, industrial user, new source, pra=
treatment, pretreatment standards, and pretreatment requirements.
However, the State's use of the other tnf:: rnust be consistent
with federal rules. Etates are strongly encouraged to adopt

2ll af ~hea definleicons in 40 CPFR 403.3.
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(&) Prohibited Digcharges, local Limies, sad EPA
Latrocrice]l Fretreatment Standards

The State must adopt regulaticons Which-maku pr;trﬁﬁtnent
srandards dlIECtlF applicable o indirect dischargers and
Lﬁ’¢*¢eabl= b? the State, &ven where the POTH administers an
approved local program. These include national Entegﬂri:ul
pPretreatment Stlnﬂqrdl, prehibited dlucﬁargu etandards and
local limits (see below). State regulations that apply
pretreatment limitaticons for indirect dischargers through the
FPOTW's WFDES permit are unacceptable unless the State Etatute

specifically requires indirect dischargers to comply with such

limitations, thus providing dischargers with notice of whare to
find applicable limits. The State must have authority to
enforce pretreatment standarde and requirements without any
intermediary action (e.g.., State regulations whieh require

the issuance of nh order, and only allow enforcement for violg=
tions of the order rather than the pratreatment rtqulrumqntl
itself, are not consistent with EPA's requirements}. States
can, of course, elect to lmplement tHe pretreatment Program

through permits to all indirect dischargers.

(i) Prehibited Discharges (40 CFR 403.5)

State pretreatment regulations must include a genaral
pechibition zgainst discharges of pollutants which may pass
* through & POTW with lees than adequate treatment, or which mAY
interfere with the operation of the POTW. In additicn, the
State rules must contain specific discharge prchikitions,

conslistent with 40 CFR 401.5(b), against pollutants with
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’ &
the fallewlng characteristics:

g Imflammable substances:
o Ceorrosive substances;

o Viscous ar dengé substances wvhich coygld block or interfere
with the functions of the POTW:

© Heat (exceeding 40" C or 104" F) sufficieat to inhibit
the biclegical treatment of a FOTW: and

o &Slug locads.

(ii) Leeal Limits (40 CFR 403.5(c))

A FOTW must be prepared toc develop local limitations to
control the introduction of pollutants to its tréatmnnt system.
States must require POTWs developing local programs to establish,
.a!ter notice and cpportunity fer publiec comment, specific
numeric limits to implement the general and specific prohibited
discharges (see above). Other POTWa must be requirqﬂ.Fn
develop un& enforce lecal limits when they have experienced
problems with pollutant pass-through or interference, and
such problems are likely to recur. Local limitstions ﬁu-t be

enforcesble by the State and EPA as well as the POTH.

(iii) NHaticnal Pretreatment Standards (40 CFR Chapter I,
Subchapter N _'

States must adopt regulations that include the categorical
pretreatment standards (promulcated inm 40 CFR Chapter I,
Subchapter ¥). These State rules muse be made directly applicable

te ipdirect dischargers.

{iv) Pretreatment Standards Irpleéementation (40 CFR 403.6)

State regulations must contain provisions for implementing
pretreatment standards. For example, the procedurs for deter-
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mining effluent limitaticns for facilities that combine WA B g=
strezms prior Lo treatment must be set cut. A formula equivalenme
to EFA'2 combined wastestream formulas is acceptable as would

be a flow-weighted average approach, se lopng as it iz st leass

as stringent as the formula. The State must alse prnhihi£ Lhe

use of dilution as a full or partial substitute for tieatngnt_

State rules must allow indirect dilcha;gcrn Lo request
category Jdeterminations where the application of a catqanic;l
standard to the facility is uncertain or qunitl$n¢d+ These
.prac:durél must include an cpportunity to appeal any Statm
categorical determination to the EFA Regional Adminiatrator.

i ! EtaLﬁ;l categorical determination may not be appealable
under State law unless the Regicnal Administrator retains the
right to make a final determination after all State court

decisions are complated.

{c) Industrial Usecs Reporting Requirements (40 CFR 403.12)

(1) Infarmgtiun'requir-d

State rules must require reports from industrial users.
At ‘a minimum, the following reports must be required:
© Baseline monitoring reports are regquired within 180 days

of premulgation of an applicable categerical standard.
This report should contain the following items:

= Hame and address of the discharger {cwners and cparators):

= List of all énv;rnnmentnlly related permits held by
the discharger:

= R brief Jdescription of the facility's ocperations,

including the average rate of production and a flow
system diagram; :
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= Measurermants of the average and maximum daily process
flow (gallona per day). Flow measurements for other
Waste streams are regquired where application of a
combined wastestream formula may bte appropriater

= Description of the nature and concentraticn (or
mass) of each pollutant in a regulated process. Tha
State must reguire composite sampling (unless infeasible,
in which case grab samples are allowed): and

= A compliance achedule based upon the shortest time
necessary to bring the facility into compliance with
pretreatment requirements. The schedule may not
extend Leyond the compliance date in an applicable
categorical standard.

¢ Complliance schedule reports must be submitted for each
milestone In the compliance schedule;

o Report of compliance with categorical standardse. The
State must require submission of thase compliance reports
at least every six months (June and Decembarl. These
reports must contain information esimilar to the baseline
monitoring report, noted above; and

@ Slug loading report. Incdustrial users must be reguired
to immediately notify the FOTW of any slug loading
which could interfere with the treatment worka' functions.

States and POTWs may require reports in addition te those
fescribed above. They may also increase the frequency of

reports or reguire additiconal information.

(i1} Monitering

State regulations must regquire all monitoring and analysis
to be conducted in accordance with EPA's standard test methods
in 40 CFR Part 136. In the absence of approved test methcds,’
industrial users may use cther sampling and apalytical technigues
if approved by the Regional Administrator (see, B(1)(3), above).’
States may specify monitoring reguirements on a case-hy—case
basls. States must reguire adequate monltoring of all indicece

dischargers.



[1ii) Sianatories

States must have regulations that establish signatory
requirements for all reports. FReports from POTWs must be
signed by.the principal executive officer, ranking elacted
cfflicial, or other duly authorized employes responsible for

overall POTW operations.

States must require that reports from indirect dischargers
be signed by a principal executive officer (no laas than
vice-president in authority) or, for partnerships or sole
proprietorships, by a general partner or prnprlutar.. In
either case, the State may allow the responsible signatory to
authoriza a representative, responsible for nvarull operation
of the ‘facility originating the indirect discharge, to lign

the reports.

(iv) Confidentiality (40 CFR 403.14)

States must reguire that pretreatment’ information be
accessible to the publie, although the State may allow for
confidentiality of scme business information. However, States
must ensure that all effluent data are available to the public
without restriction; such data may not Ea claimed confidential.
Effluent data includes monltoring data, as well as such addi-
tional information as is necessary for the publie to detarmine
whether an indirlc£ discharger is in compliance with applicable
pretreatment standards. This includes production data used to
caleculate pretreatment reguirements from spplicable production-
based categorical standards. Other information must be available
to the extent regquired By the federal confidentiality provisicns
at 40 CFR 2.302.
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[v) Beccrdkeeping

i

Scate® pretredtment regulatlione must alza Frequire induscrial
ugers and PCTWs to retaln information for at least three years.
Such information shall include all szmpling and analytical

data vaed in compiling the repcrts discussed abowve.

(d) POTW Pretreatment Programs (40 CFR 403.8)

A Seate qu:t have regulaticns regarding the development
af local POTW prefrantnunt programs. These tnguiatian: mUsE
indicate when local programs will be required, and delineate
the procedures and criteria for development and approval of

.Buch prografs.

Unless the State elects to cperate a State-run pretreatment
program, it should require all PﬂTﬂu.with flow greater than 5
million gallons per day, as well as those which r::-iu; pellutants
that may pass through or lnt:r!arn Wwith the tresatment works,
to develop local programs. The State agency may also require
cther POTWs to devglﬂp local programs Lf the circumstances
merit ft. All currently identifliaed POTWs must be regquired to
develcp pragrams by July 1, 1983; these programs should be
aither approved or on a compliance schedule for local p;ﬂqran
development at this time. However, those FOTWs nﬁt Yot
identified should not ba given more than two years for local
program development. The State must regulate directly all
industrial users that discharge to FOTWs not regquired o
devalap pretrfatment programs.
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{1) Cont nts £ a Local Frogram Scbmizsicon (40 CFR-403.8,

| #% 4 i f
o039y

The State regulations must zet cut the reguirements For
local pretreatment programs, including the contents of a program
approval request and the substantlive criteria that must be met
and agalnst which the program will be evaluated. State rules
that do not specify the criteria or merely indicste that a

FOTW have "adegquate™ authority &nd procedures are not sufficient.

First, the rFOTW rmust be required to have procedures and
legal authority to administer a program. Legal autheority cust
at a minimum enable the POTW to do the following:

o Reguire industrial users to comply with pretreatment
requirements. Such authority must also enable the POTW to
deny or condition the Introduction of new, changed, or
increased pollutant volumes and concentratiocns to lteelf:

o Control the introduction of pollutants to tha POTW by
contract,; permit; or other mechanismy i

o Regulre industrial users +o develop compliance achedules
C b meek pretreatment reguirements:

o Reguire the submission of notices and self monitoring
reporks ©0 at least the same extent as required under
. fedaral lawg

o Enter; imspect,; and sample the effluent of an industrial
user to ensure complliance independent of self-monitoring
dAatas

o Seek remedles against noncomplying industrial wvsera including
injunctive relief and civil or criminal penalties; and

L

o Comply with the same confidentiality of information regquire=-
ments as EPA and the State (see, Part B{l)l{b)(v), above).

Second, the POTW must also be required to develop detailed

edministrative procedures to carry out the followings



© Identify and locate industrial users subject te pretreat-
ment requirements, ircluding identifying the charactar
and volume of pollutants:

o Hotify Industrial users of applicable pretreatment Standarde;

o Receive and =nalyze eelf mcnitoring reports to determine
corpliance with applicable requirements:

o Rendomly {ﬂter, inspect, &nd moenitor induserial uzers to
determine compliznce independent of self-monitoring
Teports;

o Investigate evidence 2f noncompliance: and

o Publish (at least annually) a list of induserial usars
that have signi icar;ly viclated pretreatmant standards
in the municipality's largest daily 1uwﬂpap1:;

The FOTW muat be required to submit & statement from
‘the city solicitor or comparable city cfficial as part of a
FOTW's lecal pregram application. This statement must describe
the clty's legal authority to carry ocut each of the requirements .
identified above. The solicitor's statement also muae éxplain

the legal basis for the administrative procedures which tha

POTW intends to use to implement the program.

In addédicion, a EDmFl&LI rOTW appllication muse include
copies 2f all statutes, crdinances; .contracts, of other
legal autherities that form the basis for the POTW's program,
a descripticn of the POTW's organizatien, and a desecription

aof the funding and Eef:anngl available to the POTW.

(ii) Appreval Process (40 CPR 403.%, 403.11}

=tates must solicit public comment prior to approving
or denying a local program reguest. Afrar determining that

the FOTW has subsitted a complete zpplication, the State
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must issue a public notice and provide an opportunity for the
applicant, affected States, interested fedaral, State, or

local agencies, and other intérested perzons to corment and
request a8 public hearing. These procedures are the same as
those for WPDES permit issuance (see above Part B(l)(g) of this
chapter. The POTW's local prﬂgraﬁ application must be made

available to the public on reguest.

EPA may alsc comment during this time. States are prohibited
from spproving a local proegram if EPA cbjects in writing. The
State regulations must also provide for interested DErSONS to

receive notice of the final determination on program approval.

Finally, Etntl-rEﬁulntiﬂnl must include procedures for
modifying the POTW's NPDES permit to include conditions regarding

its approved local program.

(@) Femaval'creﬂit- (40 CFR 403.7)

State regulations may allow FOTWs to reguest avthority to
adiust the national pr:treatmuﬁt standards otherwise applicable
to their industrial users. These “removal credits” must be
based upen the POTW's demonstrated ability to consistently

remove pollutants introduced from industrial users.

States are not required to allow removal credifs nor are
FOTWs required to request the autharity to grant credics.
However, L1f a Etate chooses to allaﬁ credits; the Stats
regulations and criteria for acting upon the the removal credits
regquests must be at least as stringent as EPA"s ftquiram-nt:

(see 40 CFR 403.7).
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Generally, cnly POTWs with approved local pretreatmene
Frograms may D@ granied removal credit autherity. Induserial
LSECS may not fEQUEEt removal creditc authoricy for a POTW and
removal crediél cannct be granted if it would cause the POTH

to viclate its NPDES permit or any applicable sludge reguirements,

A POTW's request for removal credits muset include the

following itemsg

o A list of pollutants for which credicts are requested;

o Data Cemonstrating consistent removal;s

¢ The proposed revised discharge limics;:

o Certificaticn that the POTW has an approved local programg

o A description of the FOTW's sludge use and dispesal plan,
and a certification that the removal credit will not resulk
in a violation of the plan; and

o Certiffication that the credit will not cause a viclacion
of the NPDES permit.

Remgval credilt reguests must be acted upon in the same
manner as ln:al.prqtr-atm-nt program applications (see Part
Bl2)(d)lii) of tnlu_chaptlr]. They must be susjected ro public
notice and comment, and once a removal credit is apprnva?, the
POTW's NPDES permlt must be medified to incorsorate it as an
enforceable condition. 1In addition, rémoval :redit approvals
must be re-evaluated each time the NPDES permit is reissued.

(f) Fundamentally Different Factors Variances (FDFs)
(40 CFR 4 13}

EPA regulations provide for FDF variances from otherwise
applicable categorical pretreatment standards. State programs

may include procedures for allowing FOF variances, although
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these are not reguired. If a State chooses to allow FOF
varlances, the State procedures must be consistent with EPA
regquirements. Under EPA rules, a State may deny but may not
apprave an FDF wvarlance request. Only EPA may grant a variancs.
State procedures may authorize the State agency to recommend

appreval to EPA.

The requirements and criteria for FDF requests are identical
to those applicable te requests from direct dischargers. These
are fully discussed in Fart B(l)(f) of +hie chapter and are not

repeated here.

(g} Het/Grose Addustrments (40 CFR 403:16]

frtate rngu;atiunn may allow for adjustment of przireatﬁent
requirements based upon the presence of pollutants in the indirect
diﬁchargnr:l influent. However, under the federal pretreatment
.rfgulntinni. nnly.EPR is authorized to grant a nntfqrﬁii adjust=-
ment. States choosing to allew net credies must be authorized .
te impcse the adjusted pretreatment reguirements once EPA has

appréved the reguest.

(h] Upset (40 CFR 403451

Although non-compliance with pretra;tmqnt requirements
is generally a matter of strict liability, EPA regulations
allew an industrial user which can demonstrate that the viclaticn
was caused by an upset (i.e., circumstances hq}und the control
of the industrial user) to plead the upset as an affirmative
defense in an enforcement action. States may allew industrial
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users to establizh an affirmacive defense of upset. If the
State adopts upset provisicns they must be at least as stringent
as 40 CFR 503.16, and must include the same procedural pra=
requiait!a:tﬂ estabishing the defense (e.g., Enﬁ&ﬁ:tratiﬂn of

cause, 24 hour notice, mitigation).

{3) Federal Facilities (CWA §313)

The State program must have avthority to regulate discharges
from federal facilities within the State's jurisdiction. As
discussed in Chapter [II, Part B(3), frequently such authority
can be established if the definition of perscn sppearing in the
Srate regulations is lufficiently broad to encompass federal
Pacilitiss. Thus, a State definition that specifically references
the federal government is adequate. Similarly, if tht.dlfinitiﬂn
includes government entities, it meceta federal requirements if
the Attorne)Y General's statement clearly indicates that thia

term is not limited to State agencies.

It is unnecessary for the State to develop a separate program
for regulating federal facilities. OCne cautionary note is
necessary, however. Prior to 1977, State programs u;rq not
authorized to regulate federal facilities. Therefore, regula-
tions adopted prior to that time are likely not o contain
adequate authority and will most likely need ravisions to be

congistent Wwith EPA requirements.
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{4) General Permits (40 CFR 122. 28]}
Etates approved to administer the NFLCES program may seek
approval to issue general permits. While EPA does not reguire
States to seek this additional authorization, States cannot
izsue qenerél WPLES permits without an adeguate regqulatory

basis and EFA approval. States sesking general permits authority

must have regulatery provisicons eguivalent to those of EFA.

The remainder cf£ this sccticon summarizes the reqguirements -
for censral perﬁits sutharity. For more detail on the nature

arnd use of general permits, =ee the draft General Permitas

Pfégfam Guidance prepared by Fermits Division, EPA HO (a final

varsion of this guidance will be issued soon).

{a} Sources
General permits may be written only to regulate storm

water point sources of a group of point scurces which aili_

-

o Involve the sdme or substantially similar types of Gperniianqr
o.Discharge the same types of waste;

o Feguire the same e€ffluent limitations or operating :bnﬁitiﬁnl:
o FEeguire the same or similar monitoring; and

¢ In the opinion of the State agency, are mnri.upp:cprinttly
regulated By a general permit than individual permits.

(b) Scope

EFA's regulations limit the scope of general pe:mié. to
existing geographic or politiecal boundaries. It is assumed
that the reguirements of mest Stat&~i=:u=ﬁ guneral permits will
have State-wide applications. Hnwever.fﬁtate regulaticns must

specify the possible scope of general permits.
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{c) Coverags
‘State regulaticns must provide auvthoricy to da the fgll;ﬁlngl
© Reguire a discharger, ctherwise covered by a general permis,
tao apply for an individual peramit:;

o Provide an "opt ocut" mechanism for dischargers; otherwlss
eligible for genaral permit cover:ge, to regquest an individual
permit; and :

o Frovide an opportunity for dischargers, currently holding
individual permits, to request coverage under a proposed
genaral permit.

In addition, the State regulaticns should delinecate the

criteria to be utilized by the State in determining which -

dischargers will qualify for coverage under general permita.

() Proceduras

Regulaticns are required for a general permits prnﬁrun.
These regulations must ensure that interested perscns have
an opportunity to petition the State agency requesting that
dischargers; coVered under a general permit, ba reguirsd to

cbtain an individual permit.

State regulaticns may not actomatically terminate individual
permits when a general permit, regulating similar discharges,
is issued. "If a discharger has an existing permit, that .
permit must ﬁa révokad befocre the discharger may be Eﬂvifid
under the élnirhl permit. The revocation must allow the
same procedures that npély to the issuance or revocation of

individyal NPDES permits, including public noticea and comment.
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CHARPTER FIVE

THE PROGEMM DESCRIPTION AKWD
THE MEMCRANDUM OF ACREEMERNT

A, Packground on the Prcoram Descripticn and the Memersndum
of Aareement

{1} Program Description

Section 402(b) of the CWA rﬁquirn: 2 State requesting
HPDES asuthority to 'aubmét to the Adminlistrator a full and
complete Jescription of the program it proposes to establish
"and administer under State law . . ." A program description
must also be. submitted for many program modificationa, including
whenever the State seeks to add a new program component .
Section 304(i) of the CWA reguires the Administrater to
promulgate guidelines specifying the minimum reguirements for
a4 State program under section 402, including rtquiremcnt-.fnr
uniform naticonal farm#. monitering end reporting, funding,
ranpoWwer, &nd persornnel. EPA has promulgated thege guidelines

in 40 CFR Parts 123 and 403 for the KPCES and pretreatment

PEOGY AMmE .

The program description is the primary mechanism by
which the State explains how it intends to administer the
HPDES program. While the regulations largely define the
State's intended implementation, they cannot describe the
State processcs and pelicies,; such as how the State plans to

structure its eénforcement program. The minimum elements



which must Be included in the NPCES program descripticn are szet

out in 40 CFR 133.22. These components include:

* a narrative descripticn of the scope, structure and
processes of the Stata program:

* & description of the corganizaticn and structure of tha
State Agency or Agencies which will be administering the
pregram, including: i

- organization charti;

= a degeription of the Btate Agency and staff vho
Will carry cut the program. This description
should indicate the number, occcupation and
genaral duties of the employees though it
need not include a complete job description for
each exployee;

I

an itemized account of the anticipated program
costs for the first two years incliding the cost of
Program personnel and adminisztrative &nd technical
EUpport;

- a discussion of the amount and scurces of funding
that will be used to establish'and administer the
program for its first two years.

* A description of applicable State permitting, administra=-
tive, and Jjudicial review procedurea;

* Copies of the permit application and reporting forms
which the State intends to use, except that if the State
intends to use uniform national forms, it need only
indicate its intention, and is not reguired to submit
coplies; and

* A complete description of the Stzte's compliance tracking
and enforcement programs.

Pretreatment program submissions also mu;t contain &
program description (in requests for full program approval,
this would be part of the NPDES description). The pretreat-
ment regulaticons at 40 CFR 4&3.19(!}:2} set cut the procedures

tha% States seekling approval of pretreatment programs must
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have in place prior to program approval. Theae procedures musc

be described in the program descripticn.

These procedures include the following:

* Procedures for identifyine POTWe reguired to develop
prectreatment progrens and for identifying industrial
users of citles that do not have local programa;

* Procedures for technical and legal assistance to POTWs:

* Process for develcping compliance schedules for lecal
program development;

* Precedures for sampling and analyring FOTW influent,
effluent, and sludge;

" A eystem to investigate vioclaticns of pretreatment
conditions in the POTW permit;

* Review and approval processes for local program and
removal .credits requests; and

* Procedures for reviewing Fundamentally Different Pactors
wvariance regquests.

Each of these &re explained in more detall below. This
Chapter also describes other inforzation that must be included

in the program description.

{2) Memorandum of Aareement

Tht.fadnral regulations reguire that State program submissions
inelude a Memorandum of Agreesment (MOA) between the Director of
the State program and the Regional Administrator (zee, 40 CFR
122.21{a)(4) and 123.24). The MOA is not required by the CWA.
Hewever, due to the technical and legal complexity of a State
pfagrﬁni agrecments between the State and EPA concerning Procram
responeibilities are necessary. The HEDE# regulaticns, therefors,
regquire an MOA th;t conselidates all of the agreements rather

than having them scattered in a variety of formats and locations.
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The MOA s a-critical element of a Etﬂtl proegram during the
inicial approval end start up of the State program, as well as
cngeling program operaticn. It serves as a benchmark for program
responsiblilities and cversight. However, the MOA sets ocut
broad, long-term program commitments. Specific aareements

covering annual performance should be placed in other decuments.

These additicnal agreements must be consistent with the HOA.

The contents of MOA's arae prescribed in 40 CPR 123.24,

and include the following ltema:

Provisicns for the prompt transfer of pending permit
epplicaticens and cother information relevant to program
cperation, from EFA to the State agency;

* Provisions specifying the classes of permit applications,
draft permits, and proposed permits to be sent to the
Fegiconal Administrator for review, comment, and where
applicable, objection. The MOA should also specify
the extent to which EPA will waive its right to review
and cbiject to State-issuved permits undsr CWA sections
402(d-£f). ¥Note that 40 CFR 123.24(4) specifies certain
classes of permits for which review may not be waived,
and proceduraes to be followed for walver:

Provisicns specifying the frequency and content of reports
and other information which the State is required to
submit to EPA. These procedurses must implement the
requirements of 40 CFR 123.43, governing tran-minsian
of information to EPA;

Praviainnl addrt::lnq the State's compliance monitering
and enforcement program, including the coordination of
compliance activities by the State and EFA and procedures
to assure the coordination of enforcemant activities:

Provisions, where appropriate, for joint processing
of permits for facilities or activities vhich require
pernits from both EPA and the State under different
programs (see, 40 CFR 124.4): and

Procedures for modification of the MOA.



In additicon, the MCA should contain other provisions
cutlining the State and Federal resgonsibilities for
edministering the WFDES program. States and Fegions should

use the Hﬂd;l'ﬁﬂh set put in Velums 2.

B. Purpose and Cocntents

The program description and MOA, taken tocgether, should
explain program operation and clearly define the respective
roles of EPA 2nd the State, so that by examining these
two documents EPA or the public can fully understand how
the program will be runi. Some overlap between the content
af the two documents is expected since bath iﬂdrlll.ﬂrtll.
such as compliance meniteoring, enforcement, permit in:u;nc..
and trarsfer of informaticn. However, the twe dccuments
have different leng t;rn rcles. The program description ‘
provides a narrative explanaticn of program administra-
tion, which is needed to explain the State's prug;am at
program approval and whenever modificaticons sceur. The
MOA ia designed to be a lcng term cutline of these pro=
grammatic duties in the form of a binding contractual-
type agreement between EPA and the State. It establishes
the parnm-tera for cngoing proegram udmini:trntinn. In
additium; the MOA is a part of the program Euhnilliﬂh:l
MOA revisionas must follow pregram medificaticn procedures.
(Since the MOA sets ocut these commitments in fairly general

terms and since revisions are treated as program modifications

the MOA is not suited for establishing day-to-day pProgram



commitments Or goals. These specific annual commitments aras
negotiated in the annual section 108 work plans. A morw detailed
discussion of these annual State/EPA Agreements may be found in

Chapter 6.)

To the axtent FFIEiblI. we have attempted to delineate
which commitments end Jdescripticns must be included in ecach of
thegs documents. However,; there is ne clear line b&tugen the
two documents. If there are questions as to the proper lecation
for certain elements, EPA and the State should look to the
roles of each docusent to determine tﬁt péuftrrgd location, or

should include the description in both.

(L) NPCES Auvthority

(a) Pregram Description

The program dtqcriptinn explains the State's plans for
cperating the program. While the statutes and regulations
eatablish the program's ;truntur-. many details of the State's
plan cannot be answered sclely by reviewing legal authority.
The program destription should describe routine administrative
procedures and delineate the organization, operation, budget
and funding sources of the State Agency. A detalled, carefully
drafted program dck:riptinn is indispensable to EPA during the
Agency's evaluatien of a State submission. It alsc will reduce
the amount of time necessary for EPA to review the submissien
by answering gquestions and clarifing issues that arise elsewhere
in the l:bmiilian.. States seeking NPDES authority or modifying
an existing NPLDES program should prepare a program dilcfigtiun

that cutlines the State's intent as fully as possiblae.



The program descripticn of a State seeking full NPDES
program approval must also encompass the State's pretreatment
program,; felersl facilitles authority and, if the State so
desires, a general permit program. The pretreatment pProgram
may be described In a separate secticn, or as an integral part
of the NFDES program. UNormally, a program description will not
be reguired of NPDES State simply seeking to extend its NPDES

avtherity te include federal facilities.

i) Stete Orcanization and Resources

{a}) Crganization and Structure

One important section of the program ﬂcucr?ptinn* frequently
né: given enough attention; is the uréunizatinﬁ of the agency
or agenclies respnnlibl; for program adminlstration. The program
description sheould indicate the name of the agency or agencies
invalved, and the position each holde in the overall State
governmeéntal hierarchy. The submission should indicate the
individual or entity to which the State Director reports. In
addition, the submisaicon should identify and indicate the BCOpE
and function of any advisory body which exerts scme influence
or contributes to policy develcpment or decisicn-making regarding
WPDES matters, and any cother State offices that play a role
in the administration of the HFCOES Frggrim such as the Attorney

GCeneral's ocffice, and wildlife, natural resocurcea, and coastal

zone managemant ocffices.

The program description must clesarly delineate the juris-

diction of the agency or agencies involved in the program. If



the State intends to have more than one &QEnﬂylrtspﬁﬂgibl. far

the program, ach agency must have clearly defipned jucisdiceion
over a class of activities. Thus, a State may divide program
administration by having one agency responsible for administration
of tha EFDE# program for direct dischargers, and another responsidble
for the sdminlstraticn of the pretreatment program, or by

having cne agency with statewide jurisdiction over a special

class of dischargera (such as oil and gas producers), whils a
second agency administers the program for ;ll other din:hargur-;
The division of respeonsibilities between the agencles and theiz
procedures for coordinationm must be clearly set Fforth. In
additlon, it is highly recommended that one agency be designated
a lead agency to facilitate communications between the State

and EPA.

The program descripticn must contain an n:gani::tinﬁ'ﬁhn:t
for the agency or sgencies which will be implementing the
program(s) . The discussion of corganization and structure
should track the organizational chart, discussing the division
of functions and responsibilitiea in each cffice down to the

branch section level or its egquivalant.

The State must clearly describe which offices within thae
agency(s) will be responsible for administering different
agpects of the program. For example, if a State has a Permita
Saction and a Compliance Elciian. the State :hauid indicate
which would be responsible for pretreatment activities. The
State should alse describe the proceduces for coordination

betwaen the various groups. In the case of a State with
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multiple agencles involved, this dizcussion should clearly
explain the divigion of duties and detail the coordinatien and

any overlap of responsibilities between the agencies.

(b) Fesourcea and Funding

The CWA reguires that States have adeguate resources,
including suffisient funding, and qualified perscnnel, before
being approved to sdminister the HPDES program. The Staté must
be able to shew that it has the rescurces to cperate the program

aam ﬂgnﬂfihud-

The State agency must project its rescurce needs for the
first two years of program administration. These rescurce
needs should be set cut in the form of a warklead analysia.
This analysis must address each component of ;ht program (e.g.,
compliance monitoring, enforcement, permitting, and appii:ntinn
processing) and tranaslate the program functiona into work=-years
. or FTE's (full time employees). The State should use a reascnable
estimate of the time necessary to éerfarm sach function ;nd the
number of times it will be necessary to perform each function.
APor example, if the State estimates that permits for 40 industrial
majors will be issued in the next two years aﬁd that each will
réquire 30 work-days, then the State's estimated workload faor
this activity is 1200 work-days or 5.5 work-years. To the extent
possible; the State ghould base its estimates of ﬂa;hlnnd on
the actual program needs in the next twe years (e.g., number of
permits to be issued, etc.). Where these nutbers are less than
the historical norm the State should use estimates closer te thea

average workload. In some cases, EPA may request ths State to



explain the basis for its worklced estimates.

The State must also ﬂl::ribé staffing levels and relate
these staff to the worklcads i{dentified through the worklcad
analysis. There should be no double counting of available
perscnnel (i.e., one person should not be iduntifigd as devoting
a full workyear to two different program functiona). Perscnnel
splitting time between two or more functicns must be clit;ly
fdentifled. The State must also identify perscns who may be
working in other programs part-time. Additional assistance
éruﬂ cther ﬂffict: must aleo be identified. For example,
if technical expertise or legal support from other offices is
réﬁuirud, the State muat account for th-:! arrﬁngtmgnt: and

perscnnel allocations.

The State should clearly identify and staffing shortfalls
and explain how they can be handled without 1mpliring program
performance. In reviewing these workload estimates, EPA will
consider the overall State workload and the State's plan for
program implementatlien to determine the adequacy of the State
staff. State -t#ffing and resources must be hd#qunti.tﬂ implement
the State program; EFA will carefully review any staffing
shortfalls to determine whether the State can implement the

described program.

In additien to this workload analysis, the discussicn of
resources must contaln an itemized 1;5_51;11-..; af the IIpIEtEd costs
of program establishment and operation, including the cost of

sdrinistrative ard technical suppoart. Euhmiléinn; received in
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the past have freguently failed ;n provide syfficient detall of
expected costa. It Is critical that States seeking approval show
realiptic, detalled cost estimates for establishment and cperation
of the State program. This realistiec cost evaluation is a good
indication that the State has carefully planned its pragra; and

is aware of the complexities of program establishment and operation.

Once all of the program expenditures have bean identified,
the ﬁtatu rust demonstrate its ability to fund tha program. This
Tequires a listing of financial scurces, including federal grants
#such as the section 106, 205(g) and 205(4} funds.* The Etate
agency should also indicate any restrictions or 1imitl£inn| upon
the use of these Federal funds. It is suggested that this infor-
mation be presented in the form of a balance sheet or two year
budget. Any discrepancies between the total estimataed funds and
the total estimated costs of operating the program should be

reconciled by the State.

There are no unifcorm numbers as to what will constitute
adequate funding, givén the wide variation in the size and
complexity of State water pollution control ﬁrng:nml. Instead,
determinaticons of adequacy must be made on a case-by-case basis,
taking into account not only the size of the State program, but

also types and numbers of industries located in the State.

*/ Durlng its discuasion of funding sources, the State should
indicate wvhether the stated sppropriations are proposed, or
whether they have actually been approved by the State legislature.
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"he State alsa must {dentify the qualifications, training,
and work experience requited cf its personnel administering
the program, Fositions and their gualificaticns must be
tdentifiad By program funetliasn le.g., pesmitting, complianca,
enforcement, and pratreatment). Although States are not required
to submit actual position descriptions for each pesition, such
descriptions are helpful to ﬁPﬁ. In additicon, the State must
.dcacyibe general minimum gqualificationsa lacademie and/er :1p¢riéhce}
required for perscnnel iﬁ cach program ared. &h- Program
description should delineate whether theae positiona have
actually been filled, or 1f not, when they are scheduled to be
fiflgdi The State's specific peeds ghould be canaidered in
establighing minuwnum qualificaticne for program Btaff. For
example, if a particular induatry is a major part of the worklcad,
knowledge of that industry may be crucial. Thuse, in a
State with many chemical manufacturers, perscnoel with chemical

engineering and/or toxicology pxpertise probably would be required.

Flequate and gqualified perscnnel are cbvicusly an essantial
alement of a State program. Since the -NFDES regulations mast
=& applied natiﬂnﬂlly;.th&r contain only generic criteria for
staffing and personnel gualificaticna. This praviﬂﬁl the
Flexibility necessary to deal with the varied conditions among
States (e.g., nuwnber, type, and complexity of permittees and/or
indirect dAischargers, water guallty prnbiemu, extent of noncom=—
pliance, ete.}. Although tailored to the State's individual

sircumacances, the description must be both Eﬂmpruhcn:iﬁt and

detailed.



[il} Scope and Procram Procedures

The major part of the program fescription iz a discussion
of State's procedures and pelicies. To provide perspective cn
the program, the description :hﬂQld provide general backKgreound
information addressing the size of the program, the number of
dischargers to be rtgulateﬁ (list if pﬂt:ihla],.nny pra-existing
State discharge permit programs and their relationship to the
HFCES program. The State should also cutline the nature and
extent of any NPDES activities that the State has been carrying
cut in conjuncticn with the Region p;inr to approval. For
example, scme unapproved States assist in the development of
draft permits, or participate jointly with EPA in the inspection
©f dischargerss In addition, the program description should
briefly discuss the relaticnship between the p:cpngtd.HPhEE
proegram and related State water programs, such as groundwater

protection, 1f any.

The narrative should call attention to any features of
the proposed program that are not reguired under Federal law,
and areas where the State has chosen to be more stringent than
the F;darul requirements. The State shcould also discusza the
interrelaticnehip between the HPDES program and the State's
water gquality requirerments ]i-t-. how the State water ﬁuali;y
standards will be Ilncorporated into NPDES permits and how the
State will address variances from these standards. Hote,
however, that the State may not allow variances except where

authorized by the CWA).



Mose importantly, the State must clearly set cut the pro-
cedures that it intends to follow in implementing znd adminiszering
the program. This discussion must explaiss how the State intends
to fulfill its permit issvance responsibilities. ¥Feor example, it
must explain who is %o be regulated and how that task is to be i
carried cut, including pubklic involwvement in the process. Tha
ttate also should include a discussion of permit issvance priorities.
In explaining the State’'s procedures, the svbmizasion must cleariy
indicate which ﬂffice{ﬂl of the 5tate agﬁncy will be responsible

for each functions

State administration of the NFLDES program may be divided
inta four basic elements as follows: |
Application process (including any Preapplifaticn

procedures and new source requirements) ;-
Permit development and issuvance:
. Compliance monitoring: and

Enforcement.

The submission must explain the permit Process in stap=
by-step details The State should explain its procedures for
requiring permit applications, including for the submission of
Fenewal Epplicﬁtiuns by dischargers currently nperatiﬁg under
permitd, and the information to be reguired of applicants. To
the extent the infermaticn-is different from that reguired on
WPDES application forms, the State should explain the differences.
The S5tate should alsec explain any special gpplicatian procedures

under the program. If different types of sources ace subject to
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different application reguirements or proceedures, these should
algo be explained (e.g., State NEPA reguirements applicable to

new sources).

The Stata next must describe both the administrative
procedures used to review and act upon permit applicationa and
any scientific or technical evaluations to be performed at the
cutfallis). The procedures utilized to develop draft permite
must bDe clearly stated. These procedures may appear as a chart
or & liat if expedient. In any case, the reader should be abla
to follow the steps of permit develcopment based upon the material
provided. The descripiiuu must discuss the derivation of
permit conditions, including effluent limitations, water quality
standards and any applicable pretraatment, toxic or -1uﬁga-;¢1;t.d
requirements in as much detail as poezible. The State should
specify any policies related to the imposition of certain types
of limite, such as limits on toxic pollutanta. In addition,
the narrative should discuss the State's mechanism for developing
moenitoring requirementsa and other specific permit conditions.
In describing development of the drafe permit, States should
also discuss their cse of fact sheets and when these will be
‘prepared. Thea fédtrll rules do not require that Statea use
fact sheets in all instances. Furthermores, special considerations
for particular classes of dischargers such as POTW's, animal
feedlots, silvicultural activities, and storm water discharges
Or separate storm sewers should be detailed. Finally, any

other State-imposed requirements, such as construction permits
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for new scurces, which impact the permit issuance processes

should also be explained.

.Al;ng with the permit development procedures, the State
should describe those classes of discharges which will not. ba
required to have NFDES permits. Of ccurse, the State may ot
exclude any dischargers from permitting requirements that are

not similarly exempted in the federal regulaticns.

After the application and permit development processes
have been discussed, the narrative shculd provide a detailed
explanaticn of the proposed permit issuance {publiec notice
ané commant) process, including the procedure for requesting
and conducting public hearings. . The description should specify
who may ccomment upen permits and request hearings. The submission
also must elaborate on EPA's role in reviewing State p.:mit|.
?inally. the State rust describe administrative and judieial
review of decisions by the permitting acthority, including

which parties may challenge the permit decisicn.

The program Jdescription :héuld also address the circumstances
and prandur.l under which the Etnt; will transfer, modify,
revaeke and reissue, or terminate permits and which (if nnf].nf
the variances authorized under the CWA it intends to allow.
The text should indicate the State's variance policies, as wall
ag cutlining the procedures for responding to variance requests.
Additionally, the State should specify which office will be

handling such reguests.



Cnce the State has described the cpératimn éf its permit
issuance process, It must delineate its proposed strateqy for
compliance monitoring. State compliance ronitering programs
must have procedures for evaluating self-meonitoring reports
submitted by permittees tﬁ determine whether the discharger
ie in compliance with applicable regquirements. In additicn,
Etates =ust have procedures for determining compliance by
permittees Iindependent ©f the discharger's self-monitcring.
States must be capable of carrying uug‘ccmprehenlivt EUrveys
to ascertain noncompliance, have procedures to verify the
accuracy of sampling and monitoring reports submitted by
permittees, and ensure that reports lndicating nencompliance
are followed up. [EEE* 40 CFR li].iﬁ and 123.45%). State
programs also hust have provisions for responding to complainta
nuﬁmitted by citizens. The program Jdescription must cutline
these procedures, The S5tate should also describe the atandard
monitoring, recordkeeping, and reporting requirements to be

included in Stata permits.

The State's description also shculd .indicate the projected
scope and freguency of inspections and cutline the State's
inspecticon priorities. At a minimum, State complliance monitoring

programs must provide for annual inspection of all major dischargers.

The narrative must address the 5tate's procedures for
regolving identified vioclatioms. This strategy includes a
discussioan ¢f the State's informal and formal enforcement

renedies, strategy and policles, accompeanied by am explanation
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of the circumstances which must be present for the State to
abandon informal efforts and resert to formal enfercement actions.
The State should describe any procedures that must be followad

in taking enforcement acticna. Limitations and resatrictions
governing the use af these remedias, if any, must be disclosed.
Thus, if State law reguires that certain actions be taken prior
to initiating En!ﬂ::emtnt_a:tian:* these must be explained in

the program descripticon. The discussion on the proposed enforce-
ment program oust include a-synopais of the relationship and
coordination between the permitting office, the iniptﬂtlani
compliance office, and State legal officials (e.g., the Attorney
Eﬂ;!;il'l office). Finally, the enforcement discussion should
address provisions made to ensure the publie's right to parti=-
cipate in and have adequate notice of enforcement actions, as
specified by 40 CFR 123.27(d). (These regquirements are discussed

in the statutory and regulations Chapters.)

The State must also address procedures regarding the
tranafer and protection of informaticn. Specifically, the text
sahould describe how the State will make all permits, permit
applications and effluent data available to the public. The
Etate shall describe what information may be deemed confidential.
Furthermere, the program dt:criptiaﬁ mast address issuance of
the annual report on the HPDES program, as required by 40 CPR
123.45(b}, as well as the State's involvement, or intention to
become invelved in the national computerized permit tracking
system {Permit Enu;pliancu Syatem}. Morecover, the State should

discuss its continuing planning process, as mandated by section
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303(e) of the CWA, and address elements listed at 40 CFR 3%.1500
et seg., including State priorities, water quality assessmant

and further planning responeibilities.

Finally., the program descripticn must indicate that the
State intends to update its program to be consistent with the
changes in the federal HNFDES program. The State sheould explain
when and how the State will revise its program following changes
to federal requirements. This is Furﬁi:ulurlf important in
instances in which the State has incorporated federal authorities
by reference. This discussion should include the State's plane
E?r @ pericdic self-analysis of its legal authoritiesm ana
program effectiveness, as well as future intenticpns to cxpand
of the State's program (i.e., plane to seek gensral permit

authority).

(iii) State Precgram Forms

' The permitting authority must provide copies of the permit-
" ting, application, and fepnrting forms that it intends to use,
unless the State intends to vse the uniform naticnal forms.
State forms must request the same basic information as is
mancdated by the EFA forms. States are encouraged to uee EPA's
rational forms, and may modify them by substituting the State
Agency's own letterhead in place of EPA's. States may attach
additicnal forms to cbtain more information. Copies of the
nationel forms are included in the Meodels provided in Volums
Two. Hote that all State programs must use EPA's. Discharge
Monitoring Report (CMR) forms. ﬁ Etate planning to use EPFA's

forms need only indicate its intentions.
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{b) Memcrandum of Acreement

The MOA egtablishes the basils for cooperation and ccordi-
naticon betwWeen the State and EPA and for ensuring that the
program is adninistered in an effective manner consistent
with federal ¢bj¢¢:iyes and regquirements. The MOA defines
the State/EPA relaticnship and denctes the responsibilities
of each party. It charts the procedures EPA and the State
will follew in carrying out these varicus responsibilities
end generally defines the manner in which the NFDES program
will be administered. The MOA should s2lso be used to clarify

pf:cedurn: where needed.

An HGA must be slgned by the Direcrtor of the Stata
agency and the appropriate EPA Regicnal Administrater (RA).
fh: RA must receive the pricr concurrence of the Director of
the Office of Water Enforcement and FPermits and the Associate
General Ccunsel for ﬁantr. EPh Headguarters for any new program
or substantial revisicns (see, Chapter Two, above. HNote that
nonsubstantial MOA revisicns alsc must be submitted to EPA
H:adqud:ter: in advance to zssure whether they should be

deemed substanelal.).

The contents of the Memorandum of Acreement are describaed
below. EPA has developed a model MOA for use in Etn%i program
which embodies normal State/EPA allocation of :é;pnn:ibility
(See Volume 2 of the guidance). It is reccmmended that States

use the model and revise it as necessary for the particular
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program, generally by adding additional items. It is unlikely
that commitments im the model would be deleted or modified,
except where the State dees not perform a particular program

aspect (e.g., general permits).

The MOA should begin with a statement of the basis and
implications of the Agreement. For example, both parties must
indicate their intenticns to be bound by its termsg. The MOA
rust affirm that-the State program will be managed in accordance
with S5tate and' federal statutes, regulations, policies; guidance,
the annual section 106 work plan and the State/EPA Enforcement
Agreement (if separate from the MOA). The HUA may also acknowledge
tﬂe State's right to be mcre stringent than the federal require= -
ments. If the MOA is being updated or revised, it should
include a provisien explaining the r:LatL¢nship with the prtviDUl

agreement (i.e., it must indicate whether it supercedes or

uuppliments the prior document).

The main body of the MOA consises of a listing of th.-
responalbilities and procedures which will be used to ensure
cocordination and cocperation between the Eﬁntn'nnd EPA. The
reader should consult Chapters Three and Four for more detaila

on the legal requirements for irmplementing each taak.

The State/EFA ckhligaticns are.Erequently divided according

o program function, as follows:

{1) Permit Review and Izsusnce

* Transmission of permit files from EPA to State Agency;



Scepensicn of EFA's permitting activitied:

Transfer of permit appeals cases to State Agency
(cpticnal);

Transmissicn of pending applicaticns, draft permits,
public netices, and final permits, to EFA,. including
general permits if applicable, for its review and
comment, ilncluding objecticn;

Transmiegsicn of non-pinor permit modificaticni +o EPA
for its review snd comment/objectien:

Cesignation of permits waived by EPA, if any, and

caveat alleowing EPA to terminate waiver, or

portion thergcf, at any time. These zhould inelude a
diseuselion of the procedures for review of and chbiection
to State permits. wWhere EFA and the State agree that
EFA will comment upon drafe permits, the MOA should
specify that all regulatory procedures normally
epplicable to proposed permits will apply to draft
permits (see 40 CFR 123.44);

Establishrment of a major Facilities list;
Frocedures for determining new scurce evaluations;

Transmission of a monthly list of permits issued by the
State;

Procedures for evaluating variance regquests under secticna
30l(e).{g).(h). and FDFs:

Procedures for ensuring public involvement in
permit review and issuance process; and

A statement reguiring permit informaticn to be packaged

in such a ranner as to be easily adapted into the
PCE data base.

(2) Enforcement Manacement System (EMS)

Etate commitment to review permittee’s monitoring
reports and investigate complaints made by EPA and
the public;

State cormmitments to conduct inspecticnes, including
joint inspecticna with EPA;

Affirmaticn that EPA and State will hold periodic
enfcrcement conferences to detecmine pricrities:

S5=22



State cocrmitment to bring timely and apprepriate
enforcenent actions as required in State/IPA
Enforcement Agreements; :

* State commitment to previde EPA with notice of proposed
enforcement settlements, (See, 40 OFR 123.27(a)(z2)
(iii) (optional)):

Joint commitment to immediately notify the other party
cf situations creating a substantial endangerment to
the public health or welfare, due to an actual or
threatened direct discharge of pollutants:

* Statement acknowledglng EFA‘s ability to conduct in-
epecticns and btring enforcement actions in the State
{including section 504 emergency powers):

ZFA commitment to provide the State Agency with annual
joint inspections list;

* EPA cormitment to provide State with reports of all EPA
(Regicnal Cffice) inspecticns in the State: and

* EPA commitment to provide the State with prior notice,

and copies of all enforcement actions Brought in the
State.

(3} Financial Assistance

* Procedures for developing the annual 106 work plan and
performance-based grante policy, if applicable:

* The MOA should note that the State shall undertake
ravigicne to the MOA whenever the State or EPA
determine the need for such revisione, since the MOA
cannoct be overridden by other State/EPA agreements:

{4) Confidentiality

* Procedures for treating confidential claims of trade
secret information (except with respect to permit
applicaticns, permits; and effluent data):

(5) Program Oversight

* EFR commitment to. audit or review State program per-
formance, including permit quality reviews (POR'=m)
where appropriate, and to provide the State Agency
with a copy of EPA's analysis;
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* Ecate commitment to seek lecislation and promuelgate
régulaticns as necessarcy Lo pressrve and maintain
consistency dnd compliance with federal reguirements:

* Frocedures for updating and revising State regulations,
inclucing any incorporation of EPA regulaticns by
reference, whenever federal rules are revised
{unless the federal rules bacocme less stringent)

(sem Chapter Four, above);

" State cormitment Lo provide EFA with drafe precposals .
for statutes, regulations, policies, etec., for
its review and comment pricr to their adeption;
and

® Etate commitment to advise EPA of any plans to transfer

of split NPDES responsibilities to ancother Stats
Agency. or Agencies.

(&) Effective Cate

The MOA should designate the Agreement's effective date

if-different Erom the date of the signatures.

(7)) Amendment

‘Finally, an HPFDES prbgrum MOA must designate prn:udﬁ;eg
for amending, updating, and revising the document, including
the need to public notice substantial revisions which are

part of a program modification.

{2) Pretreatment Frogram

fa). Program Description

Pretreatment authority must be sought by any State seeking
HPDES autherity. Undar the CWA Amandments of 1977 existing
HPCES States also are reguired to seek pretreatment auvthority
(see, secticn 54(c), P.L. 95-217, 91 Stat. 1591). The pra-
treatment program description may either be combined with the

basic WFDES program description or drafted as a separata document.
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The essential elements of the pretraatment procram descrip=
tion are the same as those for the WFDES document. The p¥¢+
treatment program description must address the scope and program
procedures of the proposed pfnqrim and tha nrganiiaticn and
scructure of the State acency responsible for administering the
program. It mast include the number, occupationa and duties of
the employees; an itemized account of Lha}gnticipatad costs of
cperating the pregramy a discussion of the sources of the
funding, and a detailed descriptien of the State's compliance
tracking and enforcement programs, including a discussion of

administrative and judicial remedies and authority.

{1y State Organizaticn and Resources

The discussion of a State agency's ﬂ:ganizntinn'und reEsOUrcen
for the pretreatment program is very similar to that of the
MPDES program, discussed above at Part B{l)({a)(i). The pre-
treatment program deseription should spell out the structure
and division of Aduties between the agéncy or agenciea admini-
stering the EF&gr;m.- The ﬁtate should provide ﬂrganizaiinnll
=harts which designate the prnérﬁm respongibilties in the

various cfficea, divisions, or branches of the agency.

The discussion of rescurces 2caipn shoold fulluﬁ a similarc
gpope and format as that discussed above for the NPDES program
at Part B{1}{a). When conaidering program appreval, EPA will
be particularly concerned with assuring itself that the State's
funding and staffing are adequata to meet the prﬂg;ﬂm'l.requi£=-

ments. The cost estimates and sources of Funding should be



cledr and detalled, and the sources of funding should egual

rthe amount of estimated cos=ts. B workload analy=sis also musds

e irpcluded fEEE' Model Program Description, Velume Twa), and
rpalistic, carefully develcoped staffing information should be
prc.'.ri-:.?.:;':-ﬂ. For lEEEI-FI'IFlB; pretreatment programs must have
personnel capable of reviewing FUTW progréms, baseline monitcring
reparts, industrial user surveys, adegquacy of lnc#l crdinances,
local limits Fnd removal credit reguests. Finally; as with

the HPCES descripticn,; detalled information on EEEh of the
pretreatment positions must be previded, ineluding reguired

experience or gualifications.

(2) Scope and Precgram Preocedures

fa with the NPFDES program description, the pretreatment
description must explain how the program is to be implémtpted.
The State must fully explain how it intends to administer the
:Erﬂ?rﬂm' In additiaon, the State must discuss the procedures
it intends to use in performing the tasks outlined in 40 CFR

403.10(£)(2). These rcquigﬁd procedures are discussed below.

The State must generally describe the scope of the
pr:pﬂt&é program and the State's strategy for program imple=-
mentation. Specifically. the discussion must indicate whether
the State has elected to place the primary responsikbility for
regulating Industrial Users (IU's) on FOTWs, whether the
State Agency will implement the pretreatment regquirements
itself, or whether the S5tate adopts a bifurcated aﬂpruuﬁh

with some POTWEs (such as those with more industrial flow)
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develcp.ng 1ocal programg while the Frate regulates the remaindar
of IU's through permits andfor regqulaticns. If this latter
approach is selected, the program description must fully discuss
both the FOTW and State components of the proposed regulatory
gehema. ;E the S5tate intends to requlire POTWa to develop local
programs, the State must describe the criteria for selecting
which cities will be required to develop programs and how the
State will regulate IUs in cities that do nét develcp programs.
The descripticn should indicate the number of cities regquired

to develop programse as well. Thias discussion should also
sddresza how thess cities were idﬁntified and how new cities
will be identified and notified of pragram ﬂ-vuinpmint require=
ments. Finally, the State should discuss the imposition of
compliance schedules in WFDES permits requiring local program

development.

If the Etate iﬁt¢nﬂl toc regulate any IUs directly, the
submission must dizcuss how these IUs will be ldentified and
notified of pretreatment requirementz. The State must also
describe the mechanism by which these dischargers will be
regulated. If no IUs will be regulated directly, the State
nead only éddress its plqn! and procedures for oversight of
local FOTW program administration to insure that all IUs are

identified and regulated.

The regulatory authority, be it the POTW or the State,

must carry out industrial waste surveys to ascertain the
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patura and content of industrial discharces to FOTWs. ©lans
for the distributicn and analysis of these surveys should be
discuzsed in the program descripticn. The State should alss
provide an explanation of its abiliety to kXeep track of indirect

discharges commencing in the future.

If the 5State has elected to have POTW's develop 1g&a1
programs, the program degcription must clearly explain the
criteria and procedures to be [ocllowed in approeving local
programe. wWhere local program administration is to be handled
by the Etate agency, it should indicate the requirements the
State will impcau on POTWe. The program description should also
detall the public }a:ticipatian previsions for local program
approvals, as well as the requisite legal and pragrannuéic
consideraticns mandated by 40 CFR 403.8(f). In particular,
éhp narrative should carefully describe the policles and
:fittrin to be applied in the review of POTW legal authorities.
As part of its review of POTW requests {or program approval,
the ;pprnvul authority (i.e., the Etate) must independently
evaluate the legal authoritles which the FOTW intends to use
to implement itas program. fh- Etate must describe who will
be ceonducting such reviews and must commit te a conduckt a

complete and independent review of local authorities.

The narrative should set cut the State's legal and technical
assistance program for the developrment and implementacion of
local programs. This includes providing model ordinances,

develcping local Llimits, and evaluating compliance. In addicion,
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tha sutmiésicn should =zlearly explain the State's role in
providing other assistance wo POTWs, including legal and finan-
clal a2id. 1If the State is currently agzigting EPA in the
administration of the State pretreatment pregram, the State's
duties and respcnaibilities should be explained, and any other

pretreatment reliéted activities underway should be noted.

The docurent also should explain the State's pelicy and
procedures for processing regquests for category determinaticns,
fundementally different factore variances [(FOF)}, revisione to
categorical pretreatment standards (remcval credita), and
net/gross adjustments to categorical pretreatment standards.
Tﬂia should include a discussion of any public participation
requirements ana 4 description of the review process for each

of these actions.

The State must Siscuss its program fer compliance menitoring.
}n many respects, this program is comparable to the NEDES cam-
Fliance monitoring program (sce furt Bi{l){a), abcve*), The
scocpe of the program uhnulﬁ alsoc be comparable to that of the
federal pretreatzent Frogram. The State must clearly delineata
how it intends to review IU reperts and determine appropriate
responses. States must have procedures for evaluating compliance
oy :Ul; even where the POTW has an approved. pretreatment program.

in these instances, the State may rely upon the POTW, but must

*/ In the cose of a joint NFDES/pretreatment program submission,
the State need only describe pretreatment enforcement options

to the axtent that they differ from the State's NPDES enforcement
programs



describe hew it intends to oversee the local Erogram and
periodically conduct independent evaluations of [U Tepores

to determine compliance.

The State must algo describe its process for determining,
independent of informacion supplied by POTWs or industrial
users, whether the POTW and industrizl users are in compliance
With conditicns incorperated into the FPOTW permit and pretreat-
rent requirements impczed on the IU. Tht.suhmissiﬂn should
elaborate on the nature and frequency of reporting reguirements
Lo be imposed upon FOTWs and industrial users. It is also
essential for the State to address its Frogram for cempliance
inépnttinn- of beth POTWS and industrial users, ineluding
regularly scheduled inspections as HEli as random er spot
checks. States may rely on approved FUTWs for scme lnspections,

tut must cenduct an independent inspection program.

The State must also describe its enforcement program.
This discussion should also explain the State Agency's back-
up enfocrcement authority for those situations where a POTW
cannot or will hﬂt properly enforee against an industrial
user. This back-up authority mus:t be gvailable against both

FOTWs and IUs.

States with very detailed, selfi-implementing statutory
authority need not promulgate pretreatment regulations {see,
Chapter 4, Part B{2)). 1If a qualified State. chocses the
‘option of not promulgating regulaticns, the Fretreatmeant

portion of its proegram description must fully detailed explain



how the State will implement each and every provision of the
federal pretreatment regulations as enforceable requirements.
EFA does not expect that many States will qualify for Program

approval without detailed regulaticons.

(b)) HMemcrandum of Agreement

in SFDES program submission {or existing NPDES States
neekiné pretreatment authority) will need to submit an MOA
which addresses pretreatment responsibilities.. In the case of
lxistin§ MOA's, the reviewer should examine the language very
carefully to ascertain that it containe no restriections on the

State's ability to assume pretreatmént authority.

The MOAR must define State and EFA responsibility in carrying
cut the establishment and enforcement of the prntrentm¢n£
.requirements for new and existing POTWs and indirect dischargers,
under secticne 307({m) and {(c) of the CWA. The MOA should
indicate that the State is responsible for enforcing the general
and specific prchibited discharges; reviewing, approving and
averseeing FOTW programs (subject to EFA review and pnulibi-
objection): incorporating local FOTW frngrnn conditions into
HPDES pﬁrmitl (unless the State is administering the local:
programs, in which case responsibility will lie with the State
to regulate directly all Iindirect dischargers); and reviewing
and approving modificaticns to categerical standards reflecting
PFOTW pollutant removal. As with the bnuic-HPDEs Frogram, the
pretreatment MOA should generally indicate State procedures far

carrying out monitoring and inspecticns of both POTWs and
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indirect dischargers. These procedures must énable the 5t¢t.'
to independently verify data reported by POTWs and indirsct

dischargels.

The MOA must include a brief ﬂ£3¢usaiun of the State's
procedures for reviewing IUs' reguests for category determina-
tions (see, 40 CFR 403.6), including provisiona allauing an
appeal of the State's declsion toc EFA. The MOA muat.lllﬂ
specifically provide that no POTW program, or ruquéut far
autherity to grant removal credits, shall be approved if
EPA's Regional Water Management Division Director cbjects

during the evaluaticn pericd (see, 40 CFR 403.11(d}).

If the State wishes to allow IUs to reguest fundamentally
different factors wvariances (FOF's). anﬁ net/grose adjustments,
the MOA must note the basic policy and procedures for responding
to these requests. The MOA should indicate that the State may
ﬂnnf FOF requests (if State law so allows) or recommend approval
of the request to EPA, which is responsible for final decisions.
It should also contain provisicns for EPA review anﬂ.a:tiqni an
net/gross requests. Finally, the pretreatment MOA should
provide that nothing in the MOA is intended to affect any
pretreatment reguirement established under State or local law,
except that EPA may take action if State or loecal rtquir-mgntu

are less stringent than federal law.
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{}) Federal Facilities

(a) Prearam Descripticn

The program description sust, of course, address the
State's regulation of federal facilities.® In many cases, this
will simply entall indicating that the permitting of federal
facilities was taken into uﬁ:aunt in develeping funding and
etaffing estimates and that federal facilities will Be handled
similarly to all other direct discharges. However, if the
State intends to follow any unigue or special procedures with
regard to permitting federal facilities (or dealing with indirect
discharging federal facilities), these should be described. It
iz, also helpful for the State :ﬂ.pravidt a listing of federal

facilities within 1its jurisdicetion.

(b) Memorandum of Aqreement

Epecial attention ﬁhﬂula be paid to language relating to
federal facilitiesa authority in the MOM, particularly wherse an
existing KPDES State is revising its pregram. .Tn be acceptable
for federal facilities authority, the MOA cannot restrict State
authority with regard to regulation of, or enforcement against,
federal facilities. Eince prior to the 1977 Amendments, States
were not authorized the regulate federal facilities, many MHOAs
for States approved before 1977 ﬁpucifically prohibit State
regulation of such scurces under the NPDES program. Where the

MOA limits the State’s authority cver federal facilities, it

*/ The 1977 CWA acendments require approved NPDES States to
seek federal facilivies authority. See Memorandum cn the
Transfer of Autheority Over Federal Facllites to NPDES Statas;
(How. 28, 1378), contained inm Volume II.
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must "be modliflad at the time the Ffederal Ffacilleiag authoricy
request is approved. PAmeong other provisicns, the NOA should
note that EPA reserves the right to enter and inspect federal

facilities.

(4) OGeneral Permit Authority

Unlike pretreatment and federal facilities auﬁhg;ity.
general permit authcrity is an cpticnal program and need not be
contained in an NFDES submission. However, if Stateas choose to
issue such permits, EPA regquires a program description and MOA
modification to be included in all submissicns requesting

general permit authority.

(a) Program Description

The State must generally describe huu-it intends to administer
its general permit program, including under what circumstances
general permits are to be issued. It is important for the
State to clearly set out its general permit strategy so that
reviewers can determine whether it . is consistent with the CWA.

This includes specifying the classes of dischargers the State
intends to permit (a list of general perﬁitn the State plans to
dtu.lnp.will be invaluable to EFA perscnnel reviewing the
program application), along with any restrictions cn general
permit coverage (such as discharger size or industry category)

the State is imposing on itself.
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The State must dttuil the procedures it will utilize to
ascertain which dischargers are covered undnr.a given general
permit, as well as providing the 2pproximate nunber of dischargers
it intends to include undear each permit, 1f known. Prn:-durt;
for notifying dischargers of their eligibility for coverage

under & general permit should alse be indicaced.

Furthermocre, the document mist discuss the public parti-
cipation prn:ndurrl for q:nt:nl ptrmit issuance (these are
g’ R T e s .
regquired by 40 CFR Part 12‘1 For example, the State must
indicate whether it will provide public notice when a discharger,
already regulated under an individual NFDES permit, requests
coverage under a general permit and séeks to have its individual

permit revoked.

The qnni:lllplrnit program description should indicate
staffing or rescurce isplications of program approval. For
‘example, general permits may free up some NPDES staffing and

rescurces which may be redirected toward other areas of the

program.

(b) Memorandum of Agreement

The MOA must detall the 1nt-rre1hti¢n:ﬁip between EFA
and the State. Specifically: the document must address EPA

review and comment/objectlion procedures for State general
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permits since they are different from TPA review of individual

WPDES permits.*

In the case of an NFDES State secking to me&ify its program
by adding general permit authority, the existing MOA must be
revised if it contains language limiting its applicability to
individual permits, or lacks a discuasion on EFA review and

comment/objection of State general permits.

*/ General permits muit be revieved by the Director of the
Uffice of Water Enforcement and Fermits, EPA Headquartecs,
before they may be issuved bv the State agency (see, 40 CFR

i

123.43(b), 123.44(a){2), and 123.45{4i)).
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CHAPTER SIX

THE OVERSIGHT PROCESS

A. Background Om the Oversicht Process

This Chapter addresses EPA oversicht of State NPDES programs.
State program oversight encompasses overall program operation
and performance, including permitting and enforcement, as well
as oversight to 2d4sure ccneistency of State HNFDES legal
authority with minimum federal HFCDES reguirements. This
Chapter addressesa primarily the legal aspects of State pro-:
gram eversight. This Chapter also sddresses methods for

resoclving program deficiencies.

State programs must at all times bﬁ ndminiiterad con-
sistent with federal requirements. EPA is required by the
CWh to oversee State ﬁragrumn after approval to ensure adeguate
cnnsiltencf- Responsible and effective oversight is beneficial
to both the approved States and EPA. In addition to ensuring
that State programs ara Hginq run in accordances with the
requirements of the CWA, the oversight process provides EFPA
with information on the day to day coperation of the NPDES
program. Amcng cother uses, this type of information may be
used to form the basis for reports to Congress on the effect-
iveness of current laws and justifying State grant funding
levels and State-assistance programs. Federal oversight
also providez  a means by which to collect and exchange in=

formation between the States. More importantly, regular



State oversight enablea EFA to identify State programn
problems before they reach the crisis stage, thus Ellﬂwing'

easlier resclution.

EFA's oversight activities zre designed to help both
the Agency nﬁd approeved States evaluate the strengths and
weaknesses of State programs and thus increase the program's
effectiveness. In addition to issuing high quality NPDES
permite without allowing backloge of expired or unissued
permits to develop, States rust be able to manage a timely
and effective enforcement program and a competent and effect-
ive pretreatment program. Operating such a comprehensive
program requires up-te-date legal authorities, properly
trained ptr;ﬂnntl in numbers sufficient to meet the program's
needda, and adequats rescUurces. str-ngtﬁl and weakneases are
ganerally identified as falling within the following three

classes: (1) programmatic performance, (2) legal authorities,

ar (3) rezource levels.

{1} Pregrammatic Deficlencias

Frogrammatic deficiencies are those :n:ulting from the
State's failure prnpefly to administer the prnqrﬁm the State
d:ltrib;d in ite program submission. Essentially, this means
that the State ia not complying with the requirements of th!
4OA (which sets cut the State's commitments). Specific
exarples of these types of deficiencies include: an excessive
backlog of expired permita, an inadequate permit issuance
rate, deficient permits which do not contaim all required

conditions and limitations, failure by the State to comply
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with WPDES regulations, including fallure to comply wieh
procedural requirements when ilssuing permits, failure ta
submit permits for Regicnal review or resgond to the Region's
comments, failure to rum an effective enforcement program,
and failurs to properly admini:ter-the pretreatment program.
In addition, an approved State's fallure to seek pretreaatment
and federal facllities.authority from EPA, as required by

Federal law, is ccnsidered to be a prograrmatic deficiency.

(2) Legal Deficiencies

Legal deficiencies include cutdated State .egar autnorit-
les or improper revisions to theose authorities. Many State
pPrograms have [ot bnln.revieue& for legal sufficiency since
their initinl_appr:vul. Since most State programs were
approved before 1977, this alasc means that many State programs
may not have been updated to reflect requirements mandated
by the 1877 CWA amendments. In additicn, the federal regula-
tions hn?u undergone numerous and significant changes since

these Amendments.

Legal deficiencies also may have occcurred due to State
changes to statutes or regulations subsegquent to program
approval, where the State did not reguest program modificaticn
to reflect those changes. Examples of such revisions include:
ututuﬁnry amendments eliminating or modifying a general
cenflict of interest bar to members of the State's permitting
body; and creating permit variances not allowed under the
CWA. Other States have experienced judicial deciszions thae
affect Etn;n-prngrnm cperations.
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States ﬁiih cutdated or inconsiatent legal authorities
are expected to review and revise those autheritiass to be
consistent with federal regquirements. EFA Regions and Head-
quarters are now Icplementing a program for pericdic reviaw

of approved State legal authorities.

{3) Resource-Related Deficiencies

Resource problems include inadequate funding and
innufficiint or inadequately trained personnel. In some
cases, State resource ihqr@[nlli_appeur to be the result of
a shift in rescurces, previcusly committed to NPDES activi-
ties, to other State environmental programs. A shortage of
ghalified persconnel can have an appreciable negative impact
on pregram administration, particularly when there im a lack
of gqualified permit writers or properly trained inspectors.
Rasource deficiencies fregquently will lead to serious
problems in other asp;ctl of program administration, leaving
the 5tate unable to properly operate the program. In such
canes, EPA mu;t require that proper funding and staffing
be provided by the State as & condition of continued program

approval.

In an effort to isprove NWPDES prosram gquality through
improved comminication of EPA's expectations of State and
Fegicnal ﬁrngrun performance, EPA has developed a compre—
hensive overaight policy for State NPDES programs. This
policy will be reviewsd and updated annunlly.- (The FY
1987 Eﬂid;nﬂt for Oversight of NFDES Programs has been re-

produced in Volume Two.) The guidance sets cut goals
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for State WFDES programs and defines an adequate NPDES
program. When EPA cversees étutu pregram administration, the
Agency will evaluate the State program against thﬂlﬂquttive'
set cut in the guidance. For example, the Guidance calls for
States 2nd Reglons to issue high quality permits and maintain
a low backlog. In its avurgight of State programa, EPA will
examine these aspects. The Guidance does not address specific
annual commitments, although these are based upon the goals

get out in the GCuidance.

B: Statutory Basias

In creating the NPDES program, Congress clearly intended
that the program be implemented largely by the States.
Secticon 402(b) raéui::u that a2 State, wishing to manage the
NFDES program in lieu of EPA, demcnstrate that it possesses
the requisite authorities, procedures and rescurces to do
go. For a detailed dis:uu.imp of the approval process, see
Chapter Two, above. The CWA ls abundantly clear that EPA is
expected to retain an impertant oversight responsibility
following State program approval. EPFA's fulfillment of this
oversight duty is critical to achieving national <onsistency

and the sucessful implementation of the NPDES program.

The statutory basis for EPA's oversight function is
centalined in section 401{&] of the CWA.. Paragraph (e)(2)
of that section states that-"[alny State permit program under
this section shall at all times Be in accordance with this

secticn and guidelines promulgated pursuant to section 304(1)(2)
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of this Ast." Paregragh {c) (3] =states that. if the Adominis=rator
determines, after hearing, that a State program 18 not Tteing
adpmipistered in aﬁcafdance yi:h federal requirement;, he shall
withdraw the program. In order to carry out this duty, the
Administrator must Sontinually oversee State program cperation.
Eection 402 also requires State prﬂgrawi to fully comply with

the federal regulations upon approval.

These statutory mandates are reiterated in Part 123 of the
HPDES regqulatichs which provides that "[alny State program
approved by the Administrator shall at all timea be conducted
.in accordance with the regquirements of this part® (see, 40
CPR 123.1(Ff) and 123.62{e}). Part 123 also requires Stat;
légal authority to be revised to comply with new or revised
federal authnfity- Such revisions are to be made within one
vear or, when statutory revisions are needed; within two yvears
aof the federal change. A State's failure to have up=-to=-date
legal authﬂritiay can have a significant negative impact
on the State program and result in deficient permits or legal
challenges to the program's approval status. OQut-of-date
statutas and regulaticna can also have adverse effectsa on
ope of ghé primary goala of the CWA: general consistency among
State water pollution comtrol programs. Inadeguate State
legal authorities could givi digchargers in one State an un-
fair advantage over qtschargerl in other State=. Finally,
inadequat& or out-af-date legal authorities are grounds for

EPFA to withdraw 1ts program approval (see, 40 CFR 123.63).



a4 EFA and State Rcocleos

The program descripticn and thea MOA should clearly set
out the respective oversicht roles of EPA and the State.
For a complete discussion of these documents, see Chapter 5,
above, and the Model MOA reprnducéd in Volume Two. Establishing
responsibilities in writing eclarifies the scope of anticipated
proegram activities and provides a framework for the resoluticn

of any disputes which may arise.

EPA"s role in the oversight process sriginates with
initial appreoval of the State program. At the time of approval,
EFA reviews the State’s submission to ascertain that the
State h;u adeguate funding, rusnurcun,'argnnizatinngl
ltrﬁ:turq. and legal authority te rum an effective procram.
However, EFA approval of the "paper program® is conly the -
first step in assuring a guality State program. To snsure a
smeoth transition, EPA azsists nguly-éppruved Etates following
approval. The MOA typiecally rqqq;rlﬂ EPA to transfer its
relevant files on permits and permittees to the State. In
addition, EPA will provide technical assistance in developing
effluent limitaticns and drafting permits. This assistance
is svailable in the form of actual drafting of specific

permits, and workshops and semipars for permit writers.

EPA ongoing oversight activities are designed to evaluate
both the on-going State program cperations and overall program
plaaning and performance. The oversight of on-going program

administration focuses on individual permits and compliance
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setivities. Theose activities include receiving and reviewing
draft or proposed State permits, evaluating reports addressing
compliance and enforcement activities, and participating

in inspecticons of permitted facilities or indirect dischargers

in the State.

For +he broader perspective, EPA Regicne conduct mid-vear
State program reviews and pericdic audits of State performance.
‘These ingquiries allow EFA to assess program perfcrmance as
a whole, focusing on the State's achievement of cverall
program goals. The mid-year review is often carried ocut in
conjunction with the annual State-EPA agreement (S5EA) and

the secticn 106 grnnt'Iunding negotiations.,

The section 106 grent process involves the negotlation
of a State work plan betwoeen EFA and the State. The seactlon
106 funds are disburzed by EPA Eegidnnl aofficen based up¢; B
formula determined by data reflecting the scope of each
State’s water guality problem. . Generally, the EPA Reglons
prn;Edi targets for the completion of activities by the

State agencies which receive the section 106 funds.

The 106 work plan designates commitments conslstent with
the ezsential State program activities defined in EFA's
annual cperating guidanceg and summarlizes actlivities thlt-thl
State and Region agree should be pt#!n;mﬂd didring the fizcal
year. The work plan covers all activities which are supperted

by the annual section 106 gramt. The work plan also indicates
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Ahe level of grent rescurces to be devoted to =pecific tasks.
It must also be consistent with the MOA. Cenerally, thae
plan is incorporated imto an annual State/EZPA Agreement
(SEA). The SEA serves as a tool for joint State/EPA Flaaning
and evaluation. It eetabliches pricrities, measures program
successes, and indicates each party's formal commitments.
The SEA thus rmay be broader than the section 106 werkplan.
However, the two Jdocuments are frequently similar and may be
combined by scme Regional Cfficea. The SEA le not required
by federal law, and currently, only about half of the Regicral
cffices implement SEAs with their nﬁprnvnd Staten.

The State’'s respensibilities in the gversight procesa
.ar; largely infocrmaticnal, although EPA ceardinates a11'1;|
cversight activities with the State. ©Of course, the State
is also required to submit coples cof proposed and issued
permits to EPA in accordance with the MOA. As noted in
Chapter 2, the CWA and the MOA cbligates the State to notify
EPA of any proposed revisions to its legal authorities and

submit a copy of the proposed revisions to EPA for review.

In Qummary. EFA‘s role in the oversight process is to
'analrzq'and segesg program performance; based 1&:911} upon
information supplied by the State itself. However, for
varicus r!u;cnl. the necesgsary information is not always
provided to the EPA Regions and Headguarters in a timely and
congistent manner. These problems distort and reduce the

effectiveness of the cveraight process.

Az is discussed in the follewing section, EPA is expand-



ing its State oversight activities relating o both program
performance and legal authorities. It is anticipated thae

these activities will fFulfill EFA's statutory obligation to
ensure that 5State programs are in full compliance with the

CWA, as well a= identify those State programs with serious

deficiencies. The results of these activities will in turn
enable EFA to efficiently utilize ite Eun rescurces in

resolving those deficiencies.

D. Identification and Resclution of State Frogram Deficiencies

(1) Identification

The identificaticn and resclution of deficiencies in
State programs and legal autherities has not received prinriiy
attention until recently. However, the udtéuacy of State
permit program performance is a critical link in achieving
the Agency's miu;inn under the CWA, and the udtqﬁacy of
legal authorities {s directly Iinknq to the adegquacy and
defensibility of 5tate~iaau;d permits. Thus, the identifi=
cation and correction of program deficiencies is an esszential

part of the oversight process.

In the past, preblems with State programs have usually
been brought to EPA's attention by a problem or challenge to
a perticular permit. Por example, EPA might learn that a
permit is unenforceable because the State lacks adeguate
regulaticns, or that a State is reluctant to take enforcement
actions because of concerns about the adeguacy of its authority.
Cn other cccasions, EPA learns of program deficiencies through
letters or lawsuits from envircnmental groups. or these frablin:
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are 1dentified in the course of reviewing State legsl authoriciss
in response to & State's request for autherity to administer

a pretreatment or general permit program, or to regulate

federal faclilities. GHowever, until now, the common denominater
of virtually all deficlencies identified by EFA has been

that they have been identified in a remedial or passive

context. In many cases, these deficiencies have been brought

to EPAR's attention by cutside parties. EPA's on-going nveruigﬁt
aof State programs identifies many of the deficlencies that

may need to be resclved. For example, EPA conducts regular
reviews cf State-issued permits, which may indinntl.th|£ a number
qf'permltd are fnadequate. However, these are generally
individual instances where problems have coccurred; EPA and

the States generally can work nuF informal means to Ccorrect

these day-to-day program cperaticon problems.

On a separate track, EPA oversees programs to identify
more asignificent concerns. -Rather thaﬁ belng r-mtdiil,
EPA'"s current oversight program is Lntiﬁduﬂ to be preventative
in nature, and will attempt to locate and resolve potential
deficiencies in State program cperations and legal authorities
before they actually come to pass. Although EFA continually
cversees State programs, the Agency's current procedures for
identifyving 5£ﬂtl program problems rely upon the following
two tools, each with a different emsphasis. These tools;

mid=vear evaluaticns {whiph are . focused an lmpllmlntltiun.

problems) and legal reviews (which focus on legal authorities
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and rescurces) are described below.

fa] Mid-Year Evaluaticns

Fegicnal offices zre expected to perform cemprehensive
evaluations of appreved State programs at least once each
year. This review is usually conducted pricor to the Cffice
of Water's (IZPA Headguarters) mid-vear evaluation of the Region.
The Regicn's ::mprchﬂnsi?n review typically summarizes the
reéults of the pericdic program evaluatisns that have been

performed during the Prnccﬂﬁing YEAL «

The Region's own review of the State's pé:farﬁancl
revolves arcund the SEA and secticn 106 grant negotiations
discussed above. During these processes, priorities and
commitments are established for tha coming year. In zddition,
specific difficulties, peculiar to the State, should be

identified and addressed in the SEA whenever posible.

At the conclusion of the anaual review, the Region
will prepare a written report outlining the State's accomplish- -
ments and indicating areas ;héru improvemants are needed, as
well as summarizing agreements reached on the resolution of -
any problems identified during the procesa. Copies of .these
documents should be provided by the Region to the appropriate
staff in the Qffice of Water Enforcement and Permits, EPA

Beadguarters.

(B} Legal Authority Reviews

Bince the MPFDES program is cconstantly evolwing, there
Wwill always be & need Lo revise and update State programs.
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Staté law shouwld be reviewed p&riadic;lly_tﬂ-en:urg legal
authoricies are consistent and up-tc-date. Many approved
State legal authorlties have neither been updated by the
State nor reviewed by EPA since the time of initial program
approval. To rectify this :itu;tinn. EFA has developed a
strategy for reviewing approved programs which calls for

each Region to conduct a comprehensive evaluation of at

least cne qurnv;d Etate's legal authorities each year {515,
Memorandum, "Review of Approved HPDES Frogramsa,® from the
Director of the O0ffice of Water Enforcement and Permits to
EPA Regicnal Water Management Directors, rcpfﬁducéd in Volume
Twg). In addition, the FY 86 Guidance for Oversight of
HFDES Programs calls for all approved State legal auvthorities
to be reviewed by the end of FY 86 (this commitment alsd

appearad in the FY B85 GCuidance).

Cnce the individual States are selected and a priority
for review is established, EPA will request esach State to
conduct 2 self-evaluation of its legal authorities. After
cach State completeas %n initial analysis of its legal author-
ities, EPA will conduct an independent review. These reviews
will be coordinated between EPA Headguarters and Regional
Cfficea and will be Equiualint in scope to the review now
carried cut for new or modified WNPDES programa. (The procedurses

for legal reviews are set out in Chapter 2. above.)

If EPA or a State identifies deficiencies in the State's

legal authorities, EPA will work closely with the State to
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remgdy the defliciencies. If needed, EPA will provide legal
support and assistance in drafting these revisions. It ia
anticipated that in many cases, EPA'Ss concerns can be resolved

by a well-documented opinion from the State Attorney General.

12) Deficiency Fescluticn

Oncea a State program deficlency is- identified; it must
be resclved. The appropriate remedy or remedies will be
selected by EPA after ccnsiﬁering the nature and sericusness
of the problem, ihl State"s awareness cof the problem, and
the Btate's willingness to deal expediticuely with it. In
many cas#s, the problem can be workaed nut_infn;milly by tﬁ-
joint efforta of the State and EPAR. Whenever possible, EPA
will accépt a resolution of the croblem whiﬁh is the least
disruptive and time-consuming. For example, with guestions
concerning State legal authority, EPA will generally accept
an Attorney General's. statemant supported with adequate
citations and case law as an alternative to reguiring a more
costly and time consuming statutory change. The tools EPA
has at its disposal to resclve State program deficienciss

include the following (in roughly escalating order):

tni Informal Dialogue With State

Virtually all prublnﬁ.rllnlutiuq efforts will begin
with a discussion about the problems The State will be advised
as to what problems EPA perceives and what steps EPA belisvaes
should be tﬁklﬁ to resclve the problem. EPA will attaupi
to determine the cause of the problem and reccmmend a -

plan for resclution. This may ineclude technical assistance

B=14



or additioral guidance from EPA of 2 reccmmendation that tha
State cbtaln’ contractor assistance. As with any of the
deficiency resolution techniques discussed below, EPFA's goal
Aduring these informal discussicns is to help the State retucn
to compliance with CWA requirements. However, EPA may indi-
cate during these discussicna that further action will be
taken by EPA if the State fails to take prompt :ﬁrrectiul
action. In such situaticons, EPA will apply one or more of

the remaining tools for deficiency resolution.

(b). Medlfication of State-EPA Agresment or MOA

In some cases, it may be effective for EFA and the State
to address the problem in the S5EA or annual section 106 grant
(these two doccuments are described above at page 6-6), or
amend the MOA to reflect program performance goals necessary
to eliminate the problem. For certain problems, particularly
those relating to information transfer, other procedural
problems, or those deficlencies impacting the program over
a long period of time, modification of the MOA may be an
appropriate step. Other uhnri-t-rm performance problems
(e.g9., elimination of a specified backleg), are more appro-
priately addressed through the annual SEA/106 grant negotiation
process. EFA may put specific State goals in these documents
to be achieved during the following year. The State's
performance can then be tracked against these commitments.
Since the commitment is set cut specifically, the Stata's
cormpliance can be easily determined, as well as the need for

further action. These documents may also be useful in

B=15



the resclution of enforcerment or compliance d}finien:ies*
particularly if the State needs to increésase activities which
may be included in the agreements as guantifiable cutputs,

=

such as compliance inspections or enforcement referrals.

(e) canditianing Receipt of §106 Crant on Achievement of
Specific Commitments

EFA intends to use pefformance-based grants, including
the ﬁlﬂﬁ grant, as a mangement tcol to promote and recognize
the effective performance of State HPDEE prograns {iil’
Administrator Thomas®' May 31, 1985, Policy con Performance-Based
Asgistance). This pelicy is rnprqdquﬁ in Volume Two. It
explicitly links the provigion of EFA grant funds té effective

Stata pér!urmnncl.

In the case of §106 funds, effective State performance
is evidenced by the State achieving its work plan commitments.
States with superior performance may be eliglble for financial
incentives, including supplemental funding, while stnaés
which fall to meet aignifi:ﬁnt goals in their work plan mnf
be subject to reductions in funding, restrictions on the use
of federal :unding; of adjustments tn.thu schedule fﬁr-rilan‘u
of !undinq finclﬁding witholding a pertion of the grant
until the coemmitment is met). Since & properly dArafted work
'p;un containe qunntiflabl; outputs for each described -cti?ity.
i; provides an excellent basis for evaluating the State's

progress toward meeting itm commitments.

Fegional Offices are reguired to review State prng:||j
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against the work plan throughout the year (see. 40 CFR
35.3150). If a State fails significantly to achiewve the
commi=ments contained in the work ;f:gram. such as additiomal
measures as dlscussed above, the Fegion should consider
acticng to encourage improved future State performance. As
cne means to en::urage_imp::vnd State performance, the Reclon
should strongly consider a firancial penalty such as a
reduction of the grant award. This grant reduction is

tased upon the p;inciplt that funds are awerded £o accemplish
specific, mutually agreed taska. If the State fails signi-
ficantly in accnmplighing the tasks, the funding should be
reduced proporticnately. Since there are no nhjﬂ:ti?u.-au;nr
matic 5tﬁndards to be applied; the Region should use ltl_htut
judgement in vsing grant reduction. Two important factors
which should te considered are actual State performance
compared to its cutput commitments and the prior history of
Sfutu.Pgrfnrmancu+ In instances where a State has repeatedly
failed to meet its commitments. thé_?&giun has little cheice
but to reduce grant funding. Hnwe%er, any reduction or
gliminaticn of grant funding must aliways be carried out in
accordance with the Agency-wide policy on the subject, and
should be reserved for instances of.clearly inadeguate

performance.

{4) Review of State-issued permits

The CWA provides for EPA review of State-issued HPDES
permits. EPA review ensures that EFA provides comment wherse

appropriate to assure that State NFDES permits meet minimum
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federal requirements.  In addition, EPA can often provide
infcrma£iﬂn or data helpful to 2s3sist State permit writers
in kenpiné up with new developments in control techniques
in other parts of the nation. This procedure often has the
additional benefit of helping State permit writers improve
their skills, particularly if the permit review is carried

out in conjunction with additional training or guidance.

Section 402(e) provides that, for certain classes, EPA
may waive 1ts review of all permita. The Agency's State
program regulations establish the types of permits which
may not be waived. These include major permits, general
permits, permits for discharges which may affect another
State and permits for dlthn:gin into the territorial seas
[see, 40 CFR 123.24(4)). However, if a State often needs
assistance in developing appropriate permit limita or
is otherwise having difficulty l2suing adegquate permita, the
Eegion should not waive its r;vicw to the maximum allowable
axtent. Instead, the Region should conduct a detailed reviaw
of any State-issuved permits of concern, feocusing attention
on the azpects of permit development which are kbown to be

troublesome for that Statg.

fe) Formal Rudit of State Permiteting and Cempliance
Activitiaes - .

On occcasion, it is necessary or appropriate for EPA
to conduct a detajled review of State program performance
and permit files. (This process is separate from the Agency's

Permit Qualiety Raview Program.) Where this is undertakean,
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EPA uill1gun=1allr spend a pericd of time carefully evaluating
the State's permit and/or pretreatment files.. Audits can be
both diagnostic (because a formal audit can help locate
specific programmatic problems) and remedial since it mly.
provide the basis for determining appropriate corrective
action. The audit is most uvseful where a State program is
known to be ﬁuffarinq from deficiencies in overall program
cperation or management but specific deficiencies have not
yet been identitied. A formal avdit may be performed upon -
the entire State program, or its scope may be limited to a
epacific aspect, such as pretreatment. Upon completion of
;hf audit, EPA will evaluats itas findinga. Thess will
normally be submitted to the State in the form of a report.
If deficiencies are found, EFPA will generally seek agreement
on prompt corrective action through nnl.uf tha other mech-
anisms discussed in this part to resclva the problema, such

‘as delineating commitments in the section 106 workplan.

(£) EPA vato of State-issued permits

As discusased above, EFA is empovered to review State—
issued permitsa. In cases where EPA has exercised that auth-
arity, ;a:tinnn 402(a) and (e) of the CWA authorize EFA o
chiect to (veto) proposed State permits which do not comply with
federal regquirements, such as a failure to issue adequate BPJ
permits. Objection to State-issued permitse is part of EPA's
routine State program aﬁtrnight and its use is not normally
uunlidnrgﬂ a remedy for State program deficiencies. Regions
are gxpected to review permits and object whan they fail to

mesat CWA regquirementa. See 40 CFR 123.44. The Region should
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be prepared to lasue the permit in the event that the State
is unable to satisfy any important EPA concerns. It is

esgential that this tool be utilized where appropriate in

order to ensure high quality NPDES permits and fulfill EPA's

cbligaticons for effective State program oversight. Once a
State permit becomes effective, EFA's ability to require
changes in its conditions is little better tham that of any

other interested party.

Where Etates have chronie permit guality problems,

EPA will ltrung}y consider increasing the scrutiny given to

State permits, thus increasing the frequency of cbjections.

For example, Regiona sometimesa submit informal comments to
States on certain deficiencies rather than phraninq them. as
obiections to the permit, Where the State continues to-
ispue poor permits or dces not address EPA's informal com-
ments, the Fegion will begin to issue the commenta as formal
nbjectiﬁn!. requiring the State to address the concern Lo
avoid the permit being vetoed after the 90-day peried.

Where appropriate, Regions also should consider increasing
the scrutiny qiv-ﬁ to certain classes of permits that arce

normally nnt':qrtfully reviewed.

{g) Cutting EPFA-Provided Funding

This is the reducticn nr'u}iminatign of federal funding
provided under the CWA. Cutting or reducing federal funding
is a more sericus and consequential sanction than the p.rfg;ﬁ-
ance-based grante program discussed above, since the State

cannot obtain the financial assistance meraly by meeting stated
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gﬁalnf and this procedurd can result in the slimipstion aof
funding beyond 3ust the (106 grant. A program with sericus
deficiencies often is already suffering from resource pro-
blems, and reduction or elimination of federal funding may
only serve to exacerbate the problem. Thersfore, cutting

Funding, ;: distinguicehed from the performance-based grant,
should only be considered in serious cases where other re=

medies, including the use of performance-based grants, have

failed to bring about irproved program performance.

. {h) EPA-State Consent hgreement

In cazes where EPA has identified several different sig-
nificant deficiencies in a State program, and informal methods
have not resulted in improved State htrfnrthnc-*'an EFA=-State
consent agregment can be a useful tool to aseist the State
to return to cﬂmpliunci; Such an agreement is E!!lntilllé a
contract bLetween the State and EFA, in which the State is
required to carry cut specified Ittl?itilﬂ according to a
schedule agreed to by the parties. For example, such an agree-
ment might, in part, call for the State to submit revised Hﬁﬁﬂs
regulations to EPA for review by a specified date. The
schedule would eventually culminate with the promulgation of
the final revised regulations by a set date. Such a schedule
may also bE.dﬂﬂllﬂPEd to hlimin:tc.pcrmit backlcga, require
increased compliance or enforcement activicies, or mandate

increased State staffing of the program.
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In order to be meaningful; the <onsent agreement must con=.
tain specific consequences for the 5State’s failure to comply
'.-rit.:'h the agreement. These :cnsequc:ﬁcu; can include monetary
penalties ﬁr cther sanctiona. For example, mcnetary.pnnultlni
could include reduction:'of the State {106 grant by "X" dollars
per each permit which the State commits to but fails to issue.
other zanctions might include ';:‘he staging of a public faet
Fin.dir.g hearing (see below) on program quality i;l the event
the State misses any of the milestones specified iﬁ-thl
agrzzme.ﬂ.t or, the initiation of '-Jit'nd:a'-rnl prncttdlnén for
certain tvpes of vislationa. The consent ag?aﬂmnqt may ai;n
cbligate EPA to provide financial, legal, technical, 5:

‘management assistance to the State.

A consent agreeﬁan? should be tailered to the apttlfic
circumstances of the case at hand, taking into account the .
State's particular.ﬂtrengthn. weaknesses, and needs. A consent
agreement cuﬁ be used in eonjunction with other ramadinu*
Finally, the conzent agreement may be a useful tool in ﬁnlpinq
to resoclve actual or threatened legal actions brought by
ﬁutuiﬂt parties. For example, an nnvifanﬁ&ﬂtal group,
otherwise prepared to briné sulit or file a p;titiﬁn for with-
drawal, may be willing %o settle in exchange for either -‘having

“input intu,-nt being made a party to, the terms of a“State-EFA -

consent agreement.

(1) PFederal Astumgtiﬁﬁ af State Enforcement
Sections 309(a) and 402(i) of the CWA provide EPA with

the autheority to take Enfn;cnmcnt action against dischargers
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The withdrawal process dces not have as its central
purpose the retuorn of the progrim to EPA nor dows {Hitiatien
of withdraval proceddings mean that the pregram will u:tullir
ba. withdravwl. The withdramdal process o pri=arily a device
to- encourage the State to correct program deficlencies in
order to retain NPDES authority. To date, EPA has not withdrawn
any State NPDES progréms. Howdver; given the Turrent emphaais
Jpon 3Jtace program gqualliey, and recent activiclieos by eavirsn=encal
grovps (such as Filing petitiofs requesting the wifhdrawal
ef & State progrum), EPN may consider withdrawal proceedings
for any.S¥ate which consistently cperates its NPDES (incluvding

pretreatient) program in violation of the CWA.
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