/ Facilities

Consultation August 3, 2020 through October 30, 2020

EPA’s Proposed Tribal UST Compliance Pilot:
Improving UST Compliance at Tribal



Overview

»\Why [s UST compliance importante

»\What is the state of compliance in
Indian country?¢

»\What happens when EPA finds @
violation at a tribal UST facllitye

»\What is the Proposed Pilot approach to
Improving and achieving compliance
more quicklye




Why is UST = UST regulatory requirements

. are aimed at preventing leaks
Compliance from USTs.

|mporTO me

» | eaks can result in
contamination of surface
or groundwater with potential
threat to public health via
drinking water, possible fire or
explosion

® | caks can also result in -
» Costly investigation and cleanup
= | iability to people injured by contamination
»Penalties for regulatory violations




Snapshot of UST Compliance In
Indian Country

» Jniverse:

» About 2,400 active USTs at roughly 200 UST
facilities

-Trisbol governments own/operate many
USTs

®» On-site inspections of Indian country USTs
occur at least once every 3 years

» Roughly 71% of UST Facilities are not meeting
the Technical Compliance Rate (in
compliance with all Technical Compliance
Rate categories) (Mid-year 2020)



1984 EPA Indian Policy’s "Enforcement
Principle”

» “Tribal facility”

» Owned/operated by ftribe or fribe has “substantial”
inferest

» |f noncompliance, EPA generally provides compliance
assistance and seeks to consult with fribal governments

®» May escalate to enforcement if compliance assistance
does not or is not likely to achieve timely compliance

» Non-tribal facilities

®» FPA responds to noncompliance at non-tribal facilities
the same inside and outside Indian country




Why Propose the Pilot Approach to Address
Noncompliance at Tribal UST Facilitiese

» Compliance assistance is sometimes ineftective
IN achieving prompt compliance

= EPA rarely enforces at fribally owned/operated
USTs, even if noncompliance is delayed

» Fxpedited enforcement tools are very effective
at non-tribal facillities:

®»Protect human health and environment by
ensuring rapid return 1o compliance in
exchange for reduced penalties

»Ensure level playing field at all USTs in Indian
country



Proposed Pilot Approach to
Noncompliance aft Tribal UST Facilities

®FEnsure tribal governments are provided
with information on, and notice of,
consultation opportunities related to
announced inspections, compliance
assistance, noncompliance, and possible
enforcement responses

® Utllize expedited enforcement tools when
appropriate



Proposed Pilot Approach to
Noncompliance aft Tribal UST Facilities

®Early communication with the fribal
leadership regarding inspections at tribal
UST facillities

®|ncludes compliance assistance
InNformation

» Describes the Pilot and potential
conseguences of noncompliance



Proposed Pilot Approach to
Noncompliance aft Tribal UST Facilities

®» Post-Inspection notice about potential violations
provided prior to the use of any expedited
enforcement tools

» |dentifies potential violations and provides compliance
assistance information

®» Sets forth timeline to address any potential violations

® Explains potential enforcement consequences of
noncompliance

» Serves as compliance plan




Proposed Pilot Approach to
Noncompliance aft Tribal UST Facilities

®»The proposed Pilot facilitates use of the
following UST expedited enforcement
response tools

»Feld Citations
»Fxpedited Setftlement Agreements
® Delivery Prohibition Actions

® [raditional administrative enforcement
would occur it expedited tools don't result
INn return to compliance



UST Field Citations

® For over 25 years, EPA has used Field Citations for
most UST violations at non-tribally owned/operated
USTs

» Owners/operators who get Field Citations usually:
» Accept and sign the Field Citation

» Certify return to compliance within 30 days
®»Pqay a lower penalty
» Field Citations are used for:
®» Fqsily corrected violations
®» First-time violators




UST Expedited Seftlement
Agreements (ESAS)

» Offered for:

»Repeat violations

» Owner/operator must:
» Correct within 30 days

» Certifty compliance

»Pay a penalty (higher than a Field Citation but lower
than fraditional enforcement)




Fleld Citations and Expedited
Seftlement Agreements

» Communication with tribal leadership regarding these
enforcement tools will occur if the tribe owns or operates
the tribal UST facility

®» |ncludes notice of consultation opportunity

» Optional — an owner/operator may reject a Field Citation or
Expedited Settlement Agreement.

®» However, if the owner/operator does not accept either a Field
Citation or Expedited Settlement Agreement, it may be
assessed higher penalfies under a more traditional
enforcement action



EPA UST Delivery Prohibition
(a.k.a. “Red Tagging”)

»‘|mmediate” Delivery Prohibition

®For emergencies or potential emergencies
(e.g., ongoing leak or evidence of a leak]

®» | mmediate nofification:
»\Why fuel delivery has been stopped

®» Actions owner/operator must take before
delivery can resume

» Jsed infrequently




“Non-Immediate” Delivery Prohibition
AcCTions

®» Situations where “non-immediate” delivery prohibition may
be warranted:

» Violations present serious threat (e.g., tfank has no corrosion
protection, no functioning spill prevention equipment)

» No financial responsibility
®» Recalcitrance in correcting violations

» Before fuel delivery would be halted:

» FPA sends Notice of Intent to Prohibit Delivery (“NIPD”) that
gelivery of fuel will stop if violations are not corrected within 30
ays

» Copy of NIPD sent to tribal leaders, with the opportunity to
meet and consult with EPA during 30-day correction period




Non-Immediate Delivery Prohibifion
(contfinued)

®»xception to 30-day correction period for USTs
IN rural & remote areas:

» ST is in a “rural and remote area” if there are no other
USTs that contain similar motor fuel within 30 miles

»EPA may delay red-tagging for up to 180 days

» Delivery prohibifion tool:

» NIPD issued only once for violations at a tribally-
owned/operated UST

® ribe came into compliance 1 day after receiving the
NIPD so delivery was not stopped




Closing Remarks

» G oals:

®» |mprove compliance with public health and
environmental protections

®» Shorten the time between inspection and return to
compliance

® For fribally owned/operated USTSs:

»EPA’'s 15T response is usually to work cooperatively to
achieve compliance, and advise tribal government
of noncompliance and possible enforcement

® |f NO timely return tfo compliance, EPA may escalate
to enforcement




Specitic Areas on Which the EPA Is
Seeking Input from the Tribes

What impact(s) do you think the proposed Pilot will have on Tribal leadership
receiving information about noncompliance at tribal government
owned/operated USTs and the possible consequences of noncompliance,
iIncluding the possibility of a penalty?

hat impacts do you think the proposed Pilot will have on UST compliance at
tribal facilities?

Should the proposed Pilot include USTs owned and operated by the federal
government (i.e., the Department of the Interior’s Bureau of Indian Affairs and
Bureau of Indian Education, the Department of Energy, the Department of
Defense, etc.)?

Is the COVID-19 public health emergency impacting the ability of tribal UST
facilities to perform required compliance activitiese

» |f yes, what are the impacts?



For More Information....

» For UST compliance assistance resources, see
EPA’s USTs Program in Indian Country website

» For general information, see EPA’s Environmental
Protection in Indian Country Portal

» For compliance-related background, policies,
and more see EPA’'s Compliance & Enforcement
INn Indian County website



https://www.epa.gov/ust/underground-storage-tanks-usts-program-indian-country
https://www.epa.gov/tribal
https://www.epa.gov/tribal/compliance-enforcement-indian-country

Consultation Period: August 3 — October 30, 2020

Wednesday, August 12, 2020, 4-5 pm EST

» Call: 202-991-0477, Code: 970 055 947 #

®» Participate by Video: Join Microsoft Teams Meeting
» Tyuesday, August 25, 2020, 12-1pm EST

» Call: 202-991-0477, Code: 784 046 981#

®» Participate by Video: Join Microsoft Teams Meeting
Wednesday, September 9, 2020, 4-5 pm EST
» Call: 202-991-0477, Code: 726 641 439+#
» Participafte by Video: Join Microsoft Teams Meeting
Thursday, September 24, 2020, 11 am-12 pm EST

» Call: 202-991-0477, Code: 619 638 959+#

®» Participafte by Video: Join Microsoft Teams Meeting
» Friday, October 16, 2020, 1-2 pm EST
» Call: 202-991-0477, Code: 199 519 55#

®» Participate by Video: Join Microsoft Teams Meeting



https://gcc01.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_NzMyOTVjZmQtMmY5Mi00NmQ0LTgzYzItN2RkZDgzMTc0MjZh%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%252280c898e5-cfc3-427d-b443-eafcdba928a1%2522%257d&data=02%7C01%7CHolmes.Carol%40epa.gov%7C10e391c73a2a40d45d4508d828d7a525%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637304253933768302&sdata=eqEmIl279lX4CvdO6icc1Ncg0jXFq%2FQacQLdRVT9FZc%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_MGNmYjBmMmEtZDdjOC00NGFmLWExYmMtZjdkMjcyMTMyZmZj%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%252280c898e5-cfc3-427d-b443-eafcdba928a1%2522%257d&data=02%7C01%7CHolmes.Carol%40epa.gov%7Cdaf8a7139bbf40b4764208d82cf2b483%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637308768208632149&sdata=cF78Mx9YJ0k9o8D2m%2Fy7scY0DrtujPN1be0z%2BWdKixU%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_M2RlZTViNmQtY2FmYi00MTZiLTg5MTAtYjc3OWY5YzM1OGFh%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%252280c898e5-cfc3-427d-b443-eafcdba928a1%2522%257d&data=02%7C01%7CHolmes.Carol%40epa.gov%7Ca8c1f875cb0a483439b908d82cf2dc21%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637308768864522952&sdata=jdNyYPP31qmpeHFBOtm4%2FJfN%2B6sn3R3jPpLeQwyJ%2F6A%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_MzE0ZDE2MmEtZWYwMi00YmMwLTgxZGUtNWUzNDU4ZmEyZDY3%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%252280c898e5-cfc3-427d-b443-eafcdba928a1%2522%257d&data=02%7C01%7CHolmes.Carol%40epa.gov%7Ced43a7bd2fd1454200bf08d82cf2f65f%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637308769305068420&sdata=WNwKcgLHWcmU1MC9IZaMOioaXAO%2BEcRZk3X0n5HgDvE%3D&reserved=0
https://gcc01.safelinks.protection.outlook.com/ap/t-59584e83/?url=https%3A%2F%2Fteams.microsoft.com%2Fl%2Fmeetup-join%2F19%253ameeting_Njk4YWEwN2ItOGQ4Ni00OTU1LTg3NmMtNTkzNzk1YTU1ODhk%2540thread.v2%2F0%3Fcontext%3D%257b%2522Tid%2522%253a%252288b378b3-6748-4867-acf9-76aacbeca6a7%2522%252c%2522Oid%2522%253a%252280c898e5-cfc3-427d-b443-eafcdba928a1%2522%257d&data=02%7C01%7CHolmes.Carol%40epa.gov%7Cb827cb40a65f41239e9608d82cf43e7e%7C88b378b367484867acf976aacbeca6a7%7C0%7C0%7C637308774810505136&sdata=ObugBCfLqwejKAkWjpv%2FPs2UdPMhKv%2BraPnpM8bHySk%3D&reserved=0

For More Information & 1o Submit Comments

® For questions on the Proposed Pilof:
» Carol Holmes, Senior Counsel
holmes.carol@epa.gov or 202-564-8709

» Jonathan Binder, Senior Indian Program Manager
binder.jonathan@epa.gov or 202-564-2516

®» Send comments to: usipilotconsultation@epa.gov

®» Send comments via U.S. Postal Service to:
Jonathan Binder
U.S. EPA (MC 2241A)
1200 Pennsylvania Ave, NW
Washington, DC 20460



mailto:holmes.carol@epa.gov
mailto:binder.jonathan@epa.gov
mailto:ustpilotconsultation@epa.gov
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