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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Kern Qil & Refining Co., §
. 3
Petitioner, $
§
v. § Case No.: 20-1456
§
United States Environmental $
Protection Agency, $
§
Respondent.
PETITION FOR REVIEW

Pursuant to Section 307(b)(1) of the Clean Air Act, 42 U.S.C. § 7607(b)(1),
and Rule 15(a) of the Federal Rules of Appellate Procedure, Kern Oil & Refining
Co. (“Kern Oil”) hereby petitions this Court for review of the following final agency
action of the Administrator of the United States Environmental Protection Agency
(“EPA”): Denial of Small Refinery Gap-Filling Petitions. (See Exhibit A). This
agency action denied Kern Oil’s petitions for small refinery exemptions under the
Renewable Fuel Standard program for compliance years 2014, 2015, and 2016.
Kern Oil submitted those petitions to EPA on March 3, 2020.

EPA did not date the agency action, but EPA represented in subsequent email
correspondence with Kern Oil that EPA issued the agency action on September 14,

2020. To Kern Oil’s knowledge, the agency action has not been published in the
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Federal Register. While EPA attempted to email the agency action to Kern Oil on
September 17, 2020, Kern Oil did not actually receive that correspondence from
EPA until October 19, 2020. (See Exhibit A). This petition for review is timely
pursuant to 42 U.S.C. § 7607(b)(1) and 40 C.F.R. § 23.3.

Kern Oil has filed a petition for review of the same final agency action in the
United States Court of Appeals for the Ninth Circuit because Kern Oil believes that
jurisdiction and venue are proper in the Ninth Circuit. Kern Oil is filing this petition
as a protective measure because EPA stated in the agency action that “any petitions
for review of this final action must be filed in the Court of Appeals for the District
of Columbia within 60 days from the date this final action is published in the Federal
Register.” (See Exhibit A).

Section 307(b)(1) of the Clean Air Act requires that any final agency action
“which is locally or regionally applicable may be filed only in the United States
Court of Appeals for the appropriate circuit.” 42 U.S.C. § 7607(b)(1). The action
in this case applies to one refinery that is located in Bakersfield, California.
Notwithstanding this fact, EPA has taken the position that “this final action is
nationally applicable, or, in the alternative, EPA finds that this action is based on a
determination of nationwide scope or effect for purposes of section 307(b)(1).”
Although Kern Oil was not mentioned in this memorandum, EPA argues that the

memorandum was a nationally applicable action.
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In summary, although Kern Oil believes its petition for review is properly
before the Ninth Circuit, Kern Oil is filing this petition for review out of an
abundance of caution, as a protective measure, and without waiving any arguments
that jurisdiction and venue are proper in the Ninth Circuit.

[Signature page follows.]
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Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us

David M. McCullough

D.C. Circuit Bar No. 54995

EVERSHEDS SUTHERLAND (US) LLP

The Grace Building, 40th Floor

1114 Avenue of the Americas

New York, NY 10036-7703

212.389.5000 (tel)

212.389.5099 (fax)

davidmccullough @eversheds-sutherland.us

Counsel for Petitioner
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IN THE UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

Kern Qil & Refining Co., §
o 0 §
Petitioner, $
§

V. § Case No.: 20-1456
§
United States Environmental §
Protection Agency, §
§
Respondent. §

CERTIFICATE OF CORPORATE DISCLOSURE

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Kern Oil
& Refining Co. (“Kern Oil”) provides the following corporate disclosure statement:
Kern Oil is a wholly-owned subsidiary of Casey Co., a privately-held
California corporation. Neither Kern Oil nor Casey Co. has any ownership
relationship with a publicly-held company.
Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us
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David M. McCullough

D.C. Circuit Bar No. 54995

EVERSHEDS SUTHERLAND (US) LLP

The Grace Building, 40th Floor

1114 Avenue of the Americas

New York, NY 10036-7703

212.389.5000 (tel)

212.389.5099 (fax)

davidmccullough @eversheds-sutherland.us

Counsel for Petitioner
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CERTIFICATE OF SERVICE

Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c), and 25, and 40
C.F.R. § 23.12(a), I hereby certify that a copy of the foregoing was mailed by
certified mail, return receipt requested to the following:

Administrator Andrew Wheeler

U.S. Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Ave., NW
Washington, DC 20460

Hon. William Barr

Attorney General of the United States
United States Department of Justice
950 Pennsylvania Avenue, NW
Washington, D.C. 20530-0001

Correspondence Control Unit

Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

Dated: November 13, 2020 Respectfully submitted,

/s/ Susan G. Lafferty

Susan G. Lafferty

D.C. Circuit Bar No. 47582
EVERSHEDS SUTHERLAND (US) LLP
700 Sixth Street, NW, Suite 700
Washington, DC 20001-3980
202.637.3593 (tel)

202.383.0168 (fax)

susanlafferty @eversheds-sutherland.us

Counsel for Petitioner
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Exhibit A
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SUBJECT:  Denial of Small Refinery Gap-Filling Petitions
FROM: Andrew Wheeler. Administrator of the U.S. Environmental Protection Agency

TO: Small Refineries That Have Submitted Gap-Filling Petitions for an Exemption
from the Rencwable Fuel Standard Program

Section 211(o)9) of the Clean Air Act {CAA or the Act) authorizes the Administrator to
temporarily exempt small refinerics from their renewable fuel volume obligations under the
Renewable lFuel Standard {(RFS) program “for the reason ol disproportionate economic
hardship.” Congress created three classes of exemptions from the RES program for “small
reflinerfies).” which are defined as refineries with crude oil throughput averaging 75.000 barrels
or less per day for a calendar year.! First. Congress granted all small refineries a hlanket
exemption from the RIS program until 2011.% Sccond. Congress directed the Department of
Energy (DOE) to conduct a study? “to determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.”™
For any small refinery that DOI: determined would experience disproportionate economic
hardship. Congress directed EPA to “extend the exemption under clause (i) for the small refinery
for a period of not less than 2 additional years.™ Third. Congress provided that a small refinery
“may at any time petition the Administrator for an extension of the exemption under
subparagraph (A) for the reason of disproportionate economic hardship.™ In considering such a
petition. “the Administrator. in consultation with the Secretary of Energy. shall consider the
findings of the [IDOE| study and other cconomic factors.™

EPA issued repulations governing small refinery exemptions (SRE) in 2010 and amended them
in 2014.% The 2010 repulations implemented all three classes ol exemptions and defined “small
refinery”” the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received. the blanket statutory exemption by not

PCAA section 21 1(0)9). (o) 1)(K): 40 C.F.R. 80.1401.

2 CAA section 211 (o) 9NAND).

* ~Small Refinery Exemption Study, An [nvestigation into Disproportionate Economic
Hardship.™ Office of Policy and [nternational Aftairs. U1.S. Department of Energy. March 2011
{DOE Small Refinery Study).

T CAA scction 21 19X AN,

T CAA section 21 (o} 9N AN

®CAA section 21 T{o 9 BY).

7 CAA seetion 21 1{o}9)B)(i1): 40 C.I".R. 80.1441.

*75 I'ed. Reg. 14.670 (Mar. 26, 2010): 79 Fed. Reg. 42,128 (July 18. 2014).
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From: Cohen, Janet <cohen.janet@epa.gov>

Sent: October 19, 2020 2:31 PM

To: rwinchester@kernoil.com

Cc: jdehart@manatt.com; Dominguez, Alexander <dominguez.alexander@epa.gov>; Idsal, Anne <idsal.anne@epa.gov>
Subject: Resend: September 14, 2020 Small Refinery Decision Memo

Mr. Winchester,

| am sorry that you did not receive the original email we sent to small refineries covered by our September 14, 2020
decision memo. Chris McKenna subsequently sent you a copy of the email, but because we blind-copied the refineries
to protect confidentiality, your name, along with the other recipients, would not show up on the addressee list.
Therefore | am including a redacted screenshot here that does show your name as a recipient. I've also attached the
original email below.

Janet Cohen, Associate Director

Compliance Division

USEPA Office of Transportation and Air Quality
734-214-4511(office)

734-417-8271 (mobile)

cohen.janet@epa.gov

Screenshot:
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Original Email:

From: Cohen, Janet

Sent: Thursday, September 17, 2020 2:50 PM

To: Cohen, Janet <cohen.janet@epa.gov>

Cc: Nelson, Karen <nelson.karen@epa.gov>; Byron Bunker <Bunker.Byron@epa.gov>; Hengst, Benjamin
<Hengst.Benjamin@epa.gov>; Stahle, Susan <Stahle.Susan@epa.gov>

Subject: September 14, 2020 Small Refinery Decision Memo

Good afternoon,

You are receiving this email because you submitted one or more petitions for an RFS small refinery exemption for prior
compliance years that were addressed in a decision memo issued on September 14, 2020. Please see EPA’s September
14, 2020 memo regarding the disposition of your request(s), available here.

Janet Cohen, Associate Director
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Compliance Division

USEPA Office of Transportation and Air Quality
734-214-4511(office)

734-417-8271 (mobile)





