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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

AMERICAN REFINING GROUP, INC.,
Petitioner, Case No. 20-1472

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

PETITION FOR REVIEW

Pursuant to Section 307(b) of the Clean Air Act, 42 U.S.C. § 7607(b), and
Federal Rule of Appellate Procedure 15(a), American Refining Group, Inc.
(“Petitioner”) petitions this Court for review of the action of the Administrator of
the United States Environmental Protection Agency (“EPA”) issued on
September 14, 2020 and titled “Denial of Small Refinery Gap-Filling Petitions.”
This agency action purported to deny the petitions submitted by Petitioner for
small refinery exemptions under the Renewable Fuel Standard program for one or
more of the compliance years from 2011 through 2016. A copy of the action is
attached as Exhibit A.

The agency action states that, “pursuant to section 307(b) [of the Clean Air

Act], any petitions for review of this final action must be filed . . . within 60 days
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from the date this final action is published in the Federal Register.” Exhibit A at 5.
To Petitioner’s knowledge, however, the action has not yet been published in the
Federal Register. EPA’s regulations provide:

Unless the Administrator otherwise explicitly provides in

a particular promulgation, approval, or action, the time

and date of such promulgation, approval or action for

purposes of the second sentence of section 307(b)(1)

shall be at 1:00 p.m. eastern time (standard or daylight, as

appropriate) on (a) for a Federal Register document, the

date when the document is published in the Federal

Register, or (b) for any other document, two weeks after
it is signed.

40 C.F.R. § 23.3. Therefore, out of an abundance of caution, Petitioner files this
petition for review within the time period prescribed by 40 C.F.R. § 23.3(b) and 42
U.S.C. § 7607(b)(1).

Petitioner has also filed a petition for review of the same agency action in the
United States Courts of Appeals for the Third Circuit, the regional circuit in which
Petitioner is located, because Petitioner believes that jurisdiction and venue are
proper there pursuant to 42 U.S.C. § 7607(b)(1). Petitioner files this petition in
this Court as a protective measure because EPA stated in the agency action that
“any petitions for review of this final action must be filed in the Court of Appeals
for the District of Columbia Circuit.” Exhibit A at 5.

The Corporate Disclosure Statement required by Federal Rule of Appellate

Procedure 26.1 and D.C. Circuit Rule 26.1 is attached as Exhibit B.
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Dated: November 30, 2020

Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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EXHIBIT A
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SUBJECT:  Denial of Small Refinery Gap-Filling Petitions
FROM: Andrew Wheeler. Administrator of the U.S. Environmental Protection Agency

TO: Small Refineries That Have Submitted Gap-Filling Petitions for an Exemption
from the Rencwable Fuel Standard Program

Section 211(o)9) of the Clean Air Act {CAA or the Act) authorizes the Administrator to
temporarily exempt small refinerics from their renewable fuel volume obligations under the
Renewable lFuel Standard {(RFS) program “for the reason ol disproportionate economic
hardship.” Congress created three classes of exemptions from the RES program for “small
reflinerfies).” which are defined as refineries with crude oil throughput averaging 75.000 barrels
or less per day for a calendar year.! First. Congress granted all small refineries a hlanket
exemption from the RIS program until 2011.% Sccond. Congress directed the Department of
Energy (DOE) to conduct a study? “to determine whether compliance with the requirements of
[the RFS program] would impose a disproportionate economic hardship on small refineries.”™
For any small refinery that DOI: determined would experience disproportionate economic
hardship. Congress directed EPA to “extend the exemption under clause (i) for the small refinery
for a period of not less than 2 additional years.™ Third. Congress provided that a small refinery
“may at any time petition the Administrator for an extension of the exemption under
subparagraph (A) for the reason of disproportionate economic hardship.™ In considering such a
petition. “the Administrator. in consultation with the Secretary of Energy. shall consider the
findings of the [IDOE| study and other cconomic factors.™

EPA issued repulations governing small refinery exemptions (SRE) in 2010 and amended them
in 2014.% The 2010 repulations implemented all three classes ol exemptions and defined “small
refinery”” the same for all three classes. EPA regarded as eligible for an exemption only those
small refineries that qualified for, and thus received. the blanket statutory exemption by not

PCAA section 21 1(0)9). (o) 1)(K): 40 C.F.R. 80.1401.

2 CAA section 211 (o) 9NAND).

* ~Small Refinery Exemption Study, An [nvestigation into Disproportionate Economic
Hardship.™ Office of Policy and [nternational Aftairs. U1.S. Department of Energy. March 2011
{DOE Small Refinery Study).

T CAA scction 21 19X AN,

T CAA section 21 (o} 9N AN

®CAA section 21 T{o 9 BY).

7 CAA seetion 21 1{o}9)B)(i1): 40 C.I".R. 80.1441.

*75 I'ed. Reg. 14.670 (Mar. 26, 2010): 79 Fed. Reg. 42,128 (July 18. 2014).



USCA Case #20-1472  Document #1873696 Filed: 11/30/2020 Page 6 of 13



USCA Case #20-1472  Document #1873696 Filed: 11/30/2020 Page 7 of 13



USCA Case #20-1472  Document #1873696 Filed: 11/30/2020 Page 8 of 13



USCA Case #20-1472  Document #1873696 Filed: 11/30/2020 Page 9 of 13



USCA Case #20-1472  Document #1873696 Filed: 11/30/2020  Page 10 of 13

EXHIBITB
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

AMERICAN REFINING GROUP, INC.,
Petitioner’ Case No. 20-1472

V.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

CORPORATE DISCLOSURE STATEMENT

Pursuant to Federal Rule of Appellate Procedure 26.1 and D.C. Circuit Rule
26.1, Petitioner American Refining Group, Inc., provides the following corporate
disclosure statement:

American Refining Group, Inc. is incorporated under the laws of
Pennsylvania. American Refining Group, Inc. is a refiner of petroleum products.
American Refining Group, Inc. has no parent company, and no publicly held
company has a 10 percent or greater ownership interest in it.

Petitioner will file a revised corporate disclosure statement should it become
aware of a change in corporate ownership interests that would affect the

disclosures required by Rule 26.1.

Dated: November 30, 2020
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Respectfully submitted,

s/ Jonathan G. Hardin

Jonathan G. Hardin

PERKINS COIE LLP

700 Thirteenth Street, N.W., Suite 800
Washington, D.C. 20005-3960
Telephone: 202.654.6297

Facsimile: 202.654.6211
JHardin@perkinscoie.com

Attorney for Petitioner
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CERTIFICATE OF SERVICE
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Pursuant to Federal Rules of Appellate Procedure 3(d), 15(c) and 25, D.C.

Circuit Rules 15(a) and 25, and 40 C.F.R. § 23.12(a), | hereby certify that on

November 30, 2020, | will cause copies of the foregoing Petition for Review and

Corporate Disclosure Statement to be served by certified mail, return receipt

requested upon the following:

HoN. ANDREW WHEELER, Administrator
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

CORRESPONDENCE CONTROL UNIT
Office of General Counsel (2311)

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

HON. WILLIAM BARR

Attorney General of the United States
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Washington, D.C. 20530

HON. JEFFREY BOSSERT CLARK

Assistant Attorney General

Environmental and Natural Resources Division
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.

Washington, D.C. 20530

Dated: November 30, 2020
s/ Jonathan G. Hardin

Jonathan G. Hardin
PERKINS COIE LLP





