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CONGRESS & COURTS OPPOSE EPA
ATTEMPTS TO RESTRICT NPDES

Stormwater News

EPA to Appeal Suspension of Arizona NPDES. EPA
will file an appeal to the U.S. Supreme Court contesting
a recent Appellate Court decision that would suspend
Arizonas authority to issue stormwater permits.

In a decision last week, the U.S. Court of Appeals for
the Ninth Circuit denied EPA's request for a rehearing of
the case before the full Ninth Circuit. The case concerns
whether EPA considered or needed to consider the
implications of the Endangered Species Act when the
agency transferred the National Pollutant Discharge
Elimination System (NPDES) program to Arizona.

If the court's initia decision, issued in August 2005,
took effect, the stormwater permitting program in
Arizona would revert to the federa government. The
case aso cdls into question other state programs, such
& Alaskas, which currently is trying to obtain EPA
approval of its stormwater program. This article is from
the Thompson Publishing Group, the Sormwater Permit
Manual.

Correction to The Stormwater Quarterly, Spring Issue,
page 7. The correct statement should have read:

Dry Season Allows Relaxed BM Ps

T he Cdifornia Construction Permit has unique language
that allows relaxed erosion controls from May 31 to
October 1, the dry season. However, according to the
permit, al permit conditions apply during the dry
season. (News Continued on Page 3)

Why Do Environmentalists Say
Environmental Pollution Agency?

INSIDE THISISSUE
Page 2 - “Water Transfer” Discharge is Not NPDES
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Page 6 - Sediment Allowed From O& G Construction
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Inarushto beat a 2006 FHorida court decision
onNPDES permits, EPA hasproposed a“water
trandfer” rule that will alow the discharge of
pollutantsto navigablewatersfroma point source
without an NPDES permit. See article onpage 2.

Intwo unrdated actions, EPA published a new
and more redricted definition of “navigable
waters.” Just recently, EPA provided immunity
from NPDES for ol and gas construction
activities, including sediments. See articles on
pages 5 and 6.

Has EPA become apromoter of pollution or just
agang environmentd regulations? Is the Agency
apoalitica arm of the White House?

EPA long ago logt its status as an “independent
agency.” Presdent Regan dlowed EPA
Adminigrator Anne Gorsuch to minimize
enforcement and her Assstant RitaLavdleliedto
Congress and asareault, served three monthsin
prison.

Recently, EPA Adminigrator Chrigine Todd
Whitman resgned rather than carry out the
antipallution polices of Presdent Bush.

The editor of The Stormwater Quarterly
endorses the actions of Congress and the courts
to return EPA to its environmental protection
mission.



Environmental Groups Will Challenge EPA and Expect to Win in Court

Dischargers Who “Transfer” Polluted Water
Are Exempt From NPDES Under EPA Plan

EPA hasproposed regulations to expressy exclude
water transfer discharges from regulation under
NPDES (Section402 of the Clean Water Act). The
proposed rule would define “water transfers’ as “an
activity that conveys waters of the United States to
another water of the United States without
ubjecting the water to intervening indudrid,
municipa, or commercia use”

EPA published the proposed rule in the Federal
Register on June 7, 2006. Although the Agency
requested public comments, they may findize the
rule at the end of the comment period on July 26,
2006.

EPA isimplementing the rule to preempt a potential
court decison requiring a Florida water didrict to
apply for an NPDES permit for the discharging of
pollutants into the Everglades, in violation of state
water qudity standards. In 2004, the question of
whether an NPDES permit isrequired, went before
the U.S. Supreme Court (South Florida Water
Management District vs. Miccosukee Tribe of
Indians).

EPA thinksthat the Court will accept the new policy
and decide in favor of the Water Management
Didrict by cdling the discharge a “water transfer.”
But EPA misunderstands that the discharge is not a
water transfer but a discharge of contaminated
stormwater.

Rational

The Agency judtifiesthe exemptionfromNPDES on
Congressiond intent. EPA takes the position that in
1972, Congress intended to leave the oversght of
water transfers to sate authorities, not the NPDES
program. EPA’s legd andyss concludes that the
Clean Water Act should beinterpreted by andyzing

the statute as awhole, not interpret a Sngle section.
According to the Agency, a haligic approach is
needed because no one provison of the Act
expresdy addresses whether water transfers are
subject to the NPDES program.

Judtification for the proposed ruleis based, in part,
on Section 101(g) of the Act that establishes State
respongbilities to dlocate quantities of water within
itsjurisdiction.

If water transfer facilities operate so that pollutants
arenot added to the water being transferred, thena
permit would not be required. However, where
these sources do add pollutants to water passing
through the dructure into the downstream water,
NPDES permits are required. =k

2nd Circuit Court RgectsEPA’s
Water Transfer Rule

In a case decided on June 13, 2006, the Appellate
Court ruled againgt EPA saying:

“Finally, we regjected the contention that the
provisions of the CWA reserving power to the
states could overcome the express permit
requirement for water transfersthat result inthe
addition of pollutants. . . . none of the statute's
broad pur poses sways usfromwhat we find to be
the plain meaning of its text.”

The Caseis Catskill Mountains Chapter of Trout
Unlimited, vs. the City of New York. Aspart of its
water management system, the City deliversdrinking
water, high in turbidity, from a tunnd into a trout
stream. The City used the EPA policy | etter thet | ater
became the proposed Water Transfer Rule. *

Editor: NPDES does not interferewith the right
of states to allocate water.
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Construction Permittees May
Usea Local Program

The EPA sent a memo last month to regiona
offices and State agencies to encourage them to
examinewhether loca programs could qudify as
a subgtitute Erosion Control Program.

The Stormwater rule dlows subgtitution when
loca programs meet or exceed the provisonsin
EPA's congtruction generd permit.

The rules require a construction Site operator
developing a dte within the jurisdiction of a
regulated MS4 community to comply with any
additiond locd requirements.

Frequently the local requirement is to submit
their erosionand sediment plan (or SWPPP) to
the municipdlity for review and approva.

Where NPDES authorities identify a*“qudifying
local program,” the burden is reduced by
providing one s&t of requirements to follow.

When a loca sediment and erosion control
program meets the requirements in EPA’s
stormwater regulaion, the statemayincorporate
that program by reference in its permit for
congruction activities.

“We are ddighted tha EPA agrees that
encouraging the so-cdled locd qudifying
program would be a time and cost savings for
both the agency and builders” said David
Presdy, National Associationof Home Builders
(NAHB) President and a home builder from
Statesville, N.C. “We both have the same god:
to protect our nation's waterways from
congtruction site runoff. For years, NAHB has
argued that there are more dfident ways to
achievethat god.”

However, dl condruction permittees must
continue to prepare SWPPPs and conduct
frequent ingpections. =&

Stormwater News
(Continued From Page 1)

EPA has revised the National Menu of Best
Management Practices (BMPs). The new menu has
been redesigned to make it essier to browse and search.
It also cross-references many new resources from other
organizations involved in stormwater management. The
new “menu” now includes a comment feature so that
stormwater practitioners and experts can provide
suggestions, new data, and additional references. Visit
the menu at http//www.epa.gov/npdes/menuofbmps

The Construction 101 web cast held on May 10, 2006
was attended by more than 1,000 people. The public can
view the recorded and archived version anytime. The
next web cast, “Financing a Municipd Stormwater
Program” is on July 12, 2006. The webcasts are available
at www.epa.gov/npdes/training

California offers Electronic Submission of Storm
Water Annual Reports. The pilot version of the Storm
Water Annual Reporting Module (SWARM) is
avalable for review and registration online at
http://www.swrcb.ca.gov/stormwtr/docs/swarm/outre

ach.pdf . Dischargers may mail a paper annual report(s)
to the Regiond Boards as they have done in the past,
or may choose to use the new online method.

On June 5, 2006, SWARM will become part of the
California Integrated Water Quality System (CIWQS).
CIWQS is used by the Water Boards to compile water
quality data, standardize permits, automate processes,
and make data more accessble to Water Boards staff,
dischargers, the public, and the US Environmental
Protection Agency.

The city of Hobart, Indiana fired its stormwater
coordinator for what shetermed as" bad people skills."
Lorraine Bank, said she was told by Mayor Linda
Buzinec that some residents had complained about her
during her interactions with them.

One couple, Bryan and Charlotte Hess, came to the
Board of Works meeting Wednesday to discuss a
drainage issue on their property that is tied up in City
Court. During the discussion, Charlotte Hess said she
felt Bank harassed and threatened her with City Court
action

Bank said the firing took her by surprise. She said she
was doing her job of finding a sewer blockage on the
property. “I thought | was doing a real good job. | like
doing it," she said. "I fdt like | was doing something
big for the world." (From The New Y ork Times). sk
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Definition of “Navigable Waters’ is Uncertain, But “ Discharge’ is Clear

Supreme Court On Clean Water Act

Discharge Only Means “Discharge,” Not
Dischar ge of Pallutants

In a unanimous Supreme Court decision, states
have CleanWater Act (Act) authority to regulate
the discharge from hydrod ectric damsto prevent
the violation of water quaity standards. The
Court ruled that Section 401 of the Act requires
state water qudity certificationof “ discharges’ to
navigable weters.

The Court said the Congress “probably
disinguished theterms* discharge’ and ‘ discharge
of pollutants deliberatdly, in order to usethemin
separate places and to separate ends.” Thus,
Section 401 of the Act used the broader
term“discharge’ for the purpose of requiring
states to conduct a water quaity certification
where any federd permit isrequired and Section
402 of the Act where the term ‘discharge of
pollutants’ is used to require NPDES permits.

According to news reports, the May 15, 2006
Supreme Court decison concerning five amdl
dams on the Presumpscot River inMaine, affects
an estimated 1,500 power dams in 45 states.
Thecase of SD. Warren Company vs. Maine
Board of Environmental Protection, the
operator of the hydrodectric dams werelicensed
by the Federal Energy Regulatory Commisson.
When the company applied for license renewd,
they argued that water quality certification from
the Maine DEP was not required under the Act.

Writing for the Court, Justice Souter stated, “ Just
because the company does not add anything to
the water, it cannot be said that the river is
unchanged because of the company. Warrenitsdf
admits that its dams can cause changes in the
movement, flow, and circulation of ariver.”

Navigable Waters

In other cases, the Court divided 5-4, the Justices
decided tha regulated navigable waters incdlude
wetlands only if connected to anavigableriver or
sream by a sgnificant, regular flow of weter.

The decison involved two cases, Carabel v.
United States Army Corps of Engineers, No. 04-
1384, and Rapanos v. United States, No. 04-
1034.

The Judtices ordered a new round of hearingson
both casesto determine if the subject wetlands met
the new test to regulate only wetlands that have a
“dgnificant nexus’ to amgor waterway.

Justice John Paul Stevens, writing for the four
dissenters, said the new test will creste new
uncertainty and additiona work for regulators and
landowners. He dso sad the new test “will
probably not do much to diminish the number of
wetlands covered by the act in the long run.”
Justices Stephen Breyer, RuthBader Ginsburgand
David Souter also dissented.

Joan Mulhern, legidaive counsdl at Earthjustice
said, “Unfortunatdly, this it decison will likey
spur morelitigationefforts by industry and polluters
to continue to try to strip away Clean Water Act
protections for many of the nation's streams,
wetlands, rivers, and other waters. This opinion
underscores the need for Congressto step in and
resffirm the intent of the Clean Water Act.”

Who needs an NPDES permit was the question
32 years ago. The question remains. While the
Supreme Court continues interpreting the original
Clean Water Act, Congress continues to amend
the Act for reasons other than the intent of the
1972 Congress.
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EPA’s 2007 Budget Reinstates Traditional Definition of “ Navigable Waters”
Congress Rebukes EPA’s Narrow Guidance

The House passed an amendment to the Fiscal Y ear 2007 EPA Budget offered by Representatives John
Dingdl (D-M1), James Oberstar (D-MN) and James Leach (R-1A). The amendment would reingtate Clean
Water protections for wetlands, tributariesand streams. The amendment to the Interior Appropriations Bill
passed in the House on May 20, 2006 by a vote of 222-198.

In 2003, on the heds of the Supreme Court case, Solid Waste Agency of Northern Cook County
(SWANCQC) vs. U.S. Army Corps of Engineers, the Bush Adminigration issued an Advanced Notice of
Proposed Rulemaking and a policy guidance that went much further than SWANCC, exempting intrastate
waters from Clean Water Act jurisdiction.

A bipartisan group of 218 Members of Congress sent aletter to Presdent Bushasking imto withdraw the
proposed rule and rescind the guidance. The BushAdminigrationdid withdraw the proposed rule, but left
inplace the policy guidance, leaving an unclear policy that led to unregul ated dischargesinto streams, ponds

and wetlands.

Traditional Definition of “Waters of the US”
(1) All waters which are currently used, or were used in

the past, or may be susceptible to use in interstate or
foreign commerce, including all waters which are subject

to ebb and flow of thetide;
(2) All interstate waters including interstate wetlands;
(3) All other waters such as intrastate lakes, rivers,

streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet
meadows, playa lakes, or natural ponds, the use,
degradation or destruction of which could affect
interstate or foreéign commerce including any such

waters:
(I) which are or could be used by interstate or foreign

travelersfor recreational or other purposes; or
(i) from which fish or shellfish are or could be taken and

sold ininterstate or foreign commerce; or
iii) which are used or could be used for industrial

purposes by industries in interstate commerce.

(4) All impoundments of waters otherwise defined as
waters of the United States under the definition;

(5) Tributaries of waters identified in paragraphs (a)(1)-
(4) of this section;

(6) Theterritoria seas;

(7) Wetlands adjacent to waters (other than waters that

are themselves wetlands) identified in paragraphs (&)(1)-

(6) of this section.
(8) Waters of the United States do not include prior

converted cropland .... Waste treatment systems,
including treatment ponds or lagoons designed to meet
the requirements of CWA (other than cooling ponds ...)

are not waters of the United States.
40 CFR.230.3(s); 33 CFR 328.3(a); see also

substantively similar regulatory definitions at 40 CFR
1101, 1122, 116.3, 117.1, 122.2, 232.2, 300.5, part
300, 302.3 and 401.11.

EPA Administration Draft Rewrite of the Definition of

“Watersof the US" (Nov. 6, 2003)

(2) the territorial seas;

(2) treditional navigable waters;

(3) tributaries to traditional navigable waters;

(4) wetlands adjacent to waterslisted in (1) — (3)
“Traditiona navigable waters’ is not defined.

“Tributaries’ is defined as “waters that are part of a
system of surface waters and that contribute regular and
recurrent flow to traditional navigable waters
....Perennial  streams and intermittent streams that
contribute flow to traditiona navigable waters are
tributaries. Flows to traditional navigable waters must be
conveyed through a continuous system of tributaries
and/or tributary connections....

Tributaries do not include...discrete flows that do not
have groundwater as a source, such as emphemera
washes or streams.”

“Intermittent stresm” is defined as “a stream that has
flowing water for at least six months in years with normal
precipitation patterns, when groundwater provides
water for stream flow....”

“Adjacent” is defined as “hydrologicaly contiguous
such that adjacent wetlands provide regular and
continuous flow of surface waters to waters listed in
paragraph a(l) - (3). Surface flows to traditional
navigable waters include flows conveyed through
tributary connections. The continuous flow of surface
water which connects wetlands to traditionally
navigable waters must be constant except for seasonal
dry periods that occur during years with normal
precipitation patterns.” s

Sormwater Quarterly Page 5



Final EPA Rule Mis-Interprets Eneragy Policy Act, Promotes Voluntary BMPs

Oil and Gas Construction Exempted from NPDES

Effective June 12, 2006, uncontaminated storm
water discharged from oil and gasfidd activities
does not require a National Pollutant Discharge
Elimination System permit. This codifies changes
to the Clean Water Act made by the Energy
Policy Act of 2005.

Therefore, discharges of non-toxic sediment are
dlowable. Not exempted are discharges in
violation of water qudity standards or the
discharge of a hazardous substance or ail in
“reportable’ quantities.

States with  NPDES permitting authority must
comply with the EPA rule.

The exemption applies to field operations at oil
and gas exploration, production, processing or
treatment operations or transmission facilities.
EPA applies the exdusion to congtruction of
drilling Stes, waste management pits, and access
roads, as wel as condruction of the
trangportationand treetment infrastructure suchas
pipdines, natural gastrestment plants, natural gas
pipdine compressor dations, and crude all
pumping stations.

Sediment Pollution Allowed

NPDES regulaions (Section 402(1)(2)) provides
the conditions for pemit exemption. Not
exempted are stormwater discharges
contaminated by contact with raw materid,
intermediate  products, finished product,
byproduct, or waste products. Because sediment
does not normdly come in contact with raw
materid, intermediate products, finished product,
byproduct, or waste products, the discharge of
sediment is dlowed.

Voluntary BMPs

Ol and gas operations are encouraged to
implement Best Management Practices

(BMPs) to minimize eroson and control
sediment during and after constructionactivities.

The fallowing is now included in the EPA
sormwater regulations:

“ EPA encourages operators of oil and gas
field activities or operations to implement
and maintain Best Management Practices
(BMPs) tominimizedischargesof pollutants,
including sediment, in storm water both
during and after construction activities to
help ensure protection of surface water
quality during storm events. Appropriate
controls would be those suitable to the site
conditions and consistent with generally
accepted engineering design criteria and
manufacturer specifications. Selection of
BMPs could also be affected by seasonal or
climate conditions.”

For additiond underganding, see at http:
Ihwww.epa.gov/npdes/stormwater/oilgas

Editorial Comment:

The EPA interpretationof the Clean Water Act
far exceedsthe intent of Congress. Qil lobbyists
were successful in induding a provison into the
Energy Bill to exempt runoff from oil & gas
congruction activities.

However, the Act does not exempt discharges
contaminated by contact with any overburden.
If sediment is surface soil and surface sail is
overburden, then sediment is overburden and
not excluded.

EPA exceeded its authority and abandoned its
misson when it dlowed sediment to be
excluded if uncontaminated by toxics. Sediment
without a toxic substance is a pollutant and the
courtswill reverse EPA ... Agan. sk
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EPA Employees Take Their Jobs Seriousy and L ead by Example

EPA Region 10 Gets Credit for Permit Enfor cement

EPA’s Northwest Region 10 has pemit
respongbility for the states of Alaskaand Idaho.
The other states in the Region, Washington and
Oregon, have NPDES permit issuance authority
and are vigoroudy enforcing the stormwater

permit program.

EPA setsagood example with programoversight
and enforcement in Alaska and Idaho.

Two seafood companies in Alaska were caught
by EPA inspectors dumping waste from their
operation directly into nearby waters. Ocean
Beauty Seafoods will pay $126,000 and
Norquest Seafoods will pay a$77,000 pendlty.

According to Kim Ogle, EPA NPDES
Compliance Unit Manager, two plants operated
by Ocean Beauty Seafoods were inspected and
one discharged seafood waste directly into Orca
Inlet, due to a sump oveflow; discharged
untreasted sanitary waste from a lesking waste
sump. Foam and bloody water extended more
than amile from the outfall.

The other plant discharged unground fish waste,
condgting of fish carcasses, fish heads, viscera
and wastewater, into Excurson Inlet causng
deposition of foam, scum, dudge and solids on
the adjoining shorelines. They were aso charged
withfailureto conduct daily inspections, falureto
repair an outfal and falure to report the
dischargesto EPA.

Norguest Seafoods had violations at three of its
fadilities. The Cordova Facility did not conduct
adequate daily inspections, failed to amend its
BMP Plan and failed to keep a copy of the permit
a thefadlity. The Petersburg fadlity discharged
bloody seafood processing wasteintoacity storm
drain and directly to the ocean, did not conduct

adequate dally ingpections, did not update the
BMP Pan and did not accurately record daily
observations. The Ketchikan Facility did not
conduct adequate daily inspectionsand discharged
more than 100 pounds of unground seafood
processing waste directly into Tongass Narrows.

Congruction Enforcement in Idaho

The Idaho Transportation Department (ITD) and
contractor, Scarsdlla Brothers, Inc., have agreed
to pay $895,000 for stormwater permit violations.
Both the State and their contractor faled to
provide adequate stormwater controls for a large
highway project that later deposited many tons of
sediment in Mica Creek, which flows into Lake
Coeur dAlene.

Under the terms of the consent decrees, ITD will
pay apendty of $495,000 and Scarsella Brothers
will pay $400,000.

Both have agreed to send their engineers and
environmenta inspectorsto a certified ssormwater
management traning, and ITD has agreed to
implement new constructionmanagement practices
to hep avoid future violations of the sormwater
regulations. sk

EPA’s Southwest Region 6 Gets Credit Too

The City of Ddlas violated their stormwater
management program and will (1) pay a civil
penaty of $800,000, (ji) spend at least $1.2 million
on two supplemental environmenta projects, (iii)
hire and keep on saff specified numbersand kinds
of employeesto implement the City's stormwater
program, (iv) carry out ingpections of industrial
fedilities, congtructionsites, and stormwater outfals
a specified intervds, and (v) implemet an
environmentd  management  system to twelve
fadilities sk
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John Whitescarver, Exec. Dir.
Nationa Stormwater Center

B.S. and M.S. in Civil Engineering
»Qualified Environmental Professional
Certification by the Institute of Professiona
Environmental Practice
»Team to Organize US EPA & Write Clean
Water Act Rules, National Expert, Munidpal
Permitting Policy; Awarded EPA Bronze Medd
by US EPA, 1970-1979
»Appointed to EPA Advisory Committee on
Compliance Assistance
»Appointed by Small Business Adm. to EPA
committee (SBREFA) for streamlining Phase 11
stormwater rules.

Florida DEP
Control  Inspector

»Stormwater  Instructor  for
Erosion & Sedimentation
Course

»Chairman of aloca land trust

The Center for

2006 Training Schedule
Certified Stormwater Inspector

Indianapolis Jul 24-25
Denver Aug. 21-22
Sesttle Sep. 18-19
Los Angeles Oct. 23-24
Houston Nov. 13-14
Philadel phia Dec. 11-12
Certified lllicit Detection I nspector
San Jose, CA Oct. 11-12
Certified Sediment Control I nspector
Indianapolis Jul 26
Denver Aug. 23
Sesttle Sep. 20
Los Angeles Oct. 25
Houston Nov. 15
Philadel phia Dec. 13

Call Diane at 888-288-6852

National Stormwater Center Offers:

w Certified Inspector Training Courses:
O Stormwater
O Sediment Control
O licit Detection

= SWPPP Templates

w Sampling Assistance

vz Corporate Training

= Compliance Tracking

= The Stormwater Quarterly

Environmental Compliance (CEC) d.b.a. The National Sormwater Center, provides
compliance assistance in the form of certifications, employee training, sampling, permit tracking, SWPPP

Subscribe

The Stormwater Quarterly is published four
times a year. Subscriptions are $59.95
annually. You may pay by check, credit
card or request an invoice. Please make
checks payable to National Stormwater
Center, 7000 SE Federal Highway, Suite
205, Stuart, FL 34997.

Fair Use Notice

The Stormwater Quarterly contains
copyrighted material which may not always
be specifically authorized by the copyright
owner. “FareUse” of copyrighted materid is
provided for in Section 107 of the U.S.
Copyright Law. We distribute some
material, without profit, to those who
express a prior interest in receiving
information for research and educational
purposes. Theinformationinthe publication
isfor informational purposes only.

The Center assumes no liability for any
actions taken in reliance thereon. We make
the Quarterly available to advance
understanding of political, economic,
democracy and social justice issues.

You may quote or reproduce The
Sormwater Quarterly, in whole or in part,
without permission
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U.S. POSTAGE

templates, technical and regulatory opinion to business and government agencies. CEC is a nonprofit, PAID

nonpartisan and charitable corporation.

Center for Environmental Compliance
National Stormwater Center

7000 SE Federa Highway, Suite 205
Stuart, Florida 34997
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