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Church Rock and Crownpoint) is tribal trust land or allotted land, and almost all of the

people living in the community surrounding the HRI project are Navajo. HRI should not be
allowed to circumvent federal jurisdiction based on one small quarter section of land.

Very truly yours,

NORDHAUS, HALTOM, TAYLOR,
TARADASH & FRYE, LLY

SOt £ }J"“ﬁ"
Jill E. Grant
Attorneys for the Navajo Nation

cc: James R. Bellis
Asst. Attorney General, Navajo Nation

Bennie Cohoe
Executive Director, Navajo Naton EPA
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CHURCH ROGK
CHAPTER

-~
Navajo name. Kintitsoh sinili
Interpretation; Group of yellow houses
Population: 1980 Census: 1,622
1860 Census: 1,684
1593 Estimate; 1,742
Estimared land size. 52.718.15 Acres
Land Managemen! District . 16
; GOVERNMENT
: Number of Chapter NTC delegale(s): 2
Delegate(s) shared with:
\ Bread Springs
- Nurnber of police officer(s). 1
Navajo Pelice district office covening Chapter .
Crownpaint District
Tribal otfices that provide services within Chapter
Dept. of Emplayment and Training
Child Development
Division of Social Services
Community Health Representative
Dep! of Behavioral Health
MEDICAL
Haspital(s) and clinic(s) where maost Chapter pecple go.
Hespial Town
- Galup Indian Medical Center  Gallup, NM
: i
Llinig Town
! Fort Wingate Dental Clinic FI. Wingate, NM

5 210

EDUCATION

Toral enroiiment by school (Fall 92):
School £orolled
Church Rock Elementary Sch. 234
Gallup High Sehool 389
JFK Middle School 213
wingate Elementary School 72
Wingate High School 72

No enroltment figures provided far the Church
Rock Head start Center, Indian Village Head stan Center
and Church Rock Homebase,

COMMUNICATIONS
Regular TV reception; stations received.
Lalllatters Town
KQAT Albuguerque, NM
KRQE Albuguergue, NM
KORB Albuquergue. NM
KNME Albuquerque, NM
Clear AM radio stalions received.
Call Lettars Town
KYVA . Galiup, NM
KGAK Gallup, NM
KTNN Window Rock, AZ
Ciaar FM radio stations received:
Call Letters Town
KKQOR Gallup. NM
KQONM Galup, NM
KGLX Gallup, NM

wewspaper received within the Chapter:

Paper Town
Gallup, NM

The Independent
Navaje Times Window Rock, AZ

CiviC

Churehes:
Name of Chitrch
Catholic Church
Christian Raform
Pemacustal
Chureh of God

Indigenaus:
Traditional Navajo Religion
Native American Church

COMMERCIAL
Availabie establishments in the Chapter .
Gas Statioh
Canvenient Stores
Restaurant
Trading Post
Laundromart

—_ ad ok )
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~—dURCH ROCK CHAPTER (Centinued)

"RANSPORTATION

Paved roads through the chapter area:
Intersiate 40
State of Naw Maxics Route 568
U. 8 Histonc 66

Nistances !o:

e SN U L Y Y M ORI o M A

%

A land use plan has been develeped with
technical assistance trom Southwes! Lana Resaarch,

and development accerding to the plan is being
promoted and pursued,

This Chapter infarmation was updated by N
Telenhone Np i

Charleg Damon, [I: CSC 508 288.5845

Agency: Crownpaint 47 miles

window Rock 34 miles .
Gallup, NM 10 miles -

MAJOR EMPLODYERS

Indian Plaza 18

Thampson's Siore 6

Renoboth Christian School 28

Thriftway 2

Red Rock State Park 17

Chureh Roek Scheol 18

Church Rock Mine 2

Pre-Schools 13

Navajo Natiesm/Chaper Officials 21

Metridian Cil Co. a9

Mamilten Construction Co. 25

-~ OCAL NATURAL RESQUACES
Sand &. Gravel
Uranium
Coal
Scerery (lourism)

CTOMMUNITY/COQPERATIVE FARMING
None. Estimated number of family farms;

| "RIEF QYERVIEW OF CHAPTER

44

: The Chureh Hock Chapler Mouse is located east
of the Indian Village near the junction of State Route 566
iﬂnd the old U. 5, Boute 88, generally five miles east of
! allup, New Mexice, The Indian Village Housing located
Lo the Church Rock Comimunity was once used 1o house
employees from the Ft. Wingale Army Depot during

 farid War Il

i Church Rock Chapter has 10 units of low rent
NHA housing east of the chapter house: 80 more units
are localed wes! of State Route 586, The chapter with-

!
|
i
H
!

ew soime fand for a sub-division at the Sungance area.
Some of the remete areas af the community

have archaeclogical significance such as ancient
{ritings, kiva circles and remnants of Anasazi dwellings.
| ind within the Chureh Rock Chapter consisis of
Uitferent ownership stalus, whereas other communities

2 totally trust lands. Being localed adjacent to Red
¢k State Park and the City ot Gallup enables the
rmmm to generate revenues through variaus activities

and provides some aceess to employment ter chapter

{ﬂembers.

!
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Mark E. Weidler, Secretary

New Mexico Environment Department
1190 St. Francis Drive

P.O. Box 26110

Santa Fe, NM 87502

Dear Mark-

Thank you for your response to my February 11, 1997 letter regarding the proposed in-
sity uranium mining project of Hydro Resources, Inc. (HRI) at Church Rock, New Mexico. In
this Jetter, I want 1o follow up on our conversation at the All-States Meeting, address the issues
raised in your recent Jetters and talk about the next steps that we should take.

Before discussing your specific points, let me express my deep concern that NMED
believes that EPA's actions are contrary to the intent of Congress and recent court decisions, and
that EPA may be inappropriately interfering with NMED's issuance of a state permit pursuant to
state law. I want 10 reassure you that EPA is as committed as NMED to following Congressional
direction and applicable court decisions. Further, our focus over the last several years has been
on the requirements of the federal Safe Drinking Water Act (SDWA)., We have not questioned
NMED's independent authority or obligations 1o issue a permit to HRI under state Jaw.

What ] believe we have is a basic disagreement about what Congress and the courts have
said. As explained in the enclosure to this letter, EPA does not share NMED's interpretation of
the federal case law. We believe the federal court decisions that NMED cites did pot resolve the
status of Sections 8 and 17 but rather have indicated that the Indian country status of land within
the Executive Order 709/744 area is to be determined on a case by case basis. Accordingly, from
our perspective, EPA's actions are fully consistent with federal law and Congressional intent.

You have also indicated that the Indian country status of Sections 8 and 17 was
adjudicated in the context of NMED processing HRT's permit application for Section 17 and in a
state court decision concerning water rights. As explained in the enclosure, it appears that the
NMED hearing officer recognized that her opinion as to Section 17 pertained only to NMED's
authority under statc Jaw and was not binding 2« to the federal SDWA. Further, the hearing did
not address the status of Section 8. However, to the extent NMED interprets that decision as
applying to EPA, under well established federal case law concerning Indian rights, neither the
NMED permitting decision nor the state court water rights decision binds the federal government
since it was not a party to the proceedings.
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For these reasons and those explained in my last letter, EPA’s position remains that HR1
must obtain its federal SDWA permit for Section 17 from EPA, not NMED. Although EPA
believes that Section 17 clearly is Indian country, we have also cited a second basis for EPA
permitting HRI's proposed project on Section 17 under the federal SDWA -- EPA's retained
authority 10 issue permits on disputed lands. Qur decision to treat the status of Section 17 as in
dispute does not require NMED to concede jurisdiction, nor does it grant the Navajo Nation
jurisdiction. Rather, EPA has determined only that there is a dispute such that EPA will issue the
permit untdl the status of Section 17 is resolved.

Additionally, EPA has determined that a dispute exists regarding the Indian country status
of Section 8, and, therefore, HRI must obtain its federal SDWA permit for Section 8 from EPA as
well. As [indicated in my previous letter, EPA was ot ready to conclude that a dispute existed
based simply on the assertion of the Navajo Nation. However, after carefully reviewing the
materials submitted by the Navajo Nation and NMED, EPA believes the Navajo Nation has
presented substantial arguments to support its claim that Section 8 is within Indian country. (See
the attachment for further analysis.} EPA would not be discharging EPA's trust responsibilities to
the Navajo Nation if we were to ignore the information subminied by them. Consequently, given
the different positions of NMED and the Navajo Naton, EPA is treating the status of Section 8 as
in dispute. Clearly, it would have been much preferable if the Section § issue had been brought to
EPA's attention prior to NMED issuing a permit. Nevertheless, that did not happen, and EPA has
an obligation 1o examine the status of Section 8 when requested by the Navajo Nation. I want to
emphasize, though, that EPA has not taken a final position on the Indian country status of Section
8, only that the status is in dispute.

You have indicated that NMED believes that EPA's retention of permitting authority is
inapplicable because NMED has the clear authority to regulate all UIC wells outside the formal
boundaries of the Navajo Reservation. From our perspective, however, it is that very authority
under the federal SDWA that is in dispute. Further, it is EPA's position that the UIC regulations
do authorize EPA to retain permitting authority in cases Hke this. The regulations at issue, 40
CFR Part 147, subpart HHH, were specifically promulgated for Indian country and clearly stated
EPA's intent that EPA would retain SDWA permitting authority over disputed lands. Unlike the
type of dispute you referred 10 between two states and a private party (where EPA would not get
involved), EPA has a direct and vital interest where Indian tribes and the federal SDWA are

involved.

I would like 1o reiterate that EPA has never indicated that our authority under the SDWA
would prevent NMED from issuing a permit to meet applicable state requirerents. I remain
willing to work closely with you 0 coordinate our perrnits and am a little puzzled by your
perception that EPA is unwilling to do so. Given the overlapping technical and policy issues for
the Church Rock, Crownpoint, and Unit 1 portions of HRI's proposed project, EPA has made
several written and oral requests to arrange meetings with NMED, but your staff has not taken us
up on our offers. 1 would like to start these discussions as soon as possible.

With respect to pursuing discussions on joint permitting, you asked me to clarify why EPA
concluded that it did not make sense to pursue that path at this time. There are several reasons,
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which I am happy to review. First, you may remember that a major premise of pursuing a joint

. permitting approach was that there would be a three-way agreement between NMED, EPA, and

the Navajo Nation, so that the three sovereigns would not devote substantial resources to an
agreement only 1o have 1t challenged in court by one of the parties. As I stated in my previous
letters, the Navajo Nation did not believe that it was in its interest to engage in this effort.
Without the participation of the Navajo Nation, the joint permit approach would not achieve the
goals we set out.

Second, as my staff has discussed with NMED staff on several occasions, EPA did not
believe that joint permitting could provide the substantial benefits that NMED anticipated. Given
the heightened level of concern that HRI's project has generated, we thought that it would be
difficult to elminate the potential for someone to challenge the permit in EPA and NMED appeal
proceedings on both jurisdictional and technical grounds. If the agencies or courts reached
different conclusions on the jurisdictional issue, we would be in the untenable position of having
conflicung versions of the "same” permit. In addition, in order to implement the permit, it would
be necessary to know which provisions were enforceable by EPA under the SDWA and which by
NMED under state law. For these and other reasons, it seemed to us that joint pcnmtung was not
likely to reduce significantly jurisdictional conflicts. :

Third, I have been pessimistic about the hkelihood of our agreeing on 2 joint permitting
approach to this problem. Despite a number of attempts, NMED and EPA had made &ttle
progress in this area. In addition, NMED staff seemed to believe that having HRI submit a permit
application to EPA infringed on New Mexico's jurisdiction, even though it is the company, not the
State, which would subrmit the application. Moreover, under any of the approaches that EPA and
NMED have discussed, HRI must apply to EPA for a SDWA UIC permit. Given all of these
factors, I thought that it would be best w begin the EPA permitting process now,

EPA, therefore, is informing HRI of the need to submit 2 SDWA permit application to
EPA for its proposed project on Section 8 and, as previously requested, for Section 17. To the
extent we can, we will use the information already submitted 1o NMED. However, some type of
application is a legal prerequisite for federal law as it is for state law. Whether EPA and NMED
proceeded under a joint or dual permitting approach, HRI would need, as 2 matter of law, to
submit a SDWA permit application to EPA. This course of action does not preclude the
possibility of an agreement later. If NMED is still interested, EPA is willing to engage in further
legal discussiops with NMED and the Navaju Nation concurrent with the start of our permitting

process.

I realize that requiring a federal permit for Section 8 will be disruptive to some degree,
especially since NMED and HRI have assumed until recently that the NMED-issued permit would
be effective for the purposes of the federal SDWA. However, since HRI must still obtain a
license and other approvals from the Nuclear Regulatory Commission, the Bureau of Indian
Affairs, and the Bureau of Land Management before it can operate, I am optimistic that EPA can
assure compliance with the SDWA and act in a timely manner, especially with your cooperation.
Moreover, I will be asking HRI to meet with EPA to discuss the schedule for reviewing HRI's
permit applications for Sections 8§ and 17.
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HRI's proposed project involves a number of complex Jegal, policy and technical issues
that cannot be resolved by a continuing exchange of letters. Whatever permitting scheme will be
in place, all of the agencies will need to work together. Ihope you will cooperate with me to
make the transition to EPA SDWA permitting for Section 8 as smooth as possible to mmimize the
impact on HRI. To meet our mutual goal of maximizing environmental protection, our staffs (and
the Navajo Nation EPA) need to start talking about the permits for HRI's proposed project.

Apart from Church Rock, EPA is reviewing the permit application for Unit 1, and will need to
coordinate with the Navajo Nation EPA and NMED. Therefore, I am again asking my staff to
arrange a meeting between Region 9, NMED, and the Navajo Nation. '

Please don't hesitate to call me if you would Iike to discuss this matter further. If your
staff has any questions, please have them contact Jim Walker at (415) 744-1833 on technical
issues, and Greg Lind at (415) 744-1376 for legal questions.

Yours,

I

QULU\,
Felicia A. Marcus
Regional Administrator

Enclosure
cc: Bennije Cohoe
Executive Director

Navajo Nation EPA

James Bellis
Navajo Nation DOJ

Jerry Clifford

Acting Regional Administrator
EPA Region 6
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ANALYSIS OF JURISDICTIONAL ISSUES REGARDING
. HRY'S CHURCH ROCK PROJECT

Hydro Resources, Inc. (HRI) proposes to conduct in-situ uranium mining at three locations
in porthwest New Mexico near the boundary of the formal Navajo Rescivation - Church Rock,
Crownpoint, and "Unit 1" (also near Crownpoint). HRI's project requires an underground injection
control (UIC) permit issued under the federal Safe Drinking Water Act (SDWA). The proposed mine
sie at Church Rock is Jocared on the foliowing contiguous secuons within Township Sixieen Nonh,
Range Sixteen West, New Mexico Prime Meridian; Section B (the southeast quarter) and Section 17
(the north half). ‘

In 1983, the State of New Mexico Environment Department (NMED) received primacy to
adrnmister the UTC program under the federal SDWA. NMED's primacy does not extend to Indian
country. In October 1988, EPA promulgated supplemental federal UIC regulations (40 CFR Part
147, subpart HHH) that applied to all Indian country in New Mexico, as well as Navajo Indian
country in Arizona and Utah, The preamble to the final rule establishing the federal UIC program for
Navajo Indian country states that when there is a dispute regarding the Indian country status of an
area, EPA retains permitting authority under the federal SDWA, and, "pending the resolution of
jurisdictional disputes, EPA will implement the Federal UIC program for [the] disputed lands." 53
Fed. Reg. 43095, 43097 (October 25, 1988).

In 1989, NMED approved a Discharge Plan (UIC permit) for HRI's project on Section 8.
HRI was also required to obtain a Temporary Aquifer Designation (TAD) from NMED because it
.planned to inject into an underground source of drinking water (USDW). Urnder the Memorandum
of Agreement between U.S. EPA Region 6 and New Mexico, which set the responsibilities and
procedures for administering the UIC program, EPA had 10 approve all TADs. EPA Region 6
approved the TAD for HRI's project on Section 8 on June 21, 1989.

In September 1992, HRI applied to NMED to amend the Discharge Plan for Section 8 to
include the proposed operations on Section 17. In April 1993, NMED sought approval to extend the
existng TAD mto Section 17. However, because EPA determined that Section 17 is Indian country,
EPA Region 6 did not approve the TAD extension, informing NMED and HRI that HRI should apply
to EPA Region 9 for federal SDWA permits and any required aquifer exemptions. In August 1995,
after a hearing on the proposed amendment to the Discharge Plan, NMED again asked EPA Region
6 10 approve the extension of the Section 8 TAD to Section 17, Region 6 again informed NMED
that because Section 17 is Indian country, HRI must obtain the permit and aquifer exemption for the
purposes of the federal SDWA from EPA Region 9.

In October 1996, in the context of NMED's reviewmg HRI's application to renew the original
Discharge Plan for Section 8, the Navajo Nation objected to NMED's approval of HRI Discharge
Plan for Section 8 because, according to the Navajo Nation, the land is within a dependent Indian
community (therefore within Indian country) and outside the jurisdiction of NMED. The Navajo

1
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Nation also requested that Region 9 process any permit applications for HRI's project under the
federal SDWA.

In response to EPA’s position on Section 17 and the Navajo Nation's claims regarding the
status of Section 8, NMED has asserted that it believed that both Sections 8 and 17 have been
determined pot to be Tndian country under the holdings in recent federal court case and pursuant 10
the rulings of a state court and a state administrative proceeding. The following discussion reflects
EPA's analysis of the jurisdictional status of Sections 8 and 17 under the holdings of recent federal
court decisions and the effect of the swate coun decision and the ruling in the administrative
proceeding, respectively. )

THE INDIAN COUNTRY STATUS OF CHURCH ROCK

The jurisdictional history of the land around Church Rock is complex. Originally this area was
not part of the formal Navajo Reservation as established in the 1868 Treaty and subsequent Executive
Orders (EO). In 1907, at the prompting of the Superintendent of the Navajo Agency, President
Roosevelt issued EO 709, which withdrew from the public domain approximately 1.9 million acres
"as an addition 10 the present Navajo Reservation." Executive Order 709 (1907). The area described
in EO 709 was subsequently modified by EQ 744, with the entire area referred to as the "EO 709/744

area "

The express purpose of adding the EO 709/744 area to the Navajo Reservation was to
provide allotments to "landless™ Navajo Indians living outside the formal Reservation and to protect
these Navajos from the depredations of non-Indian settlers. Nonetheless, EOs 1000 (1908) and 1284
(1911) restored unalloted lands in the EO 709/744 area 1o the public domain. In a recent case, the
U.8. Court of Appeals for the Tenth Circuit ruled that EQs 1000 and 1284, which were hased on a
Joint Resolution of Congress, disestablished (also referred to as "diminished”, "rerminated” and
“canceled”) the boundaries of the EQ 709/744 area as an addition to the Navajo Reservation.

Puisburg & Midway Coal Mining Co. v, Yazzie, 909 F.2d 1387 (10th Cir.), gert. denjed, 498 U8,
1012 (1990) (Pitisburg & Midway D).

The issue before the Tenth Circuit in Piusburg & Midway I was whether the Pittsburg &
Midway mine is within Indian country (and thus subject to the taxing power of the Navajo Nation)
because it is within the EQ 709/744 area. The Tenth Circuit held that EOs 1000 and 1284 had
disestablished the reservation boundaries described in EQs 709 and 744 and none of the land in the
EO 706/744 area is within Indian country simply by being within the boundaries of the EQ 709/744
extension 10 the Navajo Reservation. At the same time, however, the Tenth Circuit held that much
of the land in the EO 709/744 area meets the definition of Indian country, remanding the case back
10 the District Court to determine if the mine consists of allotments or is within 2 dependent Indian
community. ‘There is no land held in trust for the benefit of the Navajo Nation ("tribal trust land™)
at the Pittsburg & Midway mine.
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In a subsequent decision, Pittshurg & Midway Coal Mining Co. V. Watchman, 52 F.3d 1531

(10th Cir. 1995)(Bitsburg & Midway 1D, dismissed with prejudice, No. CIV 86-1442M (D.N.M. July
10, 1996), the Tenth Circuit held that approximately 47% of the mine is within Indian country

because 1t is located on mdividual Indian allotments. The court also found that the entire mine might
be within Indian country because it is within a dependent Indian community, even though
approximately 40% was privately owned. The Tenth Circuit set out a four part test for determining
the existence of a dependent Indian community and again remanded the case back to the District
Court to make such a determimation. The Tenth Circuit also expressly held that the private ownership
of mineral rights on land that is otherwise Indian country does not change the Indian country status
of that land. ]Jd. at 1542. |

Because HRI's entire project (Church Rock, Crownpoint, Unit 1) Les within the boundaries
of the EO 709/744 area, the Indian country status of the project is affected by the Tenth Circuit's
decisions in the Pirtshurg & Midway case. Because the history of Sections 8 and 17 is different and
becaunse that history affects their status, the Indian country status of each Section is discussed
separately below.

tion 17

In June 1929, the Santa Fe Pacific Railroad Company conveyed Section 17 by deed (in a total
conveyance of approximately 42,000 acres) to the United States in trust for the benefit of the Navajo
Nation. Santa Fe had owned Section 17 before the President had created the EO 709/744 area as an
extension of the Navajo Reservation. In the deed, Santa Fe reserved the mineral nghts and a surface
easement to conduct any mining. In 1959, the Navajo Nation and Santa Fe executed a "Surface
Owner's Agreement” that set out the terms and conditions on how Santa Fe would conduct mining
operations on the land conveyed in the 1929 deed. HRI now owns the mineral rights for Section 17,

Most of the disagreement about the Indian country status of Section 17 stems from different
undersiandings of what the Tenth Circuit meant in Pittsburg & Midwayv I when it held that the EO
709/744 area had been disestablished. The position of NMED seems to be that no land within the
EO 709/744 area can be considered "reservation.” EPA believes that this is not the holding of
Piusburg & Midwav [ or consistent with other Tenth Circuit and Supreme Court decisions.

The Supreme Court and the Tenth Circuit have long held that land held in trust for the benefit
of Indian tribes (tribal trust land) is Indian country. Qklahoma Tax Commission v, Sac and Fox

Nation,  U.S._, 113 8.Ct. 1985 (1993); Oklahoma Tax Commission v. Citizen Band Potawatomi
Indian Tribe of Oklahoma, 498 U.S. 505 (1991); United State v, Tohn. 437 U.S. 634 (1978): United

State v. McGowan, 302 U.S. 535 (1938); Chevenne-Arapaho Tribes v, Oklahoma, 617 F.2d 665
(20th cir. 1980). According to the Supreme Court, the key is not whether the land was formally
designated a “rescrvation,” but whether the land had been "validly set apart for the nse of the Indians

as such.” Potawatomi, 498 U.S. at 511 (quoting John).
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Piusburg & Midway I did not change the law regarding tribal trust land in the EQ 709/744
area. In fact, the Tenth Circuit noted that a large amount of the land in the EO 709/744 area was
Indian country, but not because it is within the boundaries of EO 709/744 since those boundaries had
been disestablished in 1911, Instead, only land that had been "validly set apart” by other means --
other than smmply bemg within the EO 709/744 area -- could be Indian country. The act of the United
States taking Scoton 17 o wrust for ihe benefit of the Navajo Nation (as shown io the 1929 Deed)
establishes, prima facie, that the land has been "validly set apart” for the Navajo Nation.

NMED has correctly emphasized that Congressional mtent is crucial in determining whether
any parcel of land is Indian country. In Pittsburg & Midwav ], the Court held that Congress intended
to disestablish the EQ 709/744 area as a reservation, returning surplus, unalloted lands to the public
domain. In response to the Navajo Nation's argument that the EO 709/744 area remains
predominantly Navajo, the Court stated that “it is not going to remake history and declare a defacto
reservation in the face of clear congressional intent to the contrary.” Pittsburg & Midwav 1, 909 F.2d
at 1420. The "clear congressional intent” that the Court referred to was the intent of Congress in
1911, as exhibited in the Joint Resolution, to disestablish the area as an extension of the Navajo
Reservation. The Tenth Circuit did not hold that tribal trust land within the former EQ 709/744 area
could not be Indian country; in fact, the issue of tribal trust land was not before the court. Instead,
the Court held that no land within the EQ 709/744 area could be Indian country merely because it
falls within the boundaries of the EO 709/744 area.

For the purposes of the current status of Section 17, the relevant Congressional intent is found
in the Second Deficiency Act of 1928, which appropriated funds for the purchase of "additional land
and water rights for the use and benefit of Indians of the Navajo Tribe." (45 Stat. 883, 899-900, May
29, 1928)(the 1928 Act). The Act also directed that title "shall be taken in the name of the United
States in trust for the Navajo Tribe,” but allowed, "in the discretion of the Secretary of Interior,” that
the Secretary purchase the "surface” only. Cormrespondence dated prior to the enactment of the 1928
Act, as well as the legislative history of the Act, indicates clearly that Congress intended to set apart
land for the use and benefit of the "Navajo Tribe” and that the Navajo Nation, the Department of
Interior and Congress contemplated that Santa Fe land would be purchased with the funds
appropriated under the 1928 Act. Correspondence dated subsequent to the enactment of the 1928
Act also demonstrates that under the authority of the 1928 Act the Secretary of Interior did, in-fact,
purchase the land described in the June 14, 1929 deed, mchuding Section 17, from Santa Fe to be held
in trust for the benefit of the Navajo Nation.

The 1929 deed, the 1928 Act and the correspondence concerning both the deed and the Act
demonstrate that Section 17 is Indian country. Congress appropriated money with the intent to set
apart langd for the use and benefit of the Navajo Nation, and it is ¢lear that the Secretary of Interior
purchased Section 17 and the other land conveyed in the 1929 deed with the funds that Congress
appropriated under the 1928 Act. The fact that Congress intended in 1911 to disestablish the EQ
709/744 area does not affect the intent of Congress 17 years latter to create Indian country for the
use and benefit of the Navajo Nation. Moreover, the fact that a private party reserved the mineral
rights on Section 17 does not change the Indian country status of Section 17.
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Section 8

The jurisdictional status of Section 8 is less clear since HRI owns the land in fee simple.
Section 8 is not within a formal reservation, nor is it tribal trust land or an allotment. It could be
within Indian country, therefore, only if it is within a dependent Indian community. Determining
whether a area is within 2 "dependent Indian community” is a detailed factual and legal inquiry.

When Congress codified the term in 1948, it did not define what it meant by "dependent
Indian community.” However, in Pittsburg & Midway JI, the Tenth Circuit adopted the following
test for determining whether an area was a dependent Indian community:

(1) whether the United States has retained "title to the lands which it permits the Indian to
occupy” and "authority to enact regulations and protective laws respecting this territory,”; (2)
“the nature of the area in question, the relationship of the inhabitants in the area to Indian
tribes and to the federal government, and the established practice of government agencies
toward the area,"; (3) whether there is "an element of cohesiveness ... manifested either by
economic pursuits in the area, common interests, or needs of the inhabitants as supplied by
that locality,”; (4) "whether such lands have been set apart for the use, occupancy and
ptotection of dependent Indian peoples.”

Pittsburg & Midway II, 52 F.3rd at 1545. The court also stated that before evaluating these four
factors, a court should determine the appropriate community of reference for the evaluation, focusing
on the status of the area within the context of the surrounding area. A recent decision from the U.S.
Court of Appeals of the Ninth Circuit stated that the "purpose of developing a muhi-factored
analysis" is to deterrmine whether, in a broad sense, the federal government has set aside the area for
Indians and provides "supermtendence” over the area. Yukon Flats School Dist. v, Venetie Trbal
Gov't, 101 F.3d 1287, 1293 (Sth Cir. 19596).

EPA reviewed the information supplied by the Navajo Nation and NMED under the test set
forth by the Tenth Circuit. While the Navajo Nation presented significant arguments in support of
its claim that Section 8 is within a dependent Indian community, EPA does not have enough
information to make a final determination on many of the factors in the Pittsburg & Midway test at
this time. For example, although Section 8 is privately owned (by HRI), titie to a majority of the land
in the Church Rock area is held in trust by the U.S. for the Navajo Nation or members of the Tribe.
Moreover, while the State of New Mexico provides some governmental services (roads, schools),
the federal and Tribal governments provide most services to the people at Church Rock because they
are Native Americans. And while the community is overwhelmingly Navajo. there are some non-
Indian interests in the area also. Finally, it could be argued that the actions of the federal government
over the last 90 years indicates that the area around HRI's proposed project at Church Rock has been
sct apart for the Navajo Indians. However, at this point it is unclear whether privately-nwned land
would be considered part of the Indian community or that the federal government's actions affected
the private land's status. Therefore, EPA concluded that the Indian country status of Section & is in
dispute. -
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THE EFFECT OF THE STATE COURT DECISION AND NMED'S ADMINISTRATIVE

- PECISION

As an initial legal matter, because the federal government was not a party to the state court
btigation or to the state administrative hearing, it cannot be bound by either decision. See Drumond
v. United States, 324 U.S. 316 (1945). Federal courts have been especially vigilant in following this

rule of law in the context of Indian rights and property. Sggﬂmgsi_.&a,gs,m&mfw,asmnmﬁ,
459 F.Supp. 1020, 1084 (W.D. Wash. 1978).

Moreover, EPA has an additional duty to review independently the status of Sections 8 and
17. The federal government, inclnding EPA, has a trust obligation to the Navajo Nation to ensure
that both the members and the resources of the Tribe are protected. The trust obligation requires a
high standard of care on the part of the federal government, and EPA cannot delegate its trust
obligation nor simply defer to the actions of others in carrying out its responsibilities. In fact, this is
part of the rationale behind the Jegal doctrine that the federal government is not bound by decisions
mvolving Indians where it is not a party. (See State of Washington, 459 F.Supp. at 1084.) In the case
of HRI's proposed project, EPA must consider the factual and legal information submitted by the
Navajo Nation, NMED, and HRI. As discussed above, EPA believes that the information clearly
shows that Section 17 is Indian country and that the Indian country status of Section 8 is in dispute.

The State Court Decision

The state court decision that NMED has referenced -- United Nuclear Corporation v.
Martinez et al. (No. CV 92-72}(NM Ct. App. 1996) -- involved an application of a private party,
United Nuclear Corporation (UNC), concerning water rights that arose under New Mexico law. The
New Mexico State Engineer denied UNC's application because UNC's declared water rights are
insufficient to support the application. In the same proceeding, the Navajo Nation filed a Motion to
Distniss because the application concerned water rights located on Sections 17 and 8, and therefore,
according to the Navajo Nation, within Indian country. State District Judge Rich upheld the State
Engineer's denial of UNC's application because UNC's water rights were insufficient. Judge Rich also
dented the Navajo Nation's Motion, holding that Sections 8 and 17 were not within the Navajo
Reservation nor were not Indian country, and therefore, the State Engineer had the authority to act

on UNC's application.

Although not binding on the federal government, the state court decision and the
administrative hearing officer's ruling could provide guidance for reviewing the status of HRI's
project. However, the court did not discuss why it found that Sections 8 and 17 are not Indian
country, did not refer to any of the facts regarding the status of either section or to any case law, and

did not analyze the Pittsburg & Midway (or any other) factors. Moreover, the decision as it relates
10 the Indian country status of Sections 8 and 17 may be moot: the petitioner lost on the merits at the

trial level and voluntarily withdrew its appeal.
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- NMED Administrative Decision

NMED has also asserted that the Hearing Officer in the administrative proceeding to amend
HRI's Discharge Plan decided that Sections 8 and 17 were not within Indian country and that NMED
had the authority to issue a2 permit for HRI's project. The Navajo Nation filed a Motion to Dismiss,
asserting that NMED lacks authority to issue a permit under the SDWA and is preempted from
issuing a permit under state law because Section 17 is Indian country. The Hearing Officer denied
the Navajo Nation's Motion and determined that NMED had the authority t¢ approve an amended
Discharge Plan; the Secretary of NMED adopted the Hearing Officer's findings. The Navajo Nation
appealed NMED's decision to the State of New Mexico Water Quality Control Commission, but the
Commission denied the appeal and upheld the action of NMED.

Although not lkegally binding on the Agency, EPA has reviewed the Hearing Officer's rulings
(and briefs of NMED and the Navajo Nation) to understand the issue better. The Hearing Officer
did analyze the Indian country status of Section 17 (the status of Section 8 was not at issue), finding
that Section 17 is not Indian country because Pittsburg & Midway [ decision held that tribal trust
land, including Section 17, in the EO 709/744 area was not Indian country; the mineral estate and
surface easement on Section 17 were not Indian country because they are owned by a private, non-
Indhan company, and there was no evidence of Congressional intent 10 show that the "surface estate”
was validly put into Indian country status. For the reasons stated above, EPA believes that the
Hearing Officer's analysis does not adequately address the holding in Pittsburg & Midwav or other
relevant federal Indian law regarding the status of Section 17. In addition, it appears that the Hearing
Officer did not have the relevant information regarding the intent of Congress concerning the
purchase of Section 17 (i.e. the 1928 Act) when she made her rulings. Ultimately, the ruling does
not answer the question of the Indian country status of Sections 8 and 17 for EPA.

Moreover, both Counsel for NMED and the Hearing Officer emphasized that the proceeding
regarding the amended Discharge Plan was effective only for the purposes of the New Mexico Water
Quality Act (NMWQA), not the federal SDWA. For example, in NMED's brief filed on January 27
1995, Counsel of NMED argued that "[t]he authority of NMED to issue [the Discharge Plan] ...
in no manner controlled by or related to the SDWA or EPA." The New Mexijco Egugggmgmg

Department's Response to the Navaijo Nation's Brief-In-Chief (January 27, 1995, p. 25). Similarly,

the Hearing Officer, in holding that NMED had jurisdiction over Section 17 under the NMWQA and
‘ denying the Navajo Nation's Motion to Dismiss, stated that "[r]egardless of its effect on a Federal
' UIC program, an EPA determination [regarding Section 17] cannot divest NMED of its authority to
regulate the privately owned mineral estate and surface use easement under State Iaw.” Decision:
Motion to Dismiss For lack of Jupisdiction (May 10, 1994, p.10)(¢mphasis added). The Hearing
Officer additionally stated that "[i]n any case, NMED has the authority to regulate the State UIC
program on the 200 acres involved in [the] application [and that] NMED should exercise its
jurisdiction to rcgulau: this permit modification apphication, and to administer the State UIC program
on the 200 acres.” 1d. (emphasis added.) Finally, both in the "Conclusions of Law" of the Decision
on the Navajo Nation's Motion to Dismiss and in the "Recommended Conclusions of Law" of the
: Repornt of the Hearing Officer (adopted by the Secretary of NMED), the Hearing Officer found that
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- NMED had authority under gtate law to act on HRI's application but made no finding regarding the
~ effect of NMED's action for the purposes of the federal SDWA. Of course, EPA has never opined
on the requirements or the reach of New Mexico law. Thus, on their face, the Hearing Officer's

rulings do not address the requirements of the federal SDWA.
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MEMORANDUM

FROM: Gregory Lind {
Regional Indian Law Attorney

Through: Gail Cooper
Deputy Regional Counsel

TO: Felicia Marcus
Regional Administrator

RE: Jurisdictional Issue For Permitting of Hydro Resources’
' Inc. (HRI) In-Situ Uranium Mining Project at Church Rock,
NM

ISSUE PRESENTED

Should EPA Region 9, rather than the State of New Mexico,
process the underground injection contrecl (UIC) permit application
under the Safe Drinking Water Act ($DWA) for HRI's proposed project
on privately-owned land (Section 8) within the Church Rock Chapter
but outside the boundaries of the formal Navajo Reservation?

SHORT ANSWER

Yes. Because the Indian country status of the Section 8 is in
dispute, EPA should act as the permitting authority under the SDWA.

DISCUSSION
1. BACKGROUND

HRI proposes to cenduct in-situ uranium mining at three
separate locations near the Navajc Reservation in northwest New
Mexico. The Church Rock portion of the project is located cn two
contiguous sections of land -- Sections 8 (the southeast guarter)
and 17. Sectlion 17 is held in trust by the U.S. for the benefit of
the Navajo Nation. HRI owns Section B. I have attached a map of

the Church Rock portion of the project.

HRI's project involves the installation and coperation of Class
III UIC wells regulated under the SDWA. In 1983, HRI cktained a
permit {(called a "Discharge Plan") for Section 8 from NMED. EPA
has granted NMED primacy under the SDWA to administer the UIC
program for the non-Indian country areas in New Mexiceo. Pursuant

1
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to the Memcrandum of Agreement for the grant of primacy, NMED
received approval of a Temporary Aquifer Designation (TAD) from EPA
Region 6, which was required because HRI proposed to inject into an
underground source of drinking water. At that time, no party
ralsed to EPAR the issue ©of whethery Secticn B was within Indian
gountry. -

NMED' g approved program does not extend to Indian country (see
definition below). In fact, EPA has promulgated a supplemental UIC
program for all of Indian country in New Mexico (which also applies
to all of Navajo Indian country in Arizona and Utah). {(See 53 Fed.
Reg. 43096 (October 25, 13%88); codified at 40 C.F.R. Part 147,
subpart HHH}. In the preamble to the final rules establishing the
Indian country UIC program, EPA stated that in order to provide
adeguate regulation of wells and minimize disruptions pending
resolution of disputes, EPA would administer the federal UIC
program where there was a dispute as to the Indian country status
of the area where a regulated project is propcsed. (See Id. at
43097 .

In August 1896, NMED issued a public notice that it was

propeosing to renew HRI‘s UIC permitc for Section 8. In October

1996, the Navajc Nation submitted comments to NMED stating that it

believed that NMED lacks authority to issue permits for any part of

HRI's proposed project and specifically for Secticn 8. The Navajo

— Nation also submitted comments on the technical aspects of the

permit. Concurrently, the Navajo Naticn informed EPA Region 9 that

it believed that HRI’'s project on Section 8 is within Indian

country and therefore subject to EPA‘s authority under the SDWA

rather than to the authority of NMED. The Navajo Nation provided

_ some information regarding why it thought that Section 8 was within
i Indian country.

Subsequently, Region 9 forwarded the Navajo Nation’s October
letter to NMED and asked both NMED and the Navajo Nation to provide
additional information regarding the status of Section 8. NMED has
not addressed the arguments of the Navajo Nation directly but did

: state that it believed that the Navajo Nation’'s current position on

! Section B was inconsistent with the position taken by the Navajo
Nation in previous cases and that Region 9 should not assume
permitting authority for HRI’‘s project on Secticn 8 for a variety
of legal and policy reasons. On February 28, 1997, atrorneys for
the Navajo Nation supplemented the October 21 letter, discussing
issues raised in NMED’s response.

The following discussion i1s an analysis of the Indian countcry
status of Section B based on the information that the Navajo Nation
and NMED have submitted. However, the analysis is limited to
determining whether there is a bona fide dispute regarding the
Indian country status of Section 8, rather than deciding whether or

N 2
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not Section 8 is actually within Indian country. Given the
complexity of the factual and legal issues, EPA would need to
develop a much more detailed factual record before EPA could decide
whether Section 8 was within Indian country. In addition, because
of the legal and policy ramifications of such a determination, EPA
would need to coordinate with a number of other federal agencies

(Department of.Interior and the Office of the U.S. Attorney) before
deciding the status of Section 8. Pinally, since EPA is still the

permitting authority under the SDWA when there is simply a dispute
regarding the status of Section 8, determining the status of
Section B8 at this time is unnecessary.

COUNTRY

Although "Indian reservation" is a commonly used term, the
legal term that describes the demarcation between federal (and
tribal) and state jurisdiction is "Indian country." Since 1948,
Indian country has been defined te include all land within any
Indian reservation, all dependent Indian communities, and all
Indian allotments.! Tribal trust land outside the boundaries of
a reservation is also Indian country even though not formally
designated a reservation. (See, e.g. Oklahoma Tax Commission v.
Cirizen Band Potawatomi Indian Tribe of Oklahoma, 438 U.S. 505
{19%81).) Reservations, allotments, and tribal trust land are
relatively easy to determine by reference to maps and deeds.
Determining the existence of dependent Indian community, a term
which is not statutorily defined, requires a detailed factual and
legal review. .

The U.S. Court of Appeals for the Tenth Circuit (the circuit
that covers New Mexico) has adopted the following legal standard
for determining whether an area is a dependent Indian community:

{1) whether the United States has retained "title to the lands .
which it permits the Indian to occupy" and "authority to enact

regulations and protective laws respecting this territory,";

(2) "the nature of the area in question, the relationship of

the inhabitants in the area to Indian tribes and to the

federal government, and the established practice of government

agencies toward the area,"; (3) whether there is "an element

nf cohesiveness ... manifested either by economic pursuits in
the area, common interests, or needs of the inhabitants as

supplied by that locality,"; (4) "whether such lands have been
set apart for the use, occupancy and protection of dependent

Indian peoples.”

1 The definition is found in a criminal statute, 18 U.S.C.
§1151, but applies to civil jurisdiction as well.

3

App. 109



ATTORNEY WORK PRCDUCT/ATTORNEY-CLIENT MATERIAL DO NOT RELEASE

Pittsburg & Midway Coal Mining Co. v. Watchman, 52 F.3rd 1531, 1545

{10th Cir. 1995) {(citations omitted). The Court also stated that
before evaluating these four factors, a court should determine the
appropriate community of reference for the evaluation, focusing on
the status of the area within the context of the surrcunding ared.

Several of the Pittsburg & Midway factors overlap. For

example, determining the appropriate "community of reference" will
involve reviewing the same information for analyzing the "nature of
the area 1in question" or whether there is "an element of
cohesiveness" of the community. A recent decision from the U.S.
Court of Appeals of the Ninth Circuit recognized the overlapping
character of the factors, stating that the "purpose of developing
a multi-factored analysis" is to determine whether, in a broad
sense, the federal government has set aside the area for Indians
and provides "superintendence" over the area. Yukon Flate School

Dist. v. Venetie Tribal Gov't, 101 F,3d 1287, 1293 (9th Cir. 199%6).

T ATUS ECTION 8

Section 8 is within an area of northwest New Mexico that was
added to the formal Navajo Reservation. 1In 1911, however, this
added area was "disestablished, " no longer within the boundaries of
a formal reservation. Nonetheless, much of the land in the
"disestablished” reservation remains Indian country because it is
either tribal trust land, individual trust allotments, or within a
dependent Indian community. Because Section & is privately owned,
it would be within Indian country only if it is within a dependent
Indian community.

a. Community of Reference:

The Navajo Nation argues that the Church Rock Chapter is the
appropriate community of reference for evaluating whether Section
B8 is within a dependent community.® A court may agree, but may
disregard chapter boundaries all together. However, the court
could also decide that a larger area (the Church Rock Chapter and
an adjacent chapter) or a smaller area (the area immediately around
Section 8) is the appropriate community of reference. It is highly
unlikely that a court would look sclely at Section B (the proposed
mine site); except for activities reclated to the proposed mine and
livestock grazing, Section 8 is unoccupied. In addition, in
Pitveburg & Midway, the Tenth Circuit found that the mine site ( a
eoal mine covering several sguare miles) was not an appropriate

% n"Chapters" are the political subdivisions of the Navajo
Nation and correspond to specific geographic locations. Political
representation and tribal services are tied to the chapters.
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‘community of reference." Pittsburg & Midway, 52 F.2d 1531, 1545,
For the purposes of determining whether there is a dispute
regarding the Indian country status of Section 8, resclving the
"community cf reference" issue is probably not significant; in any
alternative, the evaluation of the four factors listed below would
remain substantially the same.

. Title to lan Power Lo enact laws:

A majority of the land immediately surrounding Secticn 8, as
well as a majority of land within the Church Rock Chapter {and
adjacent chapters), is either held in trust for the Navajo Nation
or members of the Tribe or owned by the federal government and
leased to the Navaijo Nation or its members. The federal government
has retained authority to enact laws and regulations (e.g. the
federal UIC program) respecting tribal trust and allotted land.
The federal government has also retained authority to regulate land
and resources in addition to trust land. For example, under the
Surface Mining and Reclamation Act, 30 U.S.C. §1201 et.seg. , the
Office of Surface Mining regulates mining activities on land that
hag any tribal or individual Indian interest, whether held in trus:
or in fee simple.

Since Section 8 is privately owned, title to the land is not
retained by the U.S. Nor has the federal government specifically
retained authority to enact laws relating to Secticon 8 that are any
different from laws affecting private land outside Indian country.
Of course, the analysis is somewhat circular since federal laws
enacted for Indian country would apply if Section 8 is within
Indian country.

Although the title to any particular parcel of land 1is
important, nothing in the law regarding dependent Indian
communities indicates that privately-owned land could not be part
of a dependent Indian community. The leading treatise on Federal
Indian Law states that private land could be within a dependent
Indian c¢ommunity, depending on the facts of each specific
situarion. (See i . ! o ' W
(1982 Ed.) at 3%.) In addition, in the Pittsburg & Midway case,
although the area in question was approximately 40% privately
owned, the Court of Appeals remanded the case back to the District
Court in order to make Lhe dependent Indian community
determination, indicating that private land is not categorically
excluded from dependent Indian communities.

c. Relationship of Inhabitants to Tribal angd Federal

Government: Provision of Governmental Services:

Over 90% of the population in the area surrounding $ectionls,
in the Church Rock Chapter and in surrounding chapters, is Navajo.

5
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Most of the remaining population works for the Navajo Nation or the
federal agencies serving Native Americans (BIA, IHS). Thus, there
is a special relationship between the federal government and an
overwhelming portion of the population in the area because the
population is Navajo. Likewise, there is a special relationship
between the Navajo tribal govermment and an overwhelming portion of
the population in the area because the population is Navajo.

Either the Navajo Nation or the federal government (through
the BIA, IHS, EPA and other federal agencies) provide many of the
governmental gervices to the inhabitants of the area. The State of
New Mexico maintains most of the paved roads in the area, including
the only paved road that exists near Section 8. In addition, most
of the children in the area attend schools administered by ths
state.

d. Cohesiveness of Community:

The majority of the pepulation around Section 8 and within the
Church Rock Chapter is Navajo. Many of the people are involved in
ranching, farming, or other traditional economic pursuits, although
some are employed in or near Gallup, New Mexico. Because most of
the population is Navajo, almost all social, cultural, religious
and political life is centered on the Chapter or, more generally,
on the Navajc Nation. Some of the Navajo who live within this area
live in traditicnal dwellings at least part of the year. Finally,
a majority of the non-Navajo population that live in the area are
employed by either the tribal or federal governments to provide
services to the Navajo residents.

e. Purpose of Establishing Community:

The purpose of the community in the area surrounding Section
8 seems to be & direct outgrowth of the creation of the extension
of the Navajo Reservation. Although now disestablicshed, the
extension was created primarily to provide homes and land for
Navajos whe lived cutside the formal boundaries of the Reservation.
In fact, some, if not most, of the individual allotments were
granted during the pericd that the area was part of the Reservaticn
or soon thereafter. In addition, since the extension was
disestablished, the Navajo Nation has purchased a large part of the
area (in the Church Rock Chapter, as well as in adjacent Chapters},
which the U.S8. holds in trust for the Tribe. The express purpose
of the federal legislation authorizing the purchase was to provide
homes and land for members of the Navaje Nation living in the area,
In addition, the Church Rock Chapter was esgtablished, with the
support of the federal government, to assist both tribal and
federal officials in offering services to the local Navajo
population. The Chapter, it seems, now provides a sense of
community, both politically and socially, to the local population.

- 6
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No other purpcse for establishing the community around Section 8
has been identified. .

¢ The Positi ‘
NMED had not supplied any information directly related the
Pittsburg & Midwavy factors, However, it is clear that NMED

disputes that Section B is within Indian country. NMED seems to
have two arguments. First, NMED has historically regulated private
land outside the formal Navajo Reservation boundaries but within
the area of Church Rock, Second, NMED statee that the Indian
country status of Section 8 was adjudicated in a state
administrative proceeding and in state court.

MMED's regulation of private land within the Church Rock area
does not by itself affect the status of Section 8. Although a
factor in determining the status of a particular area, the
provision of state services within that area does not necessarily
change the Indian country status ¢f the area. Federal courts have:
held that the exercise of state authority (even in the absence of
federal authority) does not, by itself, terminate the Indian
country character cf an area. See, e.g. United States v. John, 437
U.S. 634, 652 (1978).

Althcugh it appears to be problemafic, the fact that a state
court ruled that Section 8 is not Indian country does not answer

.the questicn of the status of Section 8 for EPA. Because the

federal government was net a party to the litigation, it cannot be
bound by the decision. See Drumond v. United States, 324 U.S. 316
{1945). Federal courts have been especially vigilant in following
thls rule of law in the context of Indian rights and property. Ses
nited States v. Stat Washington, 459 F. Supp. 1020, 1084 (W.D.
Wash. 1978). In addition, the determination of Section 8's Indian
country status does not seem to be crucial teo the court’s
jurisdiction over the substance of the litigation (water rights),
and, therefore, may be simply the dicta of the court.

Evaen though not binding on the federal government, the state
court decision could provide guidance for reviewing the status of
Section 8. However, the decision did not discuss how the court had
reached its determinatmon and &id not analyze the Pitrsburg &
Midway (or any other) tactors. Moreover, according Lo the Navajo
Nation, the decision as it relates to the Indian country status of
Sections 8 and 17 may be moot: the petitioner lost on the merits at
the trial level and voluntarily withdrew ite appeal. Ultimately,
the state court decision does not answer the gquestion but
underscores the existence of a dispute regarding Section 8, at
least from NMED’s point of view.

NMED has also referred to the state administrative proceeding
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over the amended Discharge Plan for support of its pesiticn that
Secticn 8 is not within Indian country. However, the status of
Section 8 was not at issue in that administrative proceeding; none
of the briefs filed in the praceeding nor the decision of NMED
dealt with the status of Section 8. It was not until October 1996
that the Navajo Nation raised the issue regarding the status of
Section 8 to EPA.

4. CONCLUSTON

There is a bgpa fide dispute regarding the Indian countxy
status of Section 8. It is likely that Section 8 would be held to

- be within a dependent Indian community. Whatever community of

reference is used, the existing evidence for each of the factors
discussed in Pittsburg & Midway weighs towards finding that Section
8 is within a dependent Indian community: most of the land is held
by the U.S. in trust for the benefit of the Navajo Nation or its
menpbers and was expressly set aside Lo provide homes and
livelihoods for Navajo Indians; the community is overwhelmingly
Navajo and as such is under the supervision of the federal (and
tribal} government because the population is Indian; beyond the
minimal commercial pursuits of non-Indians, the nature and purpose
of the community relates solely to members of the Navajo Nation.
On the other hand, NMED argues that Section 8 is not within Indian
country because the land is outside the formal boundaries of the
Navajo Reservation, NMED has historically regulated Section 8, and
a state court ruled that Section B was not part of Indian country.
Currently, therefore, the Indian country status of Section 8 is in
dispute, and EPA should act as the permitting authority under the

SDWA.
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L INTRODUCTION

United Nuclear Corporation (UNC) applied for a permit to supplement points of
diversion and places and purposes of use of underground waters from the Gallup Underground
Watcr Basin’s Westwater Canyon aquifer.  Applicant’s Txhibit 2, (hereinafter cites to
Applicant’s Exhibits will be referenced as App. Exh. __ ) Hearing Examiner's Exhibit 1
(hereinafter cites to Hearing Examiner’s Exhibits will be referenced as HE. Exh. __ ).

UNC secks the diversion of water to conduct an in-situ uranium mining operation on
the NE 1/4 of Section 17, Township 16 North, Range 16 West, NM.P.M. (hereinafter Section
17) and the SE 1/4 of Section 8§, Township 16 North, Range 16 West, NM.PM. (hereinalter
Section 8), UNC proposes to drill 750 wells on land located throughout Sections § and 17,

Section 17 is Navajo Nation tribal trust land, held in trust by the United States for
the Navajo Nation since 1929, The mineral interest in section 17 is owned by Cerrillos Land
Co. and Hydro Resources, Ine. (HRI), in turn, owns the leasehold interest to the mineral estate.
Stipulation of Applicant UNC and Protestant Navajo Nation (hereinafter Stipulation). HRI
owns the SE 1/4 of Section 8. Stipulation.

Both Scction 8 and Section 17 are within the Navajo Churchrock community. All of
the lands which would be impacted by the proposed drilling are within dependent Indian
communities, 18 U.S.C. § 115}(b), or the 1880 Navajo reservation boundaries. These lands are
Navajo Indian country, The Navajo Nation has enacted comprehensive legislation governing
the use of water within its jurisdictional territories. The State Engineer does not have
jurisdiction over water use within these dependent Indian communities, on tribal trust land
or within the 1880 reservation boundaries.

The Navajo Nation also has a vested interest in the waters UNC seeks to pump, The
State Lngincer must dismiss UNC’s application for lack of subject matter jurisdiction. The
State Enginecer docs not have jurisdiction to adjudicate any interest in the reserved Indian

waters which UNC secks to pump.
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II. THE HEARING OFFICER MUST CONSIDER THE EVIDENCE SUBMITTED
HEREIN TO SUPPORT THE CHALLENGE TO THE STATE ENGINEER’S
JURISDICTION.

At the November 25, 1991 hearing, the Navajo Nation attempted to submit evidence
to establish the factual predicates for the Navajo Nation’s position that the State Engineer
is without jurisdiction to hear this matter. Hearing Transcript Volume I, page 26 (hereinafter
cites to the Transeript will be Tr. 1, at _ ). The Hearing Exeminer did not allow the Navajo
Nation to present the evidence at the hearing. Instead, theWNavajo Nation wazs instructed to
submit documentary evidence regarding jurisdiction with the post-hearing brizfs; the
admission of which was to be taken under advisement.

On December 20, 1991, the Hearing Examiner issued 3 ruling to allow the admission
of Protestants' exhibits 3, 4, and 5. The Hearing Examiner did not rule on the admissibility
of evidence which the Navajo Nation was instructed to supply with the post-hearing brief.
In addition, Protestants” exhibits 3, 4, and 5 (hereinalter cites to Protestants’ Exhibits will be
referenced as P. Exh. ) constitute only the foundation of evidence which the State
Engineer must consider in ruling on his jurisdiction. The Navajo Natibn was preciuded from
presenting this evidence at the hearing and now submits it with thi; briel as exhibits A
through J, attached hereto. (Hercinalter cites to Post-hearing Brief exhibits will be referenced
as Brief Exh. .}

The Hearing Officer must consider this jurisdictional evidence because |} procedural
due process mandates the consideration of all relevant evidence submitted in administrative
proceedings: 2) a challenge to the jurisdiction of 2 tribunal may be raised at any time, and
the evidence to support the discussion of jurisdiction must be considered; and 3) much of the

evidence may be officially noticed in an administrative hearing.

A, Procedural Due Process Mandates Consideration of Evidence on
Jurisdiction Which Js An Issue Properly Before The Hearing
Examiner

The jurisdiction of the State Engincer to hear and rule on UNC™s Permit Application
is an issuc before this tribunal. Indeed, the hearing examiner is required to discuss his

jurisdiction over the matter in the findings of fact and conclusions of law, Sge Contineptal
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STATE OQF ARIZONA )
) ss.
COUNTY OF APACHE )

AFFIDAVIT OF MELVIN F, BAUTISTA

1, Melvin F. Bautista, state and affirm:

I, Tamthe Direvior of the Office of MNavajo Land Admintstration ("ONI.A"Y,
a government ageacy of the Navajo Nation, and a registered land surveyor in the State
of New Mexico with public land surveyor number 7437,

2. ONLA is the Office of the Navajo Nation with responsibility far the
custody and maintenance of records relating to lands within the Navajo Nartion,
including lands within the Church Rock and Pinedale Chapters.

3 The records are maintained as of ficial government records.of the Navajo
Nation. All the information in this affidavit is contained in the public land records
maintained by the Navajo Nation.

4, The attached maps entitled "Status Ownership and Acreages, Church Rock
Chapter” and "Status Ownership and Acreages, Pinedale Chapter” {lhcrcinafter Church
Rock map and Pinedale map), were prepared under my supcrvisioﬁ as Director of the
ONLA. With the changes noted below, they accurately refiect ownarship of land within
the Church Rock and Pinedale Chapters.

3. ‘The exact boundaries of the Church Rock and Pinedale Chapters are
described in Exhibit 1, attached hereto.

6. The northern most limits of the Church Rock and Pinedale Chapters
border the 1880 reservation boundaries of the Navajo Nation.

7. There are approximately 55,481.51 acres of fand within the Church Rock

Chapter. The ownership of these lands is categorized as fallows:

QOwnership Acreage

Navajo Tribal Trust Lands 30,560.44
Indian Allotment Lands 15,533.84
Burcau of Land Management 5,230.70
State Lands 1,854.37
State Lands Leased by the Navajo Tribe 630.12
Private 1,671.84
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8. The ownership status and acreage figures for Navajo Tribal Trust Lands
and land owned by the federal Bureau of Land Management (BLM) in the Church Rock
Chapter set forth on the Church Rock map do not reflect status changes which were the
result of the December 1991 Tri-Party Land Exchange Agreement between the Navajo
Nation, the BLM and the State of New Mexico, attached hereto as Exhibit 2. The Church
Rock map also inadvertently categorized certain privately owned land as BLM land. The

status changes and acreage are as {ollows:

Former Ownership Current Ownership

Lacation and Acresge and Acreage
TSN, RITW,, BLM, 155,34 acres Navajo Tribal Trust
Section 14, Lots 2, 3, 4 Lands, 155,34 acres
and 6 - ‘
T.I6N., R.ITW., BLM, 160.00 acres ‘Navajo  Tribal  Trust
Section 14, N.W. % Lands, 160.00 acres
T.I6N., R.16W,, BLM, 160.00 acres Private, 160.00 acres

Section 8, S.E.%

As a result of these corrections, the total acreage of land owned in the Church
Rock Chapter by the BLM is 5,230.70 acres, not 5,706.04 acres. The total acreage of
privately-owned land is 1,671.84 acres, not 1,511.84 acres.

9, These are approximately 43,536.10 acres of land within the Pincdale

Chapter. The ownership of these lands is characterized as {ollows:

Qwnership Acreage

Navajo Tribal Trust Lands 23.929.85
Indian Allotment Lands 9,323.62
Bureau of Land Management 5,232.37
State Lands 2,510,683
State Lands Leased by the Navajo Tribe 2,193.58
Private Lands 346.00

10. The ownership status and acreage figures for Navajo Tribal Trust Lands
and land owned by the Burean of Land Management in the Pinedale Chapter set forth
on the Pinedale Chapter map do not reflect status changes which were the result of the
December 1991 Tri-Party Land Exchange Agreement between the Navajo Nation, the
Bureau of Land Management and the State of New Mexico. The status changes and
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Former Ownership Current Qwnership

Location and Acreage and Acreage
T.16N., R.15W,, BLM, 160.00 acres Navajo Tribal Trust
Section 14, S W. % Lands, 160.00

11. With the exception of tribal trust land acquired pursuant to the 1991 Tri-
Party Land Exchange Agreement and the El Malpais Land Exchange {s¢¢ Pincdale map),
atl Navajo tribal trust lands in the Church Rock and Pinedale Chap'tcrs weare acquired
pursuant 10 the Act of February 14, 1920, 41 Stat. 408.

12. In summary, over 84% (46,724.40 acres out of 55,481.51 acres) of the land
in the Church Rock Chapter is held in trust for the Navajo Nation or its members or
used exclusively by the Navajo Nation, In the Pinedale Chap;cr, over 81% (35,447.03
acreg out of 43,536.10 acres) of the land is held in trust for the Navajo Nation or its
members or used exclusively by the Navajo Nation,

13, ! know the above facis on my persunal knowledge and they are correct
to the best of my knowledge, information and belief.

Further affiant sayeth not.

- R Dtal

MEAVIN F BAUTISTA

N, .
SUBSCRIBED AND SWORN TQ before me this /(ﬂ day of il 70 S it
1992, by MELYIN F. BAUTISTA. ' o/

-

e
— - ;
/ Oéé’(u /jj /Kf%‘fn o

Notary Public

My Commission Expires:

My Commission Cxpires Sept. 9, 1993

A-pjsweiientsymd i-15.81T 4100.24

111592
App. 122


http:43,536.10
http:35,447.05
http:55,481.51
http:46,724.40

Chureh Qock Chapter Doundary Dessription

Commence at the GLD 22 Mile Post Markar sihsted on the second acdiden to the
Navajo Trezty Reservalion by the Exscutive Omder of January &, 1880 (£0. 18EQ);

Thenca west along the £.0. 1880 Boundary ling intersects s range ins betwaen
Aange 17 arx! 18 west to west quarist comer of Section 31, Towrship 17 noth, Range
17 wesl;

Thencs south akong said range tine one ha¥ mile 1o southwost corner of tha Sactian
31, Townshin 17 norih, Banga 77 wesl;

Therce east along tos shin ins betwsen Township 17 and 16 nerth 1o notheast
eermer of norh quaner of Sedion 1, Township 16 ncrh, Range 18 wasy

Thenes south along said range line between Range 18 and 17 wes: sgven milss o the
southsast comer of soulteast guaner of Seciion 1, Township 15 norh, Range 18 west,

Thence wast zlong said seclion ine heiwaen Section 1 and 12 sne haif mie tc
ncnwest comer of aorthvest quarter of Seclion 12 Township 15 north, Rangs 18
west;

Thence south through canter sechicn fine one mile to scutheast corngr of the
southwe st quarter o Sectien 12, Towaship 15 north, Range 18 west;

Thence easl along said section line between section 1€ and 7 one mike to southwest
cormner ofthe soutiwest quarter of Section 7, Townshio 15 north, Range 17 west;

Thenca south along canter sectizn ing 1o ceater ot Section 18, Townsalp 15 noith,
Ranga 17 nodh;

Thence east alang centar sacion line to studheast carnar of the northeas: quansr of
Saction 18, Townsh’p 18 north, Range 17 wast;

Thence rosh along seciion ine detween Saction 13 and 17 one and on2 hal milg
norhwest cormner of noiwest quansr ol Section 8, Tawnship 18 norlli, Rangs 17 wesy

Thence sast along saction line batwesn Section 8 and 5, one mile ta nertheast comer
¢f aortheast quartse of Sactinnn B, Toumship 18 necth, Range 17 west:

Thence scuth along seciion line betwssn Secticn 8 and 8, one hall mila (o southeast
somer of northeast quanter of Sectian 8, lownship 15 nortn, Range 17 west;

Tharnce wes through cenfer ling of Secticn 8 cae hall rmile to conter of Section 3,
Township 15 ncnh, Range 17 wesl;
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Paga 2, Chureh Rack Chapter Boundary Dascription

Thanee south through centar line of Sedicn ore half miks 10 the sauthwest corner of
BOUNGAs: QUEner ot Seddon 8, Tewaship 15 norn, Bange 17 west; '

Tnance east one and one hall mile 1 northieas! cornsr of nertheas: guarer of Section
18, Towrwhip 15 nonty, range 17 west,

Thence south along said sectan ine between Section 16 and 15 one mis to
southeast comer of sautheast quarter of Section 16, Township 13 north, Range 17
WesT

Thence west along szid section line between Saction 15 and 21 ong ¥k 16 nonhwe st
oomar of natthwast of quanar of Section 21, Township 13 normh, Ranga 17 wast,

Thense south along said section Ine between Secticn 21 anc 20, ons half mile o the
west quarter comer of Section 21, Township 12 north, Rangs 17 wes,

Thenoe west through the center secion line cf Secdcn 20, to west quansf comer of
Saction 20, Township 15 north, Range 17 wes!

Thance riorth long sad secticn Ene betwesn Ssction 20 and 19, one helfmile o
nottheast corner of northeast quariar of Secton 18, Teemship 15 north, Range 17
wES!; :

Thence west along said section fine between Section 18 and 18, ¢na mils 10
nosthwest comer of Saction 19, Township 15 north, Range 17 west;

Thenoe south along rangs ine batwaen Range 1€ and 17 wes!, thise mikes 1o
southwest corner ¢f soutwa el quarter of Setiion 31, Township 15 north, Range 17
wost; :

Thenes sast along township line between Township 15 and 14 north, four and one hal!f
miles {0 imersect west fne of Fart Wingats Army Depot Boundary ine;

Thence nerth along said Fort Wingate Anmy Depat baundary line, four and three
quartsr miles 1o infersedt nonth right-of-way lina of Atchison Topeka and Santa Fe
Rajlroad:

Thence east elong seid nonh Aght-cl-way iine ¢f Alchisan Topaka and Santa Fe
Railicad imersact saction ling of Secion 20,

Thence north aleng said section line between Section 5 anc 4, thres anc one half
miles lo northwest comer of northwest quansr of Secton 4, Towrnship 15 nonth, Hange

1€ wes;
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Pege &, Church Rogk Chapler Boundary Descripiion
Thence sast abng township fine betwean Township 16 and 15 narth, ane mila to .
southeast comnar of Seclien 33, Township 18 rorth, Range 18 wes:; .

Thance nonh along sad seclion fine between to Section 4 and 3, six miles to
hortheast corner of notheast quader of Seciion 4, Township 15 nonh, Fange 16 norh;

Thence west aking sald section line 1o southeast corer of Scutheast quarner ¢t
Section 33, Township 17 nodh, Range 16 veast:

Thercz norhwast along secticn kre betwaen Section 3 and 34 one hal! mile to
trersect south boundary line of E.0. 1830;

Thence west along the E.C. 1880 Bounidary lins, seven miles ‘0 tha poird of beginning,
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TRI-PARTY
ConPrraTTYT AGR:":V':\I-:

DL Py ) - —

FoR THE

Navajo cccupancy ragolution and land consolidation program objectives, by the
Navajo Tribe, 3uresu of Indian Affzirs and Bureau of land Marmagement.

Al

INTRODUCTION

For a number ¢f generations, the Navajo people have usad the public .lands
witnin the Checkerboard ATea for grazing, humesites and ocher purposss,
Numerous attempts have been made ia the past by the Federal Government to
legirinize umsuthorized Navajo Land uses, ince the signing of Exebdrive:.,
Crder 709 on November 9, 1907, which extended the boundaries of the: Navais’
Indian Reservation, a number of legislative and adcinistrative actibhs
relating to land withdrawals, correczions, addicions, deletions,
revisiong, amendments, partial reveocations, totazl revocarions, etc. have
added to the complexity of land use adzinistration in the Checkerboard

Atee. See Artachment A.

The signarory agencles recognize rhe lengstanding Xavajo eccupancies on
public land within the Checkerboard Areza. Signarory agencies furcher
agre2 to do any and all things necessary to Iegitizi-e where possible
unauthorized homesites chat occurred prior to the 1574 invencory and to
continue co support land exchanges and other land actions direccred roward

cansolidacion of Navajo and non-Navajic use areas.
PURZOSES AD OBJECTIVES

The purposes and objectives of the progran are as follows:
1. Define the extent of Navajo cccupancy and use of puplic lands in
novchera New Mexico,

. Clearly d ¢ of tha BLM and BIA din csrTylng out the trust
responsih Secrerzry of the Tarterior in light of exilsting

laws, regulacloons, and the multiplo—use management respeonsidilivies af

she BLM; educace BLM, BI4, and Navaio Tribal personnel, and the

generzl publiic abour the reguirements and limitations of this role,

= (G

2. Using che authority of the Indian lLand Consolidarion Acts of 1921,
1683 and 1984, and the Federal Land Poliey and Management Act, the
Indfan Reorganization Act of 1934, and the Indizn Education Assiscance
and Self-Derermination Act of 1973, complete & plan for SecTterarial
approval which will guide tramsfers of lands froum Federal to Navajo
ownership, and vice versa; in conformiry with the general framework of
the Farmington Resource Management Plan; idencify any withdrawals and
legislation necessary to complere such transfers; and review existing

withdrawals in the Checkerboard Area.

Navajo occupancies, thar were established prior to
patents {or residencial leases) unless it is

24 -
-4

4., Aurthorize existing
1974, through land
cecermined that the laads are nesded for public uses (iaclud
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inconsiscens wirh tesidential use; develon an

mineral developmentc) v
fzpact and -=sa::lareﬂ“ whera a
patang (o lez2se} ¢

Wherz it ean ve sncwn Chat lands 372 needed far residenrizl use in rhe
furure and it.ls decermined thas such use 13 rhe hizhest and besc use
of the land, residentiel use wazo wsusally b2 auchoriszed thrargh
patents providing the use I3 consistent wizh approved land use plans.

Incrsase publis awareness ahout the need for rhe 3LY to implement the
above, in order to provide for orderly rasource development {e.z.
t of rhe

zineral and grazing) and for oprizum public use and enjoymen
land.

Make a cnmn7&te review of any relinguished Indian alleotzents that are
due for liﬂﬂ lecrions or exchanges for the purposes of completing
the realty a ons. Reviaw and adiusc land withdrawals that were mads

In aid of leg*s’at*on to adjuse MNavaio lands, Including a review of

the aineral estare.

The partizs agree to establish working groups which will meet at la2ast
guarterly to address proolems of (L) oeccupssey regolution, (2)
acdainfsevacion and inrerararatvicn of relevazt pual‘c *ava orders and

vat 1
executive oriders, and (3) a frazewori for iland exchanges and

consolidations., The parties further agres to escablish an oversign:
gToup consiscting of the Chairzen or Vice Chairman of the Navajo Tribal
Couznzil, the Area Direcror for :che Navaio areaa Office of the 3I4, azd
rhe Stace Direczor for the New Yexico Stactz Qifice oI 3LY¥, to which
the woriking groups will reporz at lazs cerly. The oversighc
graup will review the TepoTts and rzcomme

-a

working groups and take approprizia sstious

The 3L zhall put recommecd modificarions ar cancellations iz wonole or
in paws, of an Indian use land wirhdrawal wichour wrircen comsuliaticn
¥seor in gases ol &n emergency

with the Navaic Arez Dirscrow, 3L, 2xcap
modificaction or dispesal for narional sacdrizy veasons. The XNavale
Area Direstor shall not grant gonsaat without also consulzing with the
Mavaio Tribe,

s,

SIGHATORY AGEINCIES GENERAL RESPONSIRILIZIZS AND AGREDMENTS

L.

From the date of approval of rhis Agrveement, the sigrnatory agencies
will meet twite annually to raview, update, ar make changesg in this
Agreement. Subjects of review will include but will nocr be liniced
to, land withdrawals, land consolicaticns, land exchanges, and

Rescurecs Managemanrt Plaus.

Modificaticn or Cancellation

This Agreement shall rezain in effect until modiliad by mutual
agreemzent of all parties. The Agresmernr: =ay be czncelled by any patty
wich 20 days notificaticn to all pa::ies.
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2zfive Aczlons
Cnecxerhoard ATz2z

Lagislative and adminiscsT
R s b i |
-l

Affercing Land Use Adminiszcrazicn

T.0. 709 of Ll/OQ/lQﬂT.-T . wirhdraw lands for Indfan use (Navaio Reservation).
£.0. 711 of 11/11/1807. . . . withdrew lands Zor Iadiaa use (Jicarilla Reservazion.)
T.0. T4 of 01/28/1908. . . . acended land dascriptien of £.0. 711,

£.0. 744 of 0L/28/.%08. . . . amended land descr i::ion of E.0. 70%.

2.0, 1000 of 12/30/1808 . . . withdrsw cercain unsllotted lancs for Indlan use.

T.0. 1784 of 0L/16/1911 . . . restorad to Pudilc Jemalnm, Tzands not allorzed ¢

cr otheruise ragarves
1355 of 05/24/1911 . . . resarved lands resvoved io PD By 20 1284, for

E.0.
Indlan usa,
£.0. 14831 of 02/17/1912 . . . restorsd certaln lands Lo 5T2IuS existing before

1/18/11.

= 0. 1700 of 02/10/1913 . . . withdrew lands for Incian use.

T 0. 1744 of Q5/06/1513 . . . reserved lands Ior Indian use

=.0. 1864 of 12/01/1813 . . . Indfan Scheels and sizi=igzracion purroses.

T.0. 2513 of OL/13/1817 . . . wizhdrew lands JoU Indliza use.

Ace of 03/03/1921 . . . authoriry fer Indiaz Land Consolldatiomn.

(41 Srac, 1I29)
£.0. 4083 of 10/24/1924 . . . temporarily wizhdrew iznés for Indifan use.
ice of 03/03/1925 . . . - . . permanentily withdzaw lands of £.0. 40%3 for
(£3 Srtas. 111é) Ipdizn usa.

n.5. of 07/08/1§31. . . . . . withdrew lzads faoT Indian use.

T.0. 7975 of 09/15/1.938 . . . transiarrac afoinisrcrative jurisdiczion over certalin
lands zo DOI.

9.0, of 12/23/1938. . . . . . teapovarily wizhdreyw lands, trensferred acministrative
jurisdicrion o 20%.

0.0, of 05/31/1939. . . . . , withdrew Yauds for Irdlan use.

D.O. of O7/0L/L839 .. . withévew lzzds for Lodlan use.

T 0. 84772 of 07/08/1940 . . . amendad I.J. 7475, adminisstrTative jurisdiction
rosnsfer=ad co 50T oz zdéditional lands.

D.0. of 08/18/1842. ., . . . . revoked ceriai:n land withdrawals of D.C. TR

n.a, of 05/07/1843. . . . . . revoked cerzain l&nd wisndrawels of D.0. 7/8/21.

D.0. of 02/03/1945. . . . . . excluded cerzaiz and wirhdrawals of D.C. 7/L/39.

B.1. 387 of 6/20/1950 . . . . cransferrec simirigcracive jurisdéiction over certainm
lands, to DOL (¥Fe. Wimgaze Mtliraxy Res. ).

P.L.O. 964 of 5/13/1954 . . . for DOE Domestic Uraniwm Program.

D.G. of D8/08/1853. . . . . . partifally revoked 1and wirhdrawal of D.0. 7/1/3%.

D.0. of 03/22/18%6. . . . . . parctially ravoked lazod withdzaval of D.0. T/1/39.

D.0. of 09/08/1956. . . . . . partially cevoked land wizhdrawael of D.Q. 7731398,

5.1,.0. 2198 of 8/26/1960. . . revoked land - wizhd=zwals of D.O. 7/8/31, D.C. §/31/39.
D.0. 7/1/39 and wichdrew cerzaiz lands for Indian use.

2.L.0. 4157 of 2/13/1967. . . partially revosec 1znd withdraswal of PLO 2188,

2.0.0, 4206 of 4/24/1967. . . partiall reveked land withdrawal of FLO 2198.

P.L.0. 4593 of 4/10/1969. . . pa’?‘a"y rovokad land withdrawal of PLD 2188.

2.1.0. 5t44 of 11/4/1974. . . revaoked ! land wichdrawals of EQ 1339, 5/24/1L.

P.L. 94=579 of 10/21/1976 . . Federal Tard Ppiicy and Managsmeat act

2. 1. 97-287 of 10/06/1982 . . authorizy Zor Z! Malpais Land Exchange.

?... 97-4I% of 12/1883., . . aucheorirr Io7 T-gian land conscllidacion.

> 1.0, 6527 of 3/8/1984% . . . correctiiem O 310 Sadd of LL/D4/74.

210, 5721 of /271884 . . . exchanged -gnds mazveen 3L end NT. o

oo, 203, 33i2%, 3679, 17eQ, 4Lis, 984, imex  nT34, ILIB end 2970 wizndraw LETNE X327
“agtan gohgoLs snd gdimimiscTanoar App. 129
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annusbersd) of 8/25/1934 for Indian school and adzinistra
gron RMP 1987 . . . . . establishes framework te zore e:
checkerboard area.

AR

“Navajo Indian Status Study of Northwestern New Mexico,” compiled by
the Bureau of Land Manapement, Stace Land 0fiice, §/16/73.
Feciararion of Certain Lands Withdrawm by Varinus Executrive (rders
(1907~1912)" As Being Part of the-Navajo Res. in New Maxicoe complied
by Buresu of Indian Affairs, Eastern Navaio Azency, 1/5/82.

“Anatomy of tne Navaio Indian Reservacion” complled by ghe Navajo

Narion, 1978.
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