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. BACKGROUND

A. In 1989, the United States of America ("United States'), on behalf of the Administrator of
the United States Environmental Protection Agency ("EPA"), filed a complaint in the matter of
89-39-BU-PGH (the “Federal Action”) pursuart to Section 107 of the Comprehendve Environmentd
Response, Compensation, and Liability Act, asamended ("CERCLA"), 42 U.S.C. 8 9607 against the

Atlartic Richfield Company (“ ARCQO”).

B. In the Federal Action complaint, which was subsequently amended on October 14,
1992 and October 31, 1994, the United States sought recovery of past response costs and declaratory
judgment of liability for future response costs paid at or in connection with the Original Portion of the
Silver Bow Cresk / Butte AreaNational Priorities List (NPL) Site the Milltown Resavoir Sediments NPL
Site (now referred to asthe “ Milltown Reservoir/Clark Fork River NPL Sit€’), and the Anaconda Smelter
NPL Site. The Silver Bow Creek / Butte Area NPL Site was amended to include areasin and around
Butte Montana, asdescribedin ParagraphL, bdow. For purposes of this Cornsent Decree theertire
Silver Bow Creek / Butte AreaNPL Siteis herein referred to as the SBCB Site. The Federal Action
complaint did not include claims relating to the Butte Partion o the SBCB Site which includes the Butte

Mine Flood ng Operable Unit and the Butte Active Mine Area Operable Unit.

C. Inaprior Consent Decree entered in the Federa Action, known as the Streamside Tailings
Operable Unit and Federal and Tribal Natura Resour ce Damages Consent Decree (“ Streamside T ailings
Consent Decree”), the Court ordered that claims which may be asserted for the related Butte Portion of the
SBCB Site, but which are not included in the Federal Action, be subject to negotiations for resolution of

CERCLA clains.



D. Accordingly, the United States, on behalf of the Administrator of EPA, isfiling with this
Consent Decree a new action, pursuant to Sections 106 and 107 of CERCLA, against ARCO, and five
other defendants -- M ontana Resour ces, M ontana Resour ces, Incorpor ated; D ennis Washington; AR
Montana Corpor ation; and ASARCO (coll ectively the“MR Group”). The claims asserted by the United
States include clainms for, inter alia: (1) reimbur sement of Past Response Costs paid by EPA and the
Department of Judicefor response actions at the Butte MineFlooding Operable Unit and arelated renoval
action a the Travona Shaft / West Camp Operable Unit, which is part of the Butte Mine Flooding
OpeableUnit (cdlectively the* Mine Floodng Sit€'), tagether with accrued interest; (2) a declaratory
judgment regarding liability for Future Response Costs paid at the Mine Flooding Site; and (3) the
performance of certain response actions at theMine Floading Site consistert with CERCLA’s
implementing regul ations which are contained inthe National Contingency Plan (NCP) at 40 C.F.R. Part

300.

E. The State of Montana (the “ State”), acting by and through the Montana Department of
Environmental Quality (* DEQ”), hasjoined in the United States complaint as a co-plaintiff, aleging
claims under CERCLA and the Montana Comprehersive Environmental Cleanup and Responsibility Act

(CECRA), 88 75-10-701, MCA, &t s=q. relating to the Mine Flooding Site.

F. For the Mine Flooding Site, EPA has named ARCO and the MR Group (collectively, the
“Settling Defendants’) and others as potentialy responsible parties pursuant to section 107 of CERCLA,
42 U.S.C. § 9607, by ndtice letters issued pursuant to section 120 of CERCLA, 42 U.S.C. § 9620, by

other letters, and by ordasissued pursuart to Section 106 of CERCLA, 42 U.S.C. § 9606.

G. In the Federal Action ARCO filed counterclaims against the United States, seeking cost

recovery, contribution, cortractual indemnity, equitabl eindermnification, recoupment, and declaratory



relief. The Settling Defendants could assert similar counterclaims against the United States f or the Mine

Flooding Site.

H. ThisConsent Dearee addresses only thearea within the Butte Portion of the SBCB Site
that comprises the Mine Flooding Site. T he Butte Active Mine Area Operable Unit is being addr essed
administratively by EPA, with theconcurrence o DEQ), in the Response Decision Document signed by
EPA and DEQ on March 28, 2001 and April 2, 2001, respectively. The Response Decision Document is

attached to this Consent Decree as Appendix B.

l. In accardancewiththe NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.
8 9621(f)(1)(F), EPA notified DEQ on Novembe 16, 1998 of negotiations with potentially responsible
parties regarding theimplementation of the remedial design and remedal action far the Mine Flooding Site
and the decision to defer to DEQ responsibility for the Butte Active Mine AreaOperable Unit, and EPA
provided the DEQ, on behalf of the State of Montana, with an opportunity to participate in such
negotiations and to be a party to this Consent Decree. DEQ has since participated in, and become a

signatory to, this Consent D ecree.

J In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA notified
the Department of the Interior, the State of Montana, and the Confederated Salish and K ootenai Tribes on
August 9, 2001 of negotiations with paentially responsible parties regarding the rdease of hazardous
substances that may have resulted ininjury tothe natural resourcesunde Fedeal, Stateor Tribal
trusteeship at the Mine Floading Site. For various reasons, the State of Montana, the Confederated Salish
and Kootenai Tribes, and theU. S. Department of the Interior dd not participatein such negdiations as

trustees and declined to join this Consent D ecree.

K. By entering into this Consent Decree, the Parties do not admit any liability arising out of

the transactions or occurr ences either that were alleged, or could have been aleged, in the complaint or
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counterclaim of the above captioned action, nor do the Settling Defendants admit or acknowledge that the
release or threatened rd easeof hazardous substances at or fromthe Mine Flooding Site within SBCB Site

constitutes an imminent or substantial endangement to the public health o welfare or the environrment.

L. Pursuant to Section 105 of CERCLA, 42 U.S.C. 8§ 9605, EPA placed the origind Silver
Bow Creek (SBCO) Site on the NPL, set forth a 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 8, 1983, 48 Fed. Reg. 40658. As ariginally listed, the Silver Bow Creek
Superfund Ste began at the headwate's of the Silver Bow Creek, and was characterized asbeing 28 stream
mileslong. The Silver Bow Creek Superfund Site was later extended to include the Clark Fork River to the
Milltown Reservair through administrative action taken by EPA. The original Silver Bow Creek
Superfund Site was amended on July 22, 1987, 52 Fed. Reg. 27627, to include large areas in and ar ound
Butte and is now known asthe Silver Bow Creek/Butte Area Supefund Site This addition is known as
the Butte Portion of the SBCB and includes the area later designated the Mine Flooding Operable Unit and
other areas comprising the Mine Flooding Site. In February 1990, the Clark Fork River portion of the
Silve Bow Creek/Butte Area Superfund Site was transferred to the Milltown Resavoir Sediments

Superfund Site. The M ine Hooding Site remains apart of the SBCB Site.

M. In response to a release or a substantial threat of a release of hazardous substances at or
from Butte porti on of the SBCB Site, EPA commenced i nitial sampling in 1987 and initially designated
Operable Units for thisarea. That designation included the Travona Shaft / West Camp Removal Operable
Unit, which considers immediate risks from contaminated ground water in the bedrock aquifer; and the
Butte Mine Flooding Remedia Operable Unit, which considers all other risks f rom contaminated ground
water in the bedrock aquifer. As noted above, the Travona Shaft/West Camp Remova Operable Unit is
related to the Butte Mine Flooding Operable Unit and isincluded in the Mine Flooding Site. The Travona

Shaft / West Camp Remova Operable Unit is also referred to in administrative records and prior



administrative orders as the Travona Camp / West Camp System, and part of the Butte Mine Flooding

Operable Unit.

N. In 1988, an Engineering Evaluation/Cost Analysis (EE/CA) was performed to eval uate site
conditions and examined possible removal response actions to address rising ground water contamination in
the Travona Shaft/West Camp Removal OU. An Action Memorandum selecting a remova action for the
Travonma Shaft/West Canmp OU was issued by EPA in July, 1989. The Action Manorandum was

implemented pursuant to Administrative Orders CERCLA-VIII-89-18 and CERCLA-V111-89-19.

O. In 1990, a Remedial Investigation and Feasibility Study ("RI/FS") for the Mine Flooding
Site was initiated pursuant to 40 C.F.R. § 300.430. Most activities of the RI/FS were performed by
ARCO and the MR Group pursuant to Administrative Order on Consent Docket No.
CERCLA-V111-90-09. Othe RI/FS activities were perfarmed by EPA and DEQ. The RI/FS was

completedin 1993.

P. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of the
conpleion of theFS and of the proposed planfor remedial action for the Mine Flooding Steon January
27,1994, in amgjor local newspaper o general circuation. DEQ concurredon the proposed plan EPA
provided an opporturity for written and aral commentsfromthe public onthe proposed plan for remedial
action. A copy of the transcript of the public meeting is available to the public as part of the administrative

record upon which the Regional Administrator based the selection of the response action.

Q. The September 29, 1994 Record of D ecision for the Mine Flooding Site embodies the
dedsion by EPA on theremedial action to be implemented at the Mine Flooding Site, and is attached as
Appendix A. The Mine Flooding 1994 Recor d of Decision incorpor ates the ongoing requir ements of the
Travona Shaft / West Camp Removal Action. The requirements of the 1994 Record of Decision have been

modifiedin a March, 2002 Explanation o Significant Differences, which is included in Appendix A. DEQ
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had a reasonable oppartunity to review and canment on the 1994 Reoord of Decision and gave its
concurrence on behalf of the State of Montana. The 1994 Record of Decision includes EPA's explanation
of differences between the fina plan and the proposed plan as well as a responsiveness summary to the
public comments. Naiceof the final plan was published inaccordancewith Section 117(b) of CERCLA.
Initial attempts at reaching settlement for perfor mance of the Mine Flooding 1994 Record of Decision and

related claims pursuant to Section 122 of CERCLA were unsuccessful.

R. Pur suant to Section 106 of CERCLA, 42 U.S.C. § 9606, EPA, with the concurrence of the
State, issued to the Settling Defendants a Unilateral Administrative Order, Docket No. CERCLA-VII1-96-
19 dated October 23, 1996, for implementation of remedial design, remedial action, and operation and
maintenance for the Mine Flooding Site, in accordance with the September 29, 1994 Record of Decision
(“ROD"). The Settling Defendants performed, and EPA approved, work pursuant to the Order which is

ongoing.

S. Based on the information presantly available to EPA, EPA bdieves that the prior respornse
actions have been properly conducted by the Settling Defendants, and that the Work will be properly and
promptly conducted by the Settling Defendants if the Work is conducted in accor dance with the

requiremerts of this Consert Decreeand its appendices.

T. Solely for the pur poses of Section 113(j) of CERCLA, the Remedial Action selected by the
Mine Flooding Site ROD and subsequent Explanation of Significant Differ ences, the response actions
performed to date by the Settling Defendants, and the Work to be peformed by the Settling Defendants

shall constitute a responseaction taken or ordeed by the President.

u. On November 16, 1998 the United States, the State of Montana, and ARCO lodged the
Streamside T ailings Consent Decr ee pertaining to the Streamside Tailings Operable Unit, which comprises

another part of the Sil ver Bow Creek/B utte Area Superfund Site. The Streamside T ailings Consent Decr eg,



which was entered by this Court on April 19, 1999, resolved certain claims of the United States and the
State pertaining to the Streamside Tailings Operable Unit and other areas within the Clark Fork Basin
Superfund Sites. The Streamside Tailings Consent Decree aso established a framework for ARCO and the
United States to resolve theremaining daimns of the United States relating to unsetled partions of theClark
Fork Basin Sites. Thesepreviously unsettled portions includethe Mine Flooding Site, which is the Ste
addressed by this Consent Decree. As agreed to by the parties to the Streamside Tailings Consent D ecree,
this Consent D ecree addresses (1) the Past Response Costs dir ectly associated with the Mine Flooding

Site (2) Past Response Costs that EPA has allocated to the MineFloading Sitefrom SBCB Site geneal
accourts and Clark Fork Basin general accourts, (3) Future Resporse Costs, including all ocated costs, to
be paid by EPA (which include funds transferr ed to the Stat e through a Cooperative Agreement) at the
Mine Fl ooding Site, (4) Interim Response Costs incurred by EPA (which, agai n, include funds transf erred
to the Statethrough a Cooperative Agreement) prior tothe Effective Date of this Consent Decree, and (5)
Work to be perf ormed at the Mine Flooding Site. This Consent Decree aso addr esses the Stat€scdams
for Future Resporse Costs paid at the Mine Flooding Site and requires, inter alia, the Settling Defendants
to directly reimburse the State for certain future costs that the State incur s a the Site that are not

reimbursed by EPA pursuant to a cooperative agreemert.

V. The Parties recognize, and the Court by entering this Consent Decree finds, that this
Consent Decr ee has been negotiated by the Partiesin good faith and implementation of this Consent D ecree
will expedite the cleanup of the Mine Flooding Site and will avoid prolonged and complicated litigation
between the Parties, and that this Consent Decreeisfair, reasonable, in the public interest, and consistent

withthegoals of CERCLA.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:



1. JURISDICTION

1 This Court has jurisdiction over the subject metter of this action pursuart to 28 U.S.C.
88 1331 and 1345, and 42 U.S.C. 88 9606, 9607, and 9613(b). This Court also has persond jurisdiction
over the Parties. Soldly for the purposes of this Consent D ecree and the underlying complai nt, the Parties
waive all objections and defenses that they may have tojurigdiction of the Court or to verue in this District.
The Parties shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and

enforce this Consent D ecree.

1. PARTIES BOUND

2. This Consent Decree appliesto and is binding upon the United States and the State, and
upon the Settling Defendants, as defined below, and their successors and assigns. Any change in ownership
or corpor ate status of the Settling Defendants including, but not limited to, any transfer of assets or real or

personal property, shal in no way alter the Settling Defendants’ responsibilities under this Consent D ecree.

3. The Settling Defendants shall provide a copy of this Consent Decree to each contractor
hired to perform the Work (as defined below) required by this Consent Decree and to each person
representing the Settling Defendants with respect to the Mine Flooding Site or the Work and shall condition
all contracts entered into hereunder upon performance of the Work in conformity with the terms of this
Consent Decree. The Settling Defendants or their contractors shall provide written notice of the Consent
Decrestoall subcontractorshired to perform any portion of the Wark required by this Corsent Decree.
The Settling Defendants shall nonetheless be responsible for ensuring that their contractors and
subcortractors perform the Work contemplated hereinin accordance with this Consent Dearee. With
regard to the activities undertaken pursuant to this Consent Decree, each contractor and subcontr actor shall
be deemed to be in a contractua relationship with the Settling Defendants within the meaning of Section

107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).



IV. DEFINITIONS

4, Unless ahewise expressly provided haein, teems usedin this Consent Decreewhich are
definedin CERCLA or inregulations promulgated unde CERCLA shall have themearing assigned to
them in CERCL A or in such regulations. Whenever terms listed below are used in this Consent Decree or

in the appendices attached hereto and incorpor ated hereunder, the following definitions shall apply:

“ARAR” shall mean an applicable or relevant and appropriate requirement, criteria, standard, or
limitation of federal o state law withinthe meaning of Section 121(d)(2) of CERCLA, 42 U.S.C. §

9621(d)(2), as identifiedin Appendix 1 of the ROD and the Explanation of Sigrificant Differences.

"ARCO" shall mean the Defendant, Atlantic Richfield Company, its divisions and subsidiaries,
including ARCO Environmental Remediation L.L.C. (AERL), and any predecessors in interest. It shall
also mean any successors in interest to the extent that any such successor’s liability at the Mine Flooding
Site derives from the liability of the Atlantic Richfield Company, and its divisions, subsidiaries including

AERL, and any predecessors ininterest.

“ASARCOQO" shal mean the Defendant, Asar co, Incorporated, its divisions and subsidiaries, and
any predecessors in interest. It shall also mean any successors in interest to the extent that any such
successor’s lighility a the Mine Flooding Site derives from the liability of Asarco, Incorporated, and any

predecessors in interest.

“Butte Active Mine Area Oper able Unit” shall mean, for purposes of this Consent Decr eg, the
geographic area circumscribed by operating permits 0030, 0030A, 0041, and 00108 issued by the State of
Montana under the Montana Metal M ine Reclamation Act, as further described in the Response Decision

Document.



"CECRA" shall meanthe Mantana Comprehensive Ervirormertal Cleanup and Resporsihility

Act, as amended MCA 88 75-10-701 et s=0.

"CERCLA" shall meanthe Camprehensive Environrmental Response, Compensation, and Liability

Act of 1980, as amended, 42 U.S.C. 88 9601 &t s=q.

“Certification of Completion” shal mean EPA’s certification, in consultation with the State,
pursuant to Section 122(f) (3) of CERCLA, 42 U.S.C. 8§ 9622(f)(3), that the Remedia Action and any
modfications thereto have been conpleted at theMineFloodng Site in accordance with the requirements
of CERCLA, the NCP and the ROD and any modifications thereto, including that Perfor mance Standards

for the Mine Flooding Site have been attained.

“CFRSSI LAP” shall mean the Clark Fork River Supefund Site Investigations Laboratory
Analytical Protocol (ARCO/PTI, April 1992), as subsequently amended as of the Effective Date of this

Consent Decree.

“CFRSSI QAPP” shall mean the Clark Fork River Superfund Site Investigations Quality
Assurance Prgect Plan (ARCO/PTI, May 1992), as subsequently amended as of the Effective Date of this

Consent Decree.

"Consent Decree" shall mean this Consent Decree and all appendices attached hereto (listed in
Section XXI1X). Inthe event of conflict between this Consent Decree and any appendix, this Consent

Decree shdl control.

“Cost Documentation” shall mean a cost package for EPA’s costs which consists of applicable;
(a) payroll information, consisting of the SCORES$ or its aurrent replacement report or an equivalert cost
summary and all time sheets; (b) indirect cost information, corsisting of an overall and an employee by

employee SCORES or its current replacement report or equivalent cost summary; (c) travel information,
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congisting of a SCORES or its current replacement report or an equivalent cost summary, travel
authorizations and travel vouchers or equivalent eectr onic summary information; (d) EPA contractor
(induding Contract Laboratory Program caontracts) information, consisting of siteand/ar Operable Unit (as
thisterm is defined below) specific vouchers, any existing progress reports, Treasury schedules, tasking
documents for contractors not required to provide progress reports, Annua Allocation Reports, and the
SCORES or its current replacement report or an equivalent cost summary; (€) EPA Interagency
Agresments (“1AGs”) information, consisting of SCORES$ or its current replacement reports or an
equivaent cost summary, IAGs and any amendments thereto, invoices or the equivalent, proof of payment
documents, and any existing progress reports, (f) EPA Cooper ative Agreements information, consisting of
SCORES$ reports or an equivaent cost summary, cooperative agreements and any amendments thereto,
drawdown documentation, State quarterly progress reports; (g) prejudgment interest information, consisting
of an interest cast report showing methodologies and calculations; and (h) Operable Unit allocated cost
information, consisting of a narrative of allocation methodd ogies and spreadsheets implementing such
methodologies. Because the State has incurred costs and may continue to incur costs under
cooperative agreements with EPA, which relateto or are alocated to the Mine Flooding Site,

Cost Documentation for these expenditures, if requested by the Settling Defendants, shall include
(a) State contractor invoices, (b) any existing contractor progressreports, and (¢) form661

SBAS information (if not included in the State quarterly progressreports) or its equivalent.

"Day" shall mean a calendar day unless expressly stated to be a working day. In
computing any period of time under this Consent Decree, where the last day would fall on a
Saturday, Sunday, State of Montana, or Federal holiday, the period shall run until the close of

business of the next working day.
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“DEQ” shall mean the Montana Department of Environmentd Quality and any

predecessor or successor departmentsor agencies of the State.

“DOJ” shall mean the United States Depart ment of Justice and any successor department

or agencies.

“Effective Date” shall mean 60 days from the datethat this District Court entersthe
Consent Decree, unlessan appeal of the entry and judgment is filed during the 60-day period; if
an appeal istaken, the Effective Date shall mean the date on which the District Court’s judgment

isaffirmed.

"EPA" shall mean the United States Environmenta Protection Agency and any successor

departmentsor agencies of that Agency.

“Explanation of Significant Differences” shall mean the EPA Explanation of Significant
Differences for the Mine Flooding Sitesigned in March of 2002 by the Regional Administrator,
EPA Region V111, and concurred in by DEQ on behalf of the State. The Explanation of

Significant Differences is Attached as part of Appendix A.

“Federal Action” shall mean United States v. Atlantic Richfield Company, No. CV

89-039-BU-PGH (D. Mont.).

"Federal FutureResponseCosts" shall mean all costs, including, but not limited to, direct
and indirect costs, that the United States, and the State via cooperative agreement expenditures,
pay after the Effective Date of this Consent Decree in reviewing or developing plans, reportsand
other items pursuant to this Consent Decree, verifying the Work, or otherwise implementing,

overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs,
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contractor costs, travel costs, laboratory costs, the costs paid pursuant to Sections V11, I X, XV,
and Paragraph 83 of Section XX1; and including allocable Clark Fork General and SBCB
Site-wide costs. FutureResponse Costsshall also include all Interim Response Costsand up to
$200,000 in Interest on the Past Response Coststhat has accr ued pursuant to 42 U.S.C. §
9607(a) during the period from March 31, 2000 to the Effective Date of this Consent Decree.
Section XV of this Consent Decree requires Settling Defendantsto reimburseEPA for all of its
FutureResponseCostsrelating to the Mine Flooding Site, including Federal Future Response
Costspaid by EPA to the State under a cooperative agreement. Future ResponseCostsshall not
include Oversight Costs, asthat termis defined in this Consent Decree, paid either by EPA

directly or through a cooperative agreement with the State.

“Hazardous Substance” shall mean a hazardous substance within the meaning of Section
101(14) of CERCLA or a hazardousor deleterious substance within the meaning of Section

75-10-701(8), MCA.

"Interest” on federal clai ms shall mean interest at the rate specified for interest on
investments of the Hazardous Substance Superf und established under Subchapter A of Chapter
98 of Title 26 of the U.S. Code, compounded on October 1 of each year, in accordance with 42
U.S.C. 8§9607(a). “Interest” on state claims shall mean interest as specified in Section 75-10-

722, MCA, as amended.

“Interim Response Costs” shall mean all costs, including direct and indirect costs, and
Butte-portion SBCB Site-wide costsand Clark Fork General costsallocated to the Mine Flooding

Sitethat are (a) paid by the United States after March 31, 2000 and through the Effective Date of
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this Consent Decree, or (b) incurred prior to the Effective Date of this Consent Decree but paid

after that date.

"Mine Flooding Site" shall mean the Butte Mine Flooding Operable Unit, the surface
boundaries of which aredepicted in Figure 1 of the ROD and which are further defined in the
ResponseDecision Document, and which consists of: (a) the waters within the Berkeley Pit; (b)
the underground mine workings hydraulically connected to the Berkeley Pit; (c) thealluvial
aquifer near Berkeley Pit which drains into Berkeley Pit; (d) the bedrock aquifers, including the
bedrock aquifer water in and near the Continental Pit, within the boundaries shown in Appendi ces
A and B; (e) other contributing sour ces of inflow to the Berkeley Pit / East Camp system,
including surface runoff, leach pad, stormwater that entersthe Berkeley Pit from the Butte
Priority Soils Operable Unit, tailings slurry circuit overflows, and Horseshoe Bend surface water
flows; (f) the Travona/ West Camp groundwater system, except if that groundwater discharge
becomes part of the Butte Priority Soils Operable Unit responseactions upon approval by EPA,
in consultation withthe State; and (g) the surface area designated for the potential devel opment

of asludge repository, asthat area is described in the Explanation of Significant Differences.

“MR Group” shall mean Defendants Dennis Washington, Montana Resources, Montana

Resources, Inc., AR Montana Corpor ation and Asarco Incorpor ated.

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendmentsthereto.
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“Operable Unit” shall mean an area, geographic or otherwise, for whichthereisa
responseaction, whether removal or remedial, that is subject to a separate administrative record

and response selection decision.

"Operation and Maintenance" or "O & M" shall mean all activities required to maintain
the effectiveness of Remedial Action as required under an approved Operation and Maintenance

Plan.

“Oversight Costs” shall mean, for purposes of this Consent Decree only, thoseresponse
costsincurred by EPA or the State (either as the |ead agency or support agency) in monitoring
and supervising Settling Defendants’ performance of the Work pursuant to the requirements of
this Consent Decree, including costsincurred in reviewing plans, reportsand other documents
submitted pursuant to this Consent Decree, aswell as costsincurred in overseeing
implementation of the Work, and also including allocable Clark Fork General and Silver Bow

Creek / Butte Area (Butte portion) Site-wide costs; however, Oversight Costs do not include:

(1) the costs of direct action by EPA and/or the State to respond to arelease, threat of release, or

danger at the Mine Flooding Site;

(2) the costsof litigation or other enforcement activities relating to the Mine Flooding Site;

(3) the costs of determining the need for, or taking direct responseactions by, EPA and/or the
State pursuant to Sections VIl (Remedy Review), XV (Emergency Response), and Section X X|
(Covenantsby United States and State) of this Consent Decree, except that the following costs

shall beincluded in the definition of Oversight Costs:

15



(a) the costsincurred by EPA and the Statein conducting the five-year reviews set

forthin Section VII (Remedy Review);

(b) the costsincurred by EPA and the State in overseeing additional response

actions that may be required pursuant to the five-year reviews; and

(c) the costsincurred by EPA and the State in overseeing any additional response
actions pursuant to Paragraph 14 of Section VI (Performance of the Work by
Settling Defendants) and Par agraphs 82(a)(vi) and 82(b)(vi) of Section XXI

(Covenants Not to Sue by United States and State); and

(4) the cost of enforcing the terms of this Consent Decree, including all costsincurred in

connection with DisputeResolution pursuant to Section XIX (DisputeResolution).

"Paragraph” shall mean a portion of this Consent Decree identified by an arabic numeral

or an upper or lower case |l etter.

"Parties" shall mean the United States, the State, ARCO, Dennis Washington in his
individual capacity, Montana Resources, Montana Resources Incorporated, AR Montana

Corporation, and ASARCO.

"Past Response Costs" shall mean all costs, including, but not limited to, direct and
indirect costs, that EPA paid at or in connection withthe Mine Flooding Sitethrough March 31,
2000, plusInterest on all such costswhich has accrued pursuant to 42 U.S.C. § 9607(a) through
such date; and allocable Clark Fork General and SBCO Site-wide costs plus I nterest on such

coststhrough March 31, 2000.
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"Performance Standards" shall mean the cleanup standards and other measures of
achievement of the goals of the Remedial Action, set forthin Section 11, page 49, inthe
“Decision Summary” portion of the ROD including Appendix 1 and 2 (ARARsincluding waived
ground water standards for the bedrock aquifer), Exhibits 2 (Butte Mine Flooding Operable Unit
Monitoring Plan), 3 (Performance Standards for Remedial Design / Remedial Action at the Mine
Flooding Operable Unit), and 5 (Waterfowl Mitigation Plan) appended to the SOW, and the

cleanup standards described in the Explanation of Significant Differences.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. 88 6901 et seq.

(also known as the Resource Conservation and Recovery Act).

"Record of Decision” or "ROD" shall mean the EPA Record of Decision relating to the
Mine Flooding Site signed on September 29, 1994, by the Regional Administrator, EPA Region
V111, and concurred on by DEQ on behalf of the State, and all attachmentsand amendments
thereto, including the Explanation of Significant Differences. The 1994 Record of Decision is

attached as part of Appendix A.

"Remedial Action" shall mean thoseactivities, except for Operation and Maintenance,
undertaken or to be undert aken by Settling Defendantsto implement the ROD, pursuant to the
SOW, the final Remedial Design and Remedial Action Work Plans and other plans approved by

EPA in consultation with the State.

"Remedial Action Work Plans" shall mean the documentsdeveloped pursuant to the SOW
and Par agraphs 13 and 14 of this Consent Decree and approved by EPA in consultation with the

State, and any amendments thereto.
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"Remedial Design" shall mean those activities to be undert aken by the Settling
Defendantsto develop the final plans and specifications for the Remedial Action pursuant to
Remedial Design Work Plans described in the SOW or otherwise required under this Consent

Decree.

"Remedial Design Work Plans" shall mean the documents developed pursuant to the SOW
and Paragraphs 12 and 14 of this Consent Decree and approved by EPA in consultation withthe

State, and any amendments thereto.

“ResponseDecision Document” shall mean the document deferring to State authority
under certain conditions at the Butte Active Mine Area Operable Unit signed by EPA and DEQ

on March 28 and April 2, 2001 respectively. The ResponseDecision Document is Appendix B.

“Rocker Consent Decree” shall mean the consent decree entered by the District Court of

Montana in the Federal Action on November 7, 2000.

"Section" shall mean a portion of this Consent Decree identified by aromannumeral.

“Settling Defendants” shall mean ARCO, ASARCO, DennisWashington in hisindividual

capacity, Montana Resources, Montana Resources Incorpor ated, and AR Montana Corpor ation.

“Settling Federal Agencies” shall mean the Depart ment of Justice, the Depart ment of
Interior, the Bureau of Mines, the Bureau of Land Management, the United States Geal ogical
Survey, the United States Department of Treasury, the United States Depart ment of Commerce,
the United States Department of Agriculture, the United States Depart ment of Agriculture Forest
Servi ce, the General Service Administration, the National Aeronautics and Space Administration,

the United States Department of Defense, the Environmenta Protection Agency, the United States
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Depart ment of Healthand Human Services, the United States Public Health Servi ce, the Atomic
Energy Commission, the Defense Minerals Exploration Administration, the Defense Minerals
Administration, the Office of Minerals Exploration, and the Defense Minerals Procur ement

Agencies, and any predecessor and successor departments, agencies, bureaus, or services.

“Site Record” shall mean the files presently maintained either in EPA’s Montana Office
records center or inthe Montana Depart ment of Environmenta Quality records center, whichis
designated as the repository for documentsrelated to a particular Operable Unit that are neither
privileged nor confidential, and are not contained within the administrative record for that

Operable Unit.

"State" shall mean the State of Montana, including all of its departments, agencies, and

instrumentalities.

“State Action” shall mean State of Montana v. Atlantic Richfield Company, No. CV-83-

317-HLN-PGH (D. Mont.).

“State Future Response Costs” shall mean all costs, including, but not limited to, direct
and indirect costs, that the State pays after the Effective Date of this Consent Decree in
reviewing or developing plans, reportsand other items pursuant to this Consent Decree, verifying
the Work, or otherwiseimplementing, overseeing, or enforcing this Consent Decree, including,
but not limited to, payroll costs, contractor costs, travel costs, |aboratory costs, and the costs
incurred pursuant to Sections VI, I X, XV, and Paragraph 83 of Section XXI. Such costsare
State FutureResponseCostsif they are not reimbursed by EPA via cooperative agreement
expenditures. Pursuant to the terms of the EPA-DEQ Mine Flooding Site Superf und

Memorandum of Agreement, EPA shall endeavor to assureadequate federal funding to the State
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for all of theseactivities. Section XV of this Consent Decree requires Settling Defendantsto
reimburseEPA for all of its FutureResponse Costs and to reimbursethe State for State Future
ResponseCostsrelating to the Mine Flooding Site. State FutureResponse Costs shall not

include Oversight Costs, as that termis defined in this Consent Decree.

“Statement of Work” or “SOW?” is the descripti on of activities and schedules developed to

implement the ROD. The SOW is attached to this Consent Decree as Appendix C.

“Streamside Tailings Consent Decree” shall mean the consent decree entered by the

District Court of Montana in the Federal Action and in the State Action.

"Supervising Contractors" shall mean the principal contractors or Settling Defendant
employees retained or utili zed by Settling Defendantsand approved by EPA, in consultation with

the State, to superviseand direct the implementation of the Work under this Consent Decree.

"United States" shall mean the United States of America, including all of its departments,

agencies, and instrumentalities.

"WasteMaterial" shall mean (1) any "hazardoussubstance" under Section 101(14) of
CERCLA, 42 U.S.C. §9601(14); (2) any pollutant or contaminant under Section 101(33), 42
U.S.C. §9601(33); (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C.

8 6903(27); and (4) any "hazardousor deleterious substance" under Section 75-10-701(8), MCA.

"Work" shall mean all activities the Settling Defendantsare required to perform under
this Consent Decree, except thoserequired by Section XXV (Retention of Records). “Work”
does not include remedial design and remedial action activities already performed by the Settling

Defendantsas of the date of this Consent Decree.
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V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Parties in entering into this

Consent Decree areto protect public health or wefareor the environment at the Mine Flooding
Site by the past and futuredesign and implementation of responseactions at the Mine Flooding
Site by the Settling Defendants, to reimbursepast and futureresponsecosts of the United States
and the State for the Mine Flooding Site, to resolve the claims of the United States and the State
against the Settling Defendantsas provided in this Consent Decree, and to resolve the clai ms of
the Settling Defendantswhich could have been asserted against the United States withregard to

the Mine Flooding Site.

0. Commitments by the Settling Defendants

a. The Settling Defendantshave completed some remedial design and remedial
construction for the Mine Flooding Site, in accordance withthe ROD. The Settling Defendants
are also required to perform additional Remedial Design, Remedial Action, and Operation and
Maintenance (O & M) activities for the Mine Flooding Site, as set forth in the updated Stat ement
of Work (Appendix C). The Settling Defendantsshall finance and performthe Workin
accordance withthis Consent Decree, the ROD, and all work plans and other plans, standards,
specifications, and schedules set forth herein or developed by the Settling Defendantsand
approved by EPA, in consultation withthe State, pursuant to this Consent Decree. The Settling
Defendantsshall also reimbursethe United States and the State for Past Response Costs,
Oversight Costs, and FutureResponseCostsfor the Mine Flooding Site as provided inthis

Consent Decree.
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b. The obligations of Settling Defendantsto finance and perform the Work and to pay
amounts owed the United States and the State under this Consent Decree arejoint and several. In
the event of the insolvency or other failure of any one or more Settling Defendantsto implement
the requirements of this Consent Decree, the remaining Settling Defendantsshall completeall

such requiremerts.

7. Compliance With Applicable Law. All activities undertaken by the Settling

Defendantspursuant to this Consent Decree shall be perf ormed in accordance withthe
requirements of all applicable federal and state laws and regulations. The Settling Defendants
must also comply withall ARARsas set forthin the ROD and any amendments or modifications
thereto, including the Explanation of Significant Differences, and the Stat ement of Work attached
as Appendix C to this Consent Decree. The activities conducted pursuant to this Consent Decree,

if approved by EPA, shall be consider ed to be consistent withthe NCP.

8. Permits

a. Asprovidedin Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work conducted entirely on-site (i.e,
within the Clark Fork Basin Superfund Sites). Where any portion of the Work that is not on-site
requires a federal or state permit or approval, the Settling Defendantsshall submit timely and
completeapplications and take all other actions necessary to obtain all such permits or

approvals.

b.  The Settling Defendantsmay seek relief under the provisions of Section
XVII1 (Force Majeure) of this Consent Decree for any delay in the performance of the Work

resulting from afailureto obtain, or a delay in obtaining, any permit required for the Work.
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C. This Consent Decree is not, and shall not be construed to be, a permit

issued pursuant to any federal or state statute or regulation.

9. Noticeto Successors-in-Title

a.  The Settling Defendantscurrently maintain surface ownership of real
property within the Mine Flooding Site. Any Settling Defendant with such surface ownership of
real property within the Mine Flooding Siteshall file a noticewith the Recorder's Office, Silver
Bow County, State of Montana, to all successors-in-titlethat the Berkeley Pit and other related
surface areas covered by the ROD are part of the Mine Flooding Site, that EPA selected a remedy
for the Site on September 29, 1994, and that the Settling Defendantshave entered into a Consent
Decree requiring implementation of Work associat ed withthe selected remedy. A copy of the
noticeto befiled has been approved by EPA. The Settling Defendantsshall file a copy of the
EPA-approved notice within thirty (30) days of the Effective Date of this Consent Decree. The
Settling Defendantsshall provide EPA and the State with a copy of the recor ded noticeg(s) within

ten (10) days of recording such notice(s).

b.  Atleast twenty-one (21) days prior to the conveyanceby any Settling
Defendant of itsinterest in any property locat ed within the Mine Flooding Site including, but not
limited to, fee interests, leasehold interests, and mortgage interests, that Settling Defendant shall
givethe grantee written notice of (i) this Consent Decree, (ii) any instrument by which an interest
inreal property has been conveyed that confersaright of accessto the Mine Flooding Site
(hereinafter referred to as "access easements") pursuant to Section IX (Access and I nstitutional
Controls), and/or (iii) any instrument by which an interest in real property has been conveyed that

confersaright to enforcerestrictions on the use of such property (hereinafter referred to as “deed
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restrictions”) pursuant to Section I X (Access and I nstitutional Controls). At least twenty-one
(21) days prior to such conveyance, the Settling Defendant proposing any conveyancewithin the
scope of this Paragraph shall also give written noticeto EPA, the State, and the other Settling
Defendantsof the proposed conveyance, including the name and address of the grantee, and the
date on which notice of this Consent Decree, access easements, and/or restrictive easementsare

given to the grantee.

C. In the event of any such conveyance, the Settling Defendants’ obligations
under this Consent Decree, including, but not limited to, the obligation to provide or secure
access and institutional controls, as well as to abide by such institutional controls, pursuant to
Section I X (Access and I nstitutional Controls) of this Consent Decree, shall continue to be met
by the Settling Defendants. 1n no event shall the conveyancereleaseor otherwise affect the
liability of the Settling Defendantsto comply withall provisions of this Consent Decree, absent
the prior written consent of EPA in consultation with the State. If the United States and the State

approve, the grantee may perform some or all of the Work under this Consent Decree.

VI. PERFORMANCEOF THE WORK BY THE SETTLING DEFENDANTS

10. Sel ection of Supervising Contractors.

a. All aspectsof the Work to be perf ormed by the Settling Defendants pursuant
to Sections VI (Performance of the Work by Settling Defendants), V11 (Remedy Review), V11
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Response) of this
Consent Decree shall be under the direction and supervision of the Supervising Contractors, the
selection of which shall be subject to disapproval by EPA after a reasonable opportunity for

review and comment by the State. Prior to the lodging of this Consent Decree, the Settling
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Defendantsprovi ded EPA withinformation sufficient to demonstratethe qualifications of each
Settling Defendant employee and contractor which may direct or supervisethe Work as one of the
Supervising Contractors, and EPA approved thoseindividual s to serve as Supervising
Contractors. If, at any time after lodging of the Consent Decree, the Settling Defendantspropose
to change a Supervising Contractor, the Settling Defendantsshall notify EPA and the Statein
writing of the name, title, and qualifications of each contractor or Settling Defendant employee
proposed as one of the Supervising Contractors and must obtain an authorization to proceed from
EPA, after a reasonable opportunity for review and comment by the State, beforethe new

Supervising Contractor performs, directs, or supervises any Work under this Consent Decree.

b. If EPA disapproves a proposed Supervising Contractor, EPA will notify the
Settling Defendantsin writing. The Settling Defendantsshall submit to EPA and the State alist
of contractors or Settling Defendant employees, including the qualifications of each contractor or
Settling Defendant employee, that would be acceptable to them within thirty (30) days of receipt
of EPA's disapproval of the contractor previously proposed. EPA will provide written notice of
the names of any contractor(s) and Settling Defendants’ employeg(s) that it disapproves and an
authorization to proceed with respect to any of the other contractors or Settling Defendants’
employees. Settling Defendantsmay select any contractor or Settling Defendant employee from
that list that is not disapproved and shall notify EPA and the State of the name of the contractor
or Settling Defendant employee selected within twenty-one (21) days of EPA's authorization to

proceed.

c. If EPA failsto provide written notice of its authorization to proceed or

disapproval as provided in this Paragraph and this failure prevents Settling Defendantsfrom

25



meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,

Settling Defendantsmay seek relief under the provisions of Section XV 111l (Force Majeure).

11. Statement of Work

Attached to this Consent Decree as Appendix C is the Statement or Work (SOW)
for the Mine Flooding ROD implementation. The Statement of Work describes the various plans,
activities, and requirements that must be accomplished for implementation of the ROD. The
SOW describes thoseactivities which are already completed and those activities which have yet
to be completed. All previously completed plans, reports, and requirements under the SOW are

incor porated herein by reference and are enforceable under this Consent Decree.

12. Remedial Design.

a. Settling Defendantsshall continue to design activities under previously
approved Remedial Design Work Plans (RD Work Plans), in accordance withinstructions
previously given. The Final Design Report for the Horseshoe Bend Treatment Plant is approved
by EPA in consultation withDEQ and is referenced in the SOW. Settling Defendantsshall
submit to EPA and the State RD Work Plans for the design of the futureaspects of the Remedial
Action at the Sitein accordance with the SOW within the time frames specified in the SOW. The
RD Work Plans shall provide for design of the remedy set forthin the ROD, in accordance with
the SOW and for achievement of the Performance Standards and other requirements set forthin
the ROD, this Consent Decree and/or the SOW. RD Work Plans previously approved by EPA
shall beincorporated into and become enforceable under this Consent Decree upon the Effective
Date of this Consent Decree. FutureRD Work Plans shall be incorporated into and become

enforceable under this Consent Decree upon approval by EPA, in consultation with the State.
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The Settling Defendantsshall conduct all field design activities in accordance with the
previously-approved Mine Flooding Operable Unit Health and Safety Plan and amendments
thereto, which conforms to applicable Occupational Safety and Health Administration (OSHA),

EPA, and State requirements, including, but not limited to, 29 C.F.R. Sec. 1910.120.

b. The RD Work Plans shall include plans and schedules for implementation of all
remedial design tasks identified inthe SOW. In addition, the RD Work Plans shall include a
schedule for completion of the Remedial Action Work Plans, or as otherwise required by the

SOW.

c. Upon approval of the RD Work Plans by EPA, after a reasonable opportunity
for review and comment by the State, Settling Defendantsshall implement the RD Work Plans.
The Settling Defendantsshall submit to EPA and the State all plans, submittals and other
deliverables required under all approved RD Work Plans in accordance with the approved
schedule and SOW for review and approval pursuant to Section X1 (EPA Approval of Plans and

Other Submissions).

d. The pre-final/final design submittals shall include, at a minimum, the
following: (1) final plans and specifications; (2) Operation and Maintenance Plan; (3)
Construction Quality Assurance Project Plan (CQAPP); (4) Field Sampling Plan (directed at
measuring progresstowards meeting Performance Standards); and (5) Contingency Plan. The
CQAPP, which shall detail the approach to quality assurance during construction activities at the
Site, shall specify a quality assurance official (" QA Official"), independent of the Supervising

Contractor, to conduct a quality assurance programduring the construction phase of the project.
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13. Remedial Action.

a. Settling Defendantsshall continue to construct and implement activities under
previously approved Remedial Action Work Plans (RA Work Plans), in accordance with
instructions previously given. Settling Defendantsshall submit to EPA and the State Remedial
Action Work Plans (“RA Work Plans”) for the construction and implementation of the future
aspectsof the Remedial Action at the Sitein accordance withthe SOW within the schedule
specified inthe SOW. The RA Work Plans shall provide for construction and implementation of
the remedy set forthin the ROD and achievement of the Performance Standards, in accordance
withthis Consent Decree, the ROD, the SOW, and the design plans and specifications devel oped
in accordance with the RD Work Plans and approved by EPA in consultation with the State.
Upon itsapproval by EPA, the RA Work Plans shall beincorporated into and become enforceable
under this Consent Decree. The Settling Defendantsshall also comply withthe previously-
approved Health and Safety Plan, and any amendments thereto, in conducting all remedial action

activities.

b. The RA Work Plans shall conformwiththe requirements of the SOW, and shall
include, as appropriate, the following: (1) the schedule for completion of the Remedial Action;
(2) method for selection of the contractor; (3) schedulefor developing and submitting other
requi red Remedial Action plans; (4) methodology for implementation of the Construction Quality
Assurance Plan; (5) a groundwater monitoring plan; (6) methods for satisfying permitting
requirements; (7) methodology for implementation of the approved Operation and Maintenance
Plans; (8) methodology for implementation of the Contingency Plan; (9) tentative formulation of
the Remedial Action Project Team; (10) construction quality control plan (by constructor); and

(11) procedures and plans for the decontamination of equipment and the disposal of contaminated
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materials. The RA Work Plans also shall include a schedule for implementation of all Remedial
Action tasks identified in the final design submittal and shall identify the initial formulation of
the Settling Defendants' Remedial Action Project Team (including, but not limited to, the

Supervising Contractor).

c. Upon approval of the RA Work Plans by EPA after areasonable opportunity
for review and comment by the State, or upon the Effective Date of this Consent Decree for those
RA Plans previously approved, Settling Defendantsshall implement the activities required under
the RA Work Plans. The Settling Defendantsshall submit to EPA and the State all plans,
submittals, or other deliverables required under the approved RA Work Plans in accordance with
the approved schedule set forthin the Remedial Action Work Plans for review and approval
pursuant to Section X1 (EPA Approval of Plans and Other Submissions). Unless otherwise
directed by EPA after consultation withthe State, Settling Defendantsshall not commence
physcal Remedial Action activities at the Site prior to approval of the Remedial Action Work
Plans. Notwithstanding the preceding sentence, and for purposes of this Paragraph only, the
following physd cal actions may be undert aken by the Settling Defendantswithout further
approval by EPA: surveying, prepar ation of a staging area and building site; procur ement and
storage of construction-related materials; implementation of the BMFOU Monitoring Plan
pursuant to the SOW; and implementation of the Water fowl Mitigation Plan pursuant to the

SOW.

d. The Settling Defendantsshall continue to implement the Remedial Action and
O& M until the Performance Standards are achieved and for so long thereafter asis otherwise

requi red under this Consent Decree and/or the SOW.
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e. Treated water shall be discharged to the Silver Bow Creek drainage or used for
other water supply purposes. Following commencement of treat ment plant operations, treated
water not used for water supply purposes at that time or water supply pur poses at any time
thereafter shall be discharged to Silver Bow Creek. Settling Defendantsshall notify EPA and
DEQ prior tofiling an application for a change in appropriation rightsor an application for a
permit pursuant to the Montana Water Use Act (Title 85, MCA) pertaining to Mine Flooding Site
water, and if requested, meet with EPA and DEQ following such filing to discussthe prop osed

change or permit application.

14. Additional ResponseActions.

a. If EPA, in consultation withthe State, determines that additional response
actions or modifications to the Work specified in the SOW are necessary to achieve and maintain
the Performance Standards or to carry out and maintain the effectiveness of the remedy set forth
inthe ROD, EPA shall requirethat Settling Defendantsmodify the appropriateplanto reflect
such additional responseactions or modifications. Provided, however, that such additional
responseactions may only be required pursuant to this Paragraph to the extent that they are

consistent withthe scope of the remedy selected in the ROD.

b.  For the purposes of this Consent Decree, the "scope of the remedy selected
inthe ROD" means the protection of groundwater resources and surface water resources at and
near the Mine Flooding Sitethrough remedial measures whichinclude: (1) control of water
inflow to the Berkeley Pit through diversion of surface water; (2) treat ment of surface water
collected by control of inflow to the Berkeley Pit to standards prior to discharge; (3) maintaining

the water level in the bedrock system at 5410 feet as described in the ROD; (4) prevention of the
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releaseof additional contaminantsintothe alluvial aquifer and the Silver Bow Creek drainage
basin as determined by analysis of monitoring information described in the SOW; (5)
comprehensive monitoring to insure discharges to the alluvial groundwater system and Silver
Bow Creek drainage basin do not occur; (6) treat ment of Berkeley Pit water to standards, as
requi red by the ROD and as clarified by the SOW, through the design, construction, and
operation of treatment systems; (7) appropriatedisposal of sludge material from treat ment
processes; (8) treat ment to standards of West Camp water, unlesssuch water is addr essed
through EPA-approved systems as part of the Butte Priority Soils Operable Unit; (9) institutional
controls and public education; and (10) appropriate O& M for all of the above activities. The
“scope of the remedy selected in the ROD” does not include the collection or treat ment of
groundwater within the Mine Flooding Site except as described above in (6) and (8) of this

definition.

C. If any Settling Defendant objectsto any additional responseactions or
modifications determined by EPA to be necessary pursuant to this Paragraph, it may seek dispute
resolution pursuant to Section X1X (DisputeResolution) and Paragraph 67 (record review). The
SOW and/or related work plans shall be modified in accordance with final resolution of the

dispute.

d. Settling Defendantsshall implement any work required by any
modifications incor porated into the SOW and/or related work plans in accordance withthis

Par agraph.
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e.  Nothing in this Paragraph shall be construed to limit EPA's and the State’s
authority to requireperformance of further responseactions as otherwise provided in this

Consent Decree.

15. Settling Defendantsacknowledge and agr ee that nothing in this Consent Decree, or
the ROD or the remedial design or remedial action work plans previously approved, the SOW, or
the remedial design, remedial action, or O& M work plans to be developed constitutes a warranty
or representation of any kind by the United States or the State that compliancewith the work

requirements set forthin the SOW or work plans will achieve the Performance Standards.

16. Settling Defendantsshall, prior to any off-site shipment of Waste Material that is
generated by the Work to an out-of-state waste management facility, provide written notification
to the appropriatestate environmental official in the receiving facility's state and to the EPA
Project Coordinat or and the State Project Coordinat or of such shipment of Waste Material.
However, this notification requirement shall not apply to any off-site shipmentswhen the total
volume of all such shipmentswill not exceed 100 cubic yards or 1,000 gallons. Nothing inthis
Paragraph isintended to, nor shall, relieve the Settling Defendants of their obligations to comply

withwaste shipment notification and reporting requirements under state or federal law.

a.  Settling Defendantsshall include in the written notification the following
information, where available: (1) the name and location of the facility to whichthe Waste
Material isto be shipped; (2) the type and quantity of the Waste M aterial to be shipped; (3) the
expect ed schedule for the shipment of the Waste Material; and (4) the method of transportation.

Settling Defendantsshall notify EPA, the State, and the state in which the planned receiving
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facility islocated of major changes in the shipment plan, such as a decision to ship the Waste

Material to another facility within the same state, or to afacility in another state.

b.  Theidentity of thereceiving facility and state will be determined by Settling
Defendantsfollowing the award of the contract for any such necessary action. Settling
Defendantsshall provide the information required by Paragraph 16(a) as soon as practicable

after the award of the contract and beforethe Waste Material is actually shipped.

VII. REMEDY REVIEW

17. Periodic Review. Settling Defendantsshall conduct any studies and investigations

as requested by EPA, in order to permit EPA, in consultation withthe State, to conduct reviews
of whether the Remedial Action performed at the Mine Flooding Siteis protective of human
health and the environment at | east every five years as required by Section 121(c) of CERCLA
and any applicable regulations. EPA shall conduct itsreviews consistent with Section 121(c) of

CERCLA, 42 U.S.C. Sec. 9621(c), and all applicable regulations and guidance.

18. EPA Selection of Further ResponseActions. If EPA, in consultation withthe

State, determines, at any time, that the Remedial Action is not protective of human health and the
environment, EPA may select further responseactions for the Mine Flooding Sitein accordance

withthe requirements of CERCLA and the NCP.

19. Opportunity To Comment. Settling Defendantsand, if required by Sections

113(k)(2) or 117 of CERCLA, the public, shall be provided with an opportunity to comment on

any further responseactions proposed by EPA, in consultation with the State, as a result of the
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review conducted pursuant to Section 121(c) of CERCLA, and to submit written comments for

the record during the comment period.

20. Settling Defendants’ Obligation To Perform Further ResponseActions. In

addition to requirementsfor further responseactions contained in this Consent Decree, if EPA, in
consultation with the State, selects further responseactions for the Mine Flooding Site, Settling
Defendantsshall undertake such further responseactions to the extent that the reopener
conditions in Paragraph 79 or Paragraph 80 (United States' and the State’ s Pre-certification and
Post-certification Reservations) are satisfied. Settling Defendantsmay invoke the procedures set
forthin Section XIX (DisputeResolution) to dispute(1) EPA's determination that the reopener
conditions of Paragraph 79 or Paragraph 80 of Section XX| (CovenantsNot To Sue by United
States and State) are satisfied, (2) EPA's determination that the Remedial Action is not protective
of human health and the environment, or (3) EPA's selection of the further responseactions.
Disputes pertaining to the whether the Remedial Action is protective or to EPA's selection of

further responseactions shall be resol ved pursuant to Paragraph 67 (record review).

21. Submissions of Plans. If Settling Defendantsare required to perform further

responseactions pursuant to Paragraph 20, they shall submit to EPA for approval, in
consultation withthe State, a schedule and plan for such work. After approval of the schedule
and plan by EPA, following a reasonable opportunity for comment by the State, Settling

Defendantsshall implement the planin accordance withthe provisions of this Consent Decree.
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VIII. QUALITY ASSURANCE, SAMPLING, AND DATAANALYSIS

22.  Settling Defendantsshall use applicable portions of the approved quality
assurance, quality control, and chain of custody procedures for all samplesin accordance with
the CFRSSI QAPP and any amendments made thereto during the course of the implementation of
this Consent Decree. If relevant to the proceeding, the Parties agree that validated sampling data
generated in accordance withthe QA PP(s) and reviewed and approved by EPA in consultation
withthe State shall be admissible as evidence, without objection, in any proceeding under this
Consent Decree. Settling Defendantsshall ensurethat EPA and State personnel and their
authorized repr esentatives are allowed access at reasonable times to all laboratories utili zed by
Settling Defendantsin implementing this Consent Decree. In addition, Settling Defendantsshall
ensurethat such laboratories shall analyze all samples submitted by EPA and the State pursuant
tothe QAPPfor quality assurance monitoring. Settling Defendantsshall ensurethat the
laborat ories they utilizefor the analysis of samples taken pursuant to this Consent Decree
performall analyses according to accepted EPA methods. Accepted EPA methods consist of
those methods which are documented in the CFRSSI L AP, and any amendments made thereto
during the course of the implementation of this Consent Decree. Settling Defendantsshall ensure
that all laboratories they utilize for analysis of samples taken pursuant to this Consent Decree
participatein an EPA or EPA-equivalent QA/QC program. Settling Defendantsshall ensurethat
all field methodol ogi es utili zed in collecting samples for subsequent analysis pursuant to this
Consent Decree will be conducted in accordance with the procedures set forthinthe QAPP. In
any State contract relating to monitoring activities perf ormed by MBM G under this Consent
Decree, the State shall include the above- stated requirements applicable to monitoring activities

to be performed by MBMG.
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23. Upon request, Settling Defendantsshall allow split or duplicate samples to be
taken by EPA and the State or their authorized representatives. Settling Defendantsshall notify
EPA and the State not lessthan ten (10) days in advance of any sample collection activity unless
shorter noticeis agreed to by EPA and the State. In addition, EPA and the State shall have the
right to take any additional samples that EPA or the State deem necessary. Upon request, EPA
shall allow Settling Defendantsto take split or duplicate samples of any samples they take as part

of EPA’soversight of Settling Defendants’ implementation of the Work.

24. Settling Defendantsshall submit to both EPA and the State one paper copy and an
electronic copy of the resultsof all sampling and/or testsor other data obtained or generated by
or on behalf of Settling Defendantswith respect to the Mine Flooding Site and/or the
implementation of this Consent Decree in the next quarterly report, unlessEPA after consultation
withthe State agrees otherwise or unless otherwise provi ded for in the SOW or resulting RD or
RA Work Plans. In any State contract relating to monitoring activities perf ormed by MBMG
under this Consent Decree, the State shall include a requirement for MBM G to submit to EPA
and the State and each of the Settling Defendantsa paper copy and an electronic copy of the
resultsof all sampling and/or testsor other data obtained or generated by MBM G with respect to
the Mine Flooding Sitewithin sixty (60) days of the date of generating or obtaining such data,
unlessEPA, after consultation with the State, decides otherwise or unlessotherwise provided for

inthe SOW or resulting RD or RA Work Plans.

25. Notwithstanding any provision of this Consent Decree, the United States and the
State hereby retain all of their information gathering and inspection authorities and rights,
including enforcement actions related thereto, under CERCLA, RCRA, CECRA, and any other

applicable federal and state statutes or regulations.
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IX. ACCESSAND INSTITUTIONAL CONTROLS

26. If any Settling Defendant owns, or hasthe legal ability to control accesson any
part of the Mine Flooding Site, or any other property where access and/or water use restrictions
are needed to implement this Consent Decree, that Settling Defendant shall, with respect to those

properties:

a. commencing on the date of lodging of this Consent Decree, provide the
United States, the State, the other Settling Defendants, and their repr esentatives
and contractors, access at all reasonable times to the Mine Flooding Site property
and any other property to which accessis required for the implementation of this
Consent Decree, for the purpose of conducting any activity related to this Consent

Decree including, but not limited to, the following activities:

(1) Monitoring the Work;

(2) Verifying any data or information submitted to the

United States or the State;

(3) Conducting investigations relating to contamination

at or near the Mine Flooding Site;

(4) Obtaining samples;

(5) Assessing the need for, planning, or implementing

additional responseactions at or near the Mine Flooding Site;
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(6) Implementing the Work pursuant to the conditions

set forthin Paragraph 83 of this Consent Decree;

(7) Assessing Settling Defendants’ compliancewiththis

Consent Decree; and

(8) Determining whether the Mine Flooding Site or
other property is being used in a manner that is prohi bited or restricted, or
that may need to be prohi bited or restricted, by or pursuant to this Consent

Decree.

Prior to obtaining accessto the Mine Flooding Site, the United States, the State,
and Settling Defendantsshall consider any health and safety limitations previously

identified by the other Settling Defendantsfor the Mine Flooding Site.

b. commencing on the date of lodging of this Consent Decree, refrain
from using the Mine Flooding Site, or such other property, in any manner that
would interfere with or adversely affect the implementation, integrity, or
protectiveness of the remedial measures to be perf ormed pursuant to this Consent
Decree. Such restrictions include, but are not limited to, utilization of the ground
water for potable domestic use, utilization of the Butte Active Mine Area
Operable Unit for residential use, interferencewith or destruction of monitoring
wellsor equipment, and interferenceor destruction of any treat ment plant
facilities. Notwithstanding the foregoing, all mining activities regul ated under
State-issued permits within the Butte Active Mine Area Operable Unit, including,

without limitation, reclamation, the recovery of orefrom the 550-million ton ore
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body, the crushing and concentration of up to 70,000 tons of oreper day, and a
leaching operation of approximately 350 acres shall not be consider ed uses that
interferewith or adversely affect the integrity or protectiveness of the remedial
measures to be implemented pursuant to this Consent Decree. In addition, the
importation of water as needed for mining activities from a source outside of the
Butte Active Mine Area Operable Unit shall not be consider ed a usethat interferes
withor adversely affectsthe integrity or protectiveness of the remedial measures

to beimplemented pursuant to this Consent Decree.

27. If any part of the Mine Flooding Site, or any other property where access and/or
land/water use restrictions are needed to implement this Consent Decree, is owned or controlled
by persons other than Settling Defendants, Settling Defendantsshall use best efforts to secure

from such persons:

a.  anagreement to provide accessthereto for Settling Defendants, as
well as for the United States on behalf of EPA, and the State, as well as their
repr esentatives and contractors, for the purpose of conducting any activity related
to this Consent Decree including, but not limited to, thoseactivities listed in

Paragraph 26(a) of this Consent Decree; and

b.  anagreement, enforceable by Settling Defendants, the State, and the
United States, to abide by the obligations and restrictions established by
Paragraph 26(b) of this Consent Decree, or that are otherwise necessary to
implement, ensure non-interference with, or ensurethe protectiveness of the

remedial measures to be perf ormed pursuant to this Consent Decree.
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Settling Defendantshave funded and shall continue to cooperate with Butte Silver Bow County
(the “County”) in any proceeding (i) to adopt a controlled ground water area beforethe State
Department of Natural Resources, in accordance withthe ROD, and (ii) to enforce appropriate
zoning requirements for the Mine Flooding Site, subject to agreement by Butte Silver Bow
County. Inaddition, Settling Defendantsshall fund any monitoring and enforcement of the water
well userestrictions for the Mine Flooding Sitethat are established by the State of Montana
Department of Natural Resources. Settling Defendantsshall also fund Butte Silver Bow County

for public education and related activities, as described in the SOW.

28. For purposes of Paragraph 27 of this Consent Decree, "best efforts" includes the
payment of reasonable sums of money in consideration of access, access agreements, land/water
userestrictions, and/or deed restrictions. For the Mine Flooding Site, “reasonable sums” shall be
determined by considering, among other factors, the potentially responsible party status of the
current owners and the degree of general cooperation shown by theseparties. The United States
may, as it deems appropriate, assist Settling Defendantsin obtaining access or water use
restrictions, either inthe formof contractual agreements or in the formof deed restrictions
running withthe land. Settling Defendantsshall reimbursethe United States in accordance with
the procedures in Section XV1 (Reimbursement of Response Costs), for all costsincurred by the

United States in obtaining such access and/or water use restrictions.

29. If EPA, in consultation with the State, determines that additional land/water use
restrictions inthe formof state or loca laws, regulations, ordinances or other governmentd
controls are needed to implement the remedy selected in the ROD, ensurethe integrity and
protectiveness thereof, or ensure non-interference therewith, Settling Defendantsshall cooperate

with EPA's and the State's efforts to secure such governmenta controls.
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30. Notwithstanding any provision of this Consent Decree, the United States and the
Stateretain all of their accessauthorities and rights, as well as all of their rightsto require
land/water use restrictions, including enforcement aut horities related thereto, under CERCLA,

RCRA and any other applicable federal and state statute or regulations.

X. REPORTING REQUIREMENTS

31. The SOW requi res the Settling Defendantsto submit monthly discharge
monitoring reportsand progressreportsduring construction in accordance withthe SOW and
Paragraph 35 of this Consent Decree. In addition to these SOW requirements and any other
requirement of this Consent Decree, Settling Defendantsshall submit to both EPA and the State
one paper copy and one electronic copy of written quarterly Operations & Maintenance reports
following construction completion that: (a) describethe actions which have been taken toward
achieving compliancewiththis Consent Decree during the previous quarter; (b) include a
summary of all resultsof sampling and testsand all other datareceived or generated by Settling
Defendantsor their contractors or agentsin the previous quarter; (c) identify all work plans,
plans and other deliverables required by this Consent Decree completed and submitted during the
previous quarter; (d) describeall actions, including, but not limited to, data collection and
implementation, of any work plans that may be required under this Consent Decree, which are
scheduled for the next quar ter and provide other information relating to the progress of the Work;
(e) include information regarding unresolved delays encountered or anti cipated that may affect
the futureschedule for implementation of the Work, and a descripti on of efforts made to mitigate
those delays or anti cipated delays; (f) include any modifications to the RA or RD Work Plans or
other work plans or schedules that Settling Defendantshave proposed to EPA or that have been

approved by EPA; and (g) describeall activities undertaken in support of the Community

41



Relations Plan during the previous quar ter and thoseto be undert aken in the next quarter. Unless
EPA agreesto an alternative schedule, Settling Defendantsshall submit these progressreportsto
EPA and the State by the tenth day of every quarter following the lodging of this Consent Decree
until EPA notifi es Settling Defendantspursuant to Paragraph 48(a) of Section X1V (Certification
of Completion of the Work). If requested by EPA or the State, Settling Defendantsshall also

provide briefings for EPA and the State to discussthe progress of the Work.

32. Settling Defendantsshall notify EPA and the State of any change in the schedule
described in the progressreport for the performance of any activity, including, but not limited to,
data collection and implementation of the RD Work Plans, RA Work Plans, and O & M Plans or
other work plans, no later than seven (7) days prior to the performance of the activity, unless
such advance noticeis impracticable, in which case notice shall be given as soon as possible, but

in all instances prior to the performance of the activity.

33. Upon the occurrence of any event during performance of the Work that Settling
Defendantsare required to report pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-K now Act (EPCRA), Settling Defendantsshall
within 24 hours of the onset of such event orally notify the EPA Project Coordinator or the
Alternate EPA Project Coordinator (in the event of the unavailability of the EPA Project
Coordinator), or, in the event that neither the EPA Project Coordinator or Alternate EPA Project
Coordinator is available, the Emergency Response Section, Region V111, United States
Environmentd Protection Agency. Settling Defendantsshall also orally notify the State Project
Coordinator within 24 hours of the onset of such an event. Thesereporting requirementsarein

addition to the reporting requi red by CERCLA Section 103 or EPCRA Section 304.
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34. Within twenty (20) days of the onset of such an event, Settling Defendantsshall
furnishto EPA and the State a written report, signed by Settling Defendants’ Project
Coordinator, setting forth the events which occur red and the measures taken, and to be taken, in
responsethereto. Within thirty (30) days of the conclusion of such an event, Settling Defendants

shall submit areport setting forth all actions taken in responsethereto.

35. Unless otherwise specifically stated, Settling Defendantsshall submit to both EPA
and the State one paper copy and one electronic copy of any plan, report, and datarequired by

this Consent Decree.

36. All reportsand other documents submitted by Settling Defendantsto EPA and the
State which purport to document Settling Defendants’ compliancewiththe terms of this Consent

Decree shall be signed by an aut horized representative of the Settling Defendants.

XI. EPA APPROVAL OF PLANSAND OTHER SUBMISSIONS

37. After review of any plan, report or other item whichis required to be submitted
for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for review and
comment by the State, shall: (a) approve, in wholeor in part, the submission; (b) approvethe
submission upon speci fied conditions; (c) modify the submission to curethe defidencies;

(d) disapprove, inwholeor in part, the submission, directing that Settling Defendants modify the
submission; or (e) any combination of the above. However, EPA shall not modify a submission
without first providing Settling Defendantsat |east one notice of deficiency and an opportunity to
curewithin twenty-one (21) days, except where to do so would cause seriousdisruption to the

Work or where previous submission(s) have been disapproved dueto material defects and the
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deficiencies in the submission under consideration indicate a bad faith lack of effort to submit an

acceptable deliverable.

38. Inthe event of approval, approval upon conditions, or modification by EPA,
pursuant to Paragraph 37(a), (b), or (c), Settling Defendantsshall proceed to take any action
required by the plan, report, or other item, as approved or modified by EPA subject only toits
right to invoke the Dispute Resolution procedures set forthin Section X1X (DisputeResolution)
withrespect to the modifications or conditions made by EPA. In the event that EPA modifies the
submission to curethe deficiencies pursuant to Paragraph 37(c) and the submission hasa
material defect, EPA retains itsright to seek stipulated penalties, as provided in Section XX

(Stipulated Penalties).

39. a. Upon receipt of anoticeof disapproval pursuant to Paragraph 37(d),
Settling Defendantsshall, within twenty-one (21) days or such longer time as specified by EPA in
such notice, correct the deficiencies and resubmit the plan, report, or other item for approval.
Any stipulated penalties applicable to the submission, as provided in Section XX, shall accrue
during the 21-day period (or other EPA - speci fied period) but shall not be payable unlessthe
resubmission is disapproved or modified dueto a material defect as provi ded in Paragraphs 37

and 38.

b.  Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 37(d), Settling Defendantsshall proceed, at the direction of EPA, in consultation with
the State, to take any action required by any non-deficient portion of the submission.
Implementation of any non-deficient portion of a submission shall not relieve Settling Defendants

of any liability for stipulated penalties under Section XX (Stipulated Penalties).



40. Inthe event that aresubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require Settling Defendantsto correct the defidendies, in
accordance withthe preceding Paragraphs. EPA also retains the right to modify or develop the
plan, report or other item, after consultation withthe State. Settling Defendantsshall implement
any such plan, report, or other item as modified or developed by EPA, subject only toitsright to

invokethe procedures set forthin Section XIX (DisputeResolution).

41. If upon resubmission, a plan, report, or item is disapproved or modified by EPA
dueto a material defect, Settling Defendantsshall be deemed to have failed to submit such plan,
report, or item timely and adequately unless Settling Defendantsinvoke the disputeresolution
procedures set forthin Section X1X (DisputeResolution) and EPA's action is overturned
pursuant to that Section. The provisions of Section X1X (DisputeResolution) and Section XX
(Stipulated Penalties) shall governthe implementation of the Work and accrual and payment of
any stipulated penalties during DisputeResolution. 1f EPA's disapproval or modification is
upheld, stipulated penalties shall accrue for such violation from the date on which the initial

submission was originally required, as provided in Section X X.

42. All plans, reports, and other items required to be submitted to EPA under this
Consent Decree shall, upon approval or modification by EPA, be enforceable under this Consent
Decree. Inthe event EPA approves or modifies a portion of a plan, report, or other item required
to be submitted to EPA under this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.
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XII. PROJECT COORDINATORS

43. Settling Defendants, EPA, and the State have already designated their respective
Project Coordinatorsfor the Mine Flooding Site, the names and addr esses of which are noted in
Section XXV of this Consent Decree (Noti ces and Submissions). Within twenty (20) days of
lodging this Consent Decree, Settling Defendants, EPA, and the State will notify each other, in
writing, of the names, addr esses and telephone numbers of their respective designated Alternate
Project Coordinators. If aProject Coordinator or Alternate Project Coordinator initially
designated is changed, the identity of the successor will be given to the other Parties at | east five
(5) working days beforethe changes occur, unlessimpracticable, but in no event later thanthe
actual day the change ismade. Any successor to one of Settling Defendants’ initially designated
Project Coordinatorsshall be subject to disapproval by EPA, in consultation with the State, and
shall have the technicd expertisesufficient to adequately oversee all aspectsof the Work.
Settling Defendants’ Project Coordinatorsshall not be attorneys. They may assign other
representatives, including other contractors, to serve as a Siterepresentative for oversight of

performance of daily operations during remedial activities.

44, EPA and the State may designaterepresentatives, including, but not limited to,
EPA and State employees, and federal and State contractors and consultants, to observe and
monitor the progressof any activity undertaken pursuant to this Consent Decree. EPA's Project
Coordinator and Alternate Project Coordinator shall have the authority lawfully vested in a
Remedial Project Manager (RPM) and an On-Scene Coordinator (OSC) by the National
Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate
Project Coordinator shall have authority, consistent with the National Contingency Plan, to halt

any Work requi red by this Consent Decree and to take any necessary responseaction when s'he
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determines that conditions at the Mine Flooding Site constitute an emergency situation or may
present an immediate threat to public health or we fareor the environment dueto releaseor

threatened release of Waste Material.

XI. ASSURANCE OF ABILITY TO COMPLETE WORK

45, a. Settling Defendantshave established and shall maintain financial assurancein
the amount of $78 million for the purpose of assuring financial ability to construct, operateand
maintain a wastewater treat ment plant for the Horseshoe Bend flow, a contingent water treat ment
system for the West Camp flow, and a final treat ment plant which hasthe ability to maintain
water levelsin the Berkeley Pit/East Camp System below the 5,410 foot elevation, and to perform
other work described in the SOW. Such financial assuranceis based on the assumptions that the
initiation of construction of the Horseshoe Bend plant will occur in 2002 and that treat ment of the
Berkeley Pit/East Camp water will commencein 2018. Prior to the date of lodging this Consent
Decree, the Settling Defendantsprovi ded the United States and the Statewithafinancial
assurancethat meets theserequirements and the requirements of 40 C.F.R. 8§ 264.143(f) through
a guar antee by BP Corpor ation North Americalnc., acorporateaffiliate of ARCO. Thisinitial
demonstration of the financial tests was based upon audi ted financial statementsfor cal endar
year 2000. As soon as audited financial statementsfor calendar year 2001 are available in April
of 2002, the Chief Financial Officer of BP Corporation North Americalnc. shall submit a letter
that further demonstr ates and supportsthis guar antee. This submittal shall be subject to review
and approval by EPA and the State, and the lack of approval from EPA and the State shall be a
basis for withdrawal from the Consent Decree by the State or the United States prior to the entry

of the Consent Decree.
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b. Settling Defendantsshall submit statementssigned by a responsible corporate
official conveying the information required for the selected or current method of financial
assurance on an annual basis, withthe first submission dueon May 1, 2003. This annual update
may al so include a request from the Settling Defendantsto reduce the amount of financial
assurance set forthin Subparagraph 45(a), above, dueto completed work. Upon approval of the
reduced amount by EPA and the State, the Settling Defendants may reduce the amount of the
financial assurance. Settling Defendantsmay also request a change in the formof financial
assurance, provided that the new proposed amount and form of assurance meet the requirements
of this Paragraph. Upon approval of the new formby EPA and the State, Settling Defendants
may change the formof financial assurance. The Settling Defendants’ resubmitted financial

security shall bein one of the following forms:

(i) A surety bond guaranteeing performance of all Work described in

Subparagraph 45(a), or for the reduced amount as approved under this Subparagraph 45(b); or

(if) One or moreirrevocable lettersof credit equaling the total estimated
cost of all Work described in Subparagraph 45(a), or equaling the reduced amount as approved

under this Subparagraph 45(b);

(iii) A trust fund equaling the total estimated cost of all Work described in

Subparagraph 45(a), or equaling the reduced amount as approved under this Subparagraph 45(b);

(iv) A guar antee to performall of the Work described in Subparagraph
45(a) by a parent or affiliate corporation that mees the requirements of 40 C.F.R. § 264.143(f),

and has a net worth of at least $20 billion.
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c. Any corporateguar antee provi ded pursuant to Subparagraph 45(b)(iv) shall be

in substantial compliancewith40 C.F.R. § 264.151(h) and shall contain the following language:

Nothing contained in this guar antee shall prevent any consolidation or
merger of the guarantor with or into any other corporation (whether or not
affiliated with the guarantor), or successive consolidations or mergersin whichthe
guarantor, or its successor or successors shall be a party or parties, or shall
prevent any sale or conveyanceof all or substantially all of the property of the
guarantor to any other corporation (whether or not affiliated with the guarantor);
provided, however, that the guarantor hereby covenantsand agrees that upon any
such consolidation, merger, sale, or conveyance, or upon any other consolidation,
merger, sale or conveyancethat leaves the guarantor unable to meet the
requirements of 40 C.F.R. § 264.143(f) or with a net worth of lessthan $20
billion, the businessentity resulting from such consolidation or merger, or the
businessentity which shall have acquired such property or assets (or in the event
of sales or conveyances of assetsto more than one businessentity, the business
entity acquiring the largest share of such property or assets) shall expressly
assume all obligations and covenantsto be perf ormed by the guarantor under this
guar antee, including the obligation to continue to meet the requirements of 40

C.F.R. 8 264.143(f) and arequired net worth of at least $20 billion.

In the case of any such consolidation or merger, and upon the assumption by the
successor businessentity of all obligations and covenantsto be perf ormed by the
guarantor, such successor businessentity shall succeed to and be substituted for

the guarantor with the same effect asif it had been named herein as the guarantor.
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Inthe event of such sale or conveyance, upon the assumption by the business
entity acquiring such assetsof all obligations and covenantsto be perf ormed by
the guarantor, then the guarantor, or any successor businessentity which shall
theretof orehave become the guarantor in the manner described in this Section,
shall be discharged from all obligations and covenants under this guar antee and
may be dissolved and liquidated, provi ded that the successor businessentity meds

the standards in 40 C.F.R. § 264.143(f) and has a net worth of at |east $20 hillion.

The guarantor, or any successor to the guarantor, shall provide written noticeto
the United States and the State of any transaction in which another party isto
become a successor to the guarantor, within 30 days following the closing of any
such transaction. Concurr ent with such notice, the guarantor or successor shall
provide successor’ s name, state of organization, and registered address, the name
of aresponsible corporateofficial within the successar, and a copy of any
documentsor agreements necessary to evidence the assumption of the guar antee.
Within 90 days after the closing of any such transaction, the successor entity shall
provide the information demonstrating that the successor mees the requirements

of 40 C.F.R. § 264.143(f) and has a net worth of at least $20 billion.

46. a. Intheeventthat EPA, after areasonable opportunity for review and comment
by the State, determines at any time that the financial assurances provi ded pursuant to this
Section no longer satisfy the requirements of Paragraph 45, Settling Defendantsshall, within
thirty (30) days of receipt of notice of EPA’s determination, obtain and present to EPA and the
State alternate financial assurance in compliancewith Subparagraph 45(b) of this Consent

Decree.
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b.  Any disputeconcerning the Settling Defendants’ demonstration of financial
ability to completethe Work shall be subject to disputeresolution and judicial review pursuant to

Paragraph 68 of this Consent Decree.

C. Settling Defendants’ inability to demonstratefinancial ability to complete

the Work shall not excuse performance of any activities requi red under this Consent Decree.

XIV. CERTIFICATION OF COMPLETION

47. Completion of the Remedial Action

a.  Within ningy (90) days after Settling Defendantsconclude that the
Remedial Action has been fully perf ormed and the Performance Standards have been attained for
aperiod of oneyear at full operation following the “shakedown period of operation” for the
“Horseshoe Bend Water Treatment Plant” as thoseterms are described in the SOW, Settling
Defendantsshall schedule and conduct a pre-certification inspection to be attended by Settling
Defendants, EPA, and the State. If, after the pre-certification inspection, Settling Defendants
still believe that the Remedial Action hasbeen fully perf ormed and the Performance Standards
have been attained, they shall submit awritten report requesting certification to EPA for
approval, witha copy to the State, pursuant to Section X1 (EPA Approval of Plans and Other
Submissions) within thirty (30) days of the inspection. In the report, aregistered professional
engineer and Settling Defendants’ Project Coordinatorsshall state that the Remedial Action has
been completed in accordance with the requirements of this Consent Decree. The written report
shall include as-built drawings signed and stamped by a professional engineer, and a descripti on

of how the Performance Standards were met. The report shall contain the following statement,
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signed by aresponsible corporateofficial of each Settling Defendant or Settling Defendants’
Project Coordinators:
Tothe best of my knowledge, after thorough investigation, | certify that the
information contained in or accompanying this submission istrue, accurate and

complete. | am awarethat therearesignificant penalties for submitting false
information.

If, after completion of the pre-certification inspection and receipt and review of the written
report, EPA, after reasonable opportunity to review and comment by the State, determines that
the Remedial Action or any portion thereof has not been completed in accordance with this
Consent Decree or that the Performance Standards have not been achieved, EPA will notify
Settling Defendantsin writing of the activities that must be undert aken by Settling Defendants
pursuant to this Consent Decree to compl etethe Remedial Action and achieve the Performance
Standards. Provided, however, that EPA may only require Settling Defendantsto perform such
activities pursuant to this Paragraph to the extent that such activities are consistent withthe
"scopeof the remedy selected inthe ROD," as that termis defined in Paragraph 14(b). EPA will
set forthin the notice a schedule for performance of such activities consistent withthis Consent
Decree or require Settling Defendantsto submit a schedule to EPA for approval pursuant to
Section XI (EPA Approval of Plans and Other Submissions) withacopy to the State. Settling
Defendantsshall performall activities described in the noticein accordance withthe
specifications and schedules established pursuant to this Par agraph, subject to their right to

invoke the disputeresolution procedures set forthin Section XIX (DisputeResolution).

b.  If EPA concludes, based on theinitial or any subsequent report requesting
Certification of Completion and after a reasonable opportunity for review and comment by the

State, that the Remedial Action has been performed in accordance with this Consent Decree and
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that the Performance Standards have been achieved, EPA will so certify in writing to Settling
Defendants. This certification shall constitute the Certification of Completion of the Remedial
Action for purposes of this Consent Decree, including, but not limited to, Section XXl
(Covenantsby United States and State). Certification of Completion of the Remedial Action

shall not affect Settling Defendants’ remaining obligations under this Consent Decree.

48. Completion of the Work

a.  Within ningy (90) days after Settling Defendantsconclude that all phases
of the Work (including O & M), have been fully performed, Settling Defendantsshall schedule
and conduct a pre-certification inspection to be attended by Settling Defendants, EPA and the
State. If, after the pre-certification inspection, Settling Defendantsstill believe that the Work
has been fully performed, Settling Defendantsshall submit awritten report by a registered
professional engineer stating that the Work has been completed in full satisfaction of the
requirements of this Consent Decree. The report shall contain the following statement, signed by
aresponsible corporateofficial of each Settling Defendant or Settling Defendants’ Project
Coordinators:

Tothe best of my knowledge, after thorough investigation, | certify that the
information contained in or accompanying this submission istrue, accurate and
complete. | am awarethat thereare significant penalties for submitting false
information.
If, after review of the written report, EPA, after reasonable opportunity to review and comment
by the State, determines that any portion of the Work has not been completed in accordance with
this Consent Decree, EPA will notify Settling Defendantsin writing of the activities that must be

undertaken by Settling Defendants pursuant to this Consent Decree to completethe Work.

Provided, however, that EPA may only require Settling Defendantsto perform such activities
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pursuant to this Paragraph to the extent that such activities are consistent withthe "scope of the
remedy selected in the ROD," asthat termis defined in Paragraph 14(b). EPA will set forthin
the notice a schedule for performance of such activities consistent with this Consent Decree or
require Settling Defendantsto submit a schedule to EPA for approval pursuant to Section XI
(EPA Approval of Plans and Other Submissions). Settling Defendantsshall performall activities
described in the noticein accordance with the specifications and schedules established therein,
subject to their right to invoke the disputeresolution procedures set forthin Section XIX

(DisputeResolution).

b. If EPA concludes, based on the initial or any subsequent request for
Certification of Completion of Work by Settling Defendantsand after a reasonable opportunity
for review and comment by the State, that the Work has been perf ormed in accordance with this

Consent Decree, EPA will so notify Settling Defendantsin writing.

XV. EMERGENCY RESPONSE

49. Inthe event of any action or occurrence during the performance of the Work which
causes or threatens a release of Waste Material at or from the Mine Flooding Sitethat constitutes
an emergency situation or may present an immediate threat to public health or wdfareor the
environment, Settling Defendantsshall, subject to Paragraph 50, immediately take all appropriate
action to prevent, abate, or minimize such releaseor threat of release, and shall immediately
notify EPA's Project Coordinator, or, if the Project Coordinator is unavailable, EPA's Alternate
Project Coordinator. If neither of thesepersons is available, Settling Defendantsshall notify the
EPA Emergency ResponseUnit, Region VIII. Settling Defendantsshall take such actions in

consultation with EPA's Project Coordinator or other available authorized EPA officer and in



accordance with all applicable provisions of the Health and Safety Plans, the Contingency Plans,
and any other applicable plans or documentsrequired under this Consent Decree. Settling
Defendantsshall, in addition, immediately notify the State Project Coordinator. Inthe event that
Settling Defendantsfail to take appropriateresponseaction as required by this Section, and EPA
or, as appropriate, the State, takes such action instead, Settling Defendantsshall reimburse EPA
and the State all costsof the responseaction not inconsistent withthe NCP pursuant to Section

XVI (Reimbursement of Response Costs).

50. Nothing in the preceding Paragraph or in this Consent Decree shall be deemed to
limit any authority of the United States or the State (a) to take all appropriateaction to protect
human health and the environment or to prevent, abate, respond to, or minimize an actual or
threatened release of Waste Material on, at, or from the Mine Flooding Site, or (b) subject to
Section XX (Covenants by the United States) to direct or order such action, or seek an order
from the Court, to protect human health and the environment or to prevent, abate, respond to, or
minimize an actual or threatened rel ease of Waste Material on, at, or from the Mine Flooding

Site.

XVI. REIMBURSEMENT OF RESPONSE COSTS

51. Past ResponseCosts. Within sixty (60) days of the Effective Date of this Consent

Decree, Settling Defendantsshall pay $3,150,000 to the EPA Hazardous Substance Superfund, in
reimbursement of Past Response Costs, by FedWireElectronic Funds Transfer ("EFT" or wire
transfer) to DOJ account in accordance with current electronic funds transfer procedures,
referencing U.S.A.O. file number 2002v00027, the EPA Region and Site/Spill 1D # 08-22, and

DOJ case number 90-11-2-430. Payment shall be made in accordance withinstructions provi ded
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to Settling Defendantsby the Financial Litigation Unit of the United States Attorney's Office for
the District of Montana following lodging of this Consent Decree. Any paymentsreceived by
DOJafter 4:00 P.M. (Eastern Time) will be credited on the next businessday. Settling
Defendantsshall send noticethat such payment has been made to the United States as specified in
Section XXV I (Noti ces and Submissions) and to Cost Recaovery Coordinator, US EPA Montana
Office, 10 West 15" Street, Suite 3200, Helena, Montana 59624 and to Director of Financial

Management Programs, US EPA Region 8, 999 18" Street, Denver, Colorado 80202.

52. Future Response Costs.

a. Settling Defendantsshall reimbursethe EPA Hazardous Substance Superfund
for all Federal Future Response Costs which are not inconsistent with the National Contingency
Plan. In the year following the Effective Date of this Consent Decree and in other years whee
Federal Future Response Costs are paid, the United States will exercise best efforts to send
Settling Defendants an annual bill, including Cost Documentation, requiring payment of EPA’s
Future Response Costs. Any failure by the United States to provide such annual billing and/or
complete Cost Documentation, however, shall not relieve Settling Defendants of any obligation
under this Consent Decree. Settling Defendants shall make all payments within sixty (60) days of
Settling Defendants’ receipt of each bill requiring payment, except as otherwise provided in
Paragraph 54. Settling Defendantsshall make all payments required by this Paragraph in the
form of a certified or cashier's check or checks made payable to "EPA Hazardous Substance
Superfund" and referencing the EPA Region and Site/Spill 1D # 08-22, the DOJ case humber 90-
11-2-430, and the name and address of the party making payment. Settling Defendants shall send
the check to the address given in the periodic billing, and shall send copies of the check to the

United States as specified in Section XXV I (Noti ces and Submissions), to Cost Recovery
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Coordinator, US EPA Montana Office, 10 West 15" Street, Suite 3200, Helena, Montana 59624,
and to Director of Financial Management Programs, US EPA Region 8, 999 18" Street, Denver,

Colorado 80202.

b. Settling Defendants shall reimbursethe State for all independently incur red
State Future Response Costs which are not inconsistent with the National Contingency Plan. In
the year following the Effective Date of this Consent Decree and in other years where State
Future Response Costs are paid, the State will exercise best efforts to send Settling Defendants
an annual bill, including Cost Documentation, requiring payment of the State’s Future Response
Costs. Any failure by the State to provide such annual billing and/or compl ete Cost
Documentation, however, shall not relieve Settling Defendants of any obligation under this
Consent Decree. Settling Defendants shall make all payments within sixty (60) days of Settling
Defendants’ receipt of each bill requiring payment, except as otherwise provided in
Paragraph 54. All paymentsto the State of Montana under this Section shall be paid by certified
or cashier's check(s) made payable to " State of Montana, Department of Environmenta Quality,
Environmentd Quality Protection Fund." The Settling Defendants shall send the certified
check(s) to the Centralized Services Division at the following address: Depart ment of
Environmentd Quality, P.O. Box 200901, Helena, MT 59620-0901. The check shall be
designated as a contribution to the Environmenta Quality Protection Fund, contain a citation to §
75-10-704(4)(a), MCA (2001), and contain a notation identifying the Mine Flooding Operable
Unit by name. Copies of check(s) paid pursuant to this Section, and any accompanying
transmittal letter(s), shall be sent to the State of Montana as provided in Paragraph XX VI

(Noti ces and Submissions).
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53. Oversight Costs. Within 60 days of the Effective Date of this Consent Decree,

Settling Defendantsshall pay to the EPA Hazardous Substance Superfund $5,723,000 in full
satisfaction and settlement of its obligation to pay Oversight Costsfor the Mine Flooding Site.
Such payment shall be made by FedWireElectronic Funds Transfer (“EFT”) toa DOJaccount in
accordance withthe procedures in Paragraph 51. Settling Defendantsshall send noticethat such
payment has been made to the United States as specified in Section XXV I (Noti ces and
Submissions) and Cost Recovery Coordinator, US EPA Montana Office, 10 West 15" Street,
Suite 3200, Helena, Montana 59624 and to Director of Financial Management Programs, US
EPA Region 8, 999 18th Street, Denver, Colorado 80202; and to the State. Amounts paid by
Settling Defendants under this Paragraph 53 shall be deposited into the Mine Flooding Site
Special Account and shall be retained and used to conduct or finance responseactions at or in
connection with the Mine Flooding Site or transferred by EPA to the EPA Hazardous Substance
Superfund. Oversight Costs the United States or the State may incur for the Mine Flooding Site
in excess of the amount paid by the Settling Defendants pursuant to this Paragraph shall not be
recoverable from Settling Defendants except as the United States and the State may incur
additional Oversight Costs based on its reserved rightsto take additional actions pursuant to

Section XX| (Covenants by United States and State).

54. Settling Defendants may contest payment of any Federal and State Future
Response Costs under Paragraph 52 solely on the basis that: (1) the United States or the State
has made an accounting error; (2) the United States or the State is seeking reimbursement of
Oversight Costs inconsistent with this Consent Decree; (3) a cost item demanded for
reimbursement represents coststhat are inconsistent with the NCP; or (4) EPA or the State has

failed to provide complete Cost Documentation as required by Paragraph 52. The failure of the
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United States or the State to provide complete Cost Documentation shall not relieve Settling
Defendantsof any obligation under this Consent Decree, but it may provide the basis for Settling
Defendantsto seek, through the disputeresolution provisions of Section XI1X (Dispute
Resolution), areduction in Settling Defendants’ obligation to reimburse EPA or the State for
those costswhich Settling Defendantsclaim are not fully supported by Cost Documentation, as
defined herein. Any objection made under this Paragraph shall be made in writing within sixty
(60) days of receipt of the bill and must be sent to the United States or the State. Any such
objection shall specifically identify the contested Federal and State Future Response Costs and
the basis for objection. Inthe event of an objection, Settling Defendantsshall within the 60-day
period pay all uncontested Federal and State FutureResponseCoststo the United States or the
State in the manner described in Paragraph 52 and shall initiate the disputeresolution procedures
in Section X1X (DisputeResolution). Any such payment made by Settling Defendantsshall be
credited by the United States or the State only to the payment of the uncontested costs. If the
United States or the State prevails in the dispute, within thirty (30) days of the resolution of the
dispute, Settling Defendantsshall pay the sums due (withaccrued I nterest) to the United States
or the State, in the manner described in Paragraph 52. If Settling Defendantsprevail concerning
any aspect of the contested costs, Settling Defendantsshall pay that portion of the costs (plus
associated accr ued | nterest) for whichit did not prevail to the United States or the State, in the
manner described in Paragraph 52. The disputeresolution procedures set forthin this Paragraph
in conjunction with the procedures set forthin Section X1X (DisputeResolution) shall bethe
exclusive mechanisms for resolving disputes regarding Settling Defendants’ obligation to

reimbursethe United States and the State for their respective Future Response Costs.
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55. Inthe event that the payments required by Paragraphs 51 (Past Response Costs)
and 53 (Oversight Costs) are not made within sixty (60) days of the Effective Date of this
Consent Decree, or the paymentsrequired by Paragraph 52 (Future Response Costs) are not made
within sixty (60) days of Settling Defendants’ receipt of the bill, Settling Defendantsshall pay
Interest on the unpaid balance. The Interest to be paid on Past Response Costs and Oversight
Costsunder this Paragraph shall begin to accrue sixty (60) days after the Effective Date of this
Consent Decree. The Interest on FutureResponse Costs shall begin to accrue 60 days after
receipt by Settling Defendantsof the bill submitted by EPA for such costsor as provided by State
statutefor State costs. Interest shall continue to accrue through the date of Settling Defendants’
payment. Payments of Interest made under this Paragraph shall bein addition to such other
remedies or sanctions available to the United States or the State by virtue of Settling Defendants’
failureto make timely payments under this Section. Settling Defendantsshall make all payments

regui red by this Paragraph in the manner described in Paragraph 52.

56. As soon as reasonably practicable after the date of entry of this Consent Decree,
the United States, on behalf of the Settling Federal Agencies, shall pay to the EPA Hazardous
Substance Superfund $100,000 in compromiseand settlement of Past Response Costs and
Federal FutureResponseCostsand the claimsidentified in Paragraphs 85 and 91. If the payment
to the EPA Hazardous Substances Superf und requi red by this Paragraph is not made as soon as
reasonably practicable, the Chief, Legal Enforcement Program, EPA Region 8, may raise any
issues relating to payment to the appropriate DOJ Assistant Section Chief for the Environmentd
Defense Section. Inthe event that paymentsrequired by this Paragraph are not made within 60
days of the date of entry of this Consent Decree, Interest on the unpaid balance shall be paid at

the rate established pursuant to Section 107(a) of CERCLA, 42 U.S.C. Section 9607(a),
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commencing on the date of entry of this Consent Decree and accruing through the date of the
payment. The Parties acknowledge that the payment obligations of the Settling Federal Agencies
under this Consent Decree can only be paid from appropriated funds legally available for such
purpose. Nothing in this Consent Decree shall beinterpreted or construed as a commitment or
reguirement that any Settling Federal Agency obligate or pay funds in contravention of the

Anti-Deficiency Act, 31 U.S.C. Section 1341, or any other applicable provision of law.

XVII. INDEMNIFICATION AND INSURANCE

57. a.  TheUnited States and the State do not assume any liability by entering into
this agreement or by virtue of any designation of Settling Defendantsas EPA's authorized
repr esentatives under Section 104(e) of CERCLA or state law. Settling Defendantsshall
indemnify, save and hold harmless the United States and the State, and their officials, agents,
employees, contractors, subcontractors, or repr esentatives for or from any and all clai ms or
causes of action arising from, or on account of, negligent or other wrongful acts or omissions of
Settling Defendants, their respective officers, directors, employees, agents, contractors,
subcontractors, and any persons acting onitsbehalf or under their control, in carrying out
activities pursuant to this Consent Decree, including, but not limited to, any claims arising from
any designation of Settling Defendantsas EPA's authorized repr esentatives under Section 104(e)
of CERCLA or statelaw. Further, Settling Defendantsagreeto pay the United States and the
State all coststhey incur, including, but not limited to, attor neys fees and other expenses of
litigation and settlement arising from, or on account of, claims made against the United States or
the State based on negligent or other wrongful acts or omissions of Settling Defendants, their
respective officers, directors, employees, agents, contractors, subcontractors, and any persons

acting on their behalf or under their control, in carrying out activities relating to the Mine
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Flooding Site pursuant to this Consent Decree. Neither the United States nor the State shall be
held out as a party to any contract entered into by or on behalf of Settling Defendantsin carrying
out activities pursuant to this Consent Decree. Neither Settling Defendantsnor any such

contractor shall be consider ed an agent of the United States or the State.

b.  The United States or the State shall give Settling Defendantsnotice of any
claim for which the United States or the State plans to seek indemnification pursuant to

Paragraph 57, and shall consult with Settling Defendantsprior to settling such clai m.

58. Settling Defendantswaive all clai ms against the United States and the State for
damages or reimbursement or for set-off of any payments made or to be made to the United States
or the State arising from or on account of any contract, agreement, or arr angement between
Settling Defendants, individually or collectively, and any person for past performance or
responseactivities at the Mine Flooding Site or performance of activities required under this
Consent Decree, including, but not limited to, claims on account of construction delays. In
addition, Settling Defendantsshall indemnify and hold harmless the United States and the State
withrespect to any and all claims for damages or reimbursement arising from or on account of
any contract, agreemert, or arrangement between Settling Defendantsand any person for
performance of any activities relating to the Mine Flooding Site under this Consent Decree,

including, but not limited to, claims on account of construction delays.

59. a. Prior to the lodging of this Consent Decree, Settling Defendants provided
the United States and the State withinformation that satisfied the United States and the State as

to Settling Defendants’ financial resources and their collective ability to provide the equivalent of
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comprehensive general liability insurance and automobile insurance with limits of two million

dollars, combined singlelimit.

b. If, prior tothefirst anniversary of EPA’s Certification of Completion of
Remedial Action pursuant to Paragraph 47 of Section X1V ( Completion of the Remedial Action),
any material change occursin the financial resources of any Settling Defendant such that Settling
Defendantsmay no longer be able to assuretheir ability to provide the equivalent of
comprehensive general liability insurance and automobile insurance withlimits of two million
dollars, combined singlelimit, Settling Defendantsshall promptly notify the United States and
the State in accordance with Paragraph 120 of Section XXV 11 (Noti ces and Submissions). Upon
receipt of such notice, EPA may, initssole and unreviewable discretion, after reasonable

opportunity for review by the State, require Settling Defendantsto obtain that insur ance.

c. If, prior tothefirst anniversary of EPA’s Certification of Completion of
Remedial Action pursuant to Paragraph 47 of Section X1V ( Completion of the Remedial Action),
the United States or the State obtains information regarding any material change in the financial
resources of Settling Defendantsthat |eads the United States, in consultation withthe State, to
believe that Settling Defendantsmay no longer have the financial ability to provide the equivalent
of comprehensive general liability insurance and automobile insurance withlimits of two million
dollars, combined singlelimit, the United States shall so notify Settling Defendantsin accordance
with Paragraph 120 of Section XXV 11 (Noti ces and Submissions). Settling Defendantsshall have
sixty (60) days after receiving any such written noticeto respond and provide corrected or
supplemental information or otherwise assurethe United States and the State that Settling
Defendantshave the ability to provide the equivalent of comprehensive general liability insurance

and automobile insurance with limits of two million dollars, combined singlelimit.
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d. If Settling Defendantsdo not satisfactorily resolve the United States’
concerns that a material change has occurred in the financial resources of Settling Defendants
such that Settling Defendantsmay no longer have the financial ability to provide the equivalent of
comprehensive general liability and automobile insurance with limits of two million dollars,
combined singlelimit, EPA, in consultation withthe State and inits sole and unreviewable
discretion, may require Settling Defendantsto obtain such insurance which names the United

States and the State as additional benefici ari es and/or additional insureds.

e. Inaddition, for the duration of the Consent Decree, Settling Defendantsshall
also satisfy, or shall ensurethat their contractors or subcontractorssatisfy, all applicable laws
and regulations regarding the provision of workers' compensation insurance for all persons
performing activities required of Settling Defendantsby this Consent Decree. Until EPA issues
its notice of completion of remedial action pursuant to Subparagraph 47(a), Settling Defendants
shall provide to EPA and the State certificates of such insurance and, if requested, a copy of each
insurance policy. Settling Defendantsshall resubmit such certificates and copies of policies each
year on or beforeJanuary 30". If Settling Defendants demonstrate by evidence satisfactory to
EPA and the State that any contractor or subcontractor maintains insurance equivalent to that
described above, or insurance covering the same risks but in a lesser amount, then, with respect
to that contractor or subcontractor, Settling Defendants need provide only that portion of the

insurance described above which is not maintained by the contractor or subcontractor.

XVIIl. FORCE MAJEURE

60. "Force Majeure,” for purposes of this Consent Decree, is defined as any event

arising from causes beyond the control of Settling Defendants, of any entity controlled by
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Settling Defendants, or of Settling Defendants’ contractors, that delays or preventsthe
performance of any obligation under this Consent Decree despite Settling Defendants’ best
effortsto fulfill the obligation. The requirement that Settling Defendantsexercise "best efforts to
fulfill the obligation" under this Paragraph includes using best efforts to anticipate any potential
force majeureevent and best efforts to addressthe effects of any potential force majeureevent (1)
asitisoccurring and (2) following the potential force majeureevent, such that the delay is
minimized to the greatest extent possible. "Force Majeure" does not include financial inability to
completethe Work or afailureto attain the Performance Standards. A “Force Majeure” event
may, however, include a labor strike or work stoppage directly related to remedial construction

activities at the Mine Flooding Site.

61. If any event occurs or has occur red that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeureevent, Settling
Defendantsshall notify orally EPA's Project Coordinator or, in his or her absence, EPA's
Alternate Project Coordinator or, in the event both of EPA's designated repr esentatives are
unavailable, the Director of the Hazardous Waste Management Division, EPA Region 8, and
shall also notify orally the State Project Coordinator, within seven (7) days of when Settling
Defendantsfirst knew that the event might cause adelay. Within twelve (12) days thereafter,
Settling Defendantsshall provide in writing to EPA and the State an explanation and descripti on
of the reasons for the delay; the anti cipated duration of the delay; all actions taken or to be taken
to prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigatethe delay or the effect of the delay; Settling Defendants’ rationale for
attributing such delay to aforce majeureevent if they intend to assert such aclaim; and a

statement as to whether, in the opinion of Settling Defendants, such event may cause or
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contributeto an endangerment to public health, welfareor the environment. Settling Defendants
shall include with any noticeall available documentation supporting their claim that the delay
was attributable to aforce mgjeure. Failureto comply withthe above requirements shall
preclude Settling Defendantsfrom asserting any claim of force majeurefor that event for the
period of time of such failureto comply, and for any additional delay caused by such failure.
Settling Defendantsshall be deemed to know of any circumstance of which Settling Defendants,
any entity controlled by any Settling Defendant, or Settling Defendants’ contractors knew or

should have known.

62. If EPA, after areasonable opportunity for review and comment by the State,
agr ees that the delay or anti cipated delay is attributable to a force majeureevent, the time for
performance of the obligations under this Consent Decree that are affected by the force majeure
event will be extended by EPA, after areasonable opportunity for review and comment by the
State, for such time as is necessary to completethoseobligations. If EPA, after areasonable
opportunity to review and comment by the State agr ees that the delay or anti cipated delay is
attributable to a force majeureevent, EPA will notify Settling Defendantsin writing of the length
of the extension, if any, for performance of the obligations affected by the force majeureevent.
An extension of the time for performance of the obligations affected by the force majeureevent
shall not, of itself, extend the time for performance of any other obligation. If EPA, after a
reasonable opportunity for review and comment by the State, does not agr ee that the delay or
anti cipated delay has been or will be caused by a force majeureevent, EPA will notify Settling

Defendantsin writing of its decision.

63. If Settling Defendantsel ect to invoke the disputeresolution procedures set forthin

Section XIX (DisputeResolution), it shall do so no later than 15 days after receipt of EPA's
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notice. Inany such proceeding, Settling Defendantsshall have the burden of demonstrating by a
preponderance of the evidence that the delay or anti cipated delay has been or will be caused by a
force majeureevent, that the duration of the delay or the extension sought was or will be
warranted under the circumstances, that best efforts to fulfill the obligation were exercised to
avoid and mitigate the effects of the delay, and that Settling Defendantscomplied withthe
requirements of Paragraphs 61 and 62, above. If Settling Defendantscarry this burden, the delay
at issue shall be deemed not to be a violation by Settling Defendantsof the affected obligation of

this Consent Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION

64. Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanismto resolve disputes
between the United States and Settling Defendantsarising under or with respect to this Consent
Decree. The procedures set forthin this Section shall not apply to actions by the United States or
the Stateto enforce obligations of Settling Defendantsthat have not been disputed in accordance
withthis Section. EPA’sdecisions under these procedures, except for EPA’ s final administrative

decision under Paragraph 67(b), will be made in consultation with the State.

65. Any disputewhich ari ses under or withrespect to this Consent Decree shall inthe
first instance be the subject of informal negotiations between the parties to the dispute. The
period for informal negotiations shall not exceed 20 days from the time the disputearises, unless
it ismodified by written agreement of the parties to the dispute. The disputeshall be consider ed
to have ari sen when one party to the disputesends the other party to the disputeawritten Notice

of Dispute.
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66. a. Inthe event that the parties to the disputecannot resolve a disputeby
informal negotiations under the preceding Paragraph, then the position advanced by EPA shall be
consider ed binding unless, within thirty (30) days after the conclusion of the informal negotiation
period, one or more of Settling Defendantsinvokes the formal disputeresolution procedures of
this Section by serving on the United States and the State a written Stat ement of Position on the
matter in dispute, including, but not limited to, any factual data, analysis or opinion supporting
that position and any suppor ting documentation relied upon by Settling Defendants. The
Statement of Position shall specify Settling Defendants’ position as to whether formal dispute

resolution should proceed under Paragraph 67 or Paragraph 68.

b.  Withinthirty (30) days after receipt of Settling Defendants’ Statement of
Position, EPA will serve on Settling Defendants EPA’ s Stat ement of Position, including, but not
limited to, any factual data, analysis, or opinion supporting that position and all supporting
documentation relied upon by EPA. EPA's Statement of Position shall include a statement as to
whether formal disputeresolution should proceed under Paragraph 67 or Paragraph 68. Within
thirty (30) days after receipt of EPA's Stat ement of Position, Settling Defendantsmay submit a

further statement of position inreply.

c. If thereisdisagreement between EPA and Settling Defendantsas to whether
disputeresolution should proceed under Paragraph 67 or Paragraph 68, the parties to the dispute
shall follow the procedures set forthin the Paragraph determined by EPA to be applicable. If
Settling Defendantsultimately appeal to the Courtto resolve the dispute, the Court shall
determine which Paragraph is applicable in accordance with the standards of applicability set

forthin Paragraphs 67 and 68.
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67. Formd disputeresolution for disputes pertaining to the selection or adequacy of
any responseaction and any other disputes that are accorded review on the administrative record
under applicable principles of administrative law shall be conducted pursuant to the procedures
set forthin this Paragraph. For purposes of this Paragraph, the adequacy of any responseaction
includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to
implement plans, or any other items requiring approval by EPA under this Consent Decree; and
(2) the adequacy of the performance of responseactions taken pursuant to this Consent Decree.
Nothing in this Consent Decree shall be construed to allow any disputeby Settling Defendants

regarding the validity of the ROD's provisions.

a. Anadministrative record of the disputeshall be maintained by EPA and
shall contain all statementsof position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of

position by the parties to the dispute.

b.  The Assistant Regional Administrator for Enforcement Compliance and
Environmentd Justice, EPA Region 8, will issuea final administrative decision resolving the
disputebased on the administrative record described in Paragraph 67(a). This decision shall be
binding upon Settling Defendants, subject only to the right to seek judicial review pursuant to

Paragraph 67(c) and (d).

c.  Any administrative decision made by EPA pursuant to Paragraph 67(b)
shall bereviewable by this Court, provi ded that a motion for judicial review of the decisionis
filed by Settling Defendantswith the Court and served on the Par ties within twenty (20) days of

receipt of EPA's decision. The motion shall include a descripti on of the matter in dispute, the
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efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within
which the disputemust be resol ved to ensure orderly implementation of this Consent Decree. The
United States may file aresponseto Settling Defendants’ motion within 30 days of receipt of that

motion.

d. In proceedings on any disputegoverned by this Paragraph, Settling
Defendantsshall have the burden of demonstrating that the decision of the Assistant Regional
Administrator for Enforcement and Environmentd Justice, EPA Region 8, isarbitrary and
capriciousor otherwise not in accordance withlaw. Judicial review of EPA's decision shall be on

the administrative record compiled pursuant to Paragraph 67(a).

68. Forma disputeresolution for disputes that neither pertain to the selection or
adequacy of any responseaction nor are otherwise accorded review on the administrative record

under applicable principles of administrative law, shall be governed by this Paragraph.

a. Following receipt of Settling Defendants’ Stat ement of Position submitted
pursuant to Paragraph 66, the Assistant Regional Administrator for Enforcement Compliance and
Environmentd Justice, EPA Region 8, will issue a final decision resolving the dispute. The
Assistant Regional Administrator's decision shall be binding on Settling Defendant unless, within
twenty (20) days of receipt of the decision, Settling Defendant files with the Court and serves on
the parties amotion for judicial review of the decision setting forth the matter in dispute, the
efforts made by the parties to resolveit, the relief requested, and the schedule, if any, within
which the disputemust be resol ved to ensure orderly implementation of this Consent Decree. The
United States may file aresponseto Settling Defendants’ motion within 30 days of receipt of the

motion.
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b.  Notwithstanding Section | (Background) of this Consent Decree, judicial
review of any disputegoverned by this Paragraph shall be governed by applicable principles of

law.

69. The invocation of formal disputeresolution procedures under this Section shall
not extend, postpone or affect in any way any obligation of Settling Defendantsunder this
Consent Decree, not directly in dispute, unless EPA agrees or the Court orders otherwise.
Stipulat ed penalties withrespect to the disputed matter shall continue to accrue but payment shall
be stayed pending resolution of the disputeas provided in Paragraph 71. Notwithstanding the
stay of payment, stipulated penalties shall accrue from the first day of noncompliance with any
applicable provision of this Consent Decree. In the event that Settling Defendantsdo not prevail
onthe disputed issue, stipulated penalties shall be assessed and paid as provi ded in Section XX
(Stipulated Penalties). Stipulated penalties shall not be assessed by the United States nor paid by

Settling Defendantsto the extent that Settling Defendantsprevail on the disputed issue.

XX. STIPULATED PENALTIES

70. Settling Defendantsshall be liable for stipulated penalties in the amounts set
forthin Paragraph 71 to the United States for failureto comply with the requirements of this
Consent Decree specified below, unlessexcused under Section XV111 (Force Majeure).
"Compliance" by Settling Defendantsshall include completion of the activities under this Consent
Decree or any work plan or other plan approved under this Consent Decree identified below in
accordance with all applicable requirements of law, this Consent Decree, the SOW, and any plans

or other documentsapproved by EPA pursuant to the applicable administrative orders or this
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Consent Decree and within the speci fied time schedules established by and approved under this

Consent Decree.

71. a. The following stipulat ed penalties shall accrue per violation per day for any

noncompliance identified in Subparagraph b:

Penalty Per Violation Per Day Period of Noncompliance
$4,000 1st through 14th day
$5,500 15th through 30th day
$7,500 31st day and beyond

b. Failureto comply with any of the requirementsin Section VI (Performance of the Work
by Settling Defendants) (except for the performance standards contained in Attachment 1 to
Exhibit 3 of the SOW and the Water fowl Mitigation Plan requirements contained in Exhibit 5 of
the SOW, the violations of which are addressed in Subparagraphs 71(e) and 71(f), below),
Section VII (Remedy Review), Section I X (Access and Institutional Controls), Section XI11
(Assurance of Ability to Completethe Work), Section XV (Emergency Response), and Section

XVI (Reimbursement of Response Costs).

c. Thefollowing stipulated penalties shall accrue per violation per day for any

noncompliance identified in Subparagraph d:
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Penalty Per Violation Per Day Period of Noncompliance

$2,000 1st through 14th day
$3,500 15th through 30th day
$5,000 31st day and beyond

d. Failureto comply with any of the requirementsin Section V111 (Quality Assurance,
Sampling, and Data Analysis), Section X (Reporting Requirements), Section XI (EPA Approval
of Plans and Other Submissions), Section XII (Project Coordinators), Section X1V (Certification
of Completion), Section XVII (Indemnification and Insurance), Section XXIV (Accessto
Information), Section XXV (Retention of Records), Section XVI (Noti ces and Submissions), and

Section XX X1 (Community Relations).

e. Thefollowing stipulated penalties shall accrue per violation per day for any violation

of the performance standards contained in Attachment 1 to Exhibit 3 of the SOW:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 5th through 14th day
$2,000 15th through 30th day
$3,000 31st day and beyond

Stipulat ed penalties shall not accrue during the first four consecutive days of violations of any of
the performance standards contained in Attachment 1 to Exhibit 3 of the SOW; provided,

however, that neither the United States nor the State waive their respective rightsat any time to

73



enforcethese performance standards and/or to seek civil penalties under Section 109 of

CERCLA, 42 U.S.C. 8§ 9609, for any violation of these performance standards.

f. Thefollowing stipulated penalties shall accrue per violation per day for any violation

of the Water fowl Mitigation Plan requirements contained in Exhibit 5 of the SOW:

Penalty Per Violation Per Day Period of Noncompliance
$1,000 1st through 14th day
$2,000 15th through 30th day
$3,000 31st day and beyond

g. Inthe event that EPA assumes performance of a portion or all of the Work pursuant to
Paragraph 83 of Section XXI (CovenantsNot to Sue by United States and State), Settling
Defendantsshall beliable for a stipulated penalty in the amount of $900,000; provided, however,
that this stipulat ed penalty shall not exceed 30% of the present val ue of the Work to be taken

over, based on EPA’ s cost estimates and a discount rate of 5%.

h. All penalties shall beginto accrue on the day after the completeperformanceis due or
the day a violation occurs, and shall continue to accrue through the final day of the correction of
the noncompliance or completion of the activity; provided, however, that stipulat ed penalties
shall not accrue: (1) withrespect to a deficient submission under Section X1 (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the twenty-first (21*) day
after EPA's receipt of such submission until five days after the date that EPA notifies Settling

Defendants of any deficiency; (2) with respect to a decision by the Assistant Regional
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Administrat or for Enforcement Compliance and Environmenta Justice, EPA Region 8, under
Paragraph 67(b) or 68(a) of Section X1X (DisputeResolution), during the period, if any,
beginning on the 21st day after the date that Settling Defendants’ reply to EPA's Stat ement of
Position isreceived until five days after the datethat the Assistant Regional Administrator issues
afinal decision regarding such dispute; or (3) withrespect to judicial review by this Court or the
Court of Appeals of any disputeunder Section X1X (DisputeResolution), during the period, if
any, beginning on the 31st day after the Court's receipt of the final submission regarding the
disputeuntil five days after the datethat the Court issues a final decision regarding such dispute.
Nothing herein shall prevent the simultaneous accrual of separate penalties for separate
violations of this Consent Decree. Any violation of the compliance milestones set forthin
Paragraph 12 (Remedial Design), however, shall not also constitute a separate violation of the

compliancemilestones set forth in Paragraph 13 (Remedial Action).

72. Following EPA's determination, in consultation withthe State, that Settling
Defendantshave failed to comply with a requirement of this Consent Decree, EPA may give
Settling Defendantswritten notification of the same and describethe noncompli ance. EPA and
the State may send Settling Defendantsa written demand for the payment of the penalties.
Stipulat ed penalties shall accrue as provided in Paragraph 71 regardless of whether EPA has

notifi ed Settling Defendantsof a violation.

73.  All penalties accruing under this Section shall be due and payable to the United
States within thirty (30) days of Settling Defendants’ receipt from EPA of a demand for payment
of the stipulat ed penalties, unless Settling Defendantsinvoke the Dispute Resolution procedures

under Section X1X (DisputeResolution). All paymentsto the United States under this Section
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shall be paid by certified or cashier's check(s) made payable to "EPA Hazardous Substances

Superfund," shall be mailed to the following addresses:

Regular Mail: Mellon Bank, Attn: Superfund Accounting, L ockbox 360859, Pittsburgh,

PA 15251-6859; or

Federal Express, Airborne, Etc.: Mellon Bank, 3 Mellon Bank Center, Room #153-2713,

Pittsburgh, PA 15259 REF: Lockbox 360859

Each such payment shall indicate that the payment is for stipulat ed penalties, and shall reference
the EPA Region and Site/Spill 1D # 08-22, the DOJ Case Number 90-11-2-430, and the name and
address of the party making payment. Copies of check(s) paid pursuant to this Section, and any
accompanying transmittal letter(s), shall be sent to the United States as provided in Section
XXVII (Noti ces and Submissions), and to Cost Recovery Coordinator, US EPA Montana Office,
10 West 15™ Street, Suite 3200, Helena, Montana 59624 and to Director of Financial

Management Programs, US EPA Region 8, 999 18" Street, Denver, Colorado 80202.

74.  The payment of stipulated penalties shall not alter in any way Settling Defendants’

obligation to completethe performance of the Work required under this Consent Decree.

75. Penalties shall continue to accrue as provided in Paragraph 71 during any dispute

resolution period, but need not be paid until the following:

a. If thedisputeis resol ved by agreement or by a decision of EPA that is not
appealed to this Court, Settling Defendants shall pay accrued stipulated penalties determined to
be owing to EPA within fifteen (15) days of the agreement or the receipt of EPA's decision or

order;
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b. If thedisputeis appealed to this Court and the United States prevailsin
wholeor in part, Settling Defendantsshall pay all accrued stipulated penalties determined by the
Courtto be owed to EPA within sixty (60) days of receipt of the Court's decision or order, except

as provided in Subparagraph c, below; and

c. IftheDistrict Court's decision is appealed by any Party, Interest shall accrue
on the stipulat ed penalties determined by the District Court to be owing to the United States.
Within fifteen (15) days of receipt of the final appellate court decision, Settling Defendantsshall
pay all accrued stipulated penalties and I nterest determined to be owed by Settling Defendantsto

the United States.

76. a. If Settling Defendantsfail to pay stipulated penalties when due, the United
States may institute proceedings to collect the penalties, as well as Interest and the cost of
enforcing the requirements of this Consent Decree, including attorney’ sfees. Settling Defendants
shall pay Interest on the unpaid balance of any stipulated penalty, which shall begin to accrue on

the date of demand made pursuant to Paragraph 73.

b. Nothing inthis Consent Decree shall be construed as prohibiting, altering, or
inany way limiting the ability of the United States or the State to seek any other remedies or
sanctions available by virtue of Settling Defendants’ violation of this Consent Decree or of the
statutes and regulations upon whichit is based, including, but not limited to, penalties pursuant
to Section 122(l) of CERCLA; provided, however, that the United States shall not seek civil
penalties pursuant to Section 122(1) of CERCLA for any violation for which a stipulat ed penalty

is provided herein, exceptin the case of awillful violation of this Consent Decree.
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77.  Notwithstanding any other provision of this Section, the United States may, inits
unreviewable discretion, waive any portion of stipulated penalties that have accr ued pursuant to

this Consent Decree.

XXI. COVENANTSBY UNITED STATESAND STATE

78. a. United States' Covenant. In consideration of the actions that will be

perf ormed and the paymentsthat will be made by Settling Defendantsunder the terms of this
Consent Decree, and except as specifically provi ded in Paragraphs 79, 80, and 82 of this Section,
the United States covenantsnot to sue or to take administrative action against Settling
Defendants, any of the Settling Defendants’ parent or affiliate corporations providing the
financial assurances required under Section X111 of this Consent Decree, the subsidiaries of such
parent or affiliate corporations, their respective offices, directorsand employees, to the extent
that the liability of such parent or affiliate companies, subsidiaries, officers, directors, and
employees ari ses solely from their status as parent or affiliate companies, subsidiaries, officers,
directars, and employees, pursuant to Sections 106, 107(a), and 113(f) of CERCLA and Sections
3004(u) and (v), 3008 and 7003 of RCRA relating to the Mine Flooding Site. Except with
respect to futureliability, thesecovenantsshall take effect upon the receipt by EPA of the
paymentsrequired by Paragraph 51 of Section XV1 (Reimbursement of Past Response Costs).
Withrespect to futureliability, these covenantsshall take effect upon Certification of
Completion of Remedial Action by EPA pursuant to Paragraph 47(b) of Section X1V
(Certification of Completion of the Remedial Action). These covenantsare conditi oned upon the
satisfactory performance by Settling Defendantsof their obligations under this Consent Decree.
These covenants extend only to Settling Defendants, the Settling Defendants’ parent or affiliate

corporations providing the financial assurances requi red under Section X111 of this Consent
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Decree, the subsidiaries of such parent or affiliate corporations, and their respective officers,

directors, and employees, and do not extend to any other person.

b. Inconsideration of the paymentsthat will be made by the Settling Federal
Agencies under the terms of this Consent Decree, and except as specifically providedin
Paragraphs 79, 80, and 82 of this Section, EPA covenantsnot to take administrative action
against the Settling Federal Agencies pursuant to Sections 106 and 107(a) and 113(f) of
CERCLA and Sections 3004(u) and (v), 3008, and 7003 of RCRA relating to the Mine Flooding
Site. Except withrespect to futureliability, these covenantsshall take effect upon the receipt by
EPA of the paymentsrequired by Paragraph 51 of Section XVI (Reimbursement of Response
Costs). Withrespect to futureliability, these covenantsshall take effect upon Certification of
Completion of Remedial Action by EPA pursuant to Paragraph 47(b) of Section X1V
(Certification of Completion of the Remedial Action). These covenantsare conditi oned upon the
satisfactory performance by Settling Federal Agencies of their obligations under this Consent
Decree. Thesecovenantsextend only to the Settling Federal Agencies and do not extend to any

other person.

c. State’s Covenant. In consideration of the actions that will be perf ormed and

the paymentsthat will be made by the Settling Defendantsunder the terms of this Consent
Decree, and except as specifically provided in Paragraphs 79, 80, and 82 of this Section, the
State covenantsnot to sue or to take administrative action against Settling Defendants, the
Settling Defendants’ parent or affiliate corporations providing the financial assurances required
under Section XI11 of this Consent Decree, the subsidiaries of such parent or affiliate
corporations, their respective offices, directorsand employess, to the extent that the liability of

such parent or affiliate companies, subsidiaries, officers, directors, and employees ari ses solely
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from their status as parent or affiliate companies, subsidiaries, officers, directors, and
employees, pursuant to Sections 106, 107(a), and 113(f) of CERCLA, Sections 3004(u) and (v),
3008 and 7002 of RCRA, and Sections 711, 715, and 722 of CECRA, relating to the Mine
Flooding Site. Except withrespect to futureliability, the covenants shall take effect upon the
receipt by EPA of the paymentsrequired by Paragraph 51 of Section XV1 (Reimbursement of
Past ResponseCosts). With respect to futureliability, thesecovenantsshall take effect upon
Certification of Completion of Remedial Action pursuant to Paragraph 47(b) of Section X1V
(Certification of Completion of the Remedial Action). The covenantsare conditi oned upon the
satisfactory performance by Settling Defendantsof their obligations under this Consent Decree.
These covenants, as described in this Subparagraph, extend only to Settling Defendants, the
Settling Defendants’ parent or affiliate corporations providing the financial assurances required
under Section X111 of this Consent Decree, the subsidiaries of such parent or affiliate
corporations, their respective officers, directors, and employees, and do not extend to any other

person.

d. United States' and the State's Mutual Covenants. In consideration of the payments

that will be made by the Settling Federal Agencies under the terms of this Consent Decree, and
except as specifically provided in Paragraphs 79, 80, and 82 of this Section, and to the extent
such authority exists, the State and the United States mutually covenant not to sue or take
administrative action against each other pursuant to Sections 106, 107(a) and 113(f) of CERCLA
and Sections 3004(u) and (v), 3008, 7002, and 7003 of RCRA, and Sections 711, 715, and 722
of CECRA, relating to the Mine Flooding Site. Except withrespect to futureliability, these
covenantsshall take effect upon the receipt by EPA of the payments required by Paragraph 56 of

Section XVI (Reimbursement of ResponseCosts). Withrespect to futureliability, these
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covenants shall take effect upon Certification of Completion of Remedial Action by EPA
pursuant to Paragraph 47(b) of Section X1V (Certification of Completion of Remedial Action).
These covenants extend only to the State and the United States and do not extend to any other

person.

79. a  United States' Pre-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudiceto, the right to institute proceedings in this action or in a new action, or to issuean
administrative order seeking to compel Settling Defendants, and EPA reser ves the right to issue

an administrative order seeking to compel Settling Federal Agencies:

() to performfurther responseactions relating to the Mine Flooding

Site; or

(i) to reimbursethe United States for additional costs of response

relating to the Mine Flooding Site

if, prior to Certification of Completion of the Remedial Action:

A. conditions at the Mine Flooding Site, previously unknown

to EPA, arediscovered, or

B. information, previously unknown to EPA, isreceived, in

wholeor in part,
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and these previously unknown conditions or information together with any other relevant
information indicates that the Remedial Action is not protective of human health or the

environment.

b.  State’s Pre-certification Reservations. Notwithstanding any other provision

of this Consent Decree, the State reserves, and this Consent Decree is without prejudiceto, the
right to institute proceedings in this action or in a new action, or to issue an administrative order

seeking to compel Settling Defendants:

(1) to performfurther responseactions relating to the Mine Flooding

Site; or

(i) to reimbursethe State for additional costsof responserelating to

the Mine Flooding Site

if, prior to Certification of Completion of the Remedial Action:

A. conditions at the Mine Flooding Site, previously unknown

to the State, are discovered, or

B. information, previously unknown to the State, is received,

inwholeor in part,

and these previously unknown conditions or information together with any other relevant
information indicates that the Remedial Action is not protective of human health or the

environment.
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80. a  United States' Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree iswithout
prejudiceto, the right to institute proceedings in this action or in a new action, or to issuean
administrative order seeking to compel Settling Defendants, and EPA reserves the right to issue

an administrative order seeking to compel the Settling Federal Agencies:

() to performfurther responseactions relating to the Mine Flooding
Site; or
(i to reimbursethe United States for additional costs of response

relating to the Mine Flooding Site

if, subsequent to Certification of Completion of the Remedial Action:

(A) conditions at the Mine Flooding Site, previously unknown

to EPA, arediscovered, or

(B) information, previously unknown to EPA, isreceived, in

wholeor in part,

and these previously unknown conditions or this information together with other relevant
information indicate that the Remedial Action is not protective of human health or the

environment.

b.  State's Post-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the Statereserves, and this Consent Decree is without prejudice
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to, the right to institute proceedings in this action or in a new action, or to issue an administrative

order seeking to compel Settling Defendants:

(i) to performfurther responseactions relating to the Mine Flooding
Site; or
(ii to reimbursethe State for additional costsof responserelating to

the Mine Flooding Site

if, subsequent to Certification of Completion of the Remedial Action:

(A) conditions at the Mine Flooding Site, previously unknown

to the State, are discovered, or

(B) information, previously unknown to the State, isreceived,

inwholeor in part,

and these previously unknown conditions or this information together with other relevant
information indicate that the Remedial Action isnot protective of human health or the

environment.

81. a |Information and Conditions Known to EPA. For purposes of Paragraph

79(a) (United States’ Pre-Certification Reservations), the information and the conditions known
to EPA shall include only that information and those conditions known to EPA as of the date of
lodging of this Consent Decree that are described or contained in: (1) the 1994 Record of
Decision for the Mine Flooding Site; (2) the administrative record supporting the 1994 Record of

Decision; (4) the Mine Flooding Site Record; (4) and the Butte Priority Soils Site Record; (5) the
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mine permit files maintained by DEQ or its predecessor agency under the Montana Metal Mines
Reclamation Act pertaining to (A) the ResponseDecision Document (Appendix B to this Consent
Decree), (B) sour ces of contamination, (C) groundwater, and (D) water treatment, inthe
permitted mine area within the Butte Active Mine Area Operable Unit; and (6) any other records
relating to the Mine Flooding Site or Butte Priority Soils Operable Unit maintained by EPA and
itsemployees. For purposes of Paragraph 80(a) (United States’ Post-Certification Reservations),
the information and the conditions known to EPA shall include only that information and those
conditions known to EPA as of EPA’s acceptance of Settling Defendants’ Certification of
Completion of the Remedial Action and described or contained in: (1) the 1994 Record of
Decision for the Mine Flooding Site; (2) the administrative record supporting the 1994 Record of
Decision; (3) the Mine Flooding Site Record; (4) and the Butte Priority Soils Site Record; (5) any
other records relating to the Mine Flooding Siteor Butte Priority Soils Operable Unit maintained
by EPA and its employees; (6) the mine permit files maintained by DEQ or its predecessor agency
under the Montana M etal Mines Reclamation Act pertaining to (A) the ResponseDecision
Document, (B) sour ces of contamination, (C) groundwater, and (D) water treatment, in the
permitted mine area within the Butte Active Mine Area Operable Unit; and (7) any other
information received or discover ed by EPA pursuant to the requirements of this Consent Decree.
For purposes of Paragraphs 79(a) and 80(a), the fact that the Remedial Action hasfailed shall

not constitute, in and of itself, an unknown condition or new information, unlessthe failure of the

Remedial Action resultsfrom an unknown condition or new information.

b. Information and Conditions Known to the State. For purposes of

Paragraph 79(b) (State’ s Pre-Certification Reservations), the information and the conditions

known to the State shall include only that information and those conditions known to the State as
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of the date of lodging of this Consent Decree that are described or contained in:(1) the 1994
Record of Decision for the Mine Flooding Site; (2) the administrative record supporting the 1994
Record of Decision; (4) the Mine Flooding Site Record; (4) and the Butte Priority Soils Site
Record; (5) the mine permit files maintained by DEQ or its predecessor agency under the
Montana Metal Mines Reclamation Act pertaining to (A) the ResponseDecision Document, (B)
sour ces of contamination, (C) groundwater, (D) water treatment, and (E) minereclamation, in the
permitted mine area within the Butte Active Mine Area Operable Unit; and (6) any other records
relating to the Mine Flooding Site or Butte Priority Soils Operable Unit maintained by the State
and its employees. For purposes of Paragraph 80(b) (State’ s Post-Certification Reservations),
the information and the conditions known to the State shall include only that information and
those conditions known to the State as of EPA’ s acceptance of Settling Defendants’ Certification
of Completion of the Remedial Action and described or contained in: (1) the 1994 Record of
Decision for the Mine Flooding Site; (2) the administrative record supporting the 1994 Record of
Decision; (3) the Mine Flooding Site Record; (4) and the Butte Priority Soils Site Record; (5) any
other records relating to the Mine Flooding Siteor Butte Priority Soils Operable Unit maintained
by the State and its employees; (6) the mine permit files maintained by DEQ or its predecessor
agency under the Montana M etal Mines Reclamation Act pertaining to (A) the ResponseDecision
Document, (B) sour ces of contamination, (C) groundwater, (D) water treatment, and (E) mine
reclamation, in the permitted mine area within the Butte Active Mine Area Operable Unit; and (7)
any other information received or discover ed by the State pursuant to the requirements of this
Consent Decree. For purposes of Paragraphs 79(b) and 80(b), the fact that the Remedial Action
hasfailed shall not constitute, in and of itself, an unknown condition or new information, unless

the failure of the Remedial Action resultsfrom an unknown condition or new information.
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82. a. United States’ General Reservations of Rights. The covenantsset forthin

Paragraph 78 do not pertain to any matters other than those expressly specified in Paragraph 78.
The United States reserves, and this Consent Decree is without prejudiceto, all rightsagainst
Settling Defendantsand Settling Federal Agencies withrespect to all other matters, including but

not limited to, the following:

(i) claimsto enforcethis Consent Decree based on afailure by Settling

Defendantsor the Settling Federal Agencies to meet a requirement of this Consent Decree;

(if) liability for responsecostsand injunctive relief under CERCLA
Sections 106 and 107 arising from the past, present, or futuredisposal, release, or threat of
releaseof Waste Materials outside of the Mine Flooding Site, other than as provided in the ROD

or the Work;

(iti)  liability for responsecostsand injunctive relief under CERCLA
Sections 106 and 107 for futureacts of disposal of Waste Material at the Mine Flooding Site by

Settling Defendants, other than as provided in the ROD, the Work, or otherwise ordered by EPA;

(iv) criminal liability;

(v) liability for violations of federal or statelaw by Settling Defendants

which occur during or after implementation of the Remedial Action;

(vi) liability, prior to Certification of Completion of the Remedial
Action, for additional responseactions that EPA determines are necessary to achieve
Performance Standards, but that cannot be requi red pursuant to Paragraph 14 (Additional

ResponseActions) becausethey are outside the scope of the remedial action. The rightsreserved

87



under this Subparagraph 82(a)(vi) shall be exercised only in a separate administrative or judicial
proceeding, and the costsincurred by EPA for theseresponseactions shall not be consider ed

FutureResponse Costs recoverable under this Consent Decree; and

(vii) liability for damages for injury to, destruction of, or loss of natural
resources and for the costs of any natural resource damage assessmentsat the Mine Flooding Site
against the MR Group, and liability for the natural resource damages clai ms against ARCO that

arereserved in Paragraph 77 of the Streamside Tailings Consent Decree.

b. State’s General Reservations of Rights. The covenantsset forthin

Paragraph 78 do not pertain to any matters other than those expressly specified in Paragraph 78.
The State reserves, and this Consent Decree is without prejudiceto, all rightsagainst Settling

Defendantswithrespect to all other matters, including but not limited to, the following:

(i) claimstoenforcethis Consent Decree based on afailure by Settling

Defendantsto meet a requirement of this Consent Decree;

(i) liability for responsecostsand injunctive relief under CERCLA
Sections 106 and 107, or parallel provisions of statelaw, arising from the past, present, or future
disposal, release, or threat of releaseof Waste Materials outside of the Mine Flooding Site, other

than as provided in the ROD or the Work;

(i)  liability for responsecostsand injunctive relief under CERCLA
Section 106 and 107, or parallel provisions of statelaw, for futureacts of disposal of Waste
Material at the Site by Settling Defendants, other than as provi ded in the ROD, the Work, or

otherwise ordered by EPA,;
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(iv) criminal liability;

(v) liability for violations of federal or statelaw by Settling Defendants

which occur during or after implementation of the Remedial Action; and

(vi) liability, prior to Certification of Completion of the Remedial
Action, for additional responseactions that the State determines are necessary to achieve
Performance Standards, but that cannot be required pursuant to Paragraph 14 (Additional
ResponseActions) becausethey are outside the scope of the remedial action. The rightsreserved
under this Subparagraph 82(a)(vi) shall be exercised only in a separate administrative or judicial
proceeding, and the costsincurred by the State for theseresponseactions shall not be consider ed

Future Response Costs recoverable under this Consent Decree;

(vii) liability for damages for injury to, destruction of, or loss of, natural
resources and for the costs of assessing and litigating any clai ms for such natural resource

damages at the Mine Flooding Site against the MR Group; and

(viii) liability for damages for injury to, destruction of, or loss of,
natural resources and for the costs of assessing and litigating any clai ms for such natural
resource damages at the Mine Flooding Site against ARCO to the extent that such claimswere
reserved in the Montana v. ARCO consent decree, which was entered by this Courtin State of
Montana v. Atlantic Richfield Company, Case No. 83-317-HLN-PGH, on April 19, 1999, or in

the Streamside Tailings Consent Decree.

83. Work Takeover Inthe event EPA, in consultation withthe State, determines that

Settling Defendantshave ceased implementation of any portion of the Work, are seriously or

89



repeatedly deficient or latein their performance of the Work, or areimplementing the Workin a
manner which may cause an endangerment to human health or the environment, EPA may assume
the performance of all or any portions of the Work as EPA determines necessary. Settling
Defendantsmay invoke the procedures set forthin Section XI1X (DisputeResolution),

Paragraph 67, to disputeEPA's determination that takeov er of the Work is warranted under this
Paragraph. Costs paid by the United States in performing the Work pursuant to this Paragraph
shall be consider ed FutureResponseCoststhat Settling Defendantsshall pay pursuant to

Section XVI (Reimbursement of ResponseCosts).

84.  Notwithstanding any other provision of this Consent Decree, the United States and
the Stateretain all authority and reserve all rightsto take any and all responseactions authorized

by law.

XXII. COVENANTSBY SETTLING DEFENDANTS
AND SETTLING FEDERAL AGENCIES

85. a.  Settling Defendants’ Covenant Not to Sue the United States. Subject to the

reservations in Paragraph 87, Settling Defendantshereby covenant not to sue and agree not to
assert any past, present, or futureclai ms or causes of action against the United States, its
agencies, instrumentalities, officials, employees, agents, and contractors relating to the Mine

Flooding Site, as defined herein, including:

(i) any direct or indirect claim related to the Mine Flooding Sitefor
reimbursement from the Hazardous Substance Superf und (established pursuant to the Internal
Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b)(2), 107, 111, 112, 113 or

any other provision of law;
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(i) any claimsunder CERCLA Sections 107 or 113, 42 U.S.C. 88 9607
and 9613, under RCRA Sections 3004(u) and (v), 3008 and 7002, or under CECRA, including
Sections 711, 715, 719, 722, and 724, MCA 75-10-711, 75-10-715, 75-10-719, 75-10-722,
75-10-724, and any other theory of recovery or provision of law related to the Mine Flooding

Site; or

(iti) any claims arising out of responseactivities at the Mine Flooding
Site, including clai ms based on EPA's selection of responseactions, oversight of response

activities or approval of plans for such activities.

b.  Settling Defendants’ Covenant Not to Sue the State. Subject to the

reservations in Paragraph 87, Settling Defendantshereby covenant not to sue and agree not to
assert any past, present, or futureclaims or causes of action against the State, its agencies,
instrumentalities, officials, employees, agents, and contractors relating to the Mine Flooding Site,

as defined herein, including:

() any direct or indirect claim related to the Mine Flooding Sitefor
reimbursement from the Environmenta Quality Protection Fund (established pursuant to MCA
75-10-704), the Orphan Share Account (established pursuant to MCA 75-10-743), or any other

provision of law;

(i) any claimsunder CERCLA Sections 107 or 113, 42 U.S.C. Sections
9607 and 9613, under RCRA Sections 3004(u) and (v), 3008 and 7002, and under CECRA
Sections 711, 715, 719, 722, and 724, MCA 75-10-711, 75-10-715, 75-10-719, 75-10-722,
75-10-724, and any other theory of recovery or provision of law related to the Mine Flooding

Site; or
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(iii) any claimsarising out of responseactivities at the Mine Flooding
Site, including clai ms based on selection of responseactions, oversight of responseactions, or

approval of plans for such actions.

86.  Settling Federal Agencies’ Covenant Not to Sue. Settling Federal Agencies hereby

agree not to assert any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund (established pursuant to the Internal Revenue Service Code, 26 U.S.C. § 9507)
through CERCLA Sections 106(b)(2), 107, 111, 112, 113, or any other provision of law with
respect to the Mine Flooding Siteincluding reimbursement from the State Environmenta Quality
Protection Fund and the State Orphan Share Account. This covenant does not preclude demand
for reimbursement from the Superf und of costsincurred by a Settling Federal Agency inthe
performance of its duties (other than pursuant to this Consent Decree) as aleador support

agency under the National Contingency Plan (40 C.F.R. Part 300).

87. Settling Defendants’ Reservation of Rights. Settling Defendantsreserve, and this

Consent Decree is without prejudiceto:

a. clamsagainst the United States, subject to the provisions of Chapter 171 of
Title 28 of the United States Code, and clai ms against the State under Chapter 9 of Title 2 of
Montana Code Annotated for money damages for injury or |oss of property or personal injury or
death caused by the negligent or wrongful act or omission of any employee of the United States or
the State while acting within the scope of his office or employment under circumstances where
the United States or the State, if a private person, would beliable to the claimant in accordance
withthe law of the place where the act or omission occurred. However, any such claim shall not

include a claim for any damages caused, in wholeor in part, by the act or omission of any person,
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including any contractor, who is not a federal employee as that termis defined in 28 U.S.C.

§ 2671, or an employee, asthat termis defined in 2-9-101, MCA; nor shall any such claim
include a claim based on EPA's selection of responseactions, or the oversight or approval of
Settling Defendants’ plans or activities. The foregoing applies only to clai ms which are brought
pursuant to any Federal or State statute other than CERCLA or CECRA and for which the waiver

of sovereign immunity isfound in a statute other than CERCLA or CECRA.

b. Contribution and other claims and count ercl aims against the Settling
Federal Agencies inthe event that any claim is asserted by the United States or the State against
Settling Defendantsunder Paragraph 79 (United States’ and State’s Pre-Certification
Reservations), Paragraph 80 (United States’ and State’ s Post-Certification Reservations),
Paragraph 82 (United States’ and State’ s General Reservation of Rights) or Paragraph 84
(United States’ and State’ s Reservation of Response Authority), but only for contribution and
other claims and countercl aims arising from the same matters, transactions, or occur rences that
arerai sed in or directly related to the United States’ or the State’ s clai ms against Settling

Defendants;

c.  exceptas otherwise expressly provided by this Consent Decree, the
Streamside Tailings Consent Decree, or the Rocker Consent Decree, contribution and other
claims and count ercl aims rai sed by Settling Defendantsin the Federal action against the United

States for responsecostsat operable unitsother thanthe Mine Flooding Site;

d. any clai ms or counterclaims by Settling Defendantsother than ARCO
against the State which are not expressly released or limited in this Consent Decree. For ARCO,

any clai ms or counterclaims by ARCO against the Statewhich are (i) expressly reserved in
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Paragraph 24 of the Consent Decree entered in the State Action on April 19, 1999, (ii) not
released in the Streamside Tailings Consent Decree, and (iii) not expressly released or limited in

this Consent Decree.

e. for Settling Defendantsother than ARCO, except as otherwise expressly
provided in this Consent Decree, all of their defenses to the clai ms reserved by the United States
and the Statein this Consent Decree. For ARCO, except as otherwise expressly provided by this
Consent Decree or released or limited in the consent decree previously entered by this Court
pertaining to the State Action, the Streamside Tailings Consent Decree, or the Rocker Consent
Decree, all of itsdefenses to the clai ms reser ved by the United States and the Statein this

Consent Decree.

88.  Nothing in this Consent Decree shall be deemed to constitute preaut horization of a
claim within the meaning of Section 111 of CERCLA, 42 U.S.C. 8§ 9611, or 40 C.F.R.

§ 300.700(d).

89.  Settling Defendantsagree not to assert any claims and to waive all CERCLA,
CECRA, and RCRA clai ms or causes of action that they may have for all mattersrelating to the
Mine Flooding Site, including for contribution, against any person where the person’ sliability to
Settling Defendantsor Settling Federal Agencies with respect to the Mine Flooding Siteis based
solely on having arr anged for disposal or treatment, or for transport for disposal or treatment, of
hazardous substances at the Mine Flooding Site, or having accepted for transport for disposal or

treat ment of hazardous substances at the Mine Flooding Site, if:

a. thematerials contributed by such person to the Mine Flooding Site

containing hazardous substances (i) did not exceed the greater of (A) 0.002% of the total volume
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of wasteat the Mine Flooding Siteor (B) 110 gallons of liquid materials or 200 pounds of solid

materials; or (ii) consist of ongoing or approved stor mwater diversions.

b. Thiswaiver shall not apply to any claim or cause of action against any
person meeting the above criteria if EPA has determined that the materials contributed to the
Mine Flooding Site by such person contributed or could contribute significantly to the costs of
responseat the Site, or if EPA has named such parties as potentially responsible parties for the
Mine Flooding Site pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607. This waiver shall
bevoid to the extent that the United States or the State insti tutes a new action, or issues a new
administrative order to Settling Defendants, pursuant to Paragraph 82 (General Reservation of
Rights) of this Consent Decree. Thiswaiver also shall not apply with respect to any defense,
claim, or cause of action that Settling Defendantsor the Settling Federal Agencies may have
against any person if such person assertsa claim or cause of action relating to the Mine Flooding

Site against Settling Defendantsor the Settling Federal Agencies.

XXI111. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

90. Except as provided in Paragraph 89, nothing in this Consent Decree shall be
construed to createany rightsin, or grant any cause of action to, any person not a Party to this
Consent Decree. The preceding sentence shall not be construed to waive or nullify any rightsthat
any person not a signatory to this Consent Decree may have under applicable law. Except as
provided in Paragraph 89, each of the Parties expressly reserves any and all rights (including, but
not limited to, any right to contribution), defenses, claims, demands, and causes of action which
each Party may have with respect to any matter, transaction, or occurrencerelating in any way to

the matters addressed in this Consent Decree against any person not a Party hereto.
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91. TheParties agree, and by entering this Consent Decree this Court finds, that
Settling Defendantsand the Settling Federal Agencies are entitled, as of the Effective Date of this
Consent Decree, to protection from contribution actions or clai ms as provi ded by CERCLA
Section 113(f)(2), 42 U.S.C. 8 9613(f)(2), for mattersaddressed in this Consent Decree. The
Parties al so agree, and by entering this Consent Decree this Court finds, that Settling Defendants
areentitled, as of the Effective Date of this Consent Decree, to protection from contribution
actions or clai ms as provi ded by CECRA Section 719(1), MCA 75-10-719(1), for matters
addressed in this Consent Decree. For purposes of this Paragraph, the “ mattersaddressed” in
this Consent Decree include all Past and Future Response Costs and Work, as defined herein, as
well as all responseactions taken and to be taken, including, without limitation, remedial
investigation, feasibility study, remedial design and remedial action work undertaken by Settling
Defendantsat the Mine Flooding Site prior to the entry of the Decree. The Parties agreethat the
contribution protection set forthin this Paragraph is intended to provide the broadest protection

afforded by CERCLA and CECRA for mattersaddressed in this Consent Decree.

92.  Settling Defendantsagree that with respect to any suit or claim for contribution
brought by them for mattersrelated to this Consent Decree they will notify the United States and

the Statein writing no later than sixty (60) days prior to theinitiation of such suit or claim.

93.  Settling Defendantsal so agree that, with respect to any suit or claim for
contribution brought against them for mattersrelated to this Consent Decree, they will notify in
writing the United States and the State within ten (10) days of service of the complaint on them.
In addition, Settling Defendantsshall notify the United States and the State within ten (10) days
of serviceor receipt of any Motion for Summary Judgment and within ten (10) days of receipt of

any order from a court setting a casefor trial.
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94. a Inany subsequent administrative or judicial proceeding initiated by the
United States or the State for injunctive relief, recovery of responsecosts, or other appropriate
relief relating to the Mine Flooding Site, or other clai ms reserved in Paragraph 82, Settling
Defendantsshall not assert, and may not maintain, any defense or claim based upon the principles
of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or other defenses
based upon any contention that the clai ms rai sed by the United States or the Statein the
subsequent proceeding were or should have been brought in the Federal Action or in the State
Action; provided, however, that nothing in this Paragraph affectsthe enforceability of the

covenantsnot to sue set forthin Section XXI (Covenants Not to Sue by United States and State).

b. Inany subsequent administrative or judicial proceeding initiated by the
United States or the State for injunctive relief, recovery of responsecosts, or other appropriate
relief relating to the Mine Flooding Site, or other clai ms reserved in Paragraph 82, neither the
United States nor the State shall use any provision of this Consent Decree to assert and maintain
any defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue
preclusion, claim-splitting, or other defenses based upon any contention that the clai ms rai sed by
Settling Defendantsin the subsequent proceeding were or should have been brought in the Federal
Action or in the State Action; provided, however, that nothing in this Paragraph affectsthe
enforceability of the covenantsnot to sue set forthin Section XXI1 (Covenants by Settling

Defendantsand Settling Federal Agencies).

XXIV. ACCESSTO INFORMATION

95. Subject to the assertion of privilege claimsin accordance with Paragraph 96,

Settling Defendantsshall provide to EPA and the State, upon request, copies of all documents
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and information within its possession or control or that of itscontractors or agents relating to the
Mine Flooding Site or to the implementation of this Consent Decree, including, but not limited to,
sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports, sample
traffic routing, and corr espondence; provided, however, that Settling Defendantsshall not be
requi red to re-produce any documentsalready provided to the United States. In responseto
reasonabl e requests by EPA, in consultation withthe State, Settling Defendantsshall cooperate
in making available to EPA and the State, for purposes of investigation, information gathering, or
testimony, its employees, agents, or repr esentatives with knowledge of relevant facts concerning
the performance of the Work, subject to their right to counsel or any other right under State and

Federal law.

96. a.  Settling Defendantsmay assert business confidentiality clai ms covering part
or all of the documentsor information submitted to the United States, EPA, or the State under
this Consent Decree to the extent permitted by and in accordance with Section 104(e)(7) of
CERCLA, 42 U.S.C. §9604(e)(7), and 40 C.F.R. 8§ 2.203(b). Documentsor information
determined to be confidential by EPA will be afforded the protection specified in 40 C.F.R. Part
2, Subpart B. If no claim of confidentiality accompanies documentsor information when they are
submitted to the United States, EPA, or the State, if EPA has notifi ed Settling Defendantsthat
the documentsor information are not confidential under the standards of Section 104(e)(7) of
CERCLA, the public may be given accessto such documentsor information without further

noticeto Settling Defendants.

b.  Settling Defendantsmay assert that certain documents, records and other
information are privileged under the attor ney-client privilege or any other privilege recogni zed by

state or federal law. If Settling Defendantsassert such aprivilegeinlieu of providing documents
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over whichit assertsaprivilege, and if Settling Defendantshave not previously provided a
privilege log to the United States for the documents subject to the request, Settling Defendants
shall provide the United States and/or EPA, and the State, withthe following: (1) thetitle of the
document, record, or information; (2) the date of the document, record, or information; (3) the
name and title of the author of the document, record, or information; (4) the name and title of
each addr essee and recipient; (5) a descripti on of the contents of the document, record, or
information: and (6) the privilege asserted by Settling Defendants. However, no documents,
reportsor other information Settling Defendantsare required to create or generate by this

Consent Decree shall be withheld on the grounds that they are privileged.

97. Noclaim of confidentiality shall be made with respect to any data, including, but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other non-privileged documentsor information evidencing conditions

relating to the Mine Flooding Site.

98. Nothing in this Section shall require Settling Defendantsto produce any
documents, records, or other information that Settling Defendantshave previously produced to
the United States, although Settling Defendantsshall cooperate withthe United States to identify
the approximate date(s) such previous production or other information to assist the United States

inlocating previously produced documents.

XXV. RETENTION OF RECORDS

99. Until 5 years after Settling Defendants’ receipt of EPA's notification pursuant to
Paragraph 47(b) of Section X1V (Certification of Completion of the Remedial Action), Settling

Defendantsshall preserve and retain all records and documentsnow in its possession or control
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or which come intoits possession or control that relateto the Mine Flooding Site Work or
liability of any person for responseactions conducted and to be conducted at the Mine Flooding
Site, regardless of any corporateretention policy to the contrary. Settling Defendantsshall also
instruct their contractors and agents to preserve all documentsand records relating to the

performance of the Work at the Mine Flooding Site.

100. At the conclusion of this document retention period, Settling Defendantsshall
notify the United States and the State at | east ningy (90) days prior to the destruction of any such
records or documents. Settling Defendantsmay assert that certain documents, records and other
information are privileged under the attor ney-client privilege or any other privilege recogni zed by
stateor federal law. If a Settling Defendant asserts such a privilege, it shall provide the United
States and the State withthe following: (1) thetitle of the document, record, or information; (2)
the date of the document, record, or information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each addr essee and recipient; (5) a
descripti on of the subject of the document, record, or information; and (6) the privilege asserted
by the Settling Defendant. However, no final documents, reportsor other information created or
generated pursuant to the requirements of this Consent Decree shall be withheld on the grounds

that they are privileged.

101. Settling Defendantseach hereby certify that, to the best of their knowledge and
belief, after thorough inquiry, they have not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documentsor other information relating to their potential liability or the
potential liability of any other Settling Defendant regarding the Mine Flooding Site since the

notification of potential liability by the United State or the State, and that they have fully
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complied withany and all EPA requests for information pursuant to Section 104(e) and 122(e) of

CERCLA, 42 U.S.C. 9604 (e) and 9622(€e), and Section 3007 of RCRA, 42 U.S.C. 6927.

102. The United States acknowledges that each Settling Federal Agency (1) is subject
to all applicable Federal record retention laws, regulations, and policies; and (2) hasfully
complied withany and all EPA and State requests for information pursuant to Section 104(e) and
122(e) of CERCLA 42 U.S.C. Section 9604 (e) and 9622(e), and Section 3007 of RCRA, 42

U.S.C. Section 6927.

XXVI. NOTICESAND SUBMISSIONS

103. Whenever, under the terms of this Consent Decree, written noticeis required to be
given or areport or other document is reguired to be sent by one Party to or upon another, it shall
be directed to the individuals at the addr esses speci fied below, unlessthoseindividuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be consider ed effective upon rece pt, unlessotherwise provided. Except as otherwise
specifically provided, written notice as specified herein shall constitute compl ete satisfaction of
any written noticerequirement of this Consent Decree with respect to the United States, EPA, or

the State, the Settling Federal Agencies, and Settling Defendants, respectively.

Asto the United States: Chief, Environmentd Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ#90-11-2-430
and
Director, Montana Office
U.S. Environmenta Protection Agency
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As to the Settling Federal Agencies:

Asto EPA:

As to the State or DEQ:

Region 8 Montana Office
10 West 15" Street, Suite 3200
Helena, Montana 59624

Mike Zevenbergen, Trial Attor ney
Environmentd Defense Section
c/o NOAA Damage Assessment
7600 Sand Point Way, NE
Seattle, Washington 98115

Russ Forba

EPA Project Coordinator

U.S. Environmentd Protection Agency
Region 8 Montana Office

10 West 15™ Street, Suite 3200
Helena, Montana 59624

D. Henry Elsen, Attor ney

U.S. Environmenta Protection Agency
Region 8 Montana Office

10 West 15" Street, Suite 3200
Helena, Montana 59624

Daryl Reed

State Project Officer

Mine Flooding CERCLA Site
Department of Environmenta Quality
Remediation Division

P.O. Box 200901

Helena, Montana 59620-0901

Mary Capdeville

CERCLA Site Attor ney

Mine Flooding CERCLA Site

Depart ment of Environmenta Quality
Legal Unit (Remediation)

P.O. Box 200901

Helena, Montana 59620-0901
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Asto Settling Defendants

Barry C. Duff

Project Coordinator
Atlantic Richfield Company
307 E. Park Avenue
Anaconda, Montana 59711

David Bell, Esq.

Atlantic Richfield Company

801 Warrenville Road, Suite 800
Lisle, 1llinois 60532

Stephen F. Walsh, President
Montana Resources

600 Shields Avenue

Butte, Montana 59701

Greg L. Stricker, Vice President
Montana Resources, Inc.

101 International Way
Missoula, Montana 59808

Larry Simkins

On Behalf of Dennis R. Washington
P.O. Box 16630

Missoula, Montana 59808-6630

Rebecca L. Summerville, Esg.

On Behalf of Dennis R. Washington
Datsopoulos, MacDonald & Lind, P.C.
201 West Main

Central SquareBuilding

Missoula, Montana 59802

Kevin McCaffrey, Esq.
ASARCO, Incorporated

156 West 56" Street

Suite 1902

New York, New Y ork 10019
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Kevin McCaffrey, Esq.

AR Montana Corpor ation
156 West 56" Street

Suite 1902

New York, New Y ork 10019

XXVIlI. AGREEMENT ON POOL COSTSFOR FUTURE NEGOTIATIONS

104. This Consent Decree represents the conclusion of negotiations described in
Paragraph 31(b) of the Streamside Tailings Consent Decree, which was entered by the District

Court of Montana in the Federal Action and in State of Montana v. Atlantic Richfield Company,

CV 83-317-HLN-PGH on April 19, 1999.

105. Paragraph 31 of the Streamside Tailings Consent Decree also requires ARCO and
the United States to conduct additional consent decree negotiations for other operable units and
mattersin the Original and Butte Portions of the Silver Bow Creek/Butte Area National Priorities
List (NPL) Site,. These mattersinclude, as appropriate, the amount of allocated Silver Bow
Creek/Butte Area (Butte portion) site-wide costs (Paragraphs 31(e) through 31(f) of the
Streamside Tailings Consent Decree). For purposes of Paragraphs 31(b) and 31(e) through
31(f) of the Streamside Tailings Consent Decree, the United States and ARCO agree that
$3,016,018.23 represents the past response costs paid by EPA through March, 1998, including
interest, for the Butte portion of the SBCB Site-wide costs. In futurenegotiations conducted
pursuant to Paragraphs 31(c) through 31(f) of the Streamside Tailings Consent Decree, the
United States and ARCO further agree that this $3,016,018.23 in past response costs paid by
EPA through March, 1998, in addition to the Clark Fork General costs allocated to the Silver
Bow Creek/Butte Area (Butte Portion) accounts as described in Paragraph 106 of the Rocker

Operable Unit Consent Decree, shall be allocated as follows: 62.50049% to Operable Unit 8
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(ButtePriority Soils), which will be addressed in the negotiations described in Paragraph 31(e) of
the Streamside Tailings Consent Decree; 10.58385% to Operable Unit 10 (Butte Residential
Soils) which will be addressed in the negotiations described in Paragraph 31(e) of the Streamside
Tailings Consent Decree; 3.43335% to Operable Unit H (Stormwater TCRA) which will be

addr essed in the negotiations described in Paragraph 31(e) of the Streamside Tailings Consent
Decree; 0.33120% to Operable Unit | (Railroad TCRA), whichwill be addressed inthe
negotiations described in Paragraph 31(e) of the Streamside Tailings Consent Decree; 0% to
Operable Unit J (Butte Residertial Removal), whichwill be addressed in the negotiations
described in Paragraph 31(e) of the Streamside Tailings Consent Decree; and 0% to Operable
Unit 13 (Butte Westside Soils), which will be addressed in the negotiations described in
Paragraph 31(f) of the Streamside Tailings Consent Decree.

106.  For purposes of Paragraphs 31(b) through 31(f) of the Streamside Tailings
Consent Decree, the United States and ARCO agree that $624,083.67 represents the past costs
paid by EPA for the period 4/1/98 through March 31, 2000, including interest, for Clark Fork
General Costs. Infuturenegotiations conducted pursuant to Paragraphs 31(c) through 31(f) of
the Streamside Tailings Consent Decree, the United States and ARCO further agreethat
34.99209% of thesecostsshall be allocated to the Anaconda Smelter siteaccount, 25.99500% to
the Milltown Reservoir siteaccount, 11.15324% to the Silver Bow Creek / Butte Area (Original
Portion) siteaccount, and 27.85967% to the Silver Bow Creek / Butte Area (ButtePortion) site

account.

107.  For purposes of Paragraphs 31(b) through 31(f) of the Streamside Tailings
Consent Decree, the United States and ARCO agree that $97,412.26 represents the past response

costspaid by EPA for the period 4/1/98 through March 31, 2000, including interest, for the Butte
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portion of the SBCB Site-wide costs. Infuturenegotiations conducted pursuant to Par agraphs
31(c) through 31(f) of the Streamside Tailings Consent Decree, the United States and ARCO
further agreethat this $97,412.26, in addition to the Clark Fork General costsallocated to the
Silver Bow Creek / Butte Area (ButtePortion) as described in Paragraph 106 of this Consent
Decree, shall be allocated as follows: 48.12468% to Operable Unit 8 (ButtePriority Soils), which
will be addr essed in the negotiations described in Paragraph 31(e) of the Streamside Tailings
Consent Decree; 4.51558% to Operable Unit 10 (Butte Residential Soils) which will be addressed
in the negotiations described in Paragraph 31(e) of the Streamside Tailings Consent Decreg;
0.13596% to Operable Unit 13 (Butte West Side Soils), whichwill be addressed in the
negotiations described in Paragraph 31(e) of the Streamside Tailings Consent Decreg;
15.02453% to Operable Unit H (Stormwater TCRA); 17.74581% to Operable Unit | (Railroad
TCRA) of the Streamside Tailings Consent Decree; and 0.14959% to Operable Unit J (Butte
Residential Removal), which will be addressed in the negotiations described in Paragraph 31(e)

of the Streamside Tailings Consent Decree.

108. Inthe courseof the futureconsent decree negotiations pursuant to Section VI of
the Streamside Tailings Consent Decree, including modifications to that Section, Settling
Defendantsshall not challenge the amount of costs claimed by the United States and set forthin
Par agraphs 105 through 107 on any basis, including inconsistency with the National Contingency
Plan, adequacy of documentation, or accounting error. The dollar amounts stated in Paragraphs
105 through 107 are sum total amounts of individual costsidentified and specifically negotiated
in the negoatiations relating to this Consent Decree and shall not be altered by EPA in future

negatiations.
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109. Withthe exception of the Interim Response Costs and Oversight Costs, this
Consent Decree does not settle the United State’s claim for Clark Fork General or Silver Bow

Creek/Butte Area (Butteportion) Site Wide responsecostspaid by EPA after March 31, 2000.

110. The amounts and allocation percentages agreed to by the United States and
Settling Defendantsin this Section are for settlement pur poses only, and nothing in Section
XXVII may beused by any Party as evidencein any litigation between the United States and

Settling Defendants.

XXVIIl. RETENTION OF JURISDICTION

111. This Courtretains jurisdiction over both the subject matter of this Consent
Decree and the Parties for the duration of the performance of the terms and provisions of this
Consent Decree for the purpose of enabling any of the Parties to apply to the Court at any time
for such further order, direction, and relief as may be necessary or appropriatefor the
construction or modification of this Consent Decree, or to effectuate or enforce compliancewith

itsterms, or to resolve disputes in accordance with Section X1X (DisputeResolution) hereof.

XXIX. APPENDICES

112. Thefollowing appendices are attached to and incor porated into this Consent

Decree:

"Appendix A" isthe 1994 Record of Decision and the 2002 Explanation of Significant

Differences.

“Appendix B” is the ResponseDecision Document.
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“Appendix C” isthe Statement of Work.

XXX. EFFECTIVE DATE

The Effective Date of this Consent Decree shall be 60 days from the datethat this District
Court entersthe Consent Decree, unlessan appeal of the entry and judgment is filed during the
60-day period; if an appeal is taken, the Effective Date shall mean the date on whichthe District

Court’ s judgment is affirmed.

XXXI. COMMUNITY RELATIONS

113. Settling Defendantsshall proposeto EPA, in consultation with the State, Settling
Defendants’ participation in any amendment to the community relations plan developed by EPA
for the Mine Flooding Site. EPA, in consultation withthe State, will determine the appropriate
role for Settling Defendantsunder the Plan. Settling Defendantsshall also cooperate with EPA
and the Statein providing information regarding the Work to the public. Asrequested by EPA
and the State, Settling Defendantsshall participatein the prepar ation of such information for
dissemination to the public and in public meetings which may be held or sponsored by EPA or the

Stateto explain activities at or relating to the Mine Flooding Site.

XXXI11. MODIFICATION

114. Schedules specified in this Consent Decree for completion of the Work may be
modified by agreement of EPA, in consultation withthe State, and Settling Defendants. All such

modifications shall be made in writing.
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115. Except as provided in Paragraph 14 (" Additional ResponseActions”), no material
modifications shall be made to the plans and documentsrequi red under this Consent Decree
without written notification to and written approval of the United States, Settling Defendants,
and the Court. Prior to providing its approval to any modification, the United States will provide
the State with a reasonable opportunity to review and comment on the proposed modification.
Modifications to a plan or document that do not materially alter that document may be made by
written agreement between EPA, after providing the State with a reasonable opportunity to

review and comment on the proposed modification, and Settling Defendants.

116. Nothing inthis Consent Decree shall be deemed to alter the Court's power to

enforce, superviseor approve modifications to this Consent Decree.

XXXI111. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

117. This Consent Decree shall be lodged withthe Court for a period of not lessthan
thirty (30) days for public noticeand comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.S.C. §9622(d)(2), and 28 C.F.R. 8§ 50.7. The United States and the State
reserve their rightsto withdraw or withhold their consent if (a) the comments regarding this
Consent Decree, or (b) the review by the United States and the State of BP Corpor ation North
Americalnc.’ s supplemental demonstration of financial assurance required by Paragraph 45(a),
disclosefacts or considerations whichindicate that this Consent Decree isinappropriate,
improper, or inadequate. Settling Defendantsconsent to the entry of this Consent Decree without

further notice.
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118. If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of this

Consent Decree may not be used as evidencein any litigation between the Parties.

119. Upon entry of this Consent Decree, EPA will terminate Administrative Order on
Consent Docket Nos. CERCLA-V111-90-09 and CERCLA V111-89-19and Unilateral

Administrative Order Docket No. CERCLA-VIII-96-19.

XXXIV. SIGNATORIES/ SERVICE

120. The undersigned representatives of Settling Defendants, the Environment and
Natural Resources Division of the United States Depart ment of Justice, the United States
Environmentd Protection Agency, and the Montana Depart ment of Environmentd Quality each
certifies that he or sheis fully authorized to enter intothe terms and conditions of this Consent

Decree and to execute and legally bind such Party to this document.

121. Each Party hereby agrees not to opposeentry of this Consent Decree by this
Court or to challenge any provision of this Consent Decree unlessthe United States or the State
has notifi ed Settling Defendantsin writing that it no longer supportsentry of this Consent

Decree.

122. Settling Defendantsshall identify, on the attached signaturepage, the name,
address and telephone number of an agent who is authorized to accept service of process by mail
on behalf of that Party with respect to all mattersarising under or relating to this Consent

Decree. Settling Defendantshereby agreeto accept servicein that manner and to waive the
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formal servicerequirementsset forthin Rule 4 of the Federal Rules of Civil Procedureand any

applicable locd rules of this Court, including, but not limited to, service of a summons.

123. Upon the Court’ s approval of this Consent Decree, the Decree shall be entered as
afinal judgment under Fed. R. Civ. P. 54(b), and shall serve to satisfy the settlement negotiation
requirements contained in paragraph 31(b) of the Streamside Tailings Consent Decree with
respect to the Mine Flooding Site. The Court expressly determines that thereis no just reason for

delay in entering this judgment.

SO ORDERED THIS ___ DAY OF , 2002.

UNITED STATESDISTRICT COURT JUDGE
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THE UNDERSIGNED PARTY enters intothis Consert Decree in the matter of United States of America
relati ng to the Mine H ooding Site in the Silver

v. Atlantic Richfiddd Company, Civ. No.

Bow Creek/Butte Area (Butte Portion) Superfund Site.

FOR THE UNITED STATES OF AMERICA:

Date:

Date:

Date:

Date:

JOHN C. CRUDEN

Deputy Assistant Attor ney General
Environment & Natural Resources Division
U.S. Department of Justice

Washington, D.C. 20530

MATTHEW W. MORRISON

Trial Attor ney

Environmenta Enforcement Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

MICHAEL J. ZEVENBERGEN
Environmentd Defense Section
c/o NOAA Damage Assessment
7600 Sand Point Way, NE
Seattle, Washington 98115

KRISMCLEAN

Assistant United States Attor ney
District of Montana

105 East Pine, 2™ Floor
Missoula, Montana 59802
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THE UNDERSIGNED PARTY entersintothis Consert Decree in the matter of United States of America
v. Atlantic Richfield Company, Civ. No. relating to the Butte Mine Flooding Operable Unit
of the Silver Bow Creek/Butte Area (Butte Portion) Superfund Site.

Date:

JOHN F. WARDELL

Region 8 Montana Office Director
U.S. Environmentd Protection Agency
10 West 15" Street, Suite 3200
Helena, MT 59626-0096

Date:

CAROL RUSHIN

Assistant Regional Administrator

Office of Enforcement, Compliance, and Environmenta
Justice

U.S. Environmenta Protection Agency, Region 8

999 18" Street

Denver, Colorado 80202

Date:

D. HENRY ELSEN, Attorney

Legal Enforcement Program

U.S. Environmentd Protection Agency
Region 8 Montana Office

10 West 15™ Street, Suite 3200
Helena, MT 59624
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THE UNDERSIGNED PARTY entersintothis Consert Decree in the matter of United States of America
v. Atlantic Richfield Company, Civ. No. relating to the Butte Mine Flooding Operable Unit
of the Silver Bow Creek/Butte Area (Butte Portion) Superfund Site.

FOR THE STATE OF MONTANA:

Date:
JAN P. SENSIBAUGH, Director
Montana Dept. of Environmenta Quality
Metcalf Building
P.O. Box 20091
Helena, Montana 59620-0901

Date:

MARY CAPDEVILLE

Special Assistant Attor ney General
Montana Dept. of Environmentad Quality
Metcalf Building

P.O. Box 20091

Helena, Montana 59620-0901
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THE UNDERSIGNED PARTY entersintothis Consert Decree in the matter of United States of America
v. Atlantic Richfield Company, Civ. No. relating to the Butte Mine Flooding Operable Unit
of the Silver Bow Creek/Butte Area (Butte Portion) Superfund Site.

FOR THE ATLANTIC RICHFIELD COMPANY:

Date:
David Bell, Esq.
BP America, Inc.
801 Warrenville Road, Suite 800
Lisle, Illinois 60532
Date:

Steven Foster

Holland and Hart

P.O. Box 639

401 North 31% Street, Suite 1500
Billings, Montana 59711
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THE UNDERSIGNED PARTY entersintothis Consert Decree in the matter of United States of America
v. Atlantic Richfield Company, Civ. No. relating to the Butte Mine Flooding Operable Unit
of the Silver Bow Creek/Butte Area (Butte Portion) Superfund Site.

FOR ASARCO:

Date:

Genaro LarreaMota-Velasco, President
ASARCO Incorporated

2575 East Camelback Road, Suite 500
Phoenix, Arizona 85016

FOR AR MONTANA CORPORATION:

Date:

Genaro Larrea Mota-Velasco, President
AR Montana Corporaion

2575 East Camelback Road, Suite 500
Phoenix, Arizona 85016

FOR MONTANA RESOURCES:

Date:

Stephen F. Walsh, President
Montana Resources

600 Shields Avenue

Butte, Montana 59701

FOR MONTANA RESOURCES, INC:

Date:

Greg L. Stricker, Vice President
Montana Resources, Inc.

101 International Way
Missoula, Montana 59808
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THE UNDERSIGNED PARTY entersintothis Consert Decree in the matter of United States of America
v. Atlantic Richfield Company, Civ. No. relating to the Butte Mine Flooding Operable Unit
of the Silver Bow Creek/Butte Area (Butte Portion) Superfund Site.

FOR DENNIS WASHINGTON:

Date:

Dennis Washington
P.O. Box 16630
Missoula, Montana 59808-6630
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