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Davis Liquid Waste Superfund Site
- Remedial Design and Remedial Action Consent Decree

I. BACKGROUND

A The United States of America (“United States™), on behalf of the Administrator of the

. United- States Environmental Protection Agency (“EPA”), filed a complaint in this matter pursuant fo
- Sections 106 and 107 of the Comprehensive Environmental Response, Compensation, and Liability
Act (“CERCLA”), 42 U.S.C. §§ 9606, 9607. . . L

B. " The United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice (“DOJ”) for response actions at the Davis Liquid -
Waste Superfund Site in Smithfield, Rhode Island, together with accrued iptérest; and )

(2) performance of response actions by the defendants at the Site consistent with the National
Contingency Plan, 40 C.F.R. Part 300 (as amended) (“NCP”). ‘

- " C.  Inaccordange with the NCP and Section 121 (B(1)(F) of CERCLA; 42 U.S.C.

§ 9621(f)(1)(F), EPA riotified the State of Rhode Island (the “State”) on Qctober 21, 2010, of
. negotiations with potentially responsible parties (“PRPs”) regarding the implementation of the .
,;em_edial design and remedial action for the Site, and EPA has provided the State with an opportunity’

to participate in such negotiations and be a party to this Consent Decree.

D.  The State has also filed a complaint against the défendaﬁts in'this Court alleging thfat -

 the defendants are liable to the State under Section 107 of CERCLA, 42 U.S.C. § 9607, and R.1.G.L.
§§ 23-18.9, 23-19.1 and 23-19:14 for regovery of the response costs incurred by the State and for the
-recovery of the costs and expenses to be incurred by the Staté in mvestigating, containing, removing,
monitoring, or mitigating pollution and contamination allegedly caused by the'defendants, -~

. E In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622())(1); EPA

. notified the United States Department of Interior and the National Oceanic and Atmospheric ™

" Administration on October 21, 2010, of negotiations with PRPs regarding the release of hazardous” -
substances that may have resulted in injury to the natural resources under federal trusteeship and -

encouraged the trustees-to participate in the negotiation of this Consent Deécree.

F. The defendants that havé entered into this Consent Decree (“Settling Defendants™) do
not admit any liability to Plaintiffs arising out of the transactions or occurrences alleged in the
complaints, nor do they acknowledge that the release or threatened release of hazardous substance(s)
at or from the Site constitutes an imminent and substantial endangerment to the public health or

welfare or the environment.

_ G. . Pursuant o Section 105 of CERCLA, 42 US.C. § 9605, EPA placed the Site on the
National Priorities List (“NPL”), set forth.at 40 C.F.R. Part 300, Appendix B, by publication in the

Federal Register on September 8, 1983, 48 Fed. Reg. 40671.

| H. In response to a release or a substantial threat of a release of ‘hazardous subsfances at
or from the Site, EPA performed a Remedial Investigation and Feasibility Study (“RI/FS™) for the
Site in 1986 pursuant to.40 C.F.R. § 300.430. ‘

b
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L EPA completed a Focused F easrbxhty Study (“FSS”) Report in May, 2010

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of the
completlon of the FFS and of the proposed plan to amend the 1987 Record of Decision for remedial |
action on May 24, 2010, ina major local newspaper of general circulation. EPA prov1ded an _

. opportunity for written and oral comments from the public on the proposed plan for remedial action.
A copy of'the transcript of the public meeting is available to the public as part of the administrative
record upon which the Director, Office of Slte Remediation.and Restoratmn, EPA Region 1, based
- the selection of the response action.

K. - The decision by EPA on the remedial actlon to be lmplemented at the Site is .
embodied in a final Record of Decision Amendment ( ‘ROD Amendment”), executed on September
30, 2010, on which the State has given its'concurrence. The ROD Amendment mcludes EPA’s
explanation for any significant differences between the final plan and the proposed plan as well as'a
Tesponsiveness summary to the public comments.. Notice of the final plan was pubhshed m
- accordance with Section 117(b) of CERCLA 42.U.8.C. § 9617(b).

L. Based on the mformatron presently ava1lab1e to EPA and the State EPA and the State
believe that the Work will be properly and promptly conducted by Settling Defendants if conducted
in accordance with the requirements of this Consent Decree and its appendlces :

: ..M. Solely for the purposes of Section 113() of: CERCLA 42 U.S.C. § 9613(]) the .
. 'Remedlal Action set forth in the ROD Amendment and the Work to be performed by Settling

o Defendants shall constitute a response action taken or ordered by the President for which Jud1c1al
o rev1ew shall be Iumted to the administrative. record

: N. " The. Pames recognize, and the Court by entering. thls Consent Decree ﬁnds that this
Consent Decree has been negotiated by the Partres in good faith and 1mp1ementat10n of this Consent
Decree will expedrte the cleanup of the Site and w111 avoid prolonged and complrcated 11t1gatlon

* between the Parfies, and that this Consent Decree is fa1r reasonable, and in the pubhc inferest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
IL. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
8§ 1331, 1367, and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over Settling Defendants. Solely for the purposes of this Consent Decree and the

. underlying complaints, ‘Settling Defendants waive all objections and defenses that they may have-to

jurisdiction of the Court or to venue in this District. Settling Defendants shall not challenge the -
terms of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent Decree.

. PARTIES BOUND
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2. This Consent Decree apphes to and is binding upon the United States and the State
and upon Settling Defendants and their successors, and assigns. Any change in ownership or
corporate status of a Settling Defendant including, but not limited to, any transfer-of assets or real or-
personal property, shall in no way alter such Settling Defendant’s responsrb1ht1es under this Consent
Decree.

3. Settling Defendants shall provide a copy of this Consent Decree to each contfactor
. hired to perform the Work required by this Consent Decree and to each person representing any
 Settling Defendant with respect to the Site or the Work, and shall condition all contracts entered isito
hereunder upon performance of the Work in conformity with the terms of this Consent Decree.
" Settling Defendants or their contractors shall provide written notice of the Consent Decree to all
subcontractors hired to perform any portion of the Work required by this Consent Decree. Settling
Defendants shall nonetheless be responsible for ensuring that their contractors and subcontractors
perform the Work in accordance with the terms of this Consent Decree. With regard to the activities
- undertaken pursuant to this Consent Decree, each contractor and subcontractor shall be deemed to be
- in a contractual relationship with Setthng Defendants within the rneamng of Sectron 107(b)(3) of
. CERCLA 42 U. 5.C.§ 9607(b)(3) :

IV. DEFIN ITIONS

» ~ 4. Unless otherwrse expressly prov1ded in this Consent Decree terms used in this -

- Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall
have the meaning assigned to them in CERCLA or in such’ regulations. Whenever terms listed below :
- are used in this Consent Decree or in the appendices attached herefo and.incotporated hereunder, the -

followmg deﬁmtlons shall apply solely for purposes of this Consent Decree

: “CERCLA” shall mean the Comprehenswe Envn'onmental Response Compensatron and
' L1ab1]1ty Act 0of 1980, as amended 42U.S.C. §§ 9601, et seq

. “Consent Decree” or “Decree” shall mean thlS Consent Decree and all appendices attached '
. hereto (listed in Section XXIX). In the event of conflict between th1s Consent Decree and any

.~ appendix, this Consent Decree shall control

“Davis Liquid Waste Site Dlsbursement Special Account” or the “Disbursement Account”
shall mean the special account, within the EPA Hazardous Substances Superfund, established for the
~ Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. § 9622(b)(3), and Paragraph 55.

“Davis Liquid Waste Site Special Account” or the “Specwl Account” shall mean the spec1a1
account, within the EPA Hazardous Substances Superfund; established for the Site by EPA pursuant -
to Section 122(b)(3) of CERCLA, 42 U.S.C. §. 9622(b)(3), and by the settlement in the Consent
Decree entitled Partial Consent Decree Relating to Multiple Parties Performance of Remedial Work
and Cost Recovery entered February 13, 1998.
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4 “ The term “day” shall mean a calendar day unless expressly stated to be a working day. The
term “working day” shall mean a day other than a Saturday; Sunday, or federal holiday. In
computing any period of time under this Consent Decree, where the last day would fall on a
‘Saturday, Sunday, or federal hohday, the period shall run untll the close of business of the next

* working day. 4

“Effective Date” shall be the date upon which this Consent Decree is entered by the Court as
recorded on the Court docket, or, if the Court instead issues an order approvmg the Consent Decree,
the date such order is recorded on the Court docket.

 “EPA” shall mean the United States Envn'onmental Protectlon Agency and its successor
departments agencies, or mstrumentahtles

“Future Response Costs” shall mean all costs after the date the Consent Decree i is s1gned by

‘the Settling Defendants mcludmg, but not limited to, direct and indirect costs, that the United States
or the State incurs in reviewing or developlng plans, reports, and other deliverables subrmtted
pursnant to this Consent Decree, in overseeing mplementatlon of the Work, or otherwise.
implementing, overseeing, or enforcing this Consent Decree, includinig, but not limited to, payroll
costs, contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Sections VII
* (Remedy Review), IX (Access and Institutional Controls) (including, but not limited to, the cost of
. attorney time and any mories paid to secure access and/or to secure, implement, monitor, maintain,

or enforce Institutional Controls including; but not limited.to, the:amount of just compensation), XV "
: (Emergency Response), Paragraph 45 (Funding for Work Takeover), and Section XXX:(Community .
* Relations). Future Response Costs do not include any costs incurred for future operable-units. .-

“Institutional Controls” or “ICs” shall mean Proprietary Controls and state or local laws,
regulations, ordinances, zoning restrictions, or other governmental controls or notices that: (a) limit
- land, water, and/or resource use to minimize the potential for human.exposure to Waste Material at -
the Site; (b) limit land, water, and/or resource use to implement, ensure non-interference with, or
ensure the protectiveness of the Remedial Action; and/ or (c) pI'OVlde mformatlon mtended to modify
_or guide human behavior at the Site.

“Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on October
"1 of each year, in accordance with'42 U.S.C. § 9607(a). The applicable rate of interest shall be the

rate in effect at the time the interest accrues. The rate of interest is subject to change on October 1 of
- each year.

-“Interest Earned” shall mean interest earned on amounts in the Davis Liquid Waste Site
Disbursement Special Account, which shall be computed monthly at a rate based'on the annual
return on investments of the Hazardous Substance Superfund. The applicable rate of mterest shall be
the rate in effect at the time the interest accrues. :
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) “National Contmgency Plan or “NCP” shall mean the National Oil and Hazardous
' Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U:S.C.
§ 9605 codified at 40 C.F.R. Part 300, and any amendments thereto

, “Operatlon and Maintenance” or “O&M? shall mean all activities required to maintain the:
‘ ﬂ"ectweness of the Remedial Action as required under the Operation and Maintenance Plan
‘ approved or developed by EPA pursuant to Section VI (Performance of the Work by Setthng
Defendants) and the SOW. .

“Paragraph” shall mean a portion of this Consent Decree identified by an Arab1c numeral or
an upper or lower case letter. :

. “Parties” shall mean the United States, the State of Rhode Island, and Settling Defendants.

“PastResponse Costs” shall mean all costs, including, but not limited to, direct and indireot

' costs, that the United States or the State paid at or in connection with the Site up to the date the

' Consent Decree is signed by the Settling Defendants, plus Interest on all such costs that has accrued
) pursuant to 42 U.S.C. § 9607(a) 'throug‘h such date.

“Performance Standards” shall mean the cleanup standards and other measures of
achlevement of the goals of the Remechal Action, set forth in Secnon G of the ROD Amendment and
Sectlon IV of the SOW and any modlﬁed standards established pursuant to any other prov151on of

' thls Consent Decree.

“Plamtlffs” sha.ll mean the Un1ted States and the State of Rhode Island. -

“Propnetary Controls™ shall mean easements, or covenants running with the land that
" (a) limit land, water, or resource use and/or prov1de access rights and (b) are created pursuant to
- common law or statutory law by an instrument that is recorded by the owner in the appropriate land
records office. .

““RCRA?” shall mean the Solid Waste Dlsposa'l Act, as amended, 42 U.S.C. § 6901 ‘et seq.
(also known as the Resource Conservation and Recovery Act).

“Record of Decision Amendment” or “ROD Amendment” shall mean the EPA Record of
Decision Amendment relating to the Site signed on September 30, 2010, by the Director, Office of

B Site Remediation and Restoration, EPA Region 1, or his/her delegate, and all attachments thereto.

- The ROD Amendment is attached as Append1x A.

 “Remedial Action” shall mean all activities Settling Defendants are required to perform under”
the Consent Decree to implement the ROD Amendment, in accordance with the SOW, the final
Remedial Design and Rémedial Action Work Plans, and other plans approved by EPA, including:
. implementation of Institutional Controls, until the Performance Standards are met, and excluding
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performance of the Remedial Design, O&M, and the activities requn'ed under Section XXVI
(Retent1on of Records). N _ ,

“Remedlal Action Work Plan” shall mean the document developed pursuant to Pa.ragraph 11
(Remedial Action) and approved by EPA and any modifications thereto.

“Remedial Des1gn” shall mean those activities to be undertaken by Settling Defendants to
“develop the final plans and spec1ﬁcat10ns for the Remedial Action pursuant to the Remed1a1 Design
Work Plan : ~

“Remedial Design Worlc Plan™ shall mean the document developed pursuant to Paragraph- 10
-(Remedial Design) and approved by EPA and any modifications thereto

' “RIDEM” shall mean the Rhode Island Department of Environmental Management and any
Successor departments or agenc1es of the State. '

“Section” shall-mean a _portlon of‘tln's:’Consent'-Dec‘ree"identiﬁed"by a Rorrran' pumeral, =

“Settling Defendants” shall mean those Parties identified in AppendixA D.

“Site” shall mean the Davis Liquid Waste Superfund Site, encompassing. approxunately ten
acres, located between Tarkiln, Road and Log Road in Smithfield, Prov1dence County, Rhode Island,
“and depicted generally on the map attached as Appendix. C.

“State” shall mean the State of Rhode Island and/or the Rhade Island Department of
_Environmental Management and any successor deparlments or agencies of the State. *

“Statement of Work” or F “SOW™ shall mean the statement of work for melementatlon of the
- Remedial Des1gn, Remedial Action, and O&M at thé Site, as set forth in Appendlx B to this Consent
Decree and any modifications made in accordance w1th tlns Consent Decree, :

“Superv131ng Contractor” shall mean the principal contractor retained by Settling Defendants
" to supervise and direct the nnplementatlon of the Work under this Consent Decree,

“Transfer” shall mean to sell, assign, convey, lease, mortgage, or grant.a security interest i,
or where used as a noun, a sale, assignment, conveyance, or othet dlsposmon of any interest by
'operahon of law or otherwise.

" “United States shall mean the United States of America and each department, agency, and
instrumentality of the United States, including EPA, and any federal natural resource trustee. -

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
- CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant.or contaminant under Section 101(33) of
- CERCLA, 42 U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA,
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42 U.S.C.§ 6903(27); and (4) any “hazardous rnatenal” under R.LG.L. §23-19.14-3, and; (5) any -
.“hazardous waste” under R:.1.G.L. §23 19.1-4. . .

: “Work” shall mean all act1v1t1es and obhgations .S,etth'-ng Defendants are requir_ed to penforrn ’

'nnder this Consent Decree, except the activities required under Section XXVI (Retention of
" Records).

V. GENERAL PROVISIONS

5 . Obrectlves of the Parties. The obJectrves of the Partles in entering into this Consent :
. . Degree are to protect public health: or welfare or the environment by the design and implementation .
; of TeSPONSe actrons at the Slte by Setthng Defendants to pay. response costs of the Plaintiffs, and to

6. Commrtments by Setthng Defendants.

L a Setthng Defendants shall ﬁnance and perform the Work in accordance with:

thrs Consent Decree the ROD Amendment the SOW, and all work plans-and other plans, standards S
spec1ﬁcat10ns and schedules set forth i in-this. Consent Decree or developed by Setthng Defenda.nts )

. to thrs Consent Decree Setthng Defendatits-shall pay the Umted States and the State for Future -
Response Costs as prov1ded in this Consent Decree.

b. - The obhgatrons of Settling Defendants to ﬁnance and perform the Work
mcludmg obhgatlons to pay amounts due under this Consent Decree, are joint and. several. In the
event of the insolvency of dny Setthng Defendant or thé failure by any Setthng Defendant to -

" implement any requirement of this Consent Decreg, the remannng Settling Defendants shall
complete all such reqmrernents »

c. After entry of thls Consent Decree Setthng Defendant, Ashland, Inc w1th the .

' consent ‘of the other Settling Defendarts, will dismiss with prejudice the othet Setiling Defendants

and United Technolegies Corporation from Ashland Inc. v. Gar Electroforming, et al., CV-08- . . :
227ML (D.R.L), which is the pending action pursuant to Section 107 of CERCLA related to the Site.

. In addition, Settling Defendants agree not'to pursue any future action for recovery of response costs’
under Section 107 of CERCLA against any and all partles who have previously settled with the
: Un1ted States in connection with the Site. :

-d. Settling, Defendants agree not to-oppose the United States” motion to vacate
_the Opinion and Order dated July 22, 2010 in Ashland Inc. v. Gar Electrofonnmg, et al., CV-08- .
227ML. -

7. Compliance with Applicable Law. All activities undertaken by Settling Defendants. -

pursuant to this Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. Settling Defendants must also comply with all
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applicable or relevant and appropriate requirements of all federal and state environmental laws as set -
forth in the ROD Amendmient and the SOW. The activities conducted pursuant to this Consent *
Decree, if approved by EPA, after a reasonable opportunity for review and cornment by the State,
shall be deemed to be consmtent ‘with the NCP. .

8 Permlts

a. As provrded in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e) and”
Section 300.400(e) of the NCP, no permit shall be required. for any portion of the Work conducted
" entirely on-site (i.e.; within the:areal extent of contamination or in very close proximity to the
contamination and necessary for implementation of the Work). Where any portion of the Work that
_ is not on-site requires a federal or state permit or approval, Settling Defendants shall submit: txmely
" and complete applications and takeé all other actions nécessary to obtain all such permits or '
approvals. : - :

' - b. Settlmg Defendants may seek relief under the prowsrons of Section XIX .

' ‘(F orce Majeure) for any delay in the: performance of the Work resuilting from 4 failure to obtain, ora
delay in obtaining, ariy permit or approval referented in Paragraph 8.2 and required for the Work,"
provided that they have submitted titely and complete apphcatlons and taken all other actrons A
néecessary to obtam all such perrmts or approvals R

e Th1s Consent Decree is not, and shall not be construed to be a perm1t issued. -
'pursuant to any federal or state statute or regulatlon

VI PERFORMANCE OF TI-[E WORK: BY SETTL]NG DEFENDANT S

9. .A Selectlon of Supervising. Contractor

. a All aspects of the Work to be performed by Settlmg Defendants pursuant to :

Sections VI (Performance of the Work by Settling Defendants), VII (Remedy Review), VIII (Quahty

- -Assurance, Samphng, and Data Analysis), IX.(Access and Instrtutmnal Controls), and -

- XV (Emergericy Respense) shall be under the direction and supervision of the Supemsmg ‘
Contractor, the selection of which shall be subject to disapproval by EPA, after a reasonable
opportunity for review and comment by the State. Within 14 days after the signing of this Consent

Decree by Settling Defendants Settling Defendants shall notify EPA and the State in writing of the
name, title, and qualifications of any contractor proposed to be the Supemsmg Contractor. With
respect to any contractor proposed to be Supervising Contractor, Settling Defendants shall
demonstrate that the proposed contractor has a quality assurarce systein that complies with
ANSI/ASQC EA4-1994, “Specifications and Guidelines.for Quality Systems for Environmental Data

Collection and Environmental Technology Programs” (American National Standard, January =~

- 5, 1995), by submitting a copy of the proposed contractor’s Quallty Management Plan (“QMP”).

The QMP should be prepared in accordance with “EPA Requirements for Quality Management Plans

"(QA/R-2)” (EPA/240/B-01/002, March 2001, and reissued May 2006) or equivalent documentation

as determined by EPA, after a reasonable opportunity for review and comment by the State. EPA
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-will issue a notice of d1sapprova1 or an authorization to proceed regardmg hmng of the proposed

. eontractor, after-a reasonable opportunity for review and comment by the State, If at any time
- thereafter, Settling Defendants propose to change a Supervising Contractor, Settlmg Defendants shali
~ give such notice to EPA and the State and must obtain an authorization to proceed from EPA, after a
" reasonable opportunity for review and comment by the State, before the new Supemsmg Contractor
performs directs, or supervrses any Work under this Consent Decree '

b. If EPA d1sapproves a proposed Supemsmg Contractor, EPA will notlfy

~ Settling Defendants in writirig. Settling Defendants shall submit to EPA and the State a list of
contractors, including the qualifications of each contractor that would be acceptable to them within
30 days after receipt of EPA’s disapproval of the contracior previously proposed, ‘EPA, after a

‘reasonable opportunity for review and comment by the State, will provide written notice of the . -

_ ‘names of any contractor(s) that it disapproves and an authorization to proceed with respect to any of

the other contractors. Seftling Defendants may select any. contractor from that list that is not

. dluapproved and shall notify EPA and the State of the name of the contractor selected w1th1n 21 days

* after EPA’s authorization to proceed : S

‘ c. . IfEPA failsto provxde wntten notice of its authonzatlon to proceed or
' :dlsapproval as provided in this Paragraph and this failure prevents Settling Defendants from. meetlng
- one or more deadlines in a plan approved by EPA, after a reasonable opportunity forreview and
“comment by the State, pursuant to this Consent Decree, including all intetim deadlines and-s¢hedules
as incorporated into this Consent Decree, Sett]mg Defendants may seek relief under Sectron X]X
" (Force Majeure : ,

10.  Remedial Design.

: a. Within 60 days. aﬂer the signing of this Consent Decree by Settlmg -
' Defendants, Settling Defendants shall submit to EPA and the State a work plan for the des1gn of the

Remedial Action at the Site (“Remedlal Design Work Plan”). The Remedial Design Work Plan shall B A

" ‘provide for desrgn of the remedy set forth in the ROD Amendment, in accordance with the SOW.and

for achievement of the Performance Standards and other requirements set forth in the ROD ,

- Amendment, this Consent Decree, and/or the SOW. Upon its approval by EPA, after a reasonable
opportunity for review and comment by the State, the Remedial Design Work Plan shall be
incorporated into and enforceable under this Consent Decree. Within 60 days after the signing of -
this Consent Decree by Settling Defendants, Settling Defendants shall submit to EPA- and the State a

* draft Health and Safety Plan for field design activities that conforms to the applicable Occupational

- Safety and Health Adrmmstratlon and EPA requuernents 1nc1ud1ng, but not lnruted to, 29 C.F.R.’

. § 1910 120.

b. The Remedial Design Work Plan shall iriclude plans and schedules for
implementation of all remedial design and pre-design tasks identified in the SOW, including, but not
limited to, plans and schedules for the completion of: (1) a design sampling and analysis plan
- (including, but not limited to, a Remedial Design Quality Assurance Project Plan in accordance with
Section VIII (Quallty Assurance, Samplmg, and Data Analys1s)), (2) a Construction Quahty

9
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Assurance Plan (“CQAP”); (3) a treatahility study; and (4) a Pre-design Work Plan. In addition, the
Remedial Design Work Plan shall include a schedule for completion of the Remed1al Action Work
Plan .

c.  Upon approval of'the Remed1al Design Work Plan by EPA, after a reasonable
opportunity for review and corhment by the State, and submission of the Health and Safety Plan for -
all field activities to EPA and the State, Settling Defendants shall implement the Remedial Design
Work Plan. Settling Defendants-shall submit to EPA and the State all plans, reports, and 6ther
deliverables required under the approved Remedial Design Work Plan in accordance with the
approved schedule for review and approval pursuant to Section XI (EPA Approval of Plans, Reports,
and Other Deliverables). Unless otherwise directed by EPA, Settling Defendants shall not
commence further Remedlal Des1g;n activities at the Site prior to approval of the Remedial Des1gn
Work Plan.

d. .. The preliminary design submission shall include, at a minimum, the following:

. (1) design criteria; (2) results of treatability studies; (3) results of additional field sampling and pre-
-design work; (4) project delivery strategy; (5) preliminary plans, drawings, and sketches; (6) required
: spec1ﬁcat10ns in. outhne form and (N prehmmary construct1on schedule

' €. The 1ntermed1ate design submlssmn if requn'ed by EPA orif mdependently
subnntted by Setthng Defendants, shall be a contmuatmn and expansion of the prehmmary design.

. f.' : The pre-ﬁnal/ﬁnal des1gn subnnsswn shall include, at a minimum, the

‘following (1) final plans and specifications; (2) Operation and Maintenance Plan; (3) CQAP;

(4) Field Sampling Plan (directed at measuring progress towards meeting Performance Standards);

" - and (5) Contingency Plan. The CQAP, which shall detail the approach to quality assurance during

construction activities at the Site, shall specify a quahty assurance official, independent of the '

. Supemsmg Contractor to conduct a quality assurance program during the constructmn phase of the
* proj ect » : .

11, Remedial Action.

a.  Pur suant tothe schedule in the SOW, Settling Defendants shall submit to EPA'
and the State a work plan for the performance of the Remedial Action at the Site (“Remedial Action -
Work Plan”). The Remedial Action Work Plan shall provide for construction and implementation of

the remedy set forth in the ROD Amendment and achievement of the Performance Standards, in -

accordance with this Consent Decree, the ROD Amendment, the SOW, and the design plans and

. specifications developed in accordance with the Remedial Design Work Plan and approved by EPA

after a reasonable opportunity for review and comment by the State. Upon its approval by EPA, the- -
Remedial Action Work Plan shall be incorporated into and enforceable under this Consent Decree.

At the same time as they submit the Remedial Action Work Plan, Settling Defendants shall submit to

EPA and the State a Health and Safety Plan for field activities required by the Remedial Action
Work Plan that conforms to the applicable Occupational Safety and Health Administration and EPA
requnements mcludmg, but not lnmted to, 29 C.E.R. § 1910.120. :

10
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b. The Remedial Action Work Plan shall include the following: (1) schedule for
completion of the Remedial Action; (2) method for selection of the contractor; (3) schedule for .
developing and submitting other required Remedial Action plans; (4) groundwater monitoring plan;
'(5) methods for satisfying permitting requirements; (6) methodology for implementing the Operation
and Maintenance Plan; (7) methodology for implementing the Contingency Plan; (8) tentative
. formulation of the Remedial Action team; (9) CQAP (by construction contractor); and ‘
{10) procedures and plans for the decontamination of equipment 4nd the dlsposal of contaminated
materidls. The Rernedla.l Action Work Plan also shall include the methodology for nnplementmg the
CQAP and a schedule for implementing all Remedial Action tasks identified in the final des1gn
submission and shall identify the initial formulation of Settling Defendants’ Remedial Action proj ject
team (including, but tiot limited to, the Supervising Contractor)

.C. Upon approva.l of the Remedial Actlon ‘Work Plan by EPA, aﬁer areasonable
.opportumty for review and comment by the State, Settling Defendants shall implement the, act1v1t1es .
. required ynder the Remedial Action Work Plan. Settling Defendants shall submit to EPA and the
State all reports and other deliverables required under the approved Remedial Action Work' Plan i in
accordance with the approved schedule for review and approval pursuant to Section X1 (EPA }
* Approval of Plans, Reports, and Other Dehverables) Unless otherwise directed by EPA, Settling
Defendants shall not commence physical Remedial Action act1v1t1es at the Site prior to dpproval of
‘the Remedlal Actlon Work Plan. : ‘

© 12, Settling Defendants shall continue to unplement ‘the Remedla] Action untﬂ the
. Performance Standards are achieved. Setthng Defendants sha]l 1mplement O&M for so'long
- thereafter as is requ1red by this Consent Decree ;

13. Modlﬁcatron of SOW or Rélated Work Plans

‘a. ‘If EPA determines that it is ‘necessary fo modlfy the work spec1f1ed inthe
SOW aiid/or in work plans developed pursuant to the SOW to achieve and maintain the Performance
Standards or to carry out and maintain the effectiveness of the remedy set forth in the ROD ",
Amendment, and such modification is consistent with the scope of the remedy set forth in the ROD
Amendment, then EPA may issue such modification in writing and shall notify Settling Defendants -
of such modification. For the purposes of this Paragraph and Paragraphs 47 (Completion of the
Remedial Action) and 48 (Completion of the Work) only, the “scope of the remedy set forth in the
ROD Amendment” is: in-gitu treatment of the groundwater, natural attenuation, long-term
monitoring, msututlonal controls, and five year reviews. If Settling Defendants object to the

N ' modification they may, within 30 days after EPA’s notification, seek dispute resolution under

Paragraph 72 (Record Review).

- b. The SOW and/or related work plans shall be modrﬁed (1) in accordance with
the miodification issued by EPA; or (2) if Settling Deféndants invoke dispute resolution, in -
accordance with the final resolution of the dispute. The modification shall be 1ncorporated into and
enforceable under this Consent Decree, and Settling Defendants shall implement all work required by
such modification. Settling Defendants shall incorporate the modrﬁcatlon into the Remedlal Des1gn

: 11
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or Remedial Action Work Plan under Paragraph 10 (Remedlal Design) or Paragraph 11 (Remedwl
Action), as approprlate

c. Nothmg in this Paragraph shall be construed to limit EPA’s authonty to’
_ require performance of further response actions as otherwise provided in thrs Consent Decree.

14.  Nothing i in this Consent Decree, the SOW, or the Remedial Desrgn or RemedJal

" Action Work Plans constitutes a warranty or representation ‘of any kind by Plaintiffs that comphance

with the work requu‘ements set forth in the SOW and the Work Plans will achieve the Performance
- Standards. ,

i5. Off—Site Shipment of Waste Material.

a. Settling. Defendants may ship Waste Material from the Site to an off-site

' facrhty only if they verify, prior to any shipment, that the off-site facility is operating in cornpharrce
with the requirements of Section 121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and 40 C.F.R.

§ 300.440, by obtaining a determination from EPA that the proposed recervmg facility is operating in
comphance with 42 U.S.C. § 9621(d)(3) and 40 C.F.R. § 300.440.

b. * Settling Defendants may ship Waste Matefial from the Site to an out-of-state
-waste management facility only if, prior to any shipment, they provide written notice to the
appropriate state environmental official in the receiving facility’s state, to the EPA Project
' Coordinator, and the State’s Proj ect Coordmator This notice reqmrement shall not apply to any off-
site shipments when the total quantity of all such shipments will not exceed ten cubic¢ yards The
written notice shall include the following infortation, if available: (1) the name arid location of the
* receiving facility; (2) the type and quantity of Waste Material to be shipped; (3) the schedtile for the
shipment; and (4) the method of transportation. Settling Defendants also shall noufy the state
envrronmental official referenced above, the EPA Project Coordinator, and the State’s Project
Coordinator of any major changes in the shipment plan, such as a decision to ship the Waste Material
to a different out-of-state facility. Settling Defendants shall provide the written notice after the
award of the contract for Remedial Action construction and before the Waste Material is shipped. .

VIL. REMEDY REVIEW

16. Periodic Review. Settling Defendants shall conduct any studies and investigations

- . that EPA, after a reasonable opportunity for review and comment by the State, requests in order to

permit EPA to conduct reviews of whether the Remedial Action is protectlve of human health and
the environment at least every five years as required by Section 121(c) of CERCLA, 42U.S. C
§ 9621(0) and any apphcable regulatrons -

17.  EPA Selection of Further Response Actions. If EPA after a reasonable opportumty
for review and comment by the State, determmes at any time, that the Remedial Action is not
_protective of human health and the environment, EPA, after a reasonable opportunity for review and

12
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comment by the State, may select further response actlons for the Site in accordance with the
requirements of CERCLA and the NCP. :

. 18 Qgportumgg to Comment. Settling Defendants and, if required by Sections 1 l3(k)(2)
or 117 of CERCLA, 42 U.5.C. § 9613(k)(2) or 9617, the public, will be provided with an

opportunlty to comment on any further response actions proposed by EPA as a result of the review -
conducted pursuant to Section 121(c) of CERCLA and to submit written comments for the record
during the comment period. :

VIIL. QUALITY ASSURANCE, SAMPL]NG AND DATA ANALYSIS

19. Oua.h‘rv Assu1ancc '

a. Setiling Defendants shall use quah*y assurance, quality control and chain of
custody procedures for all treatability, design, comphance and monitoring samples in accordance
with “EPA Requirements for Quality Assurance Project Plans (QA/R5Y” (EPA/240/B 01/003, March
- 2001, reissued May 2006), “Guidance for Quality Assurance Project Plans (QA/G-5)” (EPA/240/R—

‘ 02/ 009 December 2002), and subsequent amendments to such guidelines upon notification by EPA
to Settling Defendants of such. amendment. Amended guldel.nes shall-apply only to procedures
‘ conducted after such notification. :

+.b. - Prior to the commencement of any monitoring project under this- Consent
Decree Settling Defendants shall submit to EPA for approval, after a reasonable opportumty for '
review and comment by the State, a Quality Assurance Project Plan (“QAPP”) that is consistent with
" the SOW the NCP and apphcable guidance documents. Ifrelévant to the proceedmg, the Parties
- agree that validated samplmg data generated in accordance with the QAPP(s) and reviewed and

. -approved by EPA, after a réasonable opportunity for review and comment by the State, shall be

"admissible as evidence, without objection; in any proceeding under this Consent Deéree. Settling
- Defendants shall ensure that EPA and State personnél and their authorized representatives are
allowed access at reasonable times to all laboratories utilized by Settlmg Defendants in implementing .
this Consent Decree. In-addition, Settling Defendants shall ensure that such laboratories shall S
analyze all samples submitted by EPA pursuant to the QAPP for quality assurance monitoring.
Settling Defendants shall ensure that the laboratories they utilize for the analysis-of samples taken
pursuant to this Consent Decree perforin all analyses according to accepted EPA miethods. Accépted
EPA methods consist of those methods that are documented in the “USEPA Contract Laboratory
Program Statement of Work for Inorganic Analysis, ILMO05.4,” and the “USEPA Contract Laboratory
Program Statement of Work for Organic Analysis, SOMO01.2,” and any amendments made thereto
during the course of the implementation of this Decree; however, upon approval by EPA, after
opportunity for review and comment by the State, Settling Defendants may use other analytical
methods that are as stringent as or more stringent than the CLP-approved methods. Settling
- Defendants shall ensure that all laboratories they use for analysis of samples taken pursuant to this
‘Consent Decree participate in an EPA or EPA-equivalent quality assurance/quality control
(“QA/QC”) program. Settling Defendants shall use only laboratories that have a documented Quality
System that complies with ANSI/ASQC E4-1994, “Specifications and Guideliries for Quality '
13
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Systems for Environmental Data Collection and Environmental Technology Programs” (American . . .
- National Standard, January 5, 1995), and “EPA Requirements for Quality Management Plans (QA/R- -
2)” (EPA/240/B-01/002, March 2001, reissued May 2006) or equivalent documentation as '

. determined by EPA.. EPA may consider laboratories accredited under the National Environmental
Laboratory Accreditation Program (“NELAP”’) as meeting the Quality System requirements. Settling
Defendants shall ensure that all field methodologies utilized in collecting samples for subsequent -
analysis pursuant to this Consent Decree are conducted in accordance with the procedures-set forth in -

~ the QAPP approved by EPA, after a reasonable opportumty for review and comment by the State.

20.  Upon request Settling Defendants shall allow split or duphcate samples to be taken
by EPA and the State or their authorized representatives. Settling Defendants shall netify EPA and
the State not less than 14 days in advance of any sample collection activity unless shorter notice is
agreed to by EPA. In addition, EPA and the State shall have the right to take any additional samples
" that EPA or the State deem necessary. Upon request, EPA and.the State shall allow Settling o
‘Defendants to take split or duplicate samples of any samples they take as part of Plamtlffs oversight
of Settlmg Defendants’ unplementatlon of the Work ’

- 21.  Settling Defendants shall subr_mt to EPA and the State 3 copies of the results of all
sampling and/or tests or other data obtained or generated by or on behalf of Settling Defendants with
- respect to the Site and/or the implementation of this Consent Decree unless EPA agrees otherwise: -

22. © Notwithstanding any proﬁsion ofthis Consent Decree, the United States and the State

retain all of their information gathering and inspection authorities and rights, including enforcement
actions related thereto, under CERCLA RCRA, and any other apphcable statutes or regulations.

. IX. ACCESS AND INSTITUTIONAL CONTROLS

23, Ifthe S1te or any other real property where access or land/water use restnctlons are
needed, is owned or controlled by a.ny of Settling Defendants:

a. - such Setthng Defendants shall .commencing on the date of lodgmg of the .

~ Consent Decree, provide the United States, the State, and the other Settling Defendants, and their
representatives, contractors, and subcontractors, with access at all reasonable times to the Site, or
‘such other real property, to conduct any activity regardmg the Consent Decree including, but not
limited to, the following activities:

€3} Monitoring the Work;

(2)  Verifying any data or information submitted to the United States or the
State: . e S AR 1 . ‘ , :

(3) Conducting investi gaﬁons regarding contamination at or near the Site;
" (4)  Obtaining samples;

14
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(5)  Assessing the need for, planmng, or implementing additional Tesponse
actions at or near the Site;

A (6)  -Assessing implementation of quality assurance and quahty control
~ practices as defined in the approved CQAP;

S (7) Irnplementmg the Work pursuant to the conditions set forth in
* ‘Paragraph 89 (Work Takeover) '

, (8) - Inspecting and copying records, operating logs, Aeontracts or other
~ documents maintained or generated by Settling Defendants or their agents, consistent with
Section XXV (Access to Informatmn),

(9) Assessing Settlmg Defendants’ comphance with the Consent Deeree,

‘ (10) Determmmg Whether the Sité or other real property i 1s berng used ina
‘Imanner that is prohibited or restr1cted or that may need to be prohlbrted or restrrcted under
the Consent Decree; and

: (11) Implementmg, momtormg, malntaJmng, reportmg on, and enforemg
- any Instrtutronal Controls

A b. commenemg on the date of lodgmg of the Consent Decree, such Setthng

: Defendants shall'not use the Site, of such other real property, in any manner that EPA aﬁe1 a

" reasonable opportunity for- review and comment by thie State, determines will pose an unacceptable
risk to human health or to.the environment due to exposure to Waste Material or interfere with or
adversely affect the mplementanon mtegnty, or protectiveness of the Remedlal Act10n

c. such Settlmg Defendants shall:

- (1)  execute and record i in the appropnate land records office Proprietary
Controls that: (i) grant a right of access to conduct any activity regarding the Consent Decree
including, but not limited to, those activities listed in Paragraph 23.a; and (i) grant the right
to enforce the land/water 1 use restrictions set forth in Paragraph 23.b, including, but not
limited to, the specific restrictions listed therein, as further specified in this. Pa.ragraph 23.c.
The Proprietary Controls shall be granted to one or more of the following persons, as
determined by EPA: (i) the United States, on behalf of EPA, and its representatives; (11) the

. State and its representatives; (iii) the other Settling Defendants and their representatives;
and/or (iv) other appropriate grantees The Proprietary Controls, other than those granted to

T 'the United States, shall include a designation that EPA (and/or the State as appropriate) is a

" “third-party beneficiary,” allowmg EPA and/or the State to maintain the right to enforce the
Propnetary Controls without acquiring an interest in real property. If any Proprietary
Controls are granted to any Settling Defendants pursuant to thlS Pa.ragraph 23.¢(1), then such

15 |
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- Settling Defendants shall monitor, .maintain, report on, and enforce such Proprietary
Controls.

: (2) Within 45 days after the Effective Date; submit to EPA for review and
approval regarding such real property: (i) draft Proprietary Controls, in substantially the
form attached hereto as Appendix E, that are enforceable under state law; and (ii) a current
title insurance commitment or other evidence of title acceptable to EPA, which shows title
to the land affected by the Proprietary Controls to be free and clear of all prior liens and

- encumbrances (except when EPA waives the releasé or subordination of such prior liens or
encumbrances or when, despite best efforts, Settling Defendants are unable to obtain release
- or subordination of such prior liens or encumbrances). '

(3)  Within 30 days of EPA’s approval, after a reasonable opportunity for
- review and comment by the State, and acceptance of the Proprietary Controls and the title
evidence, update the title search and, if it is determined that nothing has occurred since the
. effective date of the commitment, or other title evidence, to affect the title adversely, record
- the Proprietary Controls with the approptiate land records office. Within 30 days after
recordmg the Proprietary Controls, such Settling Defendants shall provide EPA with a final
title insurance policy, or other final evidence of title acceptable to EPA, and a certified copy
 of the original recorded Proprietary Controls showmg the clerks recordmg stamps. If the
" Proprietary Controls are to be conveyed to the United States, the Proprietary Controls and
title evidence (including final title ev1dence) shall be prepared. in accordance with the U.S.
: ‘Department of Justice Title Standards 2001, and approval of the sufﬁc1ency of title shall be .
obtained as requ1red by 40US.C. §3 1 11. _ . .

24." Ifthe Site, or any other real property whete access and/or’ Iand/water use restnctlons
are needed, is owned or controlled by persons other than any Settling Defendant .

a. Settling Defendants. shall use best efforts to secire from such persons:

(1)  anagfeement to prov1de access thereto for the United States, the State,
and Settling Defendanits; and their representatlves contractors and subcontractors, to
- ‘conduct any activity regarding the Consent Décree including, but not limited to, the
--activities listed in Paragraph 23.a, except that access to property (“Davis Property”) that is
owned or controlled by William Davis, Sr., Eleanor Davis, William Davis, Jr., and/or Nancy
Davis and/or their respective agents and representatlves and all persons actmg on their
_ behalf (¢ ‘Dav1ses”) shall be governed as-follows:

® in the case of Umted States of Amerlca v. William Davis, Sr.,
et al , Civil Action No. 85-0616T (D:R.L), this Court entered a Final Judgment and
Permanent Access Order ("Access. Order"), dated June §, 1990 a copy of which is
attached as Exhibit 1.

16
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(ii) because the Settling Defendants will be implementing remedial’
activities pursuant to this Consent Decree, including the activities listed in Paragraph.
23.a, that require access to the Site, the Settling Defendants, and their representatives,
contractors, and subcontractors, are "authorized representatives" of the EPA, as that
term i is used in the Access Order; :

(2)  an agreement, enforceable by Setthng Defendants, the State, and the -
United States, to refram from using the Site, or such other real property, in any manner that
EPA, after a reasonable opportunity for review and comment by the State, determines will
pose an-unacceptable risk to human health or to the environment due to exposure to Waste
Materia] or interfere with or adversely affect the implementation, integrity, or protectiveness
.of the Remedial Action. The agreement shall include, but not be 11m1ted to, the land/water A
* use restrictions. hsted in Paragraph 23.b; and ' : :

o (3) the executlon and recordation in the appropnate Iand records office of -
: ,Propnetary Controls, that (i) grant a right of access to conduct any activity regardmg the
:-- Consent Decree mcludmg, but not limited to, those activities listed in Paragraph 23. a, and :
+ (i) grant the right to enforce the land/water use restrictions set forth in- Paragraph 23.b,"
-' mcludlng, but-not lu:mted to, the spe01ﬁc restrictions listed therein, The Proprietary
Controls shall be granted to one or more of the following persons, as determined by EPA:
(i) the United. States, on behalf of EPA, and'its representatives, (ii) the State and its
-~ representatives,.(iii) Settling Defendants and their representatives, and/ot (1v) other
- appropriate grantees. The Proprietary Controls, other than those granted to. the ‘United
States, shall include a designation that EPA (and/or the State as appropnate) is a third party
" beneficiary, allowing EPA- and/or the State to maintain the right to enforce the Proprietary .
.- Controls without acquiring an interest in real property. If any Proprietary Controls are
. granted to any Settling Defendants pursuant to this Paragraph 24.a(3), then such Settling
: Defendants sha]l monitor, maintain, report.on, and enforce such- Propnetary Contiols.

) b. . As prov1ded in the Instltutlonal Control Plan pursuant to the SOW, Settling .-

Defendants shall submit to EPA for review and approval regarding such property: (i) draft
Proprietary Controls, in substantially the form attached hereto as Appendix E, that are enforceable
under state law; and (ii) a current title insurance commitment, or other evidence'of title acceptable to
EPA, which shows title to the land affected by the Proprietary Controls to be free and clear of all
prior liens and encumbrances (éxcept when EPA waives the release or subordination of such prior
liens or encumbrances or when, despite best efforts, Settling Defendants are. unable to obtain release
or subordmatlon of such prior liens or encumbrances). -

- Within 30 days.of EPA’s approval and acceptance of the Proprietary Controls =~
* and. the title: ev1dence Settling Defendants shall update the title search and, if it is detérmined that
nothmg has occurred since the éffective date of the commitment, or other title evidence, to affect the -
. title adversely, the Proprietary Controls shall be recorded with the appropriate land records office.
Within 30 days after the recording of the Proprietary Controls, Setthng Defendants shall provide
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EPA with a final title insurance policy, or other final evidence of title acceptable to EPA, and a
<certified copy of the original recorded Proprietary Controls showing the clerk’s recording stamps. If
the Proprietary Controls is to be conveyed to the United States, the Proprietary Controls and title '

" evidence (including final title evidence) shall be prepared in accordance with the U.S. Department of

~ Justice Title Standards 2001, and approval of the sufficiency of title must be obtained as required by

- 40US.C. § 3111 :

25.  For purposes of Paragraphs 23 and 24, “best efforts” inicludes the payment of
reasonable sums of money to obtain access, an agreement to restrict land/water use, a Proprietary
. Controls, and/or an agreement to release. or subordinate a prior lien or encumbrance, except that “best
efforts” do not include the payment of any sums of money to the Davises. If, within 45 days after the
Effective Date, Settling Deferidants have not: (a) obtained agreements to provide access, restrict .
land/water use, or record Proprietary Controls, as required by Paragraph 24.a(1), 24.a(2), or.24.a(3);
or (b) obtained, pursuant to Paragraph 23.c(2) or 24. b' agreements from the holders of prior liens or
encumbrances to release or subordinate such liens or ‘encumbrances to'the Proprietary Controls,
- Settling Defendants shall promptly- notlfy the United States and the State in writing; and-shall include
in that notification a summary-of the steps that Settling Defendants have taken to ‘attempt to comply
with Paragraph 23 or 24. The United States and the State may, as it deems appropnate assist
. Settling Defendants in obtaining access; agreements to restrict land/water use, Proprietary Controls,
or the release or subordination of'a prior lien or encumbrance. Settling ~Defenda:its shall reimburse
the United States and the State under Section XVI (Payments for Responsé Costs) for all costs
incurred, direct or indirect, by the United States and the State in obtaining such access; agreééments to
réstrict land/water use, Proprietary Controls, and/or the release/subordination of prior liens or
encumbrances including, but not limited to, the cost of attorney tlme and the amount. of mone(ﬂry
consideration paid or just compensa’uon RN : ¢

. ‘ 26. . If EPA after a- reasonable opportumty for review and comment by the State -

~ determines that Institutional Controls in'the form of state or local laws, regulations, ordinances,
zoning restrictions, or other governmental controls are needed, Settling Defendants shall cooperate
with EPA’s and the State’s efforts to secure and ensure compliance with such governmental controls.

27. . Noﬁwiﬂlstanding any provision of the Consent Decree, the United States and the State
" retain all of their accéss authorities and rights, as well as all of their rights to require Institutional -
‘Controls, including enforcement authorities related thereto, under CERCLA, RCRA, and any other’
applicable statute or regulations. ’ ~

X. REPORTING REQUIREMENTS

. 28.  Inaddition to any other requirement of this Consent Decree, Settling Defendants shall
submit to EPA and the State 2 copies of written monthly progress reports during periods when work
is taking place at the Site that: (a) describe the actions that have been taken toward achieving
compliance with this Consent Decree during the previous month; (b) include a summary of all results
* of sampling and tests and all other data received or generated by Settling Defendants or their ,
contractors or agents in the previous month; (c) identify all plans, reports, and other deliverables
' ' ' 18
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required by this Consent Decree completed and submitted during the previous month; (d) déscribe all

o ~ actions, including, but not limited to, data collecnon and implementation of work plans, that are -

scheduled for the next six weeks and provide other information relating to the progress of -
construction, including, but not limited to, critical path diagrams, Gantt charts and Pert charts; ‘
(e) include information regarding percentage of completion, unresolved delays encountered. or
anticipated that may affect the future schedule for implementation of the Werk; and a descnptlon of .
efforts made to mitigate those delays or anticipated delays; (f) include any modifications to-the work
plans or other schedules that Settling Defendants have proposed to EPA and the State or that have
been approved by EPA, after a reasonable opportunity for review and comment by the State; and

~ (g) describe all activities undertaken in support of the Community Relations Plan during the previous -

month and those to be undertaken in the next six weeks. Settling Defendants shall submit these
_ progress reports to EPA and the State by the tenth day of every month following the lodging of this
- - Consent Decree until EPA, after a reasonable opportunity for review and comment by the State,
: nonf ies Settling Defendants pursuant to Paragraph 48.b of Section XIV (Certrﬁcauon of S
o Completlon) If requested by EPA or the State, Settling Defendants shall also prov1de bneﬁngs for
EPA and the State to discuss the  progress of the Work. -

20. Settling Defendants shall notify EPA and the State of any change in the schedule '
-described in the monthly progress report for the performance of any activity, including, but not
~limited to, data collection and implementation of work plans no later than seven days pnor to the

performance of the act1v1ty

: 30..  Upon the occurrence of any event dunng performance of the Work that Settling
‘Defendants are required to report purSuant to Séction'103 of CERCLA, 42 U.S.C. § 9603, or Sect1on

© 304 of the Emergency Planning and Community R1ght~to-know Act (“EPCRA”), 42U, S. C §1 11 004

. Settling Defendants shall w1th1n 24'hours of the onset of such event orally notify the EPA’ Project
_ Coordmator or the Alternate EPA Project Coordinator (in the event of the unavallabllrty of the EPA ‘

- . Project Coordmator) or, in the event that neither the EPA Project Coordmator nor Alternate EPA
- Project Coordinator is available, the Emergency Response Section, Region 1, Unlted States

. Environmental Protection Agency and the State Project Coordinator, These reportmg requrrcments
are in addition to the reporting requiréd by CERCLA Section 103 or EPCRA Sectlon 304. '

731, Within 20 days after the onset of such an event Settling Defendants shall furnish to
EPA and the State a written report, signed by Settling Defendants’ Project Coordinator, setting forth
the events that occurred and the measures taken, and to be taken, in response thereto. Within 30 days
aftér the conclusion of such an event, Settling Defendants shall submit a report setting forth all ‘

. actions taken in response thereto.

--32. - -Settling Defendants shall- submit 3 copies of all plans, reports, data and other = -~ - T o -

deliverables requlred by the SOW, the Remedial Design Work Plan, the Remedial Action Work
Plan, or any other approved plans to EPA in accordance with the schedules set forth in such plans.
- Settling Defendants shall simultaneously submit 3 copies of all such plans, reports, data, and other - :
dehverables to the State. Upon request by EPA and/or the State, Settling Defendants shall submit in :

19-
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electronic form all or any portion of any deliverables Settling Defendants are required to submit
* pursuant to the provisions of ﬂ’llS Consent Decree o

33. Al deliverables submitted by' Settling Defendants to EPA and the State that purport to .
_document Settling Defendants’ compliance with the terms of this Consent Decree shall be signed by
an authorized representative of Settling Defendants. :

X1. EPA APPROVAL OF PLANS, REPORTS, AND OTHER DELIVERABLES

34.  Initia] Subrhissions,

a. After review of any plan, Aeport, or other dehverable that is required to be
subrmtted for approval pursuant to this Consent Decree, EPA, after reasonable opportunity for
~ review and comment by the State, shall: (1) approve, in whole or in part, the submission; (2) approve .
‘the submission upon specified conditions; (3) disapprove, in whale or in part, the submission; or
‘(4) any combination of the foregoing.

‘ b. EPA also may modify the initial submission to cure deﬁ01en01es in the

* submission if: (1) EPA determines that dlsapprovmg the submission and awaiting a resubmission.
would causé substantial disruption to the Work; or (2) previous subrmssmn(s) have been d1sapproved

. due to-material defects and the deficienciés in the initial submission under consideration mdlcate a

' .'.bad faith lack of effort to submit an acceptable plan, report, or deliverable.

. . 350 Resubmlssmns Upon rece1pt of a notice of dlsapproval under Paragraph 34, a(3) or . .
R (4), orif required by a notice of approval upon spec1ﬁed conditions undet Paragr:aph 34.a(2), Sett]mg '
. Defendants shall, within 14 days or such longer time as spec1ﬁed by EPA in such notice, correct the .

' 'deﬁmenmes and resubmit the plan, report, or other deliverable for approval After rev1ew of the

" resubmifted plan, report, or other deliverable, ‘EPA, after a reasonable opportumty for review and

comment by the State, may: (a) approve, in whiole or in part, the resubmission; (b) approve the '
resubrmssmn upon specified cond1t1o11s, © modify the resubmission; @ d1sapprove n Whole orin
.. part, ‘the resubnussmn requiring Settling Defendants to correct the deﬁ01enc1es or (e)-any
combmatlon of the foregoing,

.36.  Material Defects. If an initially submitted or. resubmitted plan, report, or other
- -deliverablé contains a material defect, and the plan, report, or other deliverable is disapproved or
~ modified by EPA under Paragraph 34.b(2) or 35 due to such material defect, then the material defect
shall constitute a lack of compliance for purposes of Paragraph 75. The provisions of Section XX
(Dispute Resolution) and Section XXI (Stipulated Penalties) shall govern the accrual and payment of
- any stipulated penalties regarding Settling Defendants’ submissions under dus Section.

'37.  Implementation. Upon approval approval upon conditions, or modification by EPA
under Paragraph 34 (Initial Submissions) or Paragraph 35 (Resubmissions), of any plan, report, or
other deliverable, or any portion thereof: (a) such plan, report, or other deliverable, or portion
thereof, shall be incorporated into and enforceable under this Consent Decree; and (b) Settling
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‘Defendants shall take any action required by such plan; report, or other deliverable, or portion
thereof, subject only to their right to invoke the Dispute Resolution procedures set forth in
Section XX (Dispute Resolution) with respect to the modifications or conditions made by EPA, after
a reasonable opportunity for review and comment by the State. The implementation of any
non-deﬁcwnt portion of a plan, report, or other déliverable submitted or resubmitted under
Paragraph 34 or 35 shall not relieve Settling Defendants of any 11ab111ty for stipulated penalties under
' Sectlon XXIT (Stipulated Penalnes) ,

XII. PROJECT COORDINATORS

38.  Within 20 days after signature of this Consent Decree by the Settlmg Defendants
' Setthng Defendants, the State and EPA will notify each other, in writing, of the name, address, and
~ telephone number of their respective designated Project Coordinators and Alternate Project
- Coordinators. If a Project Coordinator or Alternate Project Coordinator- initially designated is
. changed, the identity of the successor will be given to the other Parties at least five working days
' before the change occus, unless-impracticable, but in no event later than the actual day the change is
made. Settling Defendants’ Project Coordinator shall be subject to disapproval by EPA and shall
have the technical expertise sufficient to adequately oversee all aspects of the Work. Setthng :

, - Defendants’ Project Coordinator shall not be an attorney for any Settling Deféndant in this miatter.

‘ He or she may assign other representatlves inclnding other contractors, to serve as a Site
‘ representatwe for overs1ght of perfonnance of dally operatrons dunng remedlal act1v1t1es

-39, . Plainfiffs may designate other representat1Ves mcludmg, but not limited to; EPA and

State employees and federal and State contractors and' consultants; to observe and monitor the :

. progress of any activity undertaken pursuant to this Consent Decree. EPA’s Project Coordinator and "
. Alternate Project Coordinator shall have the authority lawfully vested in a Remedial Project Manager -

" (“RPM”) and an On-Scene Coordinator (“OSC”) by the NCP, 40 C.F.R. Part 300. EPA’s Project
. Coordinator or Alternaté Project Coordlnator shall have authonty, consistent with the NCP, to halt
any Worlc required by this Consent Decree and to take any necessiry response action when he or she .
determines that conditions at the Site constitute an emergency situation or may present an lmmedxate
threat to public health or welfare or the environment due to release or threatened release of Waste
Material.

40 EPA’s Project Coordinator, State’s PI'O_] ect Coordinator, and Settling Defendants’
. Project Coordinator will meet, in person or by conference call, at a minimurm, on a monthly basis
during periods when work is taking place at the Site.

X111 PERFORMANCE GUARANTEE’ ‘

41. In order to ensure the full and ﬁnal completton of the Work, Settling Defendants shall
establish and maintain a performance guarantee, initially in the amount of $13,700 ,000.00, for the
benefit of EPA (hereinafter “Estimated Cost of the Work™). The performance guarantee, which must
be satisfactory in form and substance to EPA, shall be in the form of one or more of the following

~mechanisms (provided that, if Settling Defendants intend to use multiple mechanisms, such multiple
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. mechamsms shall be lumted to surety bonds guaranteelng payment letters of credit, trust fl.lIldS and.”
- insurance policies):

a. A surety bond unconditionally guaranteeing payment and/or perfonnance of
the Work that is issued by a surety company among those listed as acceptable sureties on federal
bonds as set forth in Circular 570 of the U.S. Department of the Treasury;

b. . One or more irrevocable letters of credit, payable to or at the d1rect10n of EPA
that is issued by one or more financial institution(s) (1) that has the authority to issue letters of credit
and (2) whose letter-of-credit operations are regulated and exa:mmed by a federal or state agency;

" C. . A trust fund established for the benefit of EPA that is administered by a trustee
) that has the authonty to act as a trustee and (2) whose trust operations are regulated and examined

. bya federal or state agency;

d. A pohcy of insurance that (1) prov1des EPA with acceptable nghts asa
. beneﬁclary thereof; and (2) is issued by an insurarice carrier (i) that has the authority to issue -
~ insurance policies in the applicable Junsdlct1on(s) and (ii) whose insurance operations are regulated
and examined by a federal or state agency; ~

e. A demonstratlon by one or more Settling Defendants that each such Setthng
Defendant meets the financial test criteria of 40 C.F.R. § 264.143(f) with respect to the Estimated
Cost of the Work (plus the.amount(s) of any other federal or any:state environmental obligations
' ﬁnanc1a11y assured through the use of a financial test or guarantee), prov1ded that a]l other
' requuements of 40 C.F. R. § 264.143(f) are.met to EPA’S satisfaction; or

£ . A written guarantee fo fund or perform the Work executed in favor of EPA by

one or more of the following: (1) 4 direct or indirect parent company of a Settling Defendant, or (2) a
ccompany that has a “substantial business relationship” (as defined in 40 C.F.R. § 264, 141 (h)) with at
- least one Setthng Defendant; provided, however, that any company providing such a guarantee must
‘demonstrate to the satisfaction of BPA that it satisfies the financial test and réporting requirements
for owners and operators set forth in subparagraphs (1) thirough (8) of 40 C.F.R. § 264.143(f) with
respect to the Estimated Cost of the Work (plus the amount(s) of any other federal or any state
. environmental obligations financially assured through the use of a financial test or guarantee) that it

_proposes to guarantee hereunder :

: 42. Settling Defendants have selected, and EPA has found satisfactory, as an initial
perfonnance guarantee [insert type(s)] pursuant to Paragraph 41.__, in the form attached hereto as

- Appendix F. Within 21 days after the Effective Date, Settling Defendants shall execute-or otherwise
- finalize all instruments or other documents required in order to make the selected performance
guarantee(s) legally binding in a form substantially identical to the documents attached hereto as
-Appendix F, and such performance guarantee(s) shall thereupon be fully effective. Within 30 days
after the Effective Date, Settling Defendants shall submit copies of all executed and/or otherwise
finalized instruments or other documents required in order to make the selected performance’
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- guarantee(s) legally binding to the EPA Regional Financial Management Officer in accordance with:'
Section XXVII (Notices and Submissions), with a copy to the United States and EPA and the State as -
specified in Section XX VIIL C

43. i at any time after the Effective Date and before.issuance of the Certification of -
Completion of the Work pursuant to Paragraph 48, Settling Defendants provide a performance
guarantee for completion of the Work by means of a demonstration or‘guarantee pursuant to
Paragraph 41.e or 41.1, the relevant Settling Defendants shall also comply with the other relevant
requirements of 40 C.F.R. § 264.143(f) relating to these mechanisms unless otherwise provided in
this Consent Decree, including but not limited to: (a) the initial submission of required financial
reports and statements from the relevant entity’s chief financial officer (“CFO”) and independent
certified public accountant (“CPA”), in the form prescribed by EPA in its financial test sample CFO -
letters and CPA reports available at: ' ‘ :
http://www.epa. gov/compliance/resdurcés/policies/cleanup/superfund/fa—test—samples.pdf; (b) the -
annual resubmission-of such reports and statements within 90 days after the close of each such
entity’s fiscal year; and (c) the prompt notification of EPA after-each such entity determines that it no
longer satisfies the financial test requirements set forth at 40 C.F.R. § 264.143(f)(1) and in any event -
within 90 days after the close of any fiscal year in which such entity no Jonger satisfies such financial

. test requirements. For purposes of the performance guarantee mechanisms specified in this Section
. X100, references in 40 C.F.R. Part 264, Subpart H, to “closure,” “post-closure,” and “plugging and
abandonment” shall be deemed to include the Work; the terms “current closure cost estimate,” ,
“current post-closure cost estimate,” and “currént plugging and abandonment cost estimate” shall be *
~ deemed to include the Estimated Cost of the Work; the terms “owner” and “operator” shall be -
.deemed to refer to each Settling Defendant making a demonstration under Paragraph 41.e; and the
terms “facility” and “hazardous waste facility” shall be deemed to iriclude the Site. -

44.  Inthe event that EPA determines at any time that a performance gnarantee p,fovid.ed
by any Settling Defendant pursuant to this Section is inadequate or otherwise no longer satisfies the -
requirements set forth in this Section, whether due to an increase in the estimated cost of completing
the Work or for any other reason, or in the event that any Settling Defendant becomes. aware of
information indicating that a performance guarantee provided pursuant to this Section is inadequate
or otherwise no longer satisfies the requirements set forth in this Section, whether due to an increase
in the estimated cost of completing the Work or for any other reason, Settling Defendants, within 30
days after receipt of notice of EPA’s determination or, as the case may be, within 30 days after any

_ Settling Defendant becoming aware of such information, shall obtain and present to EPA for

~ approval a proposal for a revised or alternative form' of performance guarantee listed in Paragraph 41
that satisfies all requirements set forth in this Section XIII; provided, however, that if any Settling

Defendant cannot obtain such revised or alternative form of performance guarantee within such 30-

day period, and provided further that the Settling Defendant shall have commenced to obtain such

" revised or alternative form of performance guarantee within such 30-day period, and thereafter

diligently proceeds to obtain the same, EPA shall extend such period for such time as is reasonably

necessary for the Settling Defendant in the exercise of due diligence to obtain such revised or

alternative form of performance guarantee, such additional period not to exceed 30 days. In seeking
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approval for a revised or alternative form of performance guarantee, Settling Defendants shall follow
the procedures set forth in Paragraph 46.b(2). Settling Defendants’ inability to post a performance
guarantee for completion of the Work shall in no way excuse performance of any other requirements
of this Consent Decree, including, without limitation, the obligation of Settling Defendants to
complete the Work in strict accordance with the terms of this Consent Decree.

45.  Funding for Work Takeover. The commencement of any Work Takeover pursuant to
Paragraph 89 shall trigger EPA’s right to receive the benefit of any performance guarantee(s) .
provided pursuant to Paragraphs 41.a, 41.b, 41.c, 41.4, or 41.f, and at such time EPA shall have
immediate access to resources guaranteed under any such performance guarantee(s), whether.in cash
or in kind, as needed to continue and complete the Work assumed by EPA under the Work Takeover.

Upon the commencement of any Work Takeover, if (a) for any reason EPA is unable to promptly - -
secure the resources guaranteed under any such performance guarantee(s), whether in cash.or in kmd
necessary to continue and complete the Work assumed by EPA under the Work Takeover, or (b) in
the event that the performance guarantee involves a demonstration of satisfaction of the financial test
criteria-pursuant to Paragraph 41.e or Paragraph 41.f(2), Settling Defendants (or in the case of

" Paragraph 41.1(2), the guarantor) shall immediately upon written demand from EPA deposit into a
special account within the EPA Hazardous Substance Superfund or such other account as EPA may

' specify, in immediately available funds and without setoff, counterclaim, or condition of any kind, a ‘
cash amount up to but not exceeding the estimated cost of completing the Work as of such date, as.
determined by EPA. In addition, if at any time EPA is notified by the issuer of a performance
guarantee that such issuer intends to cancel the performance guarantee mechanism it has issued, then,
‘unless Settling Defendants provide a substitute performance guarantee mechanism in accordance

' with this Section XIII no later than 30 days prior to the impending cancellation date, EPA shall be

entitled (as of and after the date that is 30 days prior to the impending cancellation) to draw fully on .

~ - _the funds guaranteed under the then-existing performance guarantee. All EPA Work Takeover costs

not reimbursed under this Paragraph shall be reimbursed under Section XVI (Payments for Response

B Costs)

| 46. ‘ Modification of Amount and/or Form of P'erforrnance Guarantee. .

: a. Reduction of Amount of Performance Guarantee If Settling Defendants
beheve that the estimated cost of completlng the Work has diminished below the.amount set forth i m
Paragraph 41, Settling Defendants may, on any anniversary of the Effective Date, or at any other time
agreed to by the Parties, petition EPA in writing to request a reduction in the amount of the '
performance guarantee provided pursuant to this Section so that the amount of the performance
guarantee is equal to the estimated cost.of completing the Work. Settling Defendants shall submit a
written proposal for such reduction to EPA that shall specify, at a minimum, the estimated cost of
completing the Work and the basis upon which such cost was calculated. In seeking approval fora
reduction in the amount of the performance guarantee, Settling Defendants shall follow the
procedures set forth in Paragraph 46.b(2) for requesting a revised or alternative form of performance
guarantee, except as specifically provided in this Paragraph 46.a. If EPA decides to accept Settling
Defendants’ proposal for a reduction in the amount of the performance gunarantee, either to the
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amount set forth in Settling Defendants” written proposal or to some other amount as selected by
EPA, EPA will notify the petitioning Settling Defendants of such decision in writing. Upon’ EPA’s
acceptance of a reduction in the amount of the performance guarantee, the Estimated Cost of the
Work shall be deemed to be the estimated cost of completing the Work set forth in EPA’s written
decision. After receiving EPA’s written decision, Settling Defendants may reduce the amount of the,
performance guarantee in accordance with and to the extent permitted by such written acceptance

and shall submit copies of all executed and/or otherwise finalized instruments or other documents
required in order to make the selected performance guarantee(s) legally binding in accordance with
Paragraph 46.b(2). In the event of a dispute, Settling Defendants may reduce the amount of the
perforinance guarantee required hereunder only in accordance with a final administrative or judicial
decision resolving such dispute pursuant to Section XX (Dispute Resolution). No change to the form
or terms of any performance gnarantee provided under this Section, other than a reduct1on in amount '

. is authorized except as provided in Paragraphs 44 or 46.b. ‘ :

b. Change of Form of Performance Guarantee

@) If after the Effective Date, Setthng Defendants desire to change the ,
- form or terms of any performance guarantee(s) provided pursuant to this Section, Settling
. Defendants may, on any anniversary of the Effective Date, or at any other time agreed to by
~ the Parties, petition EPA in writing to request a change in the form or terms of the
. performance guarantee provided hereunder.  The submission of such proposed revised or
alternative performance guarantee shall be as provided in Paragraph 46 b(2). Any dec1sron
** made by EPA on a petition submitted under this Paragraph shall be made in EPA’s sole anq
" unreviewable discretion, and such decisior shall not be subject to challenge by Settling -
" Defendants pursuant to the dlspute resolutlon provisions of this Consent Decree of in any
-other forum

(2)-  Settling Defendants shall submit a written proposal for a revised or -
- alternative performance guarantee to EPA that shall specify, at a minimum, the estimated -
~ cost of completing the Work, the basis upon which such cost was calculated, and the
. proposed revised performance guarantee, including-all proposed instruments or other
* “documents required in order to make the proposed performance guarantee legally binding.
The proposed revised or alternative performance guarantee must satisfy all requirements set
. forth or mcorporated by reference in this Section. ‘ Settling Defendants shall submit such
_proposed revised or alternative performance guarantee to the EPA Regional Financial
Management Officer in accordance with Section XXVII (Notices and Submissions). EPA
will notify Settling Defendants in writing of its decision to accept or reject a revised or -
alternative performance guarantee submitted pursuant to this Paragraph. Within ten days
after receiving a written decision approving the proposed revised or alternative performance
guarantee, Settling Defendants shall execute and/or otherwise finalize all instruments or
other documents required in order to make the selected performance guarantee(s) legally
bmdmg in a form substantially identical to the documents submitted to EPA as part of the
proposal, and such performance guarantee(s) shall thereupon be fully effective. Settling
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Defendants shall submit copies of all executed and/or otherwise finalized instruments or
.other documents required in order to make the selected performance guarantee(s) legally

- 'binding to the EPA Regional Financial Management Officer within 30 days after rece1v1ng a-
written decision approving the proposed revised or alternative performance guarantee in
accordance with Section XXVII (Notices and Submissions) and to the United States and
EPA and the State as specified in Section XX VIL

c. Release of Performance Guarantee. Settlmg Defendants shall not, release
cancel or discontinue any performance guarantee provided pursuant to this Séction except as-. :
.provided in this Paragraph. If Settling Defendants receive written notice from EPA in accordance '
with Paragraph 438 that the Work has been fully and finally completed in accordance with the terms
of this Consent Decree, or if EPA otherwise so notifies Settling Defendants in writing, Settling
Defendants may thereafter release, cancel, or discontinue the performance guarantee(s) provided .
pursuant to this Section. In the event of a dispute, Settling Defendants may release, cancel, or
discontinue the performance guarantee(s) required hereunder only in accordance with a final
"administrative or judicial decision resolvmg such dispute pursuant to Section XX (Dlspute
Resolution). :

XV CERTIFICATION OF COMPLETION

) 47, Compleuon of the Remedlal Action.

o a. Within 90 days after Settlmg Defendants conclude that the Remedlal Action
has been fully performed and the Performance Standards have been achieved, Settlmg Defendants
- shall schedule and conduct a pre-certification inspection to be attended by Settling Defendants, EPA,
.~ and the State. If, after the pre-certification inspection, Settling Defendants still believe that the
Remedial Action has been fully performed and the Performance Standards have been achieved, they -
~ shall submit a written report requesting certification to EPA for approval, with a copy to the State,
pursuant to Section XI (EPA Approval of Plans, Reports and Other Deliverables) within 30 days
after the inspection. In the report, a registered professional engineer and Settling Defendants’ Project
Coordinator shall state that the Remedial Action has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shall include as-built drawings signed and
stamped by a professional engineer. The report shall contain the following statement, signed by a
' respons1ble corporate official of a Settlmg Defendant or Settling Defendants’ Project Coordinator:

., Lcertify under penalty of law that this document and all attachments were prepared under my
~ direction or supervision in accordance with a system designed to assure that qualified

personnel properly gather and evaluate the information submitted. Based on my inquiry of

~ the person or persons who manage the system, or those persons directly responsiblé for
gathering the information, the information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. Iam aware that there are mgmﬁcant penalties for
submitting false information, 111clud1ng the poss1b111ty of ﬁne and 1mpnsonment for lcnowmg
v101at10ns
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. If, after completion of the pre-certification inspection and receipt and review of the written report,

EPA, after reasonable opportunity for review and comment by the State, determines that the ‘
Remedial Action or any portion thereof has not been completed in accordance with this Consent

-Decreg or-that the Performance Standards have not been achieved, EPA will notify Settling_ .

Defendants in writing of the activities that must be undertaken by Settling Defendants pursuant to -
this Consent Decree to complete the Remedial Action and achieve the Performance Standards, - .
provided, however, that EPA may only require Settling Defendants to.perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the “scope of the
remedy set forth in the ROD,” as that term is defiried in Paragraph 13.a. EPA will set forth in'the
notice a schedule for performance of such activities consistent with the Consent Decree and the SOW.
or require Settling Defendants to submit a schedule to EPA for approval, after a reasonable’ '
opportunity for review and comment by the State, pursuant to Section X1 (EPA Approval of Plans,

" Reports, and Other Deliverables). Settling Defendants shall perform all activities described in the

notice in accordance with the specifications and schedules established pursuant to this Pé_ragraph,

Resolution).

L subject to their right to invoke the dispute resolution procedures set forth in Section XX (Dispute

b. If EPA conclides, based 'on.the initial or any subsequenf repoit requ'e_:sting '
Certification of Completion of the Remedial Action: and after a reasonable opportunity for review:
and comment by the State, thatthe Remedial Action has been performed in accordance with this * - N

Consent Decree and that the Performance »S'tandafds'have been achieved, EPA-will 5o certify in A
" writing to-Settling Defendants. This certification shall constitute the Certification of Completion of L

the Remedial Action for puspéses of this Consent Decreg, including, but not limited to, Section

o (Covenants by Plaintiffs). Certification of Completion of the Remedial Action shall not affect -

Settlin'g Defendants’ remaining obligations under this Consent Decree:

+.48. . Completion of the Work.-

a. Within 90 days after Settling Defendénts concludé that all phases.of the

o Work, other than any remaining activities required under Section VII'(Remedy Review), have been-

fully performed, Settling Defendants shall schedule and conduct a pre-certification inspection to be .

- attended by Settling Defendants, EPA, and the State. If, after the pre-certification inspection,

Settling Defendants still believe that the Work has been fully performed, Settling Defendants shall
submit a written report by a registered professional engineer stating that the Work has been

completed in full satisfaction of the requirements of this Consent Decree. The report-shall contain -~
the statement set forth in Paragraph 47.a, sigried by a responsible corporate official of a Settling -

Defendant or Settling Defendants’ Project Coordinator. If, after review-of the written report, EPA,
after reasonable opportunity for review and comment by the State, determines that any portion of the

- Work has not been completed in accordance with this Consent Decree, EPA will notify Settling

Defendants in writing of the activities that must be undertaken by Settling Defendants pursuant to

- this Consent Decree to complete the Work, provided, however, that EPA may only require Settling

Defendants to perform such activities pursuant to this Paragraph to the extent that such activities are :
consistent with the “scope of the remedy set forth in the ROD,” as that term is defined in
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Paragraph 13a. EPA will set forth in the notice a schedule for performance of such activities
consistent with the Consent Decree and the SOW or require Settling Deferidants to submit-a schedule
to EPA for appreval, after a reasonable opportunity for review and comment by the State, pursuant to
Section XI (EPA Approval of Plans, Reports, and Other Deliverables). Settling Defendants shall '
perform all activities described in the notice in accordanceé with the specifications and schedules

. established therein, subject to their nght to invoke the d1spute resolutton procedures set forth in -

. 'Sectlon XX (Dispute Resolutlon)

b. IfEPA concludes based on the iditial or any Subsequent request for
Certrﬁcatlon of Completion of the Work by Settling Defendants and after a teasonable opportunity
_ for review and comment by the State, that the Work has been performed i in accordance with this -
Consent Decree EPA will so notify Setthng Defendants in wntlng

XV EMERGENCY RESPONSE

S 490 If any action or occurrénce durmg the performance of the Work that causes-or
threatens a release of Waste Material from the Site that constitutes an emergency situation or may
present an immediate threat to public health or welfare or the environinent, Settling Defendants shall,
subject to Paragraph 50, lmmedlately take all appropriate action to prevent, abate; or minimize such

" release or threat of release, and shall nnmedlately notify.the EPA’s Project Coordmator or, if the

. Project Coordmator is unavailable, EPA’s Aiternate Project Coordlnator and the State’s Proj ect .
_Coordlnator Ifnelther of thiese persons, is avallable Setthng Defendants shall notify the EPA
Emergency Response Unit, Region 1. Setthng Defendants sha]l take such actions in consultauon
with EPA’s, Project Coordmator or other available authorlzed EPA officer, Staté’s Project ~~ .
Coordinator, and in accordance with all apphcable provisions of the Health and Safety.Plans, the '

" Contingency Plans, and any other apphcable plans or documents developed pursuant to the SOW. . In
- the event that Settling Defendants fail to take appropriate response action as required by this Section,

- and EPA or, as appropriate, the State takes such action instead, Settling Defendants shall reimburse

EPA and the State all costs of'the response action under Sectlon XVI (Payments for Response’ Costs).

. . 50.¢ SubJect to Seetlon XXI (Covenants by Plamtlffs) nothmg in the preceding Paragraph ;
or in this Conseént Decree shall be deemed to limit any authority of the United States, or the State, (a)”

to take all appropnate action to protect human health and the environment or to prevent, abate,

respond to, or minimize an actual or threatened release of Waste Material on, at, or from the Site, or
-(b) to d1rect or order such action, or seek an order from the-Court, to protect human health and the -

environment or to prevent, abate, respond to, or mmlmlze an actual or threatened release of Waste -
»Matenal o, at, or. from the Site..
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XVI. PAYMENTS FOR RESPONSE COSTS -

.51, Paym ent by Seftling Defendants for Future Response Costs. Setthng Defendants shall
‘ pay to EPA all Future Response Costs not inconsistent with the NCP.

a. Ona penodrc basis, EPA will send Settlmg Defendants a b111 requmng

. pa,yment that includes a cost summary with direct and indirect costs incurred by EPA and its _

- cantractors and a Department of Justice (“DOJ”) case cost simmary. Settling Defendants shall make
all payments within 30 days after Settling Defendants’ receipt of each bill requiring payment, except
as otherwise provided in Paragraph 53 in‘accordance W1th Paragraphs 52.a (Instructlons for Future
Response Cost Payments) :

- b, The tota] amount to. be pa1d by Setthng Defendants for Future, R68ponse Costs

' pursuant to this Paragraph shall be deposited by EPA i in the Davis L1qu1d Waste Site Spec1al '
-Account to be retained and used to condrict or finance response actions.at or in conngction with the

" ‘Slte or to be transferred by EPA to the EPA Hazardous Substance Superfund -

- c ~ Payments bv Settling Defendants for Future Response Costs to State Setthng :
, Defendants shall pay to the State all State Future Response Costs not inconsistent W1th the NCP. The '
., State will send Settling Defendants a bill requiring payment that mcludes a State—prepared cost ™
summary on a periodic basis. Settling. Defendants shall make all payments within 30 days afcer T
Settling Nefendants’. recerpt of each bill requiring payment, except as otherw1se prov1ded n :
Paragraph 53. Settling Defendants shall make all payments to the State requ1red by this Paragraph in
accordance with the State payment instructions in- Paragraph S2. ‘ :

52. P ayment Instrucnons for Settlmg Defendant

‘a. Instructlons for Future Resnonse Costs Payments arid Stmulated Penalties. All
' ,payments requned elsewhere in this Consent Decrée, to.be made in accordance W1th ﬂns '
E Paragraph 52.a shall be made- by Fedwire EFT to: ' : S

Federal Reserve Bank of New York
ABA = 021030004
Account = 68010727
' SWIFT address = FRNYUS33
33 Liberty Street
- New York NY 10045 : Y '
~ Field Tag 4200 of the Fedw1re message: should read “D 68010727 Envnonmental Protecnon
Agency”’ : ,

‘For ACH payment:
PNC Bank
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808 17th Street, NW

Washington, DC 20074

Contact - Jesse White 301-887-6548
- ABA =051036706
. Transaction Code 22 - checking . -

 Environmental Protection Agency

© Account 310006~

CTX Format

For online payment:
.. Payment shall be made at https,:/‘/vvww..pay. gov to the. U.S. EPA account in accordance W'lﬂl

. instructions to be provided to Settling Defendants by EPA following lodging of the Consent Decree.
For the State ¢f Rhode Island:

For ACH payment:
A 'Bank of America .
175 Add1son Road

* Windsor; CT-06095 -

Contact:” Arlene Kery 866-222—1948 4
ABA# 011500010 ' h i

‘ Checlcmg Account .
" State of Rhode Island General Fund

- Account #0108000671

'_. Fon' Check Payment

' Please make check payable to: “General Treasurer, State of Rhode Island” and rna11 to: Rl
'Departrnent of Environmental Management Office of Waste Management ATTN: Gary Jablonski,

235 Promenade Street, Prowdence RI 02908.

o b. ©  'Instructions for All Payments. All payments made under Paragraph 52a
(Insttuctions for Future Response Cost Payments) shall reference the CDCS Number, Site/Spill ID
Number 0117, and DOJ Case Number 90-11-2-137/3. At the time of any payment required to be
made in accordance with Paragraphs 52.a, Settling Defendants shall send notice that payment has
been made to the United States, and to EPA, and to the State, in accordance: with Section XXVII
(N otices and Subnussmns), and to the EPA Cincinnati Finance Office by email at
acctsreceivable.cinwd@epa.gov, or by mail at 26 Martin Luther King Drive, Cincinnati, Oh10 45268.
- Such notice shall also reference the CDCS Number, Site/Spill ID Number, and DOJ Case Number.

53.  Settling Defendants may contest any Future Response Cests billed under

~Paragraph 51 (Payments by Settling Defendants for Future Response Costs) if they determine that
' ‘ 30
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EPA or the State has made a mathematical error or included a cost itemthat is not within the

- definition of Future Response Costs, or if they believe EPA: or the State incurred excess costs as a

~ direct result of an EPA action. that was inconsistent with a specific provision or provisions of the
NCP or this Consent Decree. Such objection shall be made in writing within 30 days after receipt of

the bill and must be sent to the United States (if the United States’ accounting is being disputed) or

- the State (if the State’s accounting'is being disputed) pursuant to Section XXVII (Notices and - -

' Submissions). Any such objection shall specifically identify the contested Future Response Costs
" and the basis for objection. In the event of an objection; Settling Defendants shall pay all
‘uncontested Future Response Costs to the United States or the State within 30 days after Settling:
. Defendants’ receipt of the bill requiring payment. Simultaneously, Settling Defendants shall
- establish, in a duly chartered bank or trust company, an interest-bearing escrow account that is
insured biy the Federal Deposit Insurance Corporation (“FDIC”), and remit to that escrow account
funds equivalent to the amount of the contested Future Response Costs. " Settling Defendants shall
send to the United States,-as provided in Section XXVII (Noticés and Submissions), and the State a
" gopy of the transmittal letter and check paying the uncontested Future Response Costs, and a copyof .
the correspondence that establishes and funds the escrow- account, inchiding, but not limited to,
. information containing the identity of the bank and bank account under which the escrow account is
established as well as a bank statement showing the initial balance of the escrow account.” o
. Simultaneously with establishment of the escrow account; Settling Defendants shall initiate the
- Dispute Resolution procedures in Section XX (Dlspute Resolutlon) If the United States or the State
.. “prevails in the dispute, Settling Defendants shall pay the sums due (with accrued interest) to the
United States or the State, if State costs are d1sputed within five days after the resolution of the
“dispute. ‘If Settling Defendants prevail concerning any.aspect of the contested costs, Settling
. Defendants shall pay that portion of the costs (plus associated accrued interest) for which they did
. ot prevail to the United States or the State, if State costs are disputed within five days after the
resolution of the dispute. Settling Defendants shall be disbursed any balance of the escrow account.
"All payments to the United States and the State under this Paragraph shall be made in accordance
with Paragraphs 52.a (Instructions for Future Response Cost Payments). The dispute resolution
. procedu:es set forth in this Paragraph in conjunction with the procedures set forth'in Section XX
. (Dispute Resolution) shall be the exclusive mechanisms for resolving disputes regarding Settling; -
' Defendants obligation to reimburse the United States and the State for their Future Response Costs.

54.  Interest.. In the event that any. payment for Fuiure Response Costs required under this-
Sectlon is not made by the date required, Settling Defendants shall pay Interest on the unpaid
balance. The Interest to be paid on Future Response Costs shall begin to accrue on the date of the
- bill. The Interest shall accrue through the date of Setthng Defendants’ payment. Payments of
Interest made under this Paragraph shall be in addition to such other remedies or sanctiens available
to Plaintiffs by virtue of Settling Defendants failure to make timely payments under this Section
including, but not limited to, payment of stipulated penaities pursuant to Paragraph 76. .

XVIL DISBURSEMENT OF SPECIAL ACCOUNT FUNDS

31




Case 1:11-cv-00558-M-DLM Document 2-1 Filed 12/28/11 Page 34 of 34 PagelD #: 46

Davis Liquid Waste Superfund Site 4
. Remedial Design and Remedial Action Consent Decree

4 55.°  Creation of Davis Liquid Waste Site Disbursement Special Account and Agreement
" to Disburse Funds to Settling Defendants. Within 30 days after the Effective Date, EPA shall
establish the Davis Liquid Waste Site Disbursement Special Account (“Disbursement Special
Account”) and shall transfer $ 9,500,000.00 from the Davis Liquid Waste Site Special Account
(“Special Account™) to the Disbursement Special Account. Subject to the terms and conditions set
. forth in this Section, EPA agrees to make the funds in the Disbursement Special Account, mcludmg
. Interest Earned on the funds in the Disbursement Special Account, available for disbursement.to
. Settling Defendants as partial reimbursement for performance of the Work under this Consent
Decree. EPA shall disburse funds from the Disbursement-Special Account to Settling Defendants in -
accordance with the procedures and milestones for phased disbursement set forth in this Section.

56. Timing, Amount, 'and Method of Dls.bursrng‘ Funds From the Dar/ls ngu1d ‘Waste Site '

Disbursement Special Account. W1th1n 30 days after EPA’s receipt of 2 Cost Summary and '
Certification, as defined by Paragraph 57.b, orif EPA has requested additional information under

- Paragraph 57.b or a revised.Cost Summary and Certification under Paragraph:57.c, within 20 days
after receipt of the additional information or rev1sed Cost Summary and Certification, and subject to
the conditions set forth in this Section, EPA shall disburse the finds from the Disbursement Specral :
Account at the completion of the following mllestones : . :

° EPA approval of the Remedlal Des1gn Work P]an

a .

Complehon of the Pre—Dem gn Inveshgahon

' EPA approval of the Remedlal Act1011 Work Plan

-9

Each round of inj echons

(-]

Annually'thereaﬁer

At the above milestones, and after receipt of a Cost Surmnary and Certification and any additional
. information requested pursuant to Paragraph 57, EPA shall d15burse funds in the amounts set forth
below:

~ o For the first $13,000,000 in covered response costs incurred and paid by the Settling
Defendants, EPA shall disburse:an amount equal to 50% of the covered Tesponse costs
incurred by the Settling Defendants, up to a maximum of $6,500,000; following completion
of each of the above-nioted milestones and rece1pt of the Cost Summary and Certification for -
each milestone submission. : '

o . After Settling Defendants have incurred and paid $16,000,000, of which $6,500,000 will
have been reimbursed from the Disbursement Special Account, EPA shall disburse an
amount equal to 100% of the covered response costs incurred and paid by the Settling
Defendants between $16,000,000 and $19,000,000. .
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e EPA will disburse any remaining funds in the Disbursement Special Account to the Settling
Defendants in an amount equal to 50% of the covered response costs incurred and paid by the
- Settling Defendants beyond $19,000,000, until all remammg funds in the Disbursement
Special Account are exhausted.

. EPA shall disburse the funds from the Disbursement Special Account to Settling. Defendants
‘in the method determined by EPA and the Settling Defendants at the time of disbursement. -

A 57 Requests for Disbursement of Soccml Account Funds.

a'. ~ Within 30 days after issuance of EPA’s written confirmation that a mllcstonc
of the Work as defined in P aragraph 56 (Timing, Amount, and Method of Dlsbursmg Funds), has
been satisfactorily completed, Settling Defendants shall submit to EPA a Cost Summary and
- Cettification, as defined in Paragraph 57.b, covering the Work performed pursuant to this Congent
.. Decree up to the date of completion of that milestone. Settling Defendants shall not include in any .
~ submission costs included in a previous Cost Sutnmary and Certification following complc’uou ofan ;

earlier milestone of the Work if those costs have been prcwous]y sought or relmburscd pursuant to

§ Paragraph 56.

: b. Eaclhi Cost Summary and Ccrtlﬁcatlon shall 1nclude a complete and .
: ,accurate written cost summary and certification of the necessary costs incurred and pald by
. Settling Defendants for the Work covered by the ‘particular submission, excluding costs not
' '."ehgxble for disbursement under Paragraph 58 (Costs Excluded from D1sbursement) Bach
~Cost Summary and Cert1ﬁcat10n shall contain the followmg statement signed by the Chlcf
e "‘Fmancwl Officer of a Settling Dcfenda.nt an Iudcpendent Certified Public Accountant, or a .
person acccptable to EPA. S :

To the best of my knowlcdgc after thorough investi gat10n and review of
Settling Defendants’ documentation of costs incurred and paid for Work _
performed pursuant to this Consent Decree [insert, as appropriate: “up to the =
date of completion of milestone 1,” “between the date of completion of
milestone 1 and the date of completion of milestone 2,” “between the date of
completion of milestone 2 and the date of completion of the milestone 3,7] I
certify that the information contained in or accompanying this submission is
true, accurate, and complete. .] am aware that there are significant penaltlcs for
knowingly submitting falsc information, including the possibility of fine and
imprisonment. :

The Chief Financial Officer of a Setthng Defendant, the Independent Certified Public Accountant or
“other'person acceptable to EPA shall also provide EPA a list of the documents that he or she
" reviewed in support of the Cost Summary and Certification. Upon request by EPA, Settling
Defendants shall submit to EPA any additional information that EPA deems necessary for its review -
and approval of a Cost Summary and Certification.
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c. If EPA finds that a Cost Summary-and Certification includes a mathematical
error, costs excluded under Paragraph 58 (Costs Excluded from Disbursement), costs that are
madequately documented, or costs submitted in a prior Cost Summary and Certification, it will notify

Settling Defendants and provide them an opportunityto cure the deficiency by submitting a revised:
Cost Summary and Certification. If Settling Defendants fail to cure the deficiency within 21 days
after being notified of, and given the opportunity to cure, the deficiency, EPA will recalculate
Settling Defendants’ costs eligible for disbursement for that submission and disburse the corrected
amount to Settling Defendants in accordance with the procedures in Paragraph 56 (Tlmmg, Amount,
and Method of Disbursing Funds). -Settling Defendants may dispute EPA’s recalculation under this
Paragraph pursuant to Section XX (Dispute Resolution). In no event shall Settling Defendants be
disbursed funds from the Davis Liquid Waste Site Disbursement Special Account in excess of .
amounts properly documented in a Cost Sumfnary and Certification 'accepted or modified by'EPA

58.  Costs Excluded from Disbursement.- The following costs are excluded from and shall )

. notbe sought by Settling Defendants for, disbursément from the Disbursement Special Account:

. (a) Tesponse costs paid pursuant to Section XVI (Paymenis for Response Costs); (b) any other
payments made by Settling Defendants to the United States pursuant to this Consent Decree,’

. including, but not limited to, any interest or stipulated penalties paid pursuant to Section XXI

(Stipulated Penalties); (c) attorneys’ fees and costs, except for reasonable attorneys’ and costs

. necessarily related to obtaining access or institutional controls as required by Section IX (Access and
* Institutional Controls); (d) costs of any response activities Settling Defendants perform that are not

.- required under, or approved by EPA pursuant to, this Consent Decree; (€) costs related to Seitling

Defendants’ litigation, settlement, development of potential contribution claims, or identification of

-defendants; (t) internal costs of Settling Defendants, mcludmg but not limited to, salaries, travel, or
in-kind services, except for those ¢osts that represent the work of employees of Settling Defendants
directly performing the Work; (g) any costs incurred by Settling Defendants before this Consent
Decree is signed by the Settling Defendants, except for approved Work completed pursuant to this
Consent Decree; or (h) any costs incurred by Settlmg Defendants pursuant to Section XX (Dispute

Resolution).

, 59.  Termination of Disbursements from the Special Account. EPA’s obligation to
‘disburse funds from the Disbursement Special Account under this Consent Decree shall terminate
upon EPA’s determination that Settling Defendants: (a) have knowingly submitted a materially false
or misleading Cost Summary and Certification; (b) have submitted a materially inaccurate or
incomplete Cost Summary and Certification, and have failed to correct the materially inaccurate or
+ incomplete Cost Summary and Certification within 5 days after being notified of, and given the
‘opportunity to cure, the deficiency; or (c) failed to submit a Cost Summary and Certification as -
required by Paragraph 57 (Requests for Disbursement of Special Account Funds) within 7 days (or
such longer period as EPA agrees) after bemg notlﬁed that EPA intends to termiinate its obligation to
make disbursements pursuant to this Section because of Settling Defendants” failure to submit the
Cost Summary and Certification as required by Paragraph 57. EPA’s obligation to disburse funds
from the Disbursement Special Account shall also terminate upon EPA’s assumption of performance
of any portion of the Work pursuant to Paragraph 89 (Work Takeover), when such assumption of
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" performance of the Work is not challenged by Settling Defendants or, if challenged, is upheld under
Section XX (Dispute Resolution). Settling Defendants may dispute EPA’s termination of spec1a1
account disbursements under Section XX.

60 Recagture of Special Account Disbursements. Upon termination of disbursements

‘from the Disbursement Special Account under Paragraph 59 (Termination of Disbursements from the
Special Account), if EPA has previously disbursed funds from the Disbursement Special Account for
activities specifically related to the reason for termination, e.g., discovery of a materially false or
.rmslead.mg submission after disbursement of funds based on that submission, EPA shall submit a bill
to Settling Defendants for those amounts already disbursed from the Disbursement Special Account -
spemﬁcally related to the reason for termination, plus Interest on that amount covering the period
from the date of disbursement of the funds by EPA to the date of repayment of the funds-by Settling

| . Defendants. Within 10 days after receipt of EPA’s bill, Seitling Defendants shall reimburse the

Hazardous Substance Superfund for the total amount billed: Paymient shall be made in accordance
.with Paragraphs 52.a (Instructions for Future Response Cost Payments). Upon receipt of payment,
EPA niay deposit all or any portion thereof in the Special Account, the Disbursement Special
Account, or the Hazardous Substance Superfund. The determination of where'to deposit or how to
use the funds shall not be subject to challenge by Settling Defendants pursuant to the dispute.

- resolution provisions of this Consent Decree or in any other forum. Settling Defendants may dispute.
EPA’s determination as to recapture of funds pursuant to Sectlon XX (Dlspute Resolutlon)

61.  Balance of Special Account Funds. - After EPA completes all dlsbursement to Settlmg
: Defendants in accordance with this Section, if any funds remain in the Disbursement Specml

: Account EPA may transfer such funds to the Special Account or to the Hazardous Substance
Superfund. Any transfer of funds to the Special Account or the Hazardous Substance Superﬁmd
shall not be subject to challenge by Settling Defendants pursuant to the dlspute resolutlon provisions

of this Consent Decree or in any other forum.

XVII. INDEMNIFICATION AND.]NSURANCE

62.  Settling Defendants’ Indemnification of the United States and the State. |

a. The United States and the State do not assume any liability by entering into.
this Consent Decree or by virtue of any designation of Settling Defendants as EPA’s or the State’s
authorized representatives under Section 104(e) of CERCLA, 42 U.S.C. § 9604(e). Settling
~ Defendants shall indemnify, save and hold harmless the United States, the State, and their officials,

agents, employees, contractors, subcontractors, or representatives for or from any and all claims or-
causes of action arising from, or on account of, negligent or wrongful acts or omissions of Settling
Defendants, their officers, directors, employees, agents, contractors, subcontractors, and any persons
acting on their behalf of under their control, in carrying out activities pursuant to this Consent

Decree, including, but not limited to, any claims arising from any designation of Settling Defendants |

as EPA’s or the State’s authorized representatives under Section 104(e) of CERCLA. Further,
Settling Defendants agree to pay the United States and the State all costs they incur including, but not

limited to, attorneys’ fees and other expenses of litigation and settlement arising from, or on account
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- of, claims made against the United States or the State based on negligent or wrongful acts or
- omissions of Settling Defendants, their officers, directors, employees, agents, contractors,

" subcontractors, and any persons acting on their behalf or under their control, in carrying out activities .
pursuant to this Consent Decree. Neither the United States nor the State shall be held out as a party
to any contract entered into by or on behalf of Settling Defendants in carrying out activities pursuant
to this Consent Decree. Neither Settling Defendants nor any such contractor shall be considered an

‘agent of the United States or the State.

- b. The Umted States and the State shall give Settling Defendants notice of any
claim for which the United States or the State plans to seek indemnification pursuant.to this
- Paragraph 62, and shall consult with Settling Defendants prior to setthng such claim.

63. Settling Defendants covenant not to sue and agree not to assert any claims or causes

. of action against the United-States and the State for damages or reimbursement or for set-off of any

. payments made or to be made to the United States or the State, arising from or on account of any
contract, agreement, or arrangement between any one or more of Settling Defendants and any person
for performance of Work on or relating to the Site, including, but not limited to, claims on account of

" construction delays. In addition, Settling Defendants shall indemnify and hold harmless. the United

States and the State with respect to any and all claims for damages or reimbursement arising from or’
on account of any contract, agreement, or arrangement between any one or more of Settling - :
Defendants and any person for performance of Work on or relating to the Site, mcludmg, but not

_ limited to, claims on account of constructlon delays

. 64. No later than 15 days before commencmg any on-s1te Work, Settling Defendants shall

- secure, and shall maintain until the first anniversary of EPA’s Certification of Completion of the

" Remedial Action pursuant to Paragraph 47.b of Section XIV (Certification. of Completion),

commercial general liability insurance with limits of $10 million. dollars, for any one occurrence, and

automobile liability insurance with limits of $5 million dollars, combined single limit, naming the

. United States and the State as additional insureds with respect to.all liability arising out of the

activities performed by or on behalf of Settling Defendants pursuant to this Consent Decree. In

. addition, for the duration of this Consent Decree, Settling Defendants shall satisfy, or shall ensure
that their contractors or subcontractors satisfy, all applicable laws and regulations regarding the

provision of worker’s compensation insurance for all persons performing the Work on behalf of

-+ Settling Defendants in furtherance of this Consent Decree. Prior to commencement of the Work

. under this Consent Decree, Settling Defendants shall provide to EPA and the State certificates of

such insurance and a copy of each insurance policy. Settling Defendants shall resubmit such

certificates and copies of policies each year on the anniversary of thé Effective Date. If Settling

Defendants demonstrate by evidence satisfactory to EPA and the State that any contra_ctor or

subcontractor maintains insurance equivalent to that described. above, or insurarice covering the same

risks but in a lesser amount, then, with respect to that contractor or subcontractor, Settling

Defendants need provide only that portion of the insurance descnbed above that is not maintained by

the contractor or subcontractor.

36




Case 1:11-cv-00558-M-DLM DocUment 2-2 | Filed 12/28/11 Page 5 of 34 PagelD #: 51 -

. Davis Liquid Waste Superfund Site
- Remedial Design and Remedial Action Consent Decree

. XIX. FORCE MAJEURE

65.  “Force majeure,” for purposes of this Consent Decree, is definied as any event arising
from causes beyond the control of Settling Defendants, of any entity controlled by Settling:
Defendants, or of Settling Defendants’ contractors that delays or prevents the performance of any
obligation under this Consent Decree despite Settling Defendants’ best efforts to fulfill the
obllgahon The requirement that Settling Defendants exercise “best efforts to fulfill the obligation™

‘includes using best efforts to anticipate any potent1a1 force majeure and best efforts to address the -

. -effects of any potential force majeure (a) as it is occurring and (b) followmg the potential force -
majeure such that the delay and any adverse effects of the delay.are minimized to the greatest extent

- possible.. “Force majeure” does not include ﬁnanc1al inability to complete the Work or a failure to-

ach.leve the Performance Standards

.06, Ifany event occurs or has occurred that may delay the performance of any obligation

" under this Consent Decree for which Settling | Defendants intend or may intend to assert a claim of

force majeure, Settling Defendants shall notify orally EPA’s Project Coordinator or, in his or her

_ absence, EPA’s Alternate Project Coordinator or, in the event both of EPA’s designated

- . representatives are unavailable, the Director of the Office of Site Remedlatlon and Restoration, EPA .
. Region 1, and the Stateé’s Project Coordinator within 5 days of when Settlmg Deferidants first knew"

that the event might cause a delay. Within 5- days thereafter, Settling Defendants ghall providein

* writing t6 EPA and the State an'explanation and description of the reasons for the delay; the

" anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the delay; a a
. schedule for implementation of any measures to be taken to prevent or mitigate the delay or.thé effect -
. ofthe delay", Settling Defendants’ rationale for attfibuting such delay to a force majeure; and a.
_statement as to wheéther, in the opinion of Settlmg Defendants, such’everit may cause or contribute to
an endangerment to public health. or welfare, or the environment. Settlmg Defendants shatl mclude
with any notice all available documentatron supporting their cla1m that the delay was attrrbutable toa
. forcé majeure. Setthng Defendants shall be deemed to know of" any circumstance of Whlch Setthng )
" .Defendants, any entity.controlled by Settling Defendants, or Settling Defendants™ eontractors knew )
or should have known. Failure to comply with the above requirements regardmg an event shall ~
‘ preclude Settling Defendants from asserting any claim of force majeure regarding that event,
provided, however, that if EPA, despite the late notice, is able to assess 10 its satisfaction whether the
event is a force majeure under Paragraph 65 and whether Settling Defendants have exercised their
best efforts under Paragraph 65, EPA may, in its unreviewable discretion, excuse in writing Settling
Defendants’ failure to submit tunely notices under this Paragraph. :

67, If EPA after a reasonable opportumty for review and comment by the State, agrees
that the delay or anticipated delay is attributable to.a force mdjeure, the time for performance of the
obligations under this Consent Decree that are affected by the force majeure will be extended by
EPA, after a reasonable opportunity for review and comment by the State, for such time as is -

" necessary to complete those obligations. An extension of the time for performance of the obligations.
affected by the force ' majeure shall not, of itself, extend the time for performance of any other
obligation. If EPA, after a reasonable opportunity for review and comment by the State, does not
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agree that the delay or anticipated delay has been or will be caused by a force majeure, EPA will
notify Settling Defendants in writing of its decision. If EPA, after a reasonable opportumity for
review and comment by the State, agrees that the delay is attributable to a force majeure, EPA will
" notify Settling Defendants in writing of the length of the extension, 1f any, for performance of the
obhgatlons affected by the force ma_] eure. .

.7 68. If Settling Defendants elect to involke the d1spute resolut10n procedures set forth in
, Sectton XX (D1spute Resolution), they shall do so no later than 15 days after receipt of EPA’s notice.’
. In any such proceeding, Settling Defendants shall have the burden of demonstrating by a v

. preponderance of the evidence that the delay or anticipated delay has been or will be caused by a-
force majeure, that the duration of the delay or the extension sotight was or will be warranted under
the circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and
that Settling Defendants comphed with the requirements of Paragraphs 65°and 66. If Settling
" Defendants carry this burden, the delay at issue shall be deemed not to be a violation by Settling
. . Defendants of the affected obl1gat10n of this Consent Decree 1dent1ﬁed to EPA and the Court

)Q( DISPUTE RESOLUTION

: 69:.  Unless other\mse expressly prov1ded forin tlus Consent Decree the dispute resolutton )
'procedures of this Section shall be the exclusive mechanism to.resolve disputes regarding this
Corisent Decree. However the procedures set forth in this Section shall not apply to.actions by 1 the
United States to enforcé obhgattons of Settlmg Defendants that liave not been dtsputed in accordance '

w1th this Sectton

: S 70, Any dispute regardmg this Consent Decree shall in the ﬁrst instance be the subJect of
informal hegotiations between the parties to the d1spute The period. for informal negotiations shall
~ not ertceed 30 days from the time the dispute arises, unless it is mod1ﬁed by written agreement of the -
: part1es to.the d1spute The dlspute shall be considered to have arisen when one party sends the other N
_ parties a wntten Notice of Dlspute In addition, by written agreement ‘the Parties may also engagein
" mediation subject to tlrne llmltS set forth in the wntten agreement des1gned to avoid delaying the

' ‘Work.

71. Statements of Position -

o - a In the event that the parties canriot resolve a drspute by informal negot1at10ns
or mediation under the preceding Paragraph, then the position advanced by EPA shall be considered
binding unless, within 10 days after the conclusion of the informal negotiation period and any agreed
mediation process, Settlmg Defendants invoke the formal dispute resolution procedures of this

' Sect10n by serving on the United States and the State a written Statement of: Position on the matter in
dispute, including, but not limited to, any factual data, analysis, or opinion supporting that position

-and any supporting documentation relied upon by Settling Deferidants. The Statement of Position .

‘shall specify Settling Defendants’ position as to whether formal dlspute resolutlon should proceed

under Paragraph 72 (Record Review) or Paragraph 73.
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b. Within, 14 days after receipt of Settling Defendants’ Statement of Position,
EPA w111 serve on Settling Defendants its Statemerit of Position, mcludmg, but not limited to, any-.
factual data, analys1s or opinion supporting that position and all supporting documentation relied .
upon by EPA. EPA’s Statement of Position shall include a statement as to whethet formal d1spnte )
resolution should proceed under Paragraph 72 (Record Review) or Paragraph 73. Within 14 days
: after recerpt of EPA’s Statement of Position, Setthng Defendants may submit a Reply

. C. Ifthere is d1sagreement between EPA and Settling Defendants as to Whelher
dlspute resolution shiould proceed under Paragraph 72 (Record Review) or Paragraph 73, the partles
-to the drspute shall follow the procedures set forth in the paragraph determined by EPA to be
applicable. However, if Setiling Defendants ult1mate1y appeal to the Court to resolve the dispute, the
Court shall determine which paragraph is apphcablc in accordance with the standards of apphoablhty S

set forth in Paragraph 72 and 73.

12, Record Review. F on:nal d1spute resolutlon for dlsputes pertaining to the selectrqn or.
adequacy of any response action and all other d1sputes that are accorded review on the administrative
record under. apphcable pnncrples of- admnustratlve law shall be conducted pursugnt to the
A procedures set forth in this Paragraph For purposes of this Paragraph, the adequacy of any’ response .
. action includes, without limitation, the adequacy or appropriateness of plans, procedures to.

. implement plans, or. any other items requiring approval by EPA, after a reasonable opportunity for -

- -teview and comment by the State, under this Consent Decree, and. the adequacy of the performance

- of response actlons taken pursuant to this Consent Dectee. Nothmg in this Consent Decree shall be -
.construed to allow any drspute by Settlrng Dcfendants regardmg the va11d1ty of theROD -

Amendment s provrsmns

= : ‘a. An admmrstratrvc recmd of the dlspute shall be maintained by EPA &and shaIl
contam all statements of pos1t10n including supporting documentation, submitted pursuant to this "
S¢etion. Where appropriate, EPA may allow submission of supplemental statements of posmon by

the parties to the dlspute

: b. The D1rector of the Ofﬁce of S1te Remediation and Restoratlon EPA Regron c
L W111 issue a final administrative decision resolving the dispute based on the administrative record -

described in Paragraph 72.a. This decision shall be binding upon Settling Defendants, subject only.
" to the right to seelc Jud1cra1 review pursuant to Paragraphs 72 cand 72. d o

4 C. Any admnnstratwe declsron made by EPA pursuant to Paragraph 72.b shall be
revrewable by this Court, provided that a motion for judicial review of the decision is filed by
- Settling Defendants with the Court and served on all Parties within ten days after receipt of EPA’s
decision. The motion shall include a description of the matter in dispute, the efforts made by the
- parties to resolve it, the relief requested, and the schedule, if any, within which the dispute must be

* resolved to ensure orderly implementation of this Consent Decrée. The United States may file a

response to Settlmg Defendants’ motion,
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: d. In proceedings on any dispute governed by this Paragraph Settling Defendants

) shall have the burden of demonstrating that the decision of the Office of Site Remediationand = = -
- Restoration Director is arbitrary and capricious or otherwise not in accordance with law. Judicial

rev1ew of EPA’s decision shall be on the administrative record complled pursuant to Paragraph 72.a

- . 73.  Fommal dispute resolutlon for dlsputes that neither pertam to the selection or. adequacy ~
of any response action nor are otherwise accorded review on the administrative record under
. apphcable pnnmples of admlmstratlve law shall be governed by this Paragraph

.a. - Following rece1pt of Settling Defendants’ Statement of Position subm1tted

" pursuant to Paragraph 71, the Director of the Office of Site Remediation and Restoration, EPA. -

Region-1, will issue a final decision resolving the dispute. The Director’s decision shall be binding:

~.on Settling Defendants unless, within ten days after receipt of the decision, Settling Defendants file : «
" with the-Court and serve on the parties a 'motlon for judicial review of the decision setting forth the

‘matter-in dispute, the efforts made by the parties to resolve it, the relief requested, and the schedule ‘

if any, w1th1n which the dispute must be resolved fo ensure orderly rmplementatmn of the Consent

- Decree. The Umted States may file a response to Setthng Defendants motlon

b. Notmthstandmg Paragraph: M (CERCLA Sectlon 1 13(]) Record Review- of
. ROD ‘Amendment and Work)-of Section I (Background), judicial review of any dlspute governed by
" this Paragraph shall be governed by apphcable pnn01ples of law -

. 74, The 1nvocat10n of formal d1spute resolut1on procedures under this- Sectron shal] not
. extend, postpone, or affect in any way any obligation of Settling Defendants under this Consent .
Decree, not directly ini dispute, unless EPA or the Court agrees otherwise. Stipulated penalties with. )
“ respect to the disputed matter shall continue to accrue but payment shall be stayed pending resolution
- of the dispute.as provided in Paragraph 82. Notwithstanding the stay of payment, stipulated penalties-
" shall accrue from the first day of noncompliance with any applicable provision of this Consent -
Decree. In tlie event that Settling Defendants do not prevail on the disputed issue, stipulated -
penalties shall be assessed and paid as provided in Section XXI (Stipulated Penalties).

)Q{I STIPULATED PENALTIES

75. Settlmg Defendants shall be liable for st1pulated pena1t1es in the -amounts set forth in
Paragraphs 76 and 77 to the United States and the State to be divided equally for failure to comply
with the requirements of this Consent Decree specified below, unless excused under Section XIX :
' (F orce Majeure). “Compliance” by Settling Defendants shall include completion of all payments and
activities required under this Consent Decree, or any plan, report, or other deliverable approved o
" under this Consent Decree, in accordance withi all applicable requirements of law, this Consent: -
Decree, the SOW, and any plans, reports, or other deliverables approved under.this Consent Deciee .
‘and within the specified time schedules established by and approved under thrs Consent Decree. -

76. Stipulated Penalty Amounts Work (Including Payments and Excludmg Plans,

Reports and Other Deliverables).
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. a ‘The following stipulated penalties shall accrize per violation per day forany -
- noncomphance of this Consent Decree other than those identified in Paragraph 17 .

. Period of Noncomphance

$2,500 ist through 14th day

$5000  ° 15ththrough 30th day
""$7'500 o ‘ 315tdayai1dbeyond

. © 7. 'Stmulated Penalty Amounts - Plans, Renorts and other Dehverables The followmg '
- stipulated penalties shall accrue per violation per day for failure to suhnnt tunely or adequate reports
or other plans or deliverables pursuant to the Consent Decree . ,

Penaltv Per Vrolatlon Per Dav : Penod of Noncomp'liance

$2,000 . lst through 14th day
$4,000 ‘ 15th through 30th day
- -$7 000 - 31st day and beyond -

78..- Jdn the event that EPA assumes- perforrnance ofa portlon or a11 of the Work pursuant to
' Paragraph 89 (W ork Takeover), Settling Defendants shall be liable for a stipulated penalty in the -
~ amount of $750,000. Stipulated penalties under this Paragraph are in addition to the remedies
: avarlable under Paragraphs 45 (Fundmg for Work Takeover) and 89 (Work Takeover)

79‘.' All penaltles sha]l begin to accrue on the day aﬂer the complete performance isdueor .

- the day a violation occurs, and shall continue to accrue through the final day of the correction of the

noncompliance or completion of the activity. However, stipulated penalties shall not accrue: (a}.
- with respect to a deficient submission under Section XI (EPA Approval of Plans, Reports, and Other
~Deliverables), during the period, if any, beginning on the 31st day after EPA’s receipt of such .
* submission until the date that EPA notifies Settling Defendants of any deficiency; (b) with respect to
- -adecision by the Director of the Office of Site Remediation and Restorationi, EPA Region 1, under -
- Paragraph 72.b or 73.a of Section XX (Dispute Resolution), during the period; if any, begmmng on
the 21st day after the date that Setthng Defendants’ reply to EPA’s Statement of Position is received
until the date that the Director issues a final decision regarding such dispute; or (c) with' respéct to
judicial review by this Court of any dispute under Section XX (Dispute Resolution), ‘during the
. peried, if any, beginning on the 31st day after the Court’s récéipt of the final subrrussmn regarding
. the dispute until the date that the Court issues a final decision regarding such dispute. Nothing in
this Consent Decree shall prevent the simultaneous accrnal of separate penalties for separate

. violations of this Consent Decree.
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80.  Following EPA’s determination that Settling Defendants have failed to comply with a

. requirement of this Consent Decree, EPA may give Settling Defendants written notification of the -
same and describe the noncompliance. EPA and the State may send Settling Defendants a written
demand for the payment of the penalties. However, penalties shall accrue as provided in the
preceding Paragraph regardless of whether EPA has notified Settling Defendants of a violation.

81.  All penalties accruing under this Section shall be due and payable to the United States -
and the State within 30 days after Settling Defendants’ receipt from EPA of a demand for payment.of
the penalties, unless Settling Defendants invoke the Dispute Resolution procedures under Section
* XX (Dispute Resolution) within the 30-day period. All payments to the United States and the State
under this Section.shall indicate that the payment is for stipulated penalties; and shall be made in

'accdrdance {ifith Paragraphs 52.a (Instructions for Future Response Cost .Payments)

: 82: * Penalties shall continue to accrue as prov1ded in Paragraph 79 durmg any dlspute
resolution perlod but need not be pa1d until the followmg :

: a. If the dlspute is resolved by agreement of'the Parties or by a decision of EPA
) that is not appealed to this Court, accrued penalties determined to be owed shall be paid to EPA and
. the State within 15 days after the agreement-or the receipt of EPA’s decision or.order; :

. b. If the dispute is appealed to this Court and the United States prevails in whole
orin part, Settling Defendants shall pay all accrued penalties determined by the Court to be owed to
-EPA and the State within 60 days after rece1pt of the Court’s dects10n or order except as prov1ded in -

- Paragraph 82.c;

C. If the District Court’s dec151on is appealed by any Party, Setthng Defendants
shall pay all accrued penalties determined by the District Court to be owed to the United States and
- the State into. an interest-bearing escrow account, established at a duly chartered bank or trust” .
" . company that.is insured by the FDIC, within 60 days after receipt of the Court’s decision or order."
Penalties shall be paid into this account'as they continue to accrue, at least every 60 days. Within 15
days after receipt of the final appellate court decision, the escrow agent shall pay the balance of the « -
account to EPA and the.State or to Settling Defendants to the extent that they prevall S

83.  If Settling Defendants fail to pay stipulated penalties when due, Settling Defendants
shall pay Interest on the unpaid stipulated penalties as follows: (a) if Settling Defendants - have timely
invoked dispute resolution such that the obligation to pay'sﬁpulatedpenalties has been stayed
pending the outcome of dispute resolution, Interest shall accruefrom the date stipulated penalties are .
due pursuant-to Paragraph 82 until the date of payment; and (b) if Settling Defendants fail to timely
invoke dispute resolution, Interest shall accrue from the date of demand under Paragraph 81 until the -
. date of payment. If Settling Defendants fail to pay stipulated penalties and Interest when due, the
United States or the State may institute proceedings to colléct the penalties and Interest.
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. 84. - The payment of penalties and Interest, if any, shall not alter in any way Settling
Defendants’ obhgatron to complete the performance of the Work required under this Consent

Decree.

85.  Nothing in this Consent Decree shall be construed as prohibiting, altering, or in any
way limiting the ability of the United States or the State to seek any other remedies or sanctions
- gvailable by virtue of Settling Defendants’ violation of this Consent Decree or of the statutes and
~ regulations upon which it is based, including, but not limited to, penalties pursuant to Section 122(7)
'of CERCLA, 42 U.S.C. § 9622(]), provided, however, that the United States shall not seek civil
penaltles pursuant to Section 122(7) of CERCLA for any violation for which a stipulated penalty is -
‘provided in this Consent Decree, except in the case of a willful violation of th15 Consent Decree.

8eo. Notw1thstand1ng any other provision of this Section, the United States may, in its
unreviewable d1scret10n waive any portlon of stipulated penaltles that have accrued pursuant to this

Consent Decree '

XX[[ COVENANT S BY PLAJNT IFFS

87. Covenants for Settling Defendants by United State In cons1derat10n of the actions
that will be perfonned and the payments that will be made by Settling Defendants under this Consent

Decree, and except as specifically provided in Paragraph 88 (General Reservations of Rights) of this

‘ Sectlon the United States covenants not to sue or t6 take administrative action agamst Settling

" . Defendants pursuant to Sections 106 and 107(a) of CERCLA for the Worlk, Past Response Costs, and .
‘ Future Response | Costs. These covenants shall take effect upon the receipt by EPA of the payments’

required andany Interest or stipulated penalties due thereon under Paragraph 54 (Interest) or Section

XXI (Stipulated Penalties). These.covenants are condltroned upon the satisfactory performance by

~ Settling Defendants of their obligations under this Consent Decree. These covenants extend only to

Settling Defendants and do not extend to any other person. : -

88. General Reservattons of Rights. The United States-and the State reserve, and this .
Consent Decree is Wlthout prejudrce to, all rights against Settling Defendants with respect to all .
matters not expressly included within Plaintiffs’ covenants. Notwithstanding any other provision of
this Conisent Decree, the United States and the State reserve all rights against Settling Defendants

with respect to:

a. claims based on a failure by Settling Defendants to meet a requirement of this
Consent Decree; ) ’ '
b. liability arising from the past, present, or future dlsposal release, or threat of

release of Waste Materral outside of the Site;

‘ c. liability based on the ownership or operauon of the Site by Settling
Defendants when such ownership or operation commences after signature of thJs Consent Decree by
Settling Defendants; :
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d. liability based on Settling Defendants’ transportation, treatment, storage, or h
disposal, or the arrangement for the transportation, treatment, storage, or disposal of Waste Material
-at or in connection with the Site, other than as provided in the ROD, the Work, or otherwise ordered -

by EPA, after s1gnature of this Consent Decree by Settling Defendants;

e. hablhty for damages for injury to, destructlon of or-loss of natural resources,
and for the costs of any natural resource damage assessments; : :

£ cnmmal liability;

, g o hablhty for violations of federal or state law that occur dunng or after ’
implementation of the Work; a11d

h. hab111ty, prior to Certification of Completlon of the Remedlal Action, for -
addltronal response actions that EPA, afier a reasonable opportunity for review and comment by the
* State, determines are necessary to achieve and maintain Performance Standards or to carry out and
maintain the effectiveness of the remedy set forth in the ROD Amendment, but that cannot be
requlred pursuant to Paragraph 13 (Mod1ﬁcatron of SOW or Related Work Plans);

i hablhty for add1t10nal operable umts at the S1te or-the final. response actron

' e hablhty for costs that the United States will incur regardmg the Slte but that : -
- are not within the: deﬁmtlon of Future Response Costs; and : . S

’ k s habrhty for costs mcurred or tobe mcurred by the Agency for Toxic ‘
.Substances and Dlsease Reglstry regardmg the Slte ,

89. : Work Takeover. .

a. In the event EPA determines that Settling Defendants have (1) ceased
implémentation of any portion of the Work, or (2) are seriously o or repeatedly deficient or late in their
performance of the Work, or (3) afe implementing the Wotk in a'manner that may cause an
endangerment to human health or the environment, EPA, after a reasonable opportunity for revrew
and comment by the State, may issue a written nofice (¢ “Work Takeover Notice”) to Settling’
Defendants. Any Work Takeover Notice issued by EPA will specify the grounds upon which sach
notice was issued and will prov1de Settling Defendants a period of ten days within which to remedy
the crrcumstances giving rise to EPA’s issuance of such notice. :

. b. If, after expiration of the ten-day IlOthC period specified iri Paragraph 89.a,
Settling Defendanits have not remedied to EPA’s satisfaction the circumstances giving rise to EPA’s
issuance of the relevant Work Takeover Notice, EPA may at any time thereafter assume the
performance of all or any portion(s) of the Work as EPA, after a reasonable opportunity for review
and comment by the State, deems necessary (“Work Takeover”). EPA will notify Settling
'Defendants and the State in writing (which writing may be electronic) if EPA determines that .
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implementation of a Work Takeover is warranted under this Paragraph 89 b. Fundlng of Work
Takeover costs is addressed under Paragraph 45. '

) c. = Settling Defendants may invoke the procedures set forth in Paragraph 72 -
(Record Review), to dispute EPA’s implementation of a Work Takeover under Paragraph 89.b.
However, notwithstanding Settling Defendants’ invocation of such dispute fesolution procedpres,
and during the pendency of any such dlspute EPA may in its sole discretion commence and contmue
_.a Work Takeover under Paragraph 89.b until the earlier of (1) the date that Settling ] Defendants , ‘
remedy, to EPA’s satisfaction, the cncumstances giving rise to EPA’s issuance of the relevant Work

Takeover Notice, or (2) the date that a final decision is rendered in accordance with Paragraph 72
{(Record Review) requiring EPA to terminate such Work Takeover R

90.  Notwithstanding any other prov131on of this Consent Decree, the United States and the
State retain all authority and reserve all rights to take any and all response acnons authonzed by law.

91, State’s Covenant Not to Sue Settling Defendants. In con51derat10n of the actlons that -
will be performed and the payments that will be made by Settlmg Defendants under the terms of'the

" Consent Decree; and except as specifically provided in this Section, the State covenants not to sueor
 to take administrative action against Settling Defendants pursuant to Sections 107(a) of CERCLA
"and R.ILG.L. §§ 23-18.9, 23-19.1 and 23-19.14 relating to the Site. These covenants not to sue shall -
take effect upon receipt of all payments required and any Interest or strpulated penalties due thereon
" unider Paragraph 54 (Interest) or Section XXT (Stipulated Penalties). These covenants are’ *
T ‘conditioned upon the satisfactory performance by Settling Defendants of their obligations under tlus
" Consent Decree. These covenants not to sue extend only to Setthng Defendants and do ot ex,tend to

any other person.

92.  State’s Pre—Cert1ﬁcatlon Reservatrons Notwnhstandlng any other provrsmns of ﬂ’l.lS :
" Consent Decree, the State reserves, and this Consent Decree is without preJud1ce to, any right Jomﬂy
with, or separately from, the United States to institute proceedings in this action or in a new action . -
under Section 107 of CERCLA, 42 U.S.C. § 9607, or under any applicable State law, mcludmg hut
not limited to RI.G.L. §§ 23-18.9, 23-19.1 and 23 19.14, seeking to compel all or any of Seitling
Defendants (1) to perform other response actions at the Site, or (2) to reimburse the State for
additional response costs for response actions at the Site, to the extent that EPA has determined that
such response actions required under (1) and (2) above in this Paragraph will not s1gn1ﬁcant1y delay
or be inconsistent with the Remedial Action, if, prior to Certlﬁcatton of Completion of the Rernedlal :

Action:

(a) conditions at the Srte prevrously unknown to the State, are d1scovered or become known

to the State, or
(b) information previously unknown to the State is I'CCCIVCd by the State, in whole or in part,

and the RIDEM Director, or his or her delegate determines, pursuant to R.I.G.L. §§ 23-18.9, 23-19.1
and 23-19.14, based on these previously unknown conditions or this information together with any

other relevant information that the response actions taken constitute an actual or threatened release of
‘hazardous materials or an imminent hazard to the public health and safety and the environment. The
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United States reserves all rights it may have under applicable law, to oppose any determinations
made or any actions taken, ordered or proposed by the State pursuant to this Paragraph.

State’s Post-Certification Reservations. Notwithstanding any other provision of this Consent
Decree, the State reserves, and this Consent Decree is without prejudice to, the right jointly with, or
. separately from, the United States to institute proceedings in this action or in a new action under,
-Section 107 of CERCLA, 42 U.S.C. §9607, or under any applicable State law, including but not.
limited to RL.G.L. §§ 23-18.9,23-19.1 and '23-19.14, seeking to compel all or any of Settling
-Defendants (1) to perform other response actions at the Site, or (2) to reimburse the State for
additional response costs for response actions at the Site, to the extent that EPA has determined that
such response actions required under (1) and (2) above in this Paragraph will not s1gmﬁca11ﬂy delay
or be inconsistent with the Remedlal Action, if| subsequent to Certification of Completion of
Remedial Action:
' (@) conditions at the Slte prev10usly unknown to the State, are d1scovered or become known
: to the State after the Certification of Completion, or - _

((b) information previously unknown to the State is received by the State, in whole or in part, after the
Certification of Completion, and the RIDEM Dijrector, or his or her delegate determines, pursuantto .
- RIG.L. §§ 23-18.9, 23-19.1 and 23-19.14, based on these previously unknown conditions or this

. information together with any other relevant information that the response actions taken constitute an
actual or threatened release of hazardous materials or an imminent hazard to the public health and
. safety and the environment. The United States reserves all rights it may have under applicable. law
_to oppose any determmahons made or any actions taken ordered or proposed by the State pursuant. to.

* - .this Pdragraph

. For purposes of Paragraph 92, the information and the conditions known to the State shall

. include only that information and those conditions known to the State as of the date the ROD was
- 51gned and set forth in the Record of Decision for the Site and the administrative record supporting
the Record of Decision. For purposes of Paragraph 93, the information and the condrtrons known to
the State shall include only that information and those conditions known to the State as of the date of
Certification of Completlon of the Remedial Action and set forth in the Record of Decision, the ‘
.administrative record supporting the Record of Decision, the post-ROD administrative record, or in
.. .any information received by the State pursuant to the requirements of this Consent Decree prior to
Certlﬁca’uon of Completion of the Remedial Action.

This Consent Decree does not preclude the State from pursuing Natural Resource Damages
from the Settling Defendants caused by the release or threatened release of waste materials, as that
term is defined herein, at the Davis Liquid Waste Superfund Site. The State reserves all its rights to -
pursue-any and all Natural Resource-Damages claims it may now have ,or may have in the future,
under the State's authority pursuant to R.L.G.L. §§23-19.1 and 23-19.14-6.

XXII. COVENANTS BY SETTLING DEFENDANT S

93. Covenants Not to Sue by Settling Defendants. Subject to the reservations in
Paragraph 95, Settling Defendants covenant not to sue and agree not to assert any claims or causes of
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-‘action against the United States or the State with respect to the Work, past response actions regarding
the Site, Future Response Costs, State Future Response Costs, and this Consent Decree, including,

but not Hmited to:

- a - anydirector 1nd1rect claim for reimbursement from the Hazardous Substance
'Superﬁmd (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA :
- ‘Sections 106(b)(2) 107, 111, 112 or 113, or any other provision of law; , P

b. any clarms against the United States mcluding any department, agency, or.

‘ mstmmentahty of the Umted States, under CERCLA Sections 107 or 113, RCRA Sectron 7002(a),

- 42U.S.C. § 6972(a), or state law regatding the Work, past response actions regarding the Site, Future
Response Costs, State Future Response Costs, Settling Defendants’ Past Response Costs, Setthng )

- Defendants Future Response Costs, and thls Consent Decree or _ -

c. ‘any clauns arrsmg out of response actlons at or in connectlon w1th the Site,"
mclud1ng any cla:lm under the United States Constitution, the Rhode Island Constitution, the Tucker
Act, 28 U.8.C. §1491, the Equal Access to Justice Act, 28 U.S.C. § 2412 as amended or at gommon, -

- law.

' d.  any dlrect or 1nd1rect clann for (1) disbursement from the Spec1a1 Account or
Dlsbursement Spec1a1 Account, except as prov1ded in Section XVII (Dlsbursement of’§ Spec1a1 o

* Account Funds)

94.  Except as prowded in Paragraph 103 (Res J udrcata and Other Defenses) the

' covenants in this Section shall not apply if the United States or the State brings a cause of action or .
" issues an order pursuant to any of the reservauons in Section XXII (Covenants by Plaintiffs),.other

than in Paragraphs 88 a (cla1ms for faﬂure to meet a requlrement of the Decree) 88.f (cnmmal

only to the extent that Setﬂmg Defendants’ clauns arise from the same response actlon response
_gosts, or damages that the Un1ted States or the State is seeking pursuant to the apphcable reservation. :

95 Settling Defendants reserve and this Consent Decree is W1thout prejudlce to, clauns

against the United States, subject to the prov1s1ons of Chapter 171 of Title 28 of the. United States
- Code, and brought pursuant to any statute other than CERCLA or RCRA and for ‘which the waiver of
. sovereign rmmumty s, found in a statute other than CERCLA or RCRA, for money damages for
injury or loss of property or personal injury or death caused by the neghgent or wrongful actor -

" omission. of any employee of the United States, as that term is defined in 28 U.S.C. § 2671, while

acting within the scope of his or her office or employment under circumstances where the United

- States, if a private person, would be liable to the claimant in accordance with the law of the place .~
~ where the act or omission occurred. However, the foregoing shall not include any claim based onr
* - EPA’s selection of response actions, or the oversiglit or approval of Setthng Defendants’ plans;
reports, other deliverables or activities. : . :

47




Case i:ll-cv—00558-M—DLM Document 2-2 Filed 12/28/11 Page 16 of 34 PagelD #: 62

" Davis Liquid Waste Superfund Site
Remedial Design and Remedial Action Consent Decree

' _96. Nothing in this Consent Decree shall be deemed to constitute preauthonzatron ofa .
‘ claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300. 700(d). ‘

97. Claims Apainst MSW Generators and Transporters. Settling Defendants agree not to
assert any claims and to waive all claims or causes of action (including but not limited to claims or
_“causes of action under Sections 107(a) and 113- of CERCLA) that they may have for all matters -

relating to the Site against any person where the person’s liability to Settling Defendants with respect -
to the Site is based solely on having arranged for disposal or treatment, or for transport for disposal
or treatment, of MSW at the Site, if the volume of MSW disposed, treated, or transported by such
person to the Site d1d not exceed 0.2 percent of the total volume of waste at the Site. ' :

; 98. . The waiver in Paragraph 97 (Claims Against MSW Generators and Transporters) shall
not apply with respect to any defense, claim, or cause of action that a Setthng Defendant may have -
. against any person meeting the criteria in Paragraph 97 if such person asserts a claim or cause of
action relating to the Site against such Settling Defendant. This waiver also shall not apply to any
claim or cause of action against any person meeting the above criteria if EPA determines that:(a) the
. ‘MSW:'contributed significantly or could contribute s1gmﬁcanﬂy, either individually or in the
. aggregate to the cost of the response action or natural resource restoration at the Site; (b) the person .
" has failed to.comply with any information request or administrative subpoena issued pursuant to .
" *Section 104(e) or 122(e) of CERCLA, 42 U.S.C: § 9604(¢) or'§-9622(e), or ‘Section 3007 of RCRA,
- 42 U.S.C.-§ 6927; or (c) the person impeded or is impeding, through action of inaction, the ~ - .
g perfonnance of a response action or natural resource restoratlon w1th respect to'the Site. -

i

XXIV EFFECT OF SETTLEMENT CONTR[BUTION

T 99. Except as provided in Paragraph 97 (Clalms Against: MSW Generators and
Transporters), nothing in this Consent Decree shall be'construed to create any rights i, or grant any -
" cause of action to, any person not a Party to this Consent Decree. Except as provided.in Paragraph
97 (Claims Against MSW Generators and Transporters), each of the Parties expressly reserves any -
and all rights (including, but not limited to, pursuant to Section 113 of CERCLA, 42 U.S.C. § 9613),"
defenses, claims, demands, and causes of action that each Party i inay have with respect to any matter,
transaction, or occurrence relating in any way to the Site against any person not a Party hereto
Nothing in this Consent Decree diminishes the right of the United States, pursuant to
Section 113(£)(2) and (3) of CERCLA, 42 US.C. § 96 13(f)(2) ~(3), to pursue any such persons to -
obtain additional response costs or response action and to enter into settlements that give fise to

contnbutlon protection pursuant to Section 1 13(f)(2)

100.  The Parties agree, and by entering this Consént Decree this Cout finds, that this
Consent Decree constitutes a judicially approved settlement for purposes of Section 1 13(£)(2) of
CERCLA,-42'U.8.C.-§ 9613(f)(2), and that each Settling Defendant is entitled, as of the Effective -
Date, to protection from contribution actions or claims as provided by Section 1 13(H(2) of -
~ CERCLA, or as may be otherwise provided by law, for “matters addressed” in this Consent Decree.
The “matters addressed” in this Consent Decrée are the Work, Past Response Costs, Future Response

Costs, State Past Response Costs, and State Future Response Costs.
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. 101. Each Setthng Defendant shall, with respect to any suit or claim brought’ by it for
matters related to this Consent Decree, notify the United States and the State in writing no later than

60-days pnor to the initiation of such suit or claim. -

. 102. Each Setthng Defendant shall, W1th respect to any.suit.or clalm brought agamst it for
matters related to'this Consent Decree, notify.in writing the United States and the State within-ten .

* ‘days aﬁer service of the complaint on-such Settling Defendant. In addition, each Settling’ Defendant

_sha]l notlfy the United States and the State within ten days after service or receipt of any Motion for
Summary Judgment and within ten days after recerpt of any order from a court settmg a case for trial.

. 103.  Res-Judicata and Other Defenses. In any subsequent admnnstratlve or Jud1c1al
proceedmg nntlated by the Umted States or the State for injunctive relief, recovery.of response costs ‘
or other appropriate relief relattng to the Site, Settling Defendants shall not assert, and maynot =
maintain, any defense or claim based upon the principles of waiver, res Judlcata collateral estoppel
" issue preclusion, claim-splitting,.or other defenses based upon any contention that the claims raised
by the United States or the State in the subsequent proceeding were or-should have been brought in"

* the instant case; prov1ded however, that nothing in this Paragraph aﬁects the enforceab1hty ofthe ~
.'covenants not to sue set forth in Section XXII (Covenants by Plamtlffs) S

XXV. ACCESS TO INFORMATION

-104. . Settling Defendants shall provide to EPA. and the State, upon request cop1es ofall
' records reports, documents, and other information (including records reports, doeuments and other
: mformatton in electronic form) (hereinafter referred to as “Records”) within their possession or
. control or that,of their contractors or agents relating to activities at the Site or to the jmiplementation

.of this Consent Decree, including, but not limited to, samphng, analysis, cham of custody records, - -

manifests, truckirig logs, receipts, reports, sample traffic routing, correspondence, or other documents
" orinformation regarding the Work: Settling Defendants shall also make available to EPA and the -
. State, for purposes of'i mvestrgatton information gathering, or testimony, the1r employees, agents, or .
representatives with knowledge of relevant facts concermng the performance of'the Work

105_. Busmess Conﬁdentlal and anﬂeged Documents.

a. Settlmg Defendants may assert business conﬁdentlahty clalms covermg part or
all of the Records submitted to Plaintiffs under this Consent Decree to the extent perrmtted by and in
accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7),; and 40 CF.R. § 2 .203(b).

. ‘Records determined to be confidential by EPA will be afforded the protection specified in 40 C.F.R.
- Part2, Subpart B.- If no claim of confidentiality accompanies Records when they.are submitted to.

EPA and the State, or if EPA has notified Settling Defendants that the Records are not conﬁdentral
under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public may
be given access to. such Records w1thout further notice to Settling Defendants. )

: ' b. Settling Defendants may assert that certain Records are pnvxleged under the
attorney—chent pnvrlege or any other pr1v11ege reco gmzed by federal law. If Setthng Defendants
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-assert such a privilege in lieu of providing Records; they shall provide Plaintiffs with the following:
(1) the title of the Record; (2) the date of the Record; (3) the name, title, affiliation (e.g., company or
firm), and address of the author of the Record; (4) the name and title of each addressee and recipient;
(5) a description of the confents of the Record; and (6) the privilege asserted by Settling Defendants. -

If a claim of privilege applies only to a portion of a Record, the Record shall be provided to the
. United States and the State in redacted form to mask-the privileged portion only. Settling Defendants
“shall retain all Records that they claim to be privileged until the United: States; after a reasonable

- opportunity for.review and comment by thie State, hias had a reasonable opportunity to dispute the

+ privilege claim and any such dispute Has been resolved in the Settling Defendants’ favor. -

c. - NoRecords created or generated pursuai:t to the reqmremeﬁts of this Consent
* Decree shall be withheld from the United States of the State on the grounds that they are privileged .
-or conﬁdentlal :

. 106.. No claim of conﬁdenuahty or privilege shall be made with respect to any data, -
including, but not limited to, all-sampling, analytical, monitoring, hydrogeologic; scientific,
‘chemical, or engineering data, or any other documents.or mformatlon ev1denc1ng cond1t10ns at or

around the Slte

XXVL RETENTION OF RECORDS

. 107 - Until ten years after Settling Defendants receipt of EPA’s nottﬁcauon pursuant to
- Paragraph 48.b (Completion of the Work), each Settling Defendant'shall preserve and retain all non- -
identical copies of Records (including Records in electronic form) now in its possession or control or
that come into its possession or:control that relate in‘any manner to-its liability under CERCLA with-
.tespect to the Site, provided, however, that Settling Defendants who aré potentially liable as owners -
or operators of the Site must retain, in addition, all Records that relate to the liability of any othier. -
person under CERCLA with respect to the Site.. Each Settling Defendant must-also retain, and -
Instruct its contractors and agents to preserve, for the same period of time specified above all non- .
~ identical copies of the last draft or final version of any Records (including Reécords in electronic-
_form) now in its possession or control or that come into its possession or control that relate in any
manner to the performance of the Work, provided, however, that-each Settling Defendant (and its
contractors and agents) must retain, in addition, copies of all data generated during the performance
of the Work and not contained in the aforementioned Records required to be retained. Each of the ‘
above record retention requirements shall apply regardless of any corporate retention pohcy to the -

contrary.

108. At the conclusmn of this record retention penod Setﬂmg Defendants shall notlfy the :
- United States and the State at least 90 days prior to the destruction of any such Records, and, upon
‘request by the United States or the State, Settling Defendants shall deliver any such Records to EPA
or the State. Settling Defendants may assert that certain Records are privileged under the attorney-
client privilege or any other privilege recognized by federal law. If Settling Defendants assert such a
privilege, they shall provide Plaintiffs with the following: (a) the title of the Record; (b) the date of

_ the Record; (c) the name, title, affiliation (e.g., company or firm), and address of the author of the _
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Record; (d) the name-and title of €ach addressee and recipient; (e) a description of the subject of the’
Record; and (f) the privilege asserted by Settling Defendants. If a claim of privilege applies only to a
portion of a Record, the Recard shall be provided to the United States and the State in redacted form
‘to mask the pnvﬂeged portion only. Settling Defendants shall retain all Records that they claim to be
privileged uatil the United States has had a reasonable opportunity to dispute the privilege claim and
any such dispute has been resolved in the Settling Defendants’ favor. However, no Records created
ot génerated pursuant to the requlrements of this Consent Decree shall be withheld on the grounds .

that they are privileged or confidential.

. '109.. Each Settling Defendant certifies md1v1dua11y that, to the best of its knowledge and
belief, after therough inquiry, it has not altered, mutilated; discarded, destroyed, or otherwise -

- disposed of any Records (other than identical copies) relating to its potential liability regardmg the
‘Site since the earlier of notification of potential liability by the United States or the State or the filing
of suit against it regardmg the Site and that it has fully complied with any and all EPA and State

‘requests for information pursuant to Sections 104(e) and 122(e) of CERCLA, 42 U.8.C. §§ 9604(e).

- and 9622(e) and Section 3007 of RCRA, 42 U. S C. § 6927, and state law. , :

XXVIL NOTICES AND SUBMISSIONS

110. Whenever, under the terms of thls ‘Consent Decrce written notice is required to be

o glven or a report or other document is required to be sent by one Party to another, it shall be directed

to the individuals atf the addresses specified below, unless those individuals or their successors give

* ' noticeofa change to the other Parties in writing. All notices and subm1ss1ons shall be considered -

effective upon receipt, unless otherwise provided. Written notice as specified in this Section may be
delivered by facsimile, email or other form. of electronic communication and shall: constitute
: complete satisfaction of any written notice requirement of the Consent Decree with respect : to.the

- United States, EPA, the State, and Setthng Defendants, respectively. Notices required-to be sent to-
EPA, and not to the United States, under: the terms of this Consent Decree should not be sent to the

U.S. Department of Justice.

:As to the United States: ~ Chief, Environmental Enforcement Section
‘ : Environment and Natural Resources D1v1s1on
U.S. Department of Justice '
P.O. Box 7611
Washington, D.C. 20044- 7611
Re: DOJ # 90-11-2-137/3

Asto EPA: A : . Director, Office of Site Remediation and Restoration
S : : United States Environmental Protection Agency
Region 1
5 Post Office Square, Suite 100
Mail Code OSRR07-5
Boston, MA 02109-3912
' : 51
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and: ‘ Byron Mah . -
Lo C o EPA Remedial Prolect Manager -
United States Environmental Protechon Agency' :
Region 1 - ‘ .
* . 5 Post Office Square, Suite 100

" Mail Code OSRRO7-01
‘Boston, MA. 02109-3912

- Asto the State: - ‘ o ' . Gary Jablonski, RIDEM Prolect Manager -
R : ' ‘ 235 Promenadé Street ~
Providence, RT 02908

'Asto Settling Defendants: -~ Robin I;amplc'in,'Esq.'
~ - . - Ashlandnc.
5200 Blazer Parkway
| D'ublin,‘OH 43017
XXVHI RETENTION OF IURISDICTION Co T e

‘111 Th13 Court retains Junsdlctlon over both the subJ ect'matter of ﬂ]lS Consent Decree and
. Settlmg Defendants for the duration of the performance of the terms and provisions of this Consént: .
Decree for the purpese of enabling any 6f the Parties to apply to the Court at any time for such -
further order, direction, and relief as ' may. be necessary or appropriate for the constructionor - - "~
modification of this Consent Decree, or to effectuate or enforce compliance with.its terms, or to-
resolve dlsputes in accordance w1th Section XX (Dispute Resoluuon) " S

)Q(IX APPENDICES
112. The followmg append1ces are attached to and mcorporated into this éonsent Decree:
| “Appendix A” s the ROD Amendment
“Appendix B” is the SOW.
f‘AppendixCl” is the description and/or map of ‘the Site.
“Appendix D” is the cotnplete list of Settlitig Defendants.

“Appendix B is the draft form of Propiietary Controls.

52




_Case 1:11-cv-00558-M-DLM . Document 2-2 Filed 12/28/11 Page 21 of 34 PagelD #: 67

Davis Liquid Waste Superfund Site
Remedial Design and Remedial Action Consent Decree

© “Appendix F” is the performance guarantee.
XXX. COMMUNITY RELATIONS

113. If requested by EPA or the State, Settling Defendants shall participate in commumty
relations activities pursuant to the community relations plan to be developed by EPA, after a .
reasonable opportunity, for review-and comment by the State.. EPA will determine the appropriate -
role for Settling Defendants under the Plan. Settling Defendants shall also cooperate with EPA and -
the State in providing information regarding the Work to the public. As requested by EPA or the
State, Settling Defendants shall participate in the preparation of such information for dlssernmatlon

to the: public and in public meetings that may be held or sponsored by EPA or the State to expla.m
. actlvltles at or relating to the Site. Costs incurred by the United States or the State under this
' Sect1011 including the costs of arly technical assistance grant under Section 117(€) of CERCLA

- 42 U.S.C. § 9617(e), shall be considered Future Response Costs that Setthng Defendants sha]] pay
: pursuant to Section XVI (Payments for Response Costs). o

XXX MODIFICATION

114. -. Except as provided in Paragraph 13 (Medification of SOW ‘or Reélated Work ‘Plans),
material modifications to this Consent Decree, including the SOW, shall be in writing; signed by the
. United States and Settling Defendants, and shall be effective upon approval by the Coutt. Except as

provided in Paragraph 13, non-material modifications to this Consent Decree, including the SOW
. shall be in writing and shall be effective when signed by duly authorized representatWGs of the

. 'Umted States and Settling Defendants. All modificatioris to the Consént Decreg, other than the™
SOW, also sha]l be signed by thie State, or a duly authorized representative of the State, as”
appropnate A modification to the SOW shall be considered material if it fundamentally alters the
basic features of the selected remedy within the meaning of 40 C.F.R. § 300.435(c)(2)(ii). Before
* providing its approval to any modification to the SOW, the* United States will prov1de the State with -
areasonable opportumty to review and comment on the proposed modlﬁcatlon ' '

115.  Nothing in this Consent Decree shall be deemed to alter the Court’s power to enforee,
supervise, or approve modifications to this Consent Decree.

XXXI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

116.  This Consent Decree shall be lodged with the Court for a period of not less than

30 days for public notice and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose facts or considerations that indicate
that the Consent Decree is inappropriate, improper, or inadequate. The State may withdraw or
withhold its consent to the entry of this Consent Decree if comments received disclose facts or
considerations which show that the Consent Decree violates state law. The United States reserves
the right to challenge in court the State withdrawal from the Consent Decree, including the right to
argue that the requirements of state law have been waived, pre-empted or otherwise rendered
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inapplicable by federal law. The State reserves the right to oppose the Umted States pos1t10n taken-
~ in opposition to the proposed withdrawal. In addition, in the event of the United States” withdrawal

from this Consent Decree, the State reserves the right to withdraw. from this Consent Decree.
Setthng Defendants consent to the entry of this Consent Decree W1thout further notice.

: 117. Iffor any reason the Court should declme to approve this Consent Decree in the form:
presented, this agreement is voidable at the sole discretion of any Party and the terms of the '
agreement may not be used as evidence in any litigation between the Parties.

XXXIIL. . SIGNATORIES/SERVICE

1 18 Each undersigned representative of a Settling Defendant to this Consent Decree and
" the As51stant Attomey General for the EnVJronment and Natural Resources Division of the
Department of Justice and the Office of the Attorney General or the Director of the Rhode Island
Departiment of Environmental Management for the State certifies that he or she is fully authorized to,
enter into the terms and conditions of this Consent Decree and to execute and legally bind such Party

" 'to this document.

: - 119.  Each Settling Defendant agrees not to oppose entry of this Consent Decree by this
. " Court or to challenge any provision of this Consent Decree unless the United States has notified.
. Setthng Defendants in writing that it no longer supports entry of the Consent Decree.

v 12 Each Setthng Defendant shall 1dent1fy on the attached s1gnature page the name

. address, and telephone number of an agent who is authonzed to aceept service of process by maﬂ on
behalfof that Party - with respect to all matters arising under or relating to this Consent Decree.
Settling Defendants agree to accept service in that manner and to waive the formal service
requ1rements set forth in Rule 4-of the F ederal Rules of Civil Procedure and any applicable local

- rules of this, Court, including, but not limited to, service of a summons. Settling Defendants need not

file an answer to the complaint in this action unless or until the Court exprcssly declines to enter this
Consent Decree.

XXXIV. FINAL JUDGMENT
121.  This Consent Decree and its appendices constitute the final, complete, and exclusive
agreement and understanding among the Parties regarding the settlement embodied in the Consent

Decree. The Parties acknowledge that there are no representations, agreements, or understandings
. relating to the settlement other than those expressly contained in this Consent Decree.

122. ~ Upon entry of this Consent Decree by the Court, this Consent Decree shall constitute
- afinal judgment between and among the United States, the State, and Settling Defendants. The
- Court enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.
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SO ORDERED THIS M’Vl DAY OF & 6@@4/720 /
| ' 47’%“0/://1/5// Ug

Umted States D1str1ct Judge
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Signature Page for Consent Decree regarding the Davis Liquid Waste Superfund Site

FOR THE UNITED STATES OF AMERICA:

4 Ry

Dat ' ac1a S: Moreno
‘ Assistant Attorney General ,
" Environment and Natural Resources D1v1s1on
U.S. Department of Justice
Washington, D.C. 20530

Tofts W o %Mm(@(”(%&%/
Date - : " Susan Akery/ - -
’ Scott Bauer
Envirommental Enforcement Sectlon
Environment and Natural Resources D1v1s1on
" U.S. Department of Justice
P.O.Box 7611 .
Washington, D.C. 20044-7611
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. ate

- 8/2/n

Date

A

H. Ctef Spauldilg

Regional Adnumstrator ‘Region 1

U.S. Environmental Protection Agency
.5 Post Office Square, Suite 100

Boston, MA 02109-3912

A

Ruthann"Shermah

" Senior Enforcement Counsel -

U.S. Environmental Protection Agency
Region 1
5 Post Office Square, Suite 100

Boston, MA 02109-3912

>

Joy Sun

- Enforcement Counsel

U.S. Environmental Protection Agency
Region 1

5 Post Office Square, Suite 100
Boston, MA 02109-3912
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FOR THE STATE OF RHODE ISLAND

PETER F. KILMARTIN
ATTORNEY GENERAL

By his Attorney,

e
Christian F. Capizzo (#6655)

Special Assistant Attorney General

Rhode Island Department of Attorney General
150 South Main Street

Providence, RI 02903

Date: 8/5/11
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’ 2 .
/4 /201) , T gig pursgn

Date TerRence Gray, PE

Assistant Director for Air, Wastd and/Compliance
R.I. Department of Environmental Management
235 Promenade Street
Providence. RI 02908

Date

Senior Legal Counsel

R.I Department of Environmental Management
235 Promenade St.

Providence. RI 02908
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FOR ASHLAND INC.

1/26/20)1 ﬂ/

Date Name (prifit): 1;74&: J. Ghnz

Title: Senior Vite President and General Counsel

Address: 50 E. RiverCenter Boulevard
Covington, KY 41012

Agent Authorized to Accept Service ~ Name (print): CT Corporation System

on Behalf of Above-signed Party: Title:
, 155 South Mainm Street, Suite 301

{Pifdre'ss: Providence, RI 02903
one: 401-861-7400
email:

[NOTE: A separate signature page must be signed by each settlor.]
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FOR THE BLACK & DECKER CORPORATION

July 29, 2011
Date Name (print): Theodore C. Mortis

Title: Assistant Secretary
Address: 1000 Stanley Drive

New Britain, CT 06053

Apgent Authorized to Accept Service ~ Name (print): Dean M. Cordiano, Esq.
‘on Behalf of Above-signed Party: Title: Partner
Address: Day Pitney LLP
242 Trumbull Street
Hartford, CT 06103
Phone: (860) 275-0179
email: dmcordiano@daypitney.com
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FitT Zaductaes Tac.
FOR COMPANY, INC.
7[2‘0”/(( A %74%-/
Date Name (print): Ae-Aew Vo 2emasst

Title: (Vlee #nesicont :
Address: 2077 Conugater, Center Concou/k

Suite 75
Cotleg. Pt &4 32337
Agent Authorized to Accept Service ~ Name (print): Je po \l?w,;

on Behalf of Above-signed Party: Title:
Address: H nehiey AlleatSAqie e, 5o (Lbrme,oi} Plana 5;7({,/5'03
Phone:  Providine RlndeTstean, 23923
email: Yo -27¢-Loo>

ZQOHOS@ l'\f-s {4‘-‘4 olom
[NOTE: A separate signature page must be signed by each settlor.]
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FOR Bristo. Inc. COMPANY, INC.

J"’Z"’r' 27 20/1 K/ﬂ&w~ de&’n}’\-—/
Date Name (print): Rp4,7 €. Falmer
Title: &reneral coovnsel
Address: 11ico Bri'timoons Park DR
Housron ,Teyns 2704/

Agent Authorized to Accept Service ~ Name (print): FGpomas Alled

on Behalf of Above-signed Party: Title: A#orney
Address: B lstury Winthrop Shaws FHtman LLP
Phone: 303 _ 445 9565 A306 N, §lreet ji
email: 44 ppas 2 llen & Washingten OC
pilLbury faw,com
[NOTE: A separate signature page must be signed by each settlor.] R0037- 128
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Lite T—Jne/cjffs Corgraretser

FOR COMPANY, TN
. iy %/ﬁ/
Date Narhe (print): Jo4n /j%;g :égmm

Title: Chrers £<5 ! o
Address: 5771 as prlen OO ey
Cartcbad), Crf Pocog

Agent Authorized to Accept Service  Name (print): Jokw A. @g oléinghars
.qf . £ Legal O ceer
on Bebuif of Above-signed Party: TAldﬂdereg L;M / [fu/ Allers Way, Corlsbad af F200%
Phone: #bko 47k 797
email; john. Cetbinghon @ tfetzel aom

[NOTE: A separate signature pmge must be signed by each settlor.]
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QAW TN

Date

D EvCtiTelan

R R\“W\@\\‘\QR%&COMP
Q\w&t \o %&&i\\ &Y R

Name (print):

Title: @\Ev\*;&\“(\\\ﬁ VR, LR [Rise

el ACRERIRR, 3 @&\WM% o o |-

D STTE QAR | QRS §§ Q@\

Agent Authorized to Accept Service
on Behalf of Above-signed Party:

Name Pﬂnt) mm s\&\m "\%\KMQ\\@\?Q

Title: QQ\) g\g &@\\

R RN W v

A\
[NOTE: A separate signature page must be signed by%each EEES] N\@\ & \Q\\Q(Q“Q\SQ\Q\

UK -TRRUmY

SCNARURNE W s
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ror KRN \“%\ \\\\Q
SN RQ\@\\WM\(\

Date Name (orind: RORSRT WRALLELAERKY d
| Title: m\mm o SR, (N Ry éi

Address

ATHORRED SR PR \5‘6\%‘«3\:&6‘\\&“\3 W

Agent Authorized to Accept Service  Narme (print):

. _ 5%@&@&@( X %\(
Behalf of Above- d Party: Titl &:Q (N
on Behalf of Above-signed Party Adeess \\{&Q\N \{. N Q'%\A 2\ @

one: SR \NQ
cxadl, *&\x@\ﬁ %\%\% %\ WMo WEST

[NOTE: A separate signature page must be signed by each settlor.] ‘é\\ - SQ\%\ %\Q\\&(@ Q\& \
QY

SRS iy Q| |

i

SN Rereey

Vel TN QU RRAING ST S
RN Iowre Repgy

At RN sy
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