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April 2, 1986 

Thomas A. Speicher 
Regional Counsel. 
United States Environmental 

Protection Agency 
Region VIII 
One Denver Place 
999 - 18th Street. Suite 1300 
Denver, CO 80202-2413 

-· 

Re: Memorandum ·of Agreement for the Lincoln Park and Uravan 
CERCLA Sites 

Dear Mr. Speicher: 

Enclosed-please find a copy of the Memorandum of Agree­
ment for the Lincoln Park and Uravan CERCLA sites fully 
executed by the State of Colorado. 

. ~- - • • .. . . . .• :._l 
The attorneys and legal assistants in my section look 

forward to working with the Environmentar.Protection Agency __ _ 
on all of-the ·Agreements --_Eagle, Uravan, and .Cotter. In 
that regard, please advise:me and Mr. Looby of the Health 
Department of the appropriate contact points in your office, 
both technical and legal, for our respective staffs. 

HK/rw 

enclosure 

pc: Robert Duprey 
Thomas Looby 

/ 
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ADMINISTRATIVE 
RECORD 

'Ihis He!t'Oraneum of Agreerrent ("?.greer.ent") is entered into bet·M:en the 
United States Environnental Protection llqencv ("EPA") and the State ot Colorado 
(the "State"). 'Ihis ~eerrent establishes the roles ard resp::lnsibilities of 
El?.Z\ and the State (the "Parties") with reaard to the Lincoln Park Site, a 
National Pc:iorities List ("NPL") site under the Conprehensive Environmental 
Response, Canpensation and Liability Act ("CERCI.A"l, and the Uravan site, a 
proposed NPL site under CERCIA. 

BACKGROUND 

On Oacember 9, 1983, the State filed seven lawsuits seekirg t-ecovecy for 
damages bo natural resources within the State pursuant to Section 107 of 
CERCL.Z\. 'Ihis Jlqreerrent concerns t~ of those cases presently ~ndin;:~ before 
the Unitai States District Court for the District of Colorado: · 

A. Colorado v. Cotter Corooration , et al. , Civil Action No. 83-<-2389 
(Lincoln Park) ; and 

B. Colorado v. Union Carbide Corooration, Civil Action No. 8"3-<-2384 
( Urava.n uranium Mill) • 

The Colorado--Attorney General filed these lawsuits ·pursuant to Executive 
Order No. D 0038 83 on behalf of the Ieople of the State of Colorado. The 
State filed amended CCinQlaints in these lawsuits on April 8, 1985, seeking 
inter alia, recovery of response costs incurred or to be incur:red by the State 
and ncnetax:y damages for injuries to natural resources within the State caused 

. by the releases of hazardrus wastes and substances into the environment. 

EPA listed the Lincoln Park site on· the NPL on September 21, 1984. 
49 Fed. Reg. 37,070 ( 1984). 'Ihe Orava.n site .was proposed for inclusion on t.'"Le 
NPL in the Q::tober .15, 1984, NPL update. 49 Fed. F.eq. 40,320 ( 1984). EPA. 
presently is conductinq a remedial investigation at the Lincoln Patk site in a 
manner not inconsistent with the requirements of the National Contingency 
Plan, 40 C.F.R. Part 300 (the "NCP"}. 

SCOPE 

This A..--reerent is limited to the Lincoln Pat:k NPL site arrl the UC"avan 
prcposerl NPL site (the "Sites"), and is not intended to address any other 
hazardous waste sites within the State. 

DEFINITIONS . 

All teur.s within the Acreerrent have the meaning set cut in CERC!A or the 
NCP unless otherwise snecified. ~or purposes o~ this AQreement, all 
references to the NCP are to the NCP in effect on the date of any activity 
uncertaken pursuant to this Agreement. 
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Puru:o5E 

The _purposes of this Agreement are to: 

A. Clarify the EPA/State relationship wi~~ respect to enforcement 
activities at the Sites; 

B. Establish procedures for coordination and communication between the 
Parties; · 

C. P-.ssure that am{ response actions at the Sites are not inconsistent 
with the NCP; 

D. Assure that NCP processes 6or deter.nining the appropriate remedy at the 
Sites are followed; 

E. Provide a mechanisn for review of technical documents associated 
with the developrrent and i.-nplenen~tion of appropriate res);Onse 
actions at these Sites; 

F. Establish procedures pursuant to CERCLA for close CDOperation and 
consultation betwaen the 'Parties in plannin;;~ and carcyi.rg cut 
activities at these Sites in order to rrake optimal use of the 
Parties • resources ard to avoid possible conflicts am duplication 
of effort; 

G. Provide technical assistance to the State; 

H. Achieve reredies at these sites which are. not inconsistent with the 
N:P; 

I. Provide for t.'le exchange of technical infoz:mation, reports, studies, 
or other pertinent naterials· regarding_ the Sites bet~n the 
'Parties; ard · · ·.. . · : . . :. ... 

J. Establish' a process for di~~ussion and resolution of ~iicy ard technical 
iss1..1es that may arise bet~n EPA and the State reqardin;t the Sites. 

BASIS OF AGREEMENT 

EPA has the authority under CERCLA to respond to releases or threatened 
releases of hazardous substances, POllutants or contaminants. By this 
~ree~nt, EPA is not relinquishing its authority or responsihility over 
the Sites to t!"''e State, not.· is the State by this lv;Jreernent relinquishirY.J 
any authority under State law or CERCLA Wlic'l the State may have with 
respect to the Sites. 

EPA a~1 the State, in recoqnition of onooi~ and planned ~esponse actions 
at the Sites, and with the mutual coal of pL·otect.ion of the pu.~lic health, 
welfare and the environment, desire to enter into this Agre~ent to celineate 
their roles and responsibilities with respect ·to the Sites. 
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AGFIEE.'1ENT 

NO.Z, niEREEORE, IT IS AmEED TIJAT: 

1. Lead Aaencv 

The St-.. ,te is actira as lead agency at the Sit~s. · EP.~ recognizes that 
the State will perfoun the functions for lead ~encies specified in the NCP at 
these Sites. 

2. Selection of Remedv 

The State shall devela:;> and sele~ a remedy for eadi of the Sites in a 
manner not inconsistent with the NCP and in accordance with the requirements of 
CERCL.l\.. The State agrees to consult with EPA in the developrent and selection of 
the remedy. 

3. C'evelor:ment of -Resoonse 

The State shall canply with the requirerrents of CERC!.A in the develoy;ment 
and bnplementation of response actions or remedies at the Sites, including, 
but not limited to, the following: 

A. Preparation of a remedial investigation/feasibility study ("RI/FS") 
not inconsistent with the NCP to deteonine the nature and extent 
of the threat presented by releases or threatened releases and 
to evaluate alternative remedi<es. The State agrees to consult with 
EPA on the RI/FS. 

B. Preparation of an enda~ennent assessment not inconsistent with the OCP 
to detennine the ma9f1i tude and probability of actual or potential 

c:. 

haun to oublic health, \ooelfare or the environnent by the threatened 
or actual release of hazardcus substances, pollutants or contaminants. 
The State. ~rees to consult with EPA on ·the endangeonent assessment. 

. . 

Developrent an:i implerrentation of a carununity relations plan not 
i"lconsistent with the NCP. The State ~rees to consult with EPA 
on community relations activities. 

D. Preparation of. a record of decision document not inconsistent with the 
t-:CP for any re:redial action proposed for the Sites. 'O".e recot:"d of 
decision shall oocument the State's decision-making process ard 
derronstrate that the recuirernents of CERCI...A have been r.et, and 
that the State has acted in a manner not inconsistent with the 
NCP. The State aqt·ees to consult with EPA on tr.e record of decision 
decurrent. 

4. Consultation and Review 

Th<e State shall consult with E?A in the preprlration of. any studies, 
reports, plans, documents or recommendations called for by this ~re~ent. 
EPA shall pt:"ovide technical support, to the extent practicable, to the State 
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for the ceveloprrent of these docurrents. The State aqrees to subnit to 
EPA for revie<o~~ plans, reports, studies, or rec~ndations developed pursuant 
to this }Jgreerent wi~"l as muc."l lead ti..-re as possible. EPA agrees to consul_t 
with the State during F:PA's revie<o~~ of such documents. Following consultation 
with the State, EPA aqrees to provide its canrrents to the State as expeditiously 
as possible. ~A may at its own discretion release such comments to the public. 

5. Imolementation of Femed'l 

For ea~"l of the Sites, the State shall pursue and ensure ~plementation 
of a re1nedy that is not inconsistent with the NCP, arx:i that is at least as 
protective of public health., welfat-e and the .envirorment as a cost~ffective 
re.":ledy (as the teen is defined in the NCP). The State agrees to evaluate and 
pursue remedies that meet or exceed the requirements of applicable and relevant 
or appropriate Federal, .State arrl local environrrental reouirerrents. 'lhe State 
shall consult with EPA regarding acy response measures pra;>ased by the State. 

The State and EPA shall collect arx:i maintain all documentation necessary 
to support actions taken under this Aareenent, includi~ all documentation 
necessacy for ccst recovecy actions, and shall make such docurrentation available 
to each other except where disclosure is prohibited by law, or it is necessa:r:y to 
protect a privilege in any litigation. 

6. Exchanoe of Information 

Except where the disclosure is prohibited by law, or where necessa:r:y to 
protect a privilege in arry ongoing or potential litigation, the Parties agree, 
up::m request, to exchange all data, analyses, sunmaries, reports, studies, 
dqo..unents, or other pertinent infoiination, materials or evaluations ("records") 
received or prepared b':{ the Part;ies or their contractors with regard to the 
Sites. '!he Parties shall infoDn each other of the availability of such records 
and exchange such records as expeditiously as possible. 

In the event that records are excharx;,ed which are privileged or exempt 
fran mandatory disclosure under aQplieable·· Federal or ·state law,. the Parties 
agree that such records are being excha~ed u~der a discretionary release to 
further: .1) the purposes of this h;;Jreenent; -2). the decision making processes called 
for under this Agreement; and 3) the common interest of the Parties in the protection 
of the public health, ~lfare aro environrrent at these Sit~s. The Parties will 
take all steps necessary to ensure that such infoonation is kept confidential, 
and will return all such recor~ to the originating party upon the conclusion 
of actual or prospective enforcement actions related to the Sites. ~th Parties 
agre~ to protect each. other•s claims for confidentiality and exeT.Otions to 
public release requireT~nts of such infotmation to the maxim~~ extent practicable, 
particularly with regard to records related to potential or.onqoing enforcement 
actions. J3v entering into this Acreenent, neither party intends to waive anv 
privileqes or claims for exemptions from record release require~nts which it 
may assert a,ainst third parties. 

· Ttl~ State am E?A will consult prior to the release of any recorr'-s c:enecated 
by the other Party to a thit·d party, and '"'ill not release such records 
without the other Party•s consent, except as roouiL·P.d hy la·"'· 
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The State agrees to provide E?A with copies of all public doo..ttnents 
filed with the feeeral District Court for the District of Colorado in the 
aforementioned litigation regarding these Sites, as soon as ~racticable 
after filing. 

7. Periodic Review 

Representatives of the Parties will meet periodically at the request of 
either Party, but at least evety other mon~~, to revi~~ activities undertaken 
pursuant to this .aqt:ee~Tant:. The representatives will coordinate the 
involvement of the Parties in the irnolementation of this llgreenent, 
subject to approval of each of the Parties. Vie~s of the representatives 
will not constitute obligations of the Parties unless anproveo in writi~ 
by each of the Parties or their desiqnees. The meetings are intended 
to: 

A. Pranote an· e.'tcharge of infm::matidh· concernirg the Sites between the 
Parties, and establish procedures for e.'tdlanging inforrration; 

B. Pranote consultation between the Parties concernirg the develcpment 
and foDnulat;on of appropciate response actions pertaining to 
releases of hazardous substances or pollutants and contaminants at 
the Sites; 

C. Exchan;;~e infoDnation on the status of efforts of the State to 
Unplernent and pursue appropri~te resQOnse actions which are not 
inconsistent with the NCP; 

o. Provide guidance to the State on rurrent, pertinent EPA guidance, 
regulations, ard applicable an:;i relevant laws; · 

E. Provide guidance on any issues relating ·to appropriate quality 
assurance and ®ali ty control proeedures, sampling_ rrethodoloqies, 
analytical techniques, ~nitoring well constl.1Jction, or other 
technical matters ~rtaining to the conduct of the RI/FS and/or 
endangeL~ent assessment; 

F. Provide technical assistance or refer subjects for consideration to 
technical experts and revie., suc."l ex;::erts• recO'TUl'endations: 

G. PrtJVide a forum fot.· oisc.Jssion of plans and stt.:di~s cevelcped 
un~.er this Pareerrent, foL· ccrnrrent on the stat~s ar.G "!~ficac., of 
this ;.qree!le;;t, and for discussion of issues aL"ising out of this 
A-;reerren t: 

r. Pr~ide for coordination with other lorAl, State, and f~ie~~l nnencies 
us necessa~J; and 

J. Pr~vide updates on the status of litiqation regardir.g t~e Site~. 

Additionally, upon request of P.ither ?a~ty, the Parties agre~ to discuss 
and attanpt to resolve technical ar.d ;;x=>li.cr r.tatt~::-s · ... h ich. may arise recardirq 
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response actions at the Sites. Such discussions may be part of, or in addition 
to, ·the bi-monthly meetincs discussed in this section. 

8. Settlerrent and Necotiations 

The State ard EPA shall consult reqardinq the teans of arw prax>sed 
settlenents regardina the Sit~!;~ 1b the ma.ximurn extent practicable, the 
State shall provide EP.~ with an opportunity to revieo~ settlament cioct.."tlents 
proposed for or generated as a result of arrt settlement meetirl')s. Any 
discussions between EP.~ and the State regarcii~ a prcnosed settlement of 
these cases shall be privileaed ann confidential. 

9. Modification of Aareement 

In the event of any change in t.'le law or requlations upon "*tic:h the 
tel.ltls and conditions of this Aqreenent are ;baserl, or any other circumstance 
necessitatirx;J a rrodification to this .a.greement, any Party may request an 
appropriate rrodification of this Agreement, and if approved by both · 
parties, the Parties may make such written nodifications as are appropriate. 

10. Liabilitv 

tbthirg contained in ·this ~eeaent shall be construed to create, either 
expressly or by implication, the relationship of aqency between EPA and the 
State.· Mj standards, procedures or protocols prescribed in this h;Jreerrent to 
be folla,;ed by the State durirg the perfor:mance of its obligations under this 
},greenent are for assurance of: the quality of the final product of the actions 
contenplated by the ~reenent,· and do not constitute a right to control the · 
actions of the State. EPA (including its enployees and contractors) is not 
authorized to represent or act on behalf of the State in any matter relatina 
to the subject matter of the Aqreerrent, and the State (including its 
employees and contractet:s) is not authorized to represent or act on 
behalf of EPA in any matter related to the subject: natter of this klreement. 
Neit."ler EPA nor the State shall l:e liable for the contracts, acts, et:TOrs 
or omissions of the aqents~ anployees or contractors of the other party 
entered into, canmitted or perfottned with resoec~ tO· or· in the perfoonance 
of this .agreement. 

This Agreement shall not in any way release any pe~sons or entities from 
liahility with respect to the Sites, nor affect reco·;e~y of ccsts against such 
persons o~ entities. 

11. Reser.vation of Richts 

This l~ree~nt coes not constitute a 'N.aiVP.r of EPA's ri9ht to -take any 
actions ooainst "!nv cer.·sons un~er Sections 104, 106 or.· 107 of CERC!A Ot' anv 
other statutory provision or caruron la-..,, or to intet ... Jene or ;:a::tici;ate as an 
amicus curiae in the State's litiaation reoarcina these Sites. E?~ rese~1es 
the rigii't'""tc)take any civil or arlministrative actions necessar:-1 under CERCL..:.. or 
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other statutory provisions to recover response costs ~ic~ it has incurred 
or will incur at the Sites. 

Any removal activities conducted pursuant to the NCP shall not be restricted 
by the teuns of this ;,greerrent. EPA reserves the right to conduct api_)ropriate 
renoval actions at the Sites, and to pursue available civil, criminal and 
administ~~ive remedies aaainst responsible parties for su~, removal actions. 
EPA agrees to consult with the State prior to conductirYJ such renoval actions. 

Nothing in this k,lreerrent shall prevent EPA or the State fran discharging 
its respective duty to protect public health, welfare or the environment. 

12. Cele tion fran NPL 

Notwithstanding this Agreement, EPA retains its rights and resP.Qnsibilities 
under CERC!A, the NCP, and applicable guidance to dete1:mine whether deletion of 
the Sites fran the NPL is appropriate upon canpletion of response activity at 
the Sites, and to delete or retain the Site2. on the NPL. 

13. Q.Jration of ~.areement 

The Parties agree to adhere to the terms of this Agreerrent so lorg as it 
remains in effect. This Agreenent will teoninate upon implementation of final 
remedies at the Sites to.hich are not inconsistent with the NCP or up::m wi.ttrlrawal 
of either Parcy frau this Agreement. Either party may with:iraw fran this 
}!greemant if the other fails to canply with the terms of this ~errent, or for 
other cause, by giving written notice to the other Party. 

14. Fundina 

The Parties ackncwledge that the State is not new requestirq EPA to provide 
to the State any nonies fran the Hazardc::us Substance Response Fund established 
by section 221 of CERCI.A to supo.ort the State's activities hereunder, and the 
State is currently funding such activities. N:>thirg in this Agreerrent shall 
be construed to limit or foreclose t."le State's ability to request, or EPA's 
ability or authority to provide, pursuant to Section 104 (d) of CERCIA, or 
refuse to provide, such monies in the future for any or all of the Sites. 
~otwithstanding ~~is Agreement, EPA may refuse to reimburse the State ~r 
res~nse <."Osts incurred by the State with respect to the Sites. This Aareanent 
does not constitute preautrorization under Sections 111 or 112 of CERCtA. 

15. ~ffective Date 

This llgre~nt shall beco:re eEfective upon execution by both Pa.t:ti~s. 
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.. 

l:ate 

Date 

ExeOJted by the parties: 

UNITED STATES ENVIRONMENTAL PFOI'ECI'ICN AGENC! 

BY:~ 
J<Jttin G:_/Welles, Regional hi:ninistrator 
EP~ion VIII 

STATE OF .. ·cPLoRAOO I I ·' t !"l ,./... ~!j·--· .... . .· . ~ -- ,...,, ,., 
BY: ~t'/ (~1/ I f.,j,,~(f-1/ . . 
~ .•... /i'Hanas M. Vernon, .M.D. - · 
t"' -ExeOJtive Director 

Colorado Depart:rnant of Health 

BY: D\lo.}.~ \Jo-oW l 
D.lane Woodard, Attorney General 
State of Colorado 


