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IN THE UNITED STATES DISTRICT COURT
	
FOR THE SOUTHERN DISTRICT OF ILLINOIS
	

EAST ST. LOUIS DIVISION
	

)

UNITED STATES OF AMERICA, and )

The STATE OF ILLINOIS, and )

The STATE OF OHIO, )


)

Plaintiffs, )


)

v. ) Civil Action No.  3:13-cv-00616-DRH-SCW 

)
GATEWAY ENERGY )
& COKE COMPANY, LLC, ) CONSENT DECREE 

)

and )


)

HAVERHILL COKE )

COMPANY, LLC, )


)
and )

)
SUNCOKE ENERGY, INC., )

)
Defendants. )
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WHEREAS, Plaintiffs, the United States of America (“United States”), on behalf of the 

United States Environmental Protection Agency (“EPA”); the State of Illinois (“Illinois”); and 

the State of Ohio (“Ohio”), on behalf of the Ohio Environmental Protection Agency (“Ohio 

EPA”) and its contractual agent, the Portsmouth Local Air Agency, have filed a complaint 

(“Complaint”) concurrently with this Consent Decree, alleging that Defendants Haverhill Coke 

Company LLC (“HNCC”), Gateway Energy Coke Company (“GECC”), and SunCoke Energy, 

Inc. (together, the “Defendants”) violated Sections 160-169 of the Clean Air Act (“CAA” or 

“Act”), 42 U.S.C. §§ 7470-7479, and analogous State laws including Section 9.1 of the Illinois 

Environmental Protection Act, 415 ILCS 5/9 (2010), and Chapter 3704 of the Ohio Revised 

Code (“R.C.”) and the rules adopted thereunder, and the federally-enforceable State 

Implementation Plan (“SIPs”) for Illinois and Ohio approved by EPA pursuant to Section 110 of 

the CAA, 42 U.S.C. § 7410, which incorporate and/or implement the above-listed federal 

requirements, and that Defendants violated the General Provisions of the National Emission 

Standards for Hazardous Air Pollutants for Source Categories, 40 C.F.R. Part 63, Subpart A, 

promulgated under Section 112 of the Act, 42 U.S.C. § 7412, which require at all times operation 

and maintenance in a manner consistent with safety and good air pollution control practices for 

minimizing emissions; 

WHEREAS, the Plaintiffs allege that at all times relevant to the Complaint, HNCC and 

SunCoke and/or its predecessors in interest owned and operated the Haverhill Coke Company 

LLC plant in Franklin Furnace, Ohio (“Haverhill Facility”), and GECC and SunCoke owned and 

operated the Gateway Energy and Coke Company (“Gateway Facility”) plant in Granite City, 

Illinois (the “Facilities”); 
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WHEREAS, the Plaintiffs allege that Defendants and/or their predecessors in interest 

operated the Facilities in excess of Bypass Venting limits specified in their Prevention of 

Significant Deterioration (“PSD”) Permits, and emitted sulfur dioxide (“SO2”), particulate matter 

(“PM”), nitrogen oxides (“NOx”) and lead (“Pb”) through the Bypass Vents above applicable 

permit limits, and that Defendants have failed to comply with ongoing requirements for 

emissions monitoring, recordkeeping, and reporting, in violation of the CAA;   

WHEREAS, as more specifically described in Section IV (Compliance Requirements), 

Defendants have agreed to install redundant Heat Recovery Steam Generators (“HRSGs”) at the 

Facilities to reduce the release of waste heat and associated emissions directly to atmosphere 

from Bypass Vent Stacks and thereby reduce SO2, PM, Sulfuric Acid Mist, hydrochloric acid 

(“HCl”), mercury (“Hg”), and Pb and to implement good air pollution control practices to 

minimize air pollution at the Facilities; 

WHEREAS, Defendants have represented that each of the Facilities requires 14 days of 

maintenance time over a rolling 24 month period for FGD and HRSG maintenance after 

installation of the redundant HRSGs; 

WHEREAS, Defendants do not admit the violations alleged in the Complaint and have 

worked cooperatively with the Plaintiffs to settle this matter in an expedited manner; 

 WHEREAS, the Parties recognize, and this Court by entering this Consent Decree finds, 

that this Consent Decree has been negotiated by the Parties in good faith, will avoid litigation 

among the Parties, and that this Consent Decree is fair, reasonable, and in the public interest; 

NOW, THEREFORE, before the taking of any testimony, without the adjudication or 

admission of any issue of fact or law except as provided in Section I (Jurisdiction and Venue),  
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and with the consent of the Parties, IT IS HEREBY ADJUDGED, ORDERED, AND DECREED 

as follows: 

I. JURISDICTION AND VENUE 

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331, 1345, 1355, 1362, and 1367, and Section 113(b) of the CAA, 42 U.S.C. § 

7413(b), and over the Parties. Venue lies in this District pursuant to Section 113(b) of the CAA, 

42 U.S.C. § 7413(b), and 28 U.S.C. §§ 1391(b) and (c) and 1395(a), because some of the 

violations alleged in the Complaint are alleged to have occurred in, and Defendants conduct 

business in, this judicial district.  Defendants consent to this Court’s jurisdiction over this 

Consent Decree and any action to enforce this Consent Decree, and to venue in this judicial 

district. 

2. For purposes of this Consent Decree, Defendants agree that the Complaint states 

claims upon which relief may be granted pursuant to Sections 111, 165 and 502 of the CAA, 42 

U.S.C. §§ 7411, 7475 and 7661a. 

3. Notice of the commencement of this action has been given to the States of Ohio 

and Illinois as required by Section 113 of the CAA, 42 U.S.C. § 7413. 

II. APPLICABILITY 

4. The obligations of this Consent Decree apply to and are binding upon the United 

States, the State of Illinois, the State of Ohio, and upon Defendants and their officers, employees, 

agents, successors, assigns, and other entities or persons otherwise bound by law. 

5. Defendants shall condition any transfer, in whole or in part, of ownership of, 

operation of, or other interest (exclusive of any non-controlling, non-operational shareholder 

interest) in, the Haverhill, Middletown or Gateway Facilities upon the execution by the 
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transferee of a modification to the Consent Decree, which makes the terms and conditions of the 

Consent Decree that apply to the respective Facility applicable to the transferee.  In the event of 

such transfer, Defendants shall notify the United States and, in the case of the Gateway Facility, 

the State of Illinois, and, in the case of the Haverhill or Middletown Facilities, the State of Ohio.  

By no earlier than thirty (30) Days after such notice, Defendants may file a motion to modify the 

Consent Decree with the Court to make the terms and conditions of the Consent Decree 

applicable to the transferee. Defendants shall be released from the obligations and liabilities of 

this Consent Decree unless the United States opposes the motion and the Court finds the 

transferee does not have the financial and technical ability to assume the obligations and 

liabilities under the Consent Decree.  The requirements of this Paragraph 5 shall not apply to 

transfers to SunCoke affiliates, who will be bound by this Decree upon transfer as an assignee. 

6. Defendants shall provide a copy of this Consent Decree to all officers, employees, 

and agents whose duties include compliance with any provision of this Decree, as well as any 

contractor retained to perform work required under this Consent Decree.  Defendants shall 

condition any such contract upon performance of the work in conformity with the terms of this 

Consent Decree. 

7. Purpose. It is the express purpose of the Parties in entering this Consent Decree 

to further the objectives of the Act, as enunciated in Section 101 of the Act, 42 U.S.C. § 7401 et 

seq., and with respect to the Gateway Facility, the objectives of the Illinois Environmental 

Protection Act, 415 ILCS 5/1 et seq., and with respect to the Haverhill Facility, the objectives of 

Chapter 3704 of the Ohio Revised Code. All plans, reports, construction, maintenance and other 

obligations in this Consent Decree or resulting from the activities required by this Consent 

Decree shall have the objective of causing Defendants to come into and remain in full 
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compliance with the terms of its applicable permits and the Act, and Chapter 3704 of the Ohio 

Revised Code for the Haverhill Facility and the Illinois Environmental Protection Act with 

respect to the Gateway Facility. 

III. DEFINITIONS 

8. Terms used in this Consent Decree that are defined in the CAA or in federal and 

state regulations promulgated pursuant to the CAA shall have the meaning assigned to them in 

the CAA or such regulations, unless otherwise provided in this Decree.  Whenever the terms set 

forth below are used in this Consent Decree, including attached appendices, the following 

definitions shall apply: 

a. “Affected Coke Oven Battery” shall mean all heat recovery ovens, where 

coal undergoes destructive distillation to produce coke, at HNCC No. 1, HNCC No. 2, and 

GECC, respectively. 

b. “Baghouse” shall mean the fullstream (fabric filter/membrane) particulate 

emission control device.  The Baghouse is a part of the associated Flue Gas Desulfurization Unit 

(“FGD”). 

c. “Bypass Vent Stack” shall mean each vent stack located between the coke 

oven battery common tunnel and each HRSG at the Facilities.  In HNCC’s Construction Permit – 

PSD PTI 07-00511, Bypass Vent Stacks are termed “bypass vents,” and are identified as Stacks 

1-10. In GECC’s Construction Permit -- PSD Approval No. 06070020, issued March 13, 2008, 

these vent stacks are termed “waste heat stacks,” and are identified as Stacks 1-6. 

d. “Bypass Venting” shall mean the redirection of a gas stream, including 

associated waste heat and emissions at an Affected Coke Oven Battery (a) through the Bypass 

Vent Stacks directly to the atmosphere (thereby bypassing the HRSGs and FGD) for any reason, 
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or (b) through the Main Stack when such venting is not controlled by the FGD.  Bypass Venting 

through a Bypass Vent Stack commences when a Bypass Vent Stack lid opens and continues 

until the Bypass Vent Stack lid closes; Bypass Venting through the Main Stack occurs when a 

gas stream vented through the Main Stack is not controlled by the FGD and continues until 

venting through the Main Stack is controlled by the FGD.   

e. “Bypass Venting Incident” shall mean all Bypass Venting that lasts longer 

than thirty (30) cumulative minutes for all stacks at an Affected Coke Oven Battery over a 

twenty-four (24) hour period. This definition shall be used only to determine if a root cause 

analysis is required pursuant to Paragraph 20 for a period of Bypass Venting.  This definition 

shall not be used to determine compliance with the emissions limitations contained in the 

Consent Decree or applicable Permits. 

f. “Charging” shall mean the process of introducing coal feed into a coke 

oven. 

g. “Coal sulfur content” shall mean the elemental composition of sulfur in 

coal by weight as determined by methods approved in the Permits. 

h.  “Complaint” shall mean the complaint filed by the United States, the State 

of Illinois, and the State of Ohio in this action. 

i. “Consent Decree” or “Decree” shall mean this Decree and all appendices 

attached hereto. 

j. “Day” shall mean a calendar day.  In computing any period of time under 

this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal or State 

holiday, the period shall run until the close of business of the next working day.  

k. “Defendants” shall mean HNCC, GECC, and SunCoke Energy.  
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l. “Effective Date” shall have the meaning given in Section XIV (Effective 

Date). 

m. “EPA” shall mean the United States Environmental Protection Agency 

and any successor departments or agencies.  

n. “Existing HRSG” shall mean a HRSG that is already installed and 

operational at either the Haverhill Facility or the Gateway Facility on the Effective Date.  

Existing HNCC HRSGs are HRSGs 1-5 at HNCC No. 1, and HRSGs 6-10 at HNCC No. 2.  

Existing GECC HRSGs are HRSGs 1-6 at GECC.   

o. “Flue Gas Desulfurization unit” or “FGD” shall mean a dry scrubber used 

to remove sulfur dioxides and acid gases, among other pollutants, from the products of 

combustion or flue gases from gaseous waste streams before discharge to the atmosphere.  

HNCC owns and operates two FGDs, distributed as one per one hundred (100) ovens among the 

two hundred (200) coke ovens at the Haverhill Facility.  GECC owns and operates one FGD, 

which serves the Gateway Facility’s one hundred and twenty (120) coke ovens.  

p. “FGD Maintenance Bypass Venting” shall mean Bypass Venting at an 

Affected Coke Oven Battery due to Scheduled FGD Maintenance. 

q. “Gateway Facility” shall mean the coke plant located at 2585 

Edwardsville Road, Granite City, Illinois, 62040.  The Gateway Facility includes one hundred 

and twenty coke ovens, six Heat Recovery Steam Generators, six Bypass Vent Stacks, one FGD, 

one Baghouse, one Main Stack, and ancillary equipment.   

r. “GECC” shall mean the Gateway Energy & Coke Company, LLC.  

s. “GECC Battery” shall mean the coke oven battery located at the Gateway 

Facility. 

7 




 

 

 

 

 

 

 

 

   

 

 

 

    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 10 of 119 Page ID #53 

t. “Haverhill Facility” shall mean the coke plant located at 2446 Gallia Pike, 

Franklin Furnace, Ohio, 45629. The Haverhill Facility is divided into two one-hundred (100) 

coke oven batteries identified as HNCC No. 1 and HNCC No. 2, ten Heat Recovery Steam 

Generators (1-10), ten Bypass Vent Stacks (1-10), two FGDs, two Baghouses, two Main Stacks, 

and ancillary equipment. 

u. “Heat Recovery Steam Generator” or “HRSG” shall mean an energy 

recovery heat exchanger that recovers heat from a hot gas stream for the purpose of steam 

generation. 

v. “HNCC” shall mean the Haverhill Coke Company LLC. 

w.  “HRSG Maintenance Bypass Venting” shall mean Bypass Venting out of 

a single Bypass Vent Stack at an Affected Coke Oven Battery due to Scheduled HRSG 

Maintenance. 

x. “HRSG Outage” means the period of time when a HRSG is not operating. 

y. “Illinois” shall mean the State of Illinois. 

z. “Main Stack” shall mean the main stack located at the end of the control 

train after the FGD and baghouse. 

aa. “Malfunction” shall mean any sudden, infrequent, and not reasonably 

preventable failure of air pollution control and monitoring equipment, process equipment, or a 

process to operate in a normal or usual manner that causes, or has the potential to cause, the 

emissions limitations in an applicable standard or permit to be exceeded.  Failures that are caused 

in part or entirely by poor maintenance or careless operation are not malfunctions.  Nothing in 

this definition shall eliminate the obligation of HNCC No. 1 and No. 2 to comply with the 

requirements of Ohio Adm. Code 3745-15-06.  
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bb. “Middletown Facility” shall mean the coke plant located at 3353 Yankee 

Road, Middletown, Ohio 45044. The Middletown Facility includes one hundred (100) coke 

ovens, five (5) HRSGs, five (5) Bypass Vent Stacks, one FGD, one Baghouse, one Main Stack, 

and ancillary equipment. 

cc. “Month” shall mean calendar month. 

dd. “Ohio” shall mean the State of Ohio, acting on behalf of Ohio EPA and 

the Portsmouth Local Air Agency. 

ee. “Paragraph” shall mean a portion of this Consent Decree identified by an 

Arabic numeral. 

ff. “Particulate matter” or “PM” emissions shall mean all finely divided solid 

or liquid material, other than uncombined water, emitted to the ambient air as measured by 

applicable reference methods, or an equivalent or alternative method, specified in 40 C.F.R. 

Chapter 1, or by a test method specified in an approved State implementation plan.   

gg. “Parties” shall mean the United States, the State of Illinois, the State of 

Ohio, HNCC, GECC, and SunCoke Energy. 

hh. “Permits” shall mean GECC’s Construction Permit – PSD Approval No. 

06070020, issued by the Illinois Environmental Protection Agency March 13, 2008  – and 

HNCC’s Final PSD Permit-to-Install (PTI) 07-00511, issued December 11, 2003, as modified by 

HNCC’s Final Administrative Modification of PSD Permit-to-Install (PTI) 07-00511, issued by 

the Ohio Environmental Protection Agency on January 15, 2008, all as may be modified from 

time to time, not inconsistent with Section IV.I (Permit Requirements) of this Decree. 

ii. “PSD” shall mean the Prevention of Significant Deterioration 

requirements at Part C of Subchapter I of the CAA, 42 U.S.C. §§ 7470-7492, and the 
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implementing regulations at 40 C.F.R. Part 52, and as incorporated in Ohio Adm. Code Section 

3745-31. Approval and Promulgation of Implementation Plans; Ohio, 68 Fed. Reg. 2909 

(January 22, 2003), revised by Approval and Promulgation of Implementation Plans; Ohio New 

Source Review Rules, 75 Fed. Reg. 8496 (February 25, 2010). 

jj. “Redundant HRSG” shall mean a HRSG that operates simultaneously with 

an Existing HRSG, including in the event of the loss of one of the Existing HRSGs, that meets 

the criteria set forth in Section IV.A (Redundant HRSG Project). 

kk. “Redundant HRSG Tie-In” shall commence when a hot duct at an Existing 

HRSG is cooled for purposes of installing a Redundant HRSG, and shall conclude when a 

Redundant HRSG and the Existing HRSGs can consistently operate simultaneously. 

ll. “R.C.” shall mean the Ohio Revised Code. 

mm. “Rolling 12-Month Limit” shall mean an emission limit for a pollutant that 

applies for any twelve consecutive months. 

nn. “Rolling 24-Month Limit” shall mean an emission limit for a pollutant that 

applies for any twenty-four consecutive months during the period in which the emissions limits 

in Paragraph 17 apply. 

oo. “Root Cause” shall mean the primary cause or causes of a Bypass Venting 

Incident as determined by the Root Cause Failure Analysis in Section IV.D (Root Cause Failure 

Analysis for Bypass Venting Incidents) of this Consent Decree. 

pp. “Root Cause Failure Analysis” or “RCFA” shall mean an assessment 

conducted pursuant to Section IV.D (Root Cause Failure Analysis for Bypass Venting Incidents) 

of this Consent Decree to determine the primary cause and any contributing cause of a Bypass 

Venting Incident. 
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qq. “Scheduled FGD Maintenance” shall mean preventative maintenance, 

inspection, and repair of FGD components, which is planned for and scheduled no less than 

twenty-one (21) Days prior to commencement of such activity.  FGD work completed with at 

least forty-eight (48) hours’ notice shall constitute Scheduled FGD Maintenance, provided that 

such work was originally scheduled no less than twenty-one (21) Days prior to the actual 

commencement of such activity.  

rr. “Scheduled HRSG Maintenance” shall mean preventative maintenance, 

inspection, and repair of HRSG components, which is planned for and scheduled no less than 

seven (7) Days prior to commencement of such activity. HRSG work completed with at least 

forty-eight (48) hours’ notice shall constitute Scheduled HRSG Maintenance, provided that such 

work was originally scheduled no less than seven (7) Days prior to the actual commencement of 

such activity.   

ss. “Section” shall mean a portion of this Consent Decree identified by a 

Roman numeral. 

tt. “SO2” shall mean sulfur dioxide.  

uu. “SunCoke Energy” shall mean SunCoke Energy, Inc.  

vv.  “Title V Permit” shall mean a permit required by, or issued pursuant to, 

42 U.S.C. §§ 7661-7661f, and Section 39.5 of the Illinois Environmental Protection Act, 415 

ILCS 5/39.5 (2010), and the implementing regulations at 40 C.F.R. Part 70, as may be modified 

from time to time, not inconsistent with Section IV.I (Permit Requirements) of this Decree, or a 

permit required by, or issued pursuant to, 42 U.S.C. §§ 7661-7661f, and Ohio R.C. 3704.036, and 

the implementing regulations at 40 C.F.R. Part 70, as may be modified from time to time, not 

inconsistent with Section IV.I (Permit Requirements) of this Decree. 
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ww. “Ton” or “tons” shall mean short ton or short tons.  One ton equals 2000 

pounds. 

xx. “United States” shall mean the United States of America, acting on behalf 

of EPA. 

IV. COMPLIANCE REQUIREMENTS 

A. Redundant HRSG Project 

9. No later than twenty-seven months after the Effective Date for HNCC No. 2 and 

fifty-one months after the Effective Date at HNCC No. 1 and the GECC Battery, Defendants 

shall have completed construction and commenced operation of the Redundant HRSGs.     

10. Defendants shall design, construct, install, and operate redundant heat recovery 

steam generators (“Redundant HRSG Project”) at each Affected Coke Oven Battery to capture, 

cool, and route to pollution control equipment waste gases and associated emissions from each 

Affected Coke Oven Battery during HRSG Outages. 

11. The Redundant HRSG Project at HNCC No. 2 and HNCC No. 1 shall include 

installation of one or more Redundant HRSGs per one hundred (100) ovens, sufficient to 

collectively accommodate 100% of the gases from no less than twenty (20) ovens, at charge 

weights of forty-eight (48) tons of coal on a wet basis per oven.  The Redundant HRSG Project 

at GECC shall include installation of one or more Redundant HRSGs per one-hundred twenty 

(120) ovens, sufficient to collectively accommodate 100% of the gases from no less than twenty 

(20) ovens, at charge weights of fifty (50) tons of coal on a wet basis per oven.   

12. Each Redundant HRSG at each Affected Coke Oven Battery shall be operated 

concurrently with Existing HRSGs and be available to receive coking gases normally routed 

through Existing HRSGs on-demand, and shall be operated to prevent to the extent practicable, 
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any Bypass Vent Stack from opening during the transfer, except when the Redundant HRSG is 

down for maintenance.   

13. Each Redundant HRSG shall be installed and operated in accordance with the 

Redundant HRSG Work Plan attached as Appendix 1 to the Consent Decree. 

B. Emission Limits 

14. Beginning on the Effective Date, ending on the date Paragraph 17 takes effect, 

and not including the Redundant HRSGs Tie-in periods referenced in Paragraph 15, Defendants 

shall comply with the following Bypass Venting emission limits at each Affected Coke Oven 

Battery specified in the table below: 

Pollu 
tant 

Each Bypass Vent Stack 
(pounds/hour) 

Main Stack Bypass Venting 
(pounds/hour) 

Total Bypass Venting 
(tons/yearb) 

HNCC 
No. 1 

HNCC 
No. 2 

GECC 
HNCC 
No. 1 

HNCC 
No. 2 

GECC 
HNCC 
No. 1 

HNCC 
No. 2 

GECC 

SO2 
323c 323c 323c 1615c 1615c 1938c 

155.1 155.1 302.3
420d 420d --- 2100d 2100d ---

PM 34.3a 34.3a 34.3a 171.5a 171.5a 205.8a 16.5 16.5 30.24 

Pb --- --- 0.186a --- --- 1.116a --- --- 0.17 

Table Notes: 
a. Compliance shall be determined in accordance with Section IV.F (Quantification of 

Emissions During Bypass Venting).  The emissions limits relating to PM include both 
filterable and condensable emissions. 

b. Rolling 12-month total. 
c. For any Bypass Venting Incident lasting 48 consecutive hours or longer, compliance shall 

be determined as a rolling 48-hour average, for each such Bypass Venting Incident.  For 
any Bypass Venting Incident lasting less than 48 consecutive hours, this limit shall not 
apply. 

d. Based on a 3-hour block average. 

15. For purposes of Redundant HRSG Tie-In pursuant to this Consent Decree only, 

Defendants shall have seven hundred twenty (720) hours to complete such work, per Bypass 


Vent Stack, including all Bypass Venting through the Main Stack.  From the time this work is 
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started until the time specified in Paragraph 17, Defendants shall comply with the limits 

specified in the table below:  

Pollutant 

Each Bypass Vent Stack 
(pounds/hour) 

Main Stack Bypass Venting 
(pounds/hour) 

HNCC 
No. 1 

HNCC 
No. 2 

GECC 
HNCC 
No. 1 

HNCC 
No. 2 

GECC 

SO2 
323b 323b 323b 1615b 1615b 1938b 

420c 420c --- 2100c  2100c ---

PM 34.3a 34.3a 34.3a 171.5a 171.5a 205.8a 

Pb --- --- 0.186a --- --- 1.116a 

Table Notes: 
a. Compliance shall be determined in accordance with Section IV.F (Quantification 

of Emissions During Bypass Venting).  The emissions limits relating to PM 
include both filterable and condensable emissions.    

b. For any Bypass Venting Incident lasting 48 consecutive hours or longer, 
compliance shall be determined as a rolling 48-hour average, for each such 
Bypass Venting Incident. For any Bypass Venting Incident lasting less than 48 
consecutive hours, this limit shall not apply. 

c. Based on a 3-hour block average. 

16.   Compliance with the SO2 limits in Paragraphs 14 and 15 shall be determined 

pursuant to Section IV.F using (a) the average of all of the concentration data from the 

continuous emissions monitoring system (“CEMS”) required by Section IV.G.b, for the duration 

of the Bypass Venting or as otherwise defined in the limits in Paragraphs 14 and 15 above, when 

the CEMS is producing valid data, (b) average flow rate from the Flue Gas Flow Rate Study 

required by Paragraph 36 (or, in the case of a bypass through the Main Stack, valid CEMS and 

flow data from the Main Stack); and (c) the duration of the Bypass Venting.  If the CEMS is not 

operational and producing valid data by the time the HRSG Outage begins, compliance with the 

SO2 limits in Paragraphs 14 and 15 shall be determined pursuant to Section IV. F using the most 

recent stack test required by Section IV.G.a.  Compliance with the Pb and PM limits in 
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Paragraphs 14 and 15 shall be determined by the stack tests required by Section IV.G.a.  

Compliance with the rolling 12-Month Limits in Paragraph 14 shall be determined by adding the 

sum of the emissions over a twelve (12) month period, commencing one year after the Effective 

Date and ending twenty-seven (27) months after the Effective Date for HNCC No. 2 and fifty-

one (51) months after the Effective Date for HNCC No. 1 and the GECC Battery.  Nothing in 

this Paragraph shall be interpreted to preclude Defendants from disconnecting the Bypass Vent 

Stack CEMS in order to complete the Redundant HRSG Tie-ins required by Section IV.A for a 

period not to exceed 360 total cumulative hours.     

17. Beginning on the earlier of (a) the date Defendants notify Plaintiffs that the 

redundant HRSGs at HNCC No. 2, HNCC No. 1, and the GECC Battery, respectively, are fully 

operational or (b) twenty-seven (27) months after the Effective Date at HNCC No. 2 and fifty-

one (51) months after the Effective Date at HNCC No. 1 and the GECC Battery, Defendants 

shall comply with the Bypass Venting emission limits1 specified in the table below at each 

Affected Coke Oven Battery:   

Pollu 
tant 

Each Bypass Vent Stack 
(pounds/hour) 

Main Stack Bypass Venting 
(pounds/hour) 

Total Bypass Venting 
(tons/yearb) 

HNCC 
No. 1 

HNCC 
No. 2 

GECC 
HNCC 
No. 1 

HNCC 
No. 2 

GECC 
HNCC 
No. 1 

HNCC 
No. 2 

GECC 

323c 323c 323c 1615c 1615c 1938c 

271.3 271.3 
325.6

SO2 420d 420d -- 2100d 2100d --

PM 34.3a 34.3a 34.3a 171.5a 171.5a 205.8a 

28.8 28.8 34.6 

Pb --- --- 0.186a --- --- 1.116a --- ---
0.188 

1 Nothing in Paragraph 17 of this Consent Decree shall eliminate Defendants’ obligations to comply with the 
existing requirements of Defendants’ relevant permits. 
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Table Notes: 
a. Compliance shall be determined in accordance with Section IV.F (Quantification of 

Emissions During Bypass Venting).  The emissions limits relating to PM include both 
filterable and condensable emissions.       

b. Rolling 24-month total. 
c. For any Bypass Venting Incident lasting 48 consecutive hours or longer, compliance shall 

be determined as a rolling 48-hour average, for each such Bypass Venting Incident.  For 
any Bypass Venting Incident lasting less than 48 consecutive hours, this limit shall not 
apply. 

d. Based on a 3-hour block average. 

18. Compliance with the limits in Paragraph 17 shall be determined pursuant to 

Section IV.F using the most recent stack test required by Section IV.G.a.  Compliance with the 

Rolling 24-Month Limits in Paragraph 17 shall be determined by adding the emissions over a 

twenty-four (24) month period, commencing two years after Paragraph 17 takes effect.   

C. Emissions Minimization During All Bypass Venting 

19. During all periods of Bypass Venting at each Facility, Defendants shall minimize 

Bypass Venting emissions at each Affected Coke Oven Battery.  Accordingly, Defendants shall, 

if practicable, take the following actions (beginning forty-eight (48) hours prior to the period of 

Bypass Venting if practicable, and if that is not practicable, as soon as the Facility can do so), or 

if not taken, shall indicate in the Root Cause Failure Analysis required by Paragraph 20 why the 

steps were not taken: 

a. Reduce the coal charge at each Affected Coke Oven Battery to no more 

than a forty-two and a half (42.5) ton average on a wet weight basis.  If the Bypass Venting is 

caused by a HRSG Outage, Defendants need only reduce the coal charged to the ovens affected 

by the HRSG Outage; 

b. Minimize sulfur content of coal charged to each oven to no more than 

1.1% by weight. If the Bypass Venting is caused by a HRSG Outage, Defendants need only 

16 
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minimize to 1.1% by weight or less the sulfur content of the coal charged to the ovens affected 

by the HRSG Outage; and 

c. Minimize the duration of the Bypass Venting to the extent practicable. 

D.  Root Cause Failure Analysis for Bypass Venting Incidents 

20. Contents and Timing of Reports. Beginning after the Effective Date, Defendants 

shall complete a Root Cause Failure Analysis (“RCFA”) within thirty (30) Days of the 

conclusion of any Bypass Venting Incident at any Affected Coke Oven Battery.  Defendants 

shall include the RCFA(s) in the semi-annual report required by Section IV.J.  Such reports shall 

set forth the following information concerning the Bypass Venting Incident: 

a.  The date and time that the Bypass Venting Incident started and ended. To 

the extent that the Bypass Venting Incident involved multiple releases either within a twenty-four 

(24) hour period or within subsequent, contiguous, non-overlapping twenty-four (24) hour 

periods, Defendants shall set forth the starting and ending dates and times of each release; 

b.  An estimate of the quantity of SO2, PM, and Lead emissions that were 

emitted and the calculations that were used to determine that quantity; 

c. Identification of the steps taken and not taken pursuant to Paragraph 19, 

along with (1) an explanation of why any steps identified in Paragraph 19 were not taken, (2) an 

estimate of the sulfur content of the coal charged into each coke oven whose emissions are 

bypassed, and (3) an estimate of the corresponding charge weights associated with each such 

coke oven; 

d. For a Bypass Venting Incident that is a result of the following, Defendants 

need only provide the information in subparagraphs (a), (b), and (c) above and note one of the 
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below as the cause of the Bypass Venting: 

(1) Venting that occurs before Paragraph 17 takes effect, and that 

results from Scheduled HRSG Maintenance that is conducted in compliance with the applicable 

Permit; or 

(2) Venting that results from Scheduled FGD Maintenance that is 

conducted in compliance with the applicable Permit or for which Defendants receive Director’s 

approval; or 

(3) Venting that occurs before twenty-seven (27) months after the 

Effective Date for HNCC No. 2 and before fifty-one (51) months after the Effective date for 

HNCC No. 1 and the GECC Battery as a result of completing the Redundant HRSG Tie-In so 

long as 

i. Defendants have submitted notification to EPA and Illinois 

or Ohio, as applicable, in the manner set forth in Section XIII (Notices), at least thirty (30) Days 

prior to the initiation of the Bypass Venting; 

ii. Defendants follow the Project Schedule set forth in the 

Redundant HRSG Work Plan (Appendix 1); and 

iii. The total duration of Bypass Venting for the purposes of 

Redundant HRSG Tie-In at each Affected Coke Oven Battery is no longer than seven hundred 

and twenty (720) hours, per Existing HRSG. 

(4) Venting that occurs after Paragraph 17 takes effect, and that results from 

transferring waste gas from an Existing HRSG to a Redundant HRSG in order to perform 

Scheduled HRSG Maintenance that is conducted in compliance with the applicable Permit so 

long as the Bypass Venting Incident does not last more than sixty (60) minutes for each transfer. 
18 
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e. For all other Bypass Venting Incidents, the RCFA will include the 

requirements in subparagraphs (a), (b), (c) and (f-i):  

f. A detailed analysis that sets forth the root cause(s) and all contributing 

causes of that Bypass Venting Incident, to the extent determinable, and the steps, if any, that 

Defendants took to limit the duration and/or quantity of emissions associated with the Bypass 

Venting Incident; 

g.  An analysis of the measures, if any, that are reasonably available to 

prevent or reduce the likelihood of a recurrence of the Bypass Venting Incident resulting at the 

same Affected Coke Oven Battery from the same root cause(s) and contributing causes in the 

future. The analysis shall evaluate design, operational, and maintenance changes, if any; the 

probable effectiveness of each such measure; the likely cost of each measure; and whether or not 

an outside consultant should be retained to assist in the analysis;   

h.  Either a description of corrective action(s) implemented under this 

Section or, if not already implemented, a schedule for its (their) implementation, including 

proposed commencement and completion dates, or an explanation that corrective action(s) is 

(are) not required; 

i. To the extent that investigations of the causes and/or possible corrective 

actions still are underway on the due date of the report, a statement of the anticipated date by 

which a follow-up report fully conforming to the requirements of this Paragraph will be 

submitted; provided, however, that if Defendants have not submitted a report or a series of 

reports containing the information required to be submitted under this Paragraph within sixty 

(60) Days (or such additional time as EPA may allow) after the due date for the initial report for 

any Event, the stipulated penalty provisions of Section VII (Stipulated Penalties) shall apply for 
19 
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failure to timely submit the report. Nothing in this Paragraph shall be deemed to excuse 

Defendants from their investigation, reporting, and corrective action obligations under this 

Section for any Bypass Venting Incident which occurs after another Bypass Venting Incident for 

which Defendants have requested an extension of time under this Paragraph; and 

j.  To the extent that completion of the implementation of corrective 

action(s), if any, is not finalized at the time of the submission of the report required under this 

Paragraph, then, by no later than thirty (30) Days after completion of the implementation of 

corrective action(s), Defendants shall submit a report identifying the corrective action(s) taken 

and the dates of commencement and completion of the implementation. 

21. Corrective Actions Required. In response to any Bypass Venting Incident other 

than those referenced in Paragraph 20.d., Defendants shall, as expeditiously as possible, 

implement such interim and/or long-term corrective actions, if any, as are reasonable and 

consistent with good engineering practices to minimize the likelihood of a recurrence of the root 

causes and any contributing causes of that Bypass Venting Incident. 

22. If EPA, after consultation with Illinois EPA for corrective actions pertaining to 

GECC and with Ohio EPA for corrective actions pertaining to HNCC, does not notify 

Defendants in writing within sixty (60) Days of receipt of the report(s) required by Paragraph 20 

that it objects to one or more aspects of Defendants’ proposed corrective action(s), if any, and 

schedule(s) of implementation, if any, then that (those) action(s) and schedule(s) shall be deemed 

acceptable for purposes of compliance with Paragraphs 20 and 21 of this Consent Decree. 

23. EPA, Illinois EPA, and Ohio EPA do not, by their agreement to the entry of this 

Consent Decree or by their failure to object to any corrective action that Defendants may take in 

the future, warrant or aver in any manner that any of Defendants’ corrective actions in the future 
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will result in compliance with the provisions of the CAA, the Illinois Environmental Protection 

Act, or R.C. Chapter 3704, or their implementing regulations. Notwithstanding EPA’s, Illinois 

EPA’s, and Ohio EPA’s review of any plans, reports, corrective actions, or procedures under this 

Section IV.D, Defendants shall remain solely responsible for compliance with the CAA, the 

Illinois Environmental Protection Act, and R.C. Chapter 3704, and their implementing 

regulations. Nothing in this Paragraph shall be construed as a waiver of EPA’s, Illinois EPA’s, 

or Ohio EPA’s rights under the CAA, the Illinois Environmental Protection Act, or R.C. Chapter 

3704, or their regulations for future violations of the CAA or its regulations. 

24. If EPA, after consultation with Illinois EPA or Ohio EPA, as appropriate, does 

object, in whole or in part, to Defendants’ proposed corrective action(s) and/or its schedule(s) of 

implementation, or, where applicable, to the absence of such proposal(s) and/or schedule(s), it 

shall notify Defendants of that fact within sixty (60) Days following receipt of the RCFA 

required by Paragraph 20. If EPA and Defendants cannot agree on the appropriate corrective 

action(s), if any, to be taken in response to a particular Bypass Venting Incident, any Party may 

invoke the Dispute Resolution provisions of Section IX of the Consent Decree (Dispute 

Resolution). 

E.  Future Emissions Reductions 

25. The Parties recognize that the reduced Bypass Venting expected to result from 

compliance with this Consent Decree after start-up of the Redundant HRSGs will lower 

emissions of SO2 and PM, and Pb (for the GECC Battery) from the current annual permit limits 

applicable to the period prior to start-up of the Redundant HRSGs.  Defendants shall provide the 

information required by Section IV.F (Quantification of Emission During Bypass Venting) 

regarding emissions during Bypass Venting pursuant to Section IV.J (Reporting Requirements) 
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to allow calculations of emissions reductions achieved pursuant to the Consent Decree.  The 

reduced Bypass Venting will also result in reductions of sulfuric acid mist, hydrochloric acid, 

and mercury emissions from previously emitted levels. 

F. Quantification of Emissions During Bypass Venting 

26. Except as otherwise provided in Paragraph 16, for all regulated pollutants subject 

to a stack test, the quantity of emissions at both the Main Stack and Bypass Vent Stacks, at each 

respective Facility, as applicable, from all Bypass Venting shall be calculated using data from the 

most recent, representative stack test performed during Bypass Venting, using the following 

formula: 

BPS  

C = Σ Di P 
i 

The Variables and Derivation of Multipliers used in the Equations in this Paragraph shall 

have the following meanings:  

C = mass of Contaminant 

P = mass flow rate of Contaminant 

Di = duration of Bypass Venting on Bypass Vent Stack i, except for Bypass Venting in 
compliance with Paragraph 15 

BPS = Bypass Vent Stacks Open during Bypass Venting, where i equals each individual 
open Bypass Stack; during Bypass Venting through the FGD, i is all bypass stacks from 
which venting is occurring and/or would have occurred but for the Bypass Venting at the 
Main Stack. 

i = Bypass Vent Stack i 
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27. The quantity of pollutants emitted shall be rounded to one decimal point.  (For 

example, subsequent to a calculation that results in a number equal to 10.050 tons, the quantity 

of the pollutant emitted shall be rounded to 10.1 tons and 10.049 tons would be rounded to 10.0 

tons.) For purposes of determining the occurrence of, or the total quantity of emissions resulting 

from Bypass Venting that is comprised of intermittent Bypass Venting, the quantity of pollutants 

emitted shall be equal to the sum of the quantities of the pollutant emitted during each such 

period of intermittent Bypass Venting. 

28. Any disputes under the provisions of this Section shall be resolved in accordance 

with Section IX (Dispute Resolution) of this Consent Decree. 

G.  Stack Testing and Continuous Emissions Monitoring 

a. Stack Testing 

29. During each period of Scheduled FGD Maintenance more than ninety (90) Days 

after the Effective Date that is scheduled to last more than two (2) Days, Defendants shall 

conduct the stack performance tests (stack tests) required under this Subsection. 

30. Defendants shall conduct stack tests measuring the emission rate of Pb, PM, 

PM10, HCl, mercury, sulfuric acid mist, NOx, (pre- and post-redundancy), and SO2 (post-

redundancy), at one Bypass Vent in accordance with the applicable requirements of 40 C.F.R. 

Part 60, Appendix A; however, Defendants shall implement the requirements of Paragraph 19 

when conducting stack tests during periods of Bypass Venting.  Defendants shall use best efforts 

to ensure accurate measurements of coke production during each test run. 

31. By no later than sixty (60) Days before any stack test is conducted, Defendants 

shall submit for approval to EPA and Illinois EPA (in the case of the Gateway Facility) or Ohio 
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EPA (in the case of the Haverhill Facility), in the manner set forth in Section XIII (Notices), 

notice of its intent to conduct such test.   

32. The notification required by Paragraph 31 must include the scheduled date of the 

test, an emissions test protocol, a description of the planned operating rate and operating 

conditions, and the procedures that will be used to measure maximum charge weight and rate.  If 

EPA requires modification of information submitted in the notification within thirty (30) days of 

the notice required by Paragraph 31, Defendants shall make such adjustments and conduct the 

stack test in conformity with EPA’s requirements in accordance with Paragraphs 55-59. 

33. By no later than sixty (60) Days after conducting a stack test, Defendants shall 

submit to EPA and Illinois EPA (in the case of the Gateway Facility) or Ohio EPA (in the case of 

the Haverhill Facility), in the manner set forth in Section XIII (Notices), a report documenting 

the results of the stack test. 

b. CEMS Requirements 

34. Within one hundred eighty (180) Days of the Effective Date, Defendants shall 

install  and calibrate an SO2 CEMS capable of measuring the SO2 concentration at one Bypass 

Vent Stack at each Affected Coke Oven Battery in a manner that complies with 40 C.F.R. Part 

60, Appendix B, Performance Specification 2, and the quality assurance/quality control 

requirements specified in 40 C.F.R. Part 60, Appendix F.  Defendants shall use best efforts to 

attempt to certify the CEMS on the first, and in any event, no later than the second, Scheduled 

HRSG Maintenance following installation of the CEMS associated with the Bypass Vent Stack 

on which the CEMS is located. The parties recognize that this is an innovative attempt to 

employ a CEMS on an uncontrolled and extremely hot vent gas stream, and that the application 

of a CEMS on a stack that is venting only sporadically may be impracticable.  Defendants shall 
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use best efforts to maintain and operate a CEMS at each Affected Coke Oven Battery in 

accordance with Paragraph 35 below, until the Redundant HRSG at that Affected Coke Oven 

Battery has commenced operation. 

35. Except during CEMS breakdowns, repairs, calibration checks, zero span 

adjustments, and when disconnected pursuant to Paragraph 16, the SO2 CEMS on each of the 

Facilities shall be in continuous operation for the period required by Paragraph 34 to demonstrate 

compliance with the applicable SO2 emission limits established in Paragraphs 14 and 15. 

Defendants shall use best efforts to avoid CEMS breakdowns and minimize CEMS downtime 

during Bypass Venting. This shall include, but is not limited to, operating and maintaining the 

CEMS in accordance with best practices and maintaining an adequate on-site inventory of spare 

parts or other supplies necessary to make rapid repairs to the equipment. 

36. Defendants shall complete the Flue Gas Flow Rate Study that is Appendix 2 to 

this Consent Decree at one Bypass Vent Stack at each Affected Coke Oven Battery during one of 

the first five Scheduled HRSG Maintenance events at each Affected Coke Oven Battery 

following the Effective Date. The average flow rate from the study for each Affected Coke 

Oven Battery shall be used, in conjunction with the CEMS data, to determine compliance with 

Paragraphs 14 and 15. 

H. FGD and HRSG PMO Plan and Reliability Studies 

a. FGD and HRSG PMO Plans 

37. By no later than six (6) months after the Effective Date, Defendants shall submit 

to EPA (and, for the Gateway Facility, Illinois EPA, and for the Haverhill Facility, Ohio EPA) 

for approval pursuant to Paragraphs 55-59 of the Consent Decree, a plan to implement enhanced 

maintenance and operation of the Affected Coke Oven Batteries, the HRSGs, the FGD, and all 
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other pollution control equipment.  These plans shall be termed Preventive Maintenance and 

Operation Plans (“PMO Plans”).  Each PMO Plan shall be a compilation of the Defendants’ 

approaches for exercising good air pollution control practices and for minimizing emissions at 

the Affected Coke Oven Batteries.  The PMO Plan shall provide for continuous operation of the 

HRSGs and FGD between scheduled maintenance with minimization of emissions.  The PMO 

Plan shall include, but not be limited to, emissions minimization plans, emergency procedures 

and schedules to coordinate Scheduled FGD Maintenance and Scheduled HRSG Maintenance.  

The PMO Plan shall have the goal of eliminating Bypass Venting to ensure compliance with 

Paragraph 17. Defendants shall comply with the PMO Plan at all times, including periods of 

Startup, Shutdown and Malfunction of the HRSG and FGD.  If Defendants make changes to a 

PMO Plan related to minimizing Bypass Venting and/or emissions, such changes shall be 

summarized and reported to EPA and the Illinois EPA or Ohio EPA, as appropriate, pursuant to 

Section IV.J (Reporting Requirements) of the Consent Decree.  Such changes may be 

implemented immediately, but nonetheless shall be subject to approval under Paragraphs 55-59 

of this Consent Decree. 

b. Reliability Studies 

38. Each PMO Plan for each Affected Coke Oven Battery will also contain 

FGD/HRSG Reliability Studies (“Reliability Studies”), which will (1) comprehensively catalog 

and describe all projects implemented in the past to improve the reliability of the operation of 

Existing FGDs and Existing HRSGs at the Affected Coke Oven Batteries, and (2) discuss or 

propose potential future reliability enhancements, including—but not limited to—the following: 

a. Addition of instrumentation at atomizer gas inlets to monitor balance; 

b. Selective use of atomizers for reduced load conditions; 
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c. Addition of dew-point analyzers; 

d. Testing and implementation of spray dryer absorber thermocouple chain; 

and 

e. Increasing the number of spare atomizers for additional maintenance 

redundancy. 

39. The Reliability Studies will contain a schedule for implementation of each project 

that Defendants recommend be implemented in Paragraph 38 and that provides for project 

implementation as soon as practicable. 

40. To the extent that a reliability project not yet implemented is identified as a 

corrective action to address a Root Cause identified in a Root Cause Failure Analysis conducted 

pursuant to Section IV.D (Root Cause Failure Analysis for Bypass Venting Incidents), the 

schedule for implementing the reliability project as a corrective action pursuant to Paragraph 

20.h will supersede any schedule adopted to implement the reliability project under this Section. 

I. Permit Requirements 

41. Permits Prior to Construction or Installation. Defendants shall obtain all required 

federal, state, and local permits necessary for performing any compliance obligation under this 

Consent Decree, including without limitation any permits required by law for construction of the 

Redundant HRSG and pollution control technology, and the installation of equipment at the 

Facilities. Defendants may seek relief under the provisions of Section VIII (Force Majeure) for 

any delay in the performance of any such obligation resulting from a failure to obtain, or a delay 

in obtaining, any permit or approval required to fulfill such obligation if Defendants have 

submitted timely and complete applications. 
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42. Applications for Permits Incorporating the Limits in Section IV.B. By no later 

than one (1) year after the Effective Date, Defendants shall submit an application to modify their 

federally-enforceable construction permit(s) and issued Title V operating permits for each 

Facility to the Ohio EPA (for the Haverhill Facility) and Illinois EPA (for the Gateway Facility), 

in accordance with applicable state and federal rules, including applicable administrative 

amendment and/or modification provisions of such rules, to incorporate the emissions limitations 

and their timing established in Paragraph 17 and the emissions quantification methodology 

established in Section IV.F (Quantification of Emissions During Bypass Venting).   

43. Following submission of the complete permit application, Defendants shall 

cooperate with Ohio EPA or Illinois EPA, as applicable, by promptly submitting all available 

information that they seek following its receipt of the permit materials. 

44. Permits:  Emission Limits and Standards. This Consent Decree shall not 

terminate before the emissions limitations established in Paragraph 17 and the emissions 

quantification methodology established in Section IV.F (Quantification of Emissions During 

Bypass Venting) are incorporated into Defendants’ federally-enforceable construction permit(s) 

and any issued Title V operating permits for the Facilities.    

45.  For any permit applications required by this Section that are filed after the 

Effective Date, Defendants shall submit to EPA in the manner set forth in Section XIII (Notices), 

a copy of each application, as well as a copy of any permit proposed as a result of such 

application, to allow for timely participation in any public comment opportunity.  If, as of the 

Effective Date, Defendants have already received any permit necessary to implement the 

requirements of this Consent Decree, and if EPA has not already received such permits, then no 
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later than thirty (30) Days after the Effective Date, Defendants shall submit copies of such 

permits to EPA in the manner set forth in Section XIII (Notices).  

46. Emission Credit Generation. Defendants shall not use any SO2 PM, or Pb 

emission reductions required by this Consent Decree for the purpose of obtaining netting credits 

or offsets in any PSD, major NSR, and/or minor NSR permit or permit proceeding, and shall not 

buy, sell, or trade any emission reductions required by this Decree; provided, however, that 

nothing in this Consent Decree is intended to prohibit Defendants from: 

a. Using netting reductions or emission offset credits from units that are 

covered by this Decree to the extent that the proposed netting reductions or emission offset 

credits represent the difference between the emission limits set forth in this Consent Decree and 

the more stringent emission limits that Defendants may elect to accept for these units in a 

permitting process; 

b. Using netting reductions or emissions offset credits from units that are not 

subject to an emission limitation under this Consent Decree; and/or 

c. Using netting reductions or emissions offset credits for any pollutants 

other than SO2, PM, and Pb. 

47. Baseline Actual Emissions. For the purposes of calculating baseline actual 

emissions as defined in the PSD or NSR rules, in any PSD, major NSR, and/or minor NSR 

permit or permit proceeding for either the Gateway or the Haverhill Facility, the emission rate 

during any 24-month period after the Effective Date selected by Defendants shall be adjusted 

downward to exclude any emissions that would have exceeded the SO2 and PM limits 

established under Section IV.B of this Consent Decree had the Facility in question been required 
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to comply with the SO2 and PM limits established under Section IV.B during the consecutive 24-

month period. 

J. Reporting Requirements 

48. Defendants shall submit, in the manner set forth in Section XIII (Notices), a semi-

annual progress report no later than January 31 and July 31 of each year, with the first semi-

annual report due on the first January 31 or July 31 that occurs more than ninety (90) Days after 

the Effective Date. Each semi-annual report shall contain the following information with respect 

to, respectively, the half-year between July 1 and December 31, or the half-year between January 

1 and June 30, commencing on the Effective Date: 

a. Work performed and progress made toward implementing the 

requirements of Section IV (Compliance Requirements), including completion of any milestones; 

b. Any significant modifications to previously-submitted design 

specifications of any pollution control system, or to monitoring equipment, required to comply 

with the requirements of Section IV (Compliance Requirements); 

c. Any significant problems encountered or anticipated in complying with 

the requirements of Section IV (Compliance Requirements), including implemented or proposed 

solutions; 

d. A summary of the emissions monitoring and testing data collected to 

demonstrate compliance with a requirement of this Consent Decree; 

e. All exceedances of any emission limits set forth in Section IV.B (Emission 

Limits) of this Consent Decree; 

f. All failures to comply with the emissions minimization required by 

Section IV.C. of this Consent Decree; 
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g. All RCFA(s) required by Section IV.D (Root Cause Failure Analysis for 

Bypass Venting Incidents) of this Consent Decree; 

h. Any updated PMO Plan required by Paragraph 37 of this Consent Decree; 

i. The emissions reduction information required by Paragraph 25; 

j. Status of permit applications and a summary of all permitting activity 

pertaining to compliance with this Consent Decree; 

k. Any reports to the State of Illinois or the State of Ohio pertaining to 

compliance with this Consent Decree or the CAA; and 

l. Information required by Appendix 4 (Potential Middletown Redundant 

HRSG Project). 

49. If Defendants have reason to believe that they have violated or may violate any 

requirement of this Consent Decree for which notice is not provided in Paragraph 48a.-l. above 

or for which a RCFA is not required pursuant to Section IV.D (Root Cause Failure Analysis for 

Bypass Venting Incidents), Defendants shall notify the United States, the State of Illinois, and 

the State of Ohio of such violation or potential violation of this Consent Decree and its duration 

or anticipated likely duration, in writing, within forty-five (45) Days of the Day Defendants first 

become aware of the violation or likely violation, with an explanation of the violation’s likely 

cause and of the remedial steps taken, or to be taken, to prevent or minimize such violation.  If 

the cause of the violation cannot be fully explained at the time the report is due, Defendants shall 

so state in the report. Defendants shall investigate the cause of the violation and shall then 

submit an amendment to the report, including a full explanation of the cause of the violation, 

within thirty (30) Days of the Day Defendants become aware of the cause of the violation.  

Nothing in this Paragraph or the following Paragraph relieves Defendants of their obligation to 
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provide the notice required by Section VIII (Force Majeure), although notice provided pursuant 

to Section VIII (Force Majeure) also satisfies this Paragraph with respect to the event(s) in such 

notice. 

50. Whenever any violation of this Consent Decree or of any applicable permits or 

any other event affecting Defendants’ performance under this Decree, or the performance of 

either Facility, may pose an immediate threat to the public health or welfare or the environment, 

Defendants shall notify EPA and, for violations occurring at the Gateway Facility, Illinois EPA, 

and, for violations relating to the Haverhill Facility, Ohio EPA, orally or by electronic or 

facsimile transmission as soon as possible, but no later than twenty-four (24) hours after 

Defendants first knew or should have known that the violation or event may pose an immediate 

threat to the public health or welfare or the environment.  This procedure is in addition to the 

requirements set forth in Section IV.D (Root Cause Failure Analysis for Bypass Venting 

Incidents), and is in addition to any other state or federal reporting requirement which may be 

applicable. 

51. All reports shall be submitted to the persons and in the manner designated in 

Section XIII (Notices).  

52. Each report submitted by Defendants under this Section shall be signed by a plant 

manager, a corporate official responsible for environmental management and compliance, or a 

corporate official responsible for plant engineering management of Defendants and shall include 

the following certification:  

I certify under penalty of law that this information was prepared under my direction or 
supervision in accordance with a system designed to assure that qualified personnel 
properly gather and evaluate the information submitted.  Based on my directions and my 
inquiry of the person(s) who manage the system, or the person(s) directly responsible for 
gathering the information, the information submitted is, to the best of my knowledge and 
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belief, true, accurate, and complete.  I am aware that there are significant penalties for 
submitting false information, including the possibility of fine and imprisonment for 
knowing violations. 

This notification requirement does not apply to emergency or similar notifications where 

compliance would be impractical. 

53. The reporting requirements of this Consent Decree do not relieve Defendants of 

any reporting obligations required by the CAA or implementing regulations, or by any other 

federal, state, or local law, regulation, permit, or other requirement.  The reporting requirements 

of this Section are in addition to any other reports, plans, or submissions required by other 

Sections of this Consent Decree. 

54. Any information provided pursuant to this Consent Decree may be used by the 

United States, the State of Ohio or the State of Illinois in any proceeding to enforce the 

provisions of this Consent Decree and as otherwise permitted by law.  All information and 

documents submitted by Defendants to the United States, Illinois or Ohio pursuant to this 

Consent Decree shall be subject to public inspection unless identified and supported as 

confidential business information (CBI) in accordance with 40 C.F.R. Part 2.  Under no 

circumstances shall emissions data be identified or considered CBI. 

55. Approval of Deliverables. After review of any plan, report, or other item that is 

required to be submitted for approval pursuant to this Consent Decree, EPA, after consultation 

with the State of Illinois or Ohio, as appropriate, shall in writing: a) approve the submission; b) 

approve the submission upon specified conditions; c) approve part of the submission and 

disapprove the remainder; or d) disapprove the submission.  If EPA has not approved or 

disapproved of the submission within sixty (60) Days, then Defendants may proceed to 

implement the plan, report, or other item. 

33 




 

 

 

 

 

 

 

 

 

 

    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 36 of 119 Page ID #79 

56. If the submission is approved pursuant to Paragraph 55, Defendants shall take all 

actions required by the plan, report, or other document, in accordance with the schedules and 

requirements of the plan, report, or other document, as approved.  If the submission is 

conditionally approved or approved only in part, pursuant to Paragraph 55, Defendants shall, 

upon written direction from EPA, after consultation with the State of Illinois and/or State of 

Ohio, as appropriate, take all actions required by the approved plan, report, or other item that 

EPA, after consultation with the relevant State, determines are technically severable from any 

disapproved portions, subject to Defendants’ right to dispute only the specified conditions or the 

disapproved portions under Section VIII (Dispute Resolution). 

57. If the submission is disapproved in whole or in part pursuant to Paragraph 55, 

Defendants shall, within forty-five (45) Days of such disapproval, or such other time as the 

Parties agree to in writing, correct all deficiencies and resubmit the plan, report, or other item, or 

disapproved portion thereof, for approval, in accordance with the preceding Paragraphs.  If the 

resubmission is approved in whole or in part, Defendants shall proceed in accordance with the 

preceding Paragraph. 

58. Any stipulated penalties applicable to the original submission, as provided in 

Section VII (Stipulated Penalties), shall accrue during the 45-Day period or other specified 

period, but shall not be payable unless the resubmission is untimely or is disapproved in whole or 

in part; provided that, if the original submission was so deficient as to constitute a material 

breach of Defendants’ obligations under this Decree, the stipulated penalties applicable to the 

original submission shall be due and payable notwithstanding any subsequent resubmission. 

59. If a resubmitted plan, report, or other item, or portion thereof, is disapproved in 

whole or in part, EPA, after consultation with the State of Illinois and/or State of Ohio, as 
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appropriate, may again require Defendants to correct any deficiencies, in accordance with the 

preceding Paragraphs, or may itself/themselves correct any deficiencies, subject to Defendants’ 

right to invoke Dispute Resolution and the right of EPA, the State of Illinois, and the State of 

Ohio to seek stipulated penalties as provided in the preceding Paragraphs. 

V. CIVIL PENALTY 

60. Within thirty (30) Days after the Effective Date, Defendants shall pay the sum of 

$1,270,000 as a civil penalty to the United States by FedWire Electronic Funds Transfer (EFT) 

to the U.S. Department of Justice in accordance with written instructions to be provided to 

Defendants following entry of the Consent Decree, by the Financial Litigation Unit of the U.S. 

Attorney’s Office for the Southern District of Illinois.  At the time of payment, Defendants shall 

send a copy of the EFT authorization form and the EFT transaction record, together with a 

transmittal letter, which shall state that the payment is for the civil penalty owed pursuant to the 

Consent Decree in United States, et al. v. SunCoke Energy, Inc., et al., and shall reference the 

civil action numbers, DOJ #90-5-2-1-09890 and #90-5-2-1-10065 to the United States in the 

manner set forth in Section XIII (Notices); by email to acctsreceivable.CINWD@epa.gov; and 

by mail to: 

EPA Cincinnati Finance Office 
26 Martin Luther King Drive 
Cincinnati, Ohio 45268 

61. Within thirty (30) Days of the Effective Date, Defendants shall pay a civil penalty 

of $325,000 to the State of Illinois by certified check payable to the Illinois EPA for deposit into 

the Environmental Protection Trust Fund (“EPTF”).  Payments shall be sent by first class mail 

and delivered to: 
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Illinois Environmental Protection Agency 
Fiscal Services 
1021 North Grand Avenue East 
P.O. Box 19276 

Springfield, IL 62794-9276 


Within thirty (30) Days of the Effective Date, Defendants shall make a payment of $125,000 to 

the State of Illinois by certified check payable to the Illinois Attorney General’s Office for 

deposit into the State Projects and Court Ordered Distribution Fund for subsequent expenditure 

as authorized by the Attorney General. Payments shall be sent by first class mail and delivered 

to: 

Josiah E. Small, Accounting Director 
Illinois Attorney General’s Office 
500 South Second Street 
Springfield, Illinois 62706 

Within thirty (30) Days of the Effective Date, Defendants shall make a payment of 

$125,000 to the State of Illinois by certified check payable to the Illinois EPA for deposit into the 

Special State Projects Trust Fund.  Payments shall be sent by first class mail and delivered to: 

Illinois Environmental Protection Agency 
Fiscal Services 
1021 North Grand Avenue East 
P.O. Box 19276 

Springfield, IL 62794-9276 


The name and case number shall appear on the face of the checks.  A copy of all certified 

checks and any transmittal letters shall be sent to: 

Christine Zeivel  
Environmental Bureau 
Illinois Attorney General’s Office 
500 S. Second Street 
Springfield, IL 62706 
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62.  Within thirty (30) Days of the Effective Date, Defendants shall pay a civil 

penalty of $150,000 to the State of Ohio by delivering a cashier’s or certified check to Ohio, c/o 

Martha Sexton or her successor, Paralegal, Office of the Attorney General of Ohio, 

Environmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio 43215, 

payable to the order of “Treasurer, State of Ohio” as follows:  to the Ohio EPA Division of Air 

Pollution Control. The memorandum portion of the check, or some other prominent location on 

the transmittal letter or documentation, shall include a reference to “A.G. EAGO No. 455132” 

and a notation that such monies are to be deposited into an account for the Division of Air 

Pollution Control established by Ohio Environmental Protection Agency. 

63. Interest. If any portion of the civil penalty due to the United States is not paid 

when due, Defendants shall pay interest on the amount past due, accruing from the Effective 

Date through the date of payment, at the rate specified in 28 U.S.C. § 1961.  If any portion of the 

civil penalty due to the State of Illinois is not paid when due, Defendants shall pay interest on the 

amount past due, accruing from the Effective Date through the date of payment, at the rate 

specified in Section 3-2 of the Illinois Uniform Penalty and Interest Act, 35 ILCS 735/3-2 

(2010). If any portion of the civil penalty due to the State of Ohio is not paid when due, 

Defendants shall pay interest on the amount past due, accruing from the Effective Date through 

the date of payment, at the rate specified in R.C. 5703.47.  Interest payment under this Paragraph 

shall be in addition to any stipulated penalty due. 

64. Defendants HNCC and SunCoke shall be jointly and severally liable for payment 

of the civil penalties relating to the Haverhill Facility and Defendants GECC and SunCoke shall 

be jointly and severally liable for penalties relating to the Gateway Facility. 
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65.  Defendants shall not deduct any penalties paid under this Decree pursuant to this 

Section or Section VII (Stipulated Penalties) in calculating their federal or state or local income 

tax. 

VI. FEDERAL-ONLY SUPPLEMENTAL ENVIRONMENTAL PROJECT 

66. In accordance with the requirements and schedule set forth in this Section VI, 

Defendants shall spend no less than $255,000 to implement the following federal-only 

Supplemental Environmental Project (“SEP”), designed to protect families from lead-based paint 

hazards by addressing such hazards in a number of residential properties in Madison and St. 

Clair Counties, Illinois as further described herein (“Lead Hazard Reduction SEP”).  The Lead 

Hazard Reduction SEP will entail reducing hazards presented by lead in owner-occupied low-

income residences whose occupants are unable to afford such lead hazard reduction work, with 

priority given to families with young children and/or pregnant women. 

67. Defendants shall complete the Lead Hazard Reduction SEP by contracting with 

an entity that is experienced in conducting lead-based paint hazard reduction work, including, 

where window replacement is necessary, using energy efficient windows that meet EPA Energy 

Star criteria. Defendants shall conduct the SEP according to all applicable federal and state work 

practice and notification requirements including, but not limited to, the United States Department 

of Housing and Urban Development’s (“HUD’s”) Guidelines for the Evaluation and Control of 

Lead-Based Paint Hazards in Housing and Illinois requirements.  “Eligible costs” shall include 

all, but only those costs of conducting lead hazard reduction work in compliance with the HUD 

Guidelines, such as family relocation costs, lead inspections/risk assessments, remediation and 

clearance, purchase of materials, and associated costs allowed by HUD Guidelines, except that 

up to ten percent of total costs billed by the contractor retained by Defendants may be overhead 
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costs yet still be considered “eligible costs.”  Defendants shall complete the Lead Hazard 

Reduction SEP within two years after the Effective Date, provided that this date may be 

extended by mutual agreement of the Defendants and the United States in writing. 

68. With regard to the Lead Hazard Reduction SEP, Defendants certify the truth and 

accuracy of each of the following: 

a. that, as of the date of executing this Decree, Defendants are not required to 

perform or develop the SEP by any federal, state, or local law or regulation and is not required to 

perform or develop the SEP by agreement, grant, or as injunctive relief awarded in any other 

action in any forum; 

b. that the Lead Hazard Reduction SEP is not a project that Defendants were 

planning or intending to construct, perform, or implement other than in settlement of the claims 

resolved in this Decree; 

c. that Defendants have not received and will not receive credit for the SEP 

in any other enforcement action; 

d. that Defendants will not receive any reimbursement for any portion of the 

SEP from any other person; and  

e. Defendants SunCoke Energy and GECC will certify as follows in the SEP 

Completion Report: 

I certify that I am not a party to any open federal financial assistance transaction that is 
funding or could be used to fund the same activity as the SEP.  I further certify that, to the 
best of my knowledge and belief after reasonable inquiry, there is no such open federal 
financial assistance transaction that is funding or could be used to fund the same activity 
as the SEP, nor has the same activity been described in an unsuccessful federal financial 
assistance transaction proposal to EPA within two years of the date of this settlement 
(unless the project was barred from funding as statutorily ineligible).  For purposes of 
this certification, the term “open federal financial assistance” refers to a grant, cooperative 
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agreement, loan, federally-guaranteed loan guarantee, or other mechanism for providing 
federal financial assistance whose performance period has not yet expired. 

69. SEP Completion Report. Within thirty (30) Days after the date set for completion 

of the Lead Hazard Reduction SEP, Defendants shall submit a SEP Completion Report to the 

United States in accordance with Section XIII (Notices).  The SEP Completion Report shall 

contain the following information: 

a. a detailed description of the Lead Hazard Reduction SEP as implemented; 

b. a description of any problems encountered in completing the SEP and the 

solutions thereto; 

c. an itemized list of all eligible SEP costs expended; 

d. certification that the Lead Hazard Reduction SEP has been fully 

implemented pursuant to the provisions of this Decree; and 

e. a description of the environmental and public health benefits resulting 

from implementation of the SEP (with a quantification of the benefits and pollutant reductions, if 

feasible).   

70. EPA may, in its sole discretion, require information in addition to that described 

in the preceding Paragraph, in order to evaluate the SEP Completion Report. 

71. After receiving the SEP Completion Report, the United States shall notify 

Defendants whether or not Defendants have satisfactorily completed the Lead Hazard Reduction 

SEP. If Defendant has not completed the SEP in accordance with this Consent Decree, 

stipulated penalties may be assessed under Section VII (Stipulated Penalties). 
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72. Disputes concerning the satisfactory performance of the Lead Hazard Reduction 

SEP and the amount of eligible SEP costs may be resolved under Section IX (Dispute 

Resolution). 

73. Each submission required under this Section shall be signed by an official with 

knowledge of the Lead Hazard Reduction SEP and shall bear the certification language set forth 

in Paragraph 52. 

74. Any public statement, oral or written, in print, film, or other media, made by 

Defendant making reference to the SEP under this Decree shall include the following language:  

“This project was undertaken in connection with the settlement of an enforcement action, United 

States v. SunCoke Energy, Inc., taken on behalf of the U.S. Environmental Protection Agency 

under the Clean Air Act.” 

75. For federal income tax purposes, Defendant agrees that it will neither capitalize 

into inventory or basis nor deduct any costs or expenditures incurred in performing the SEP. 

VII. STIPULATED PENALTIES 

76. Defendants shall be liable for stipulated penalties to the United States, and to the 

State of Illinois (for the Gateway Facility) and the State of Ohio (for the Haverhill Facility) for 

violations of this Consent Decree as specified below, unless excused under Section VIII (Force 

Majeure). A violation includes failing to perform any obligation required by the terms of this 

Decree, including any work plan or schedule approved under this Decree, according to all 

applicable requirements of this Decree and within the specified time schedules established by or 

approved under this Decree. 
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77. Late Payment of Civil Penalty. If Defendants fail to pay the civil penalties 

required to be paid under Section V (Civil Penalty) when due, Defendants shall pay a stipulated 

penalty of $1,000 per Day for each Day that the payment is late. 

78. For each day of failure to install a Redundant HRSG at any Affected Coke Oven 

Battery in accordance with Section IV.A (Redundant HRSG Project): 

Period of Delay    Penalty per Day

 1st-30th Day after deadline $1,250 

31st-60th Day after deadline $3,000 

Beyond 60th Day after deadline $5,000 or an amount equal to 1.2 times the 
economic benefit of delayed compliance, 
whichever is greater 

79. For each day that any of the emission limits established as a Rolling 12-Month or 

Rolling 24-Month Limit under Section IV.B is violated, the following stipulated penalties will 

apply:  $1,250 for each Day on which the applicable rolling emission limit is exceeded. 

80. For each day that any of the emission limits established as pounds/hour under 

Section IV.B is violated, the following stipulated penalties will apply:  $1,250 for each Day in 

which the average exceeds any and all of such emission limits. 

81. For each failure to perform a stack test required by Paragraph 29 during 

Scheduled FGD Maintenance of more than two (2) Days:  $37,500. 

82. For each violation of any approved plan or schedule, or failure to submit plans or 

schedules, reporting requirements, performance testing requirements, emissions monitoring 

requirements, or permit applications as required, the following stipulated penalties will apply: 

Period of Non-Compliance   Penalty per Day


 1st-30th Day after deadline $500 


42 




 

 

 
 

 

  

 

 

 

 

 

 

 

 

    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 45 of 119 Page ID #88 

31st-60th Day after deadline $1,500 


            Beyond 60th Day after deadline $2,000 


83. The stipulated penalty provisions of this Section VII shall apply to any Bypass 

Venting Incident at an Affected Coke Oven Battery for which the Root Cause was one or more 

of the following acts, omissions, or events: 

a. Error resulting from careless operation by the personnel charged with the 

responsibility for the Coke Oven Battery, HRSG, or pollution control systems; 

b. Failure to follow written procedures; or 

c. A failure of a part, equipment or system that is due to a failure by 

Defendants to operate and maintain that part, equipment or system in a manner consistent with 

good engineering practices. 

84. If the Bypass Venting Incident is not a result of one of the root causes identified 

in Paragraph 83, but is the result of any of the root causes identified in Paragraph 20.d, the 

stipulated penalty provisions of this Section VII (Stipulated Penalties) shall not apply. 

85. If the Bypass Venting Incident is not a result of one of the root causes identified 

in Paragraphs 83 and 84, then the stipulated penalty provisions of this Section VII shall apply if: 

a. Defendants failed to act in a manner consistent with the Preventative 

Maintenance and Operation (PMO) Plan and/or to take any action during the Bypass Venting 

Incident to limit the duration and/or quantity of SO2 emissions associated with such Bypass 

Venting Incident; or 

b. With respect to any of the Defendants’ Affected Coke Oven Batteries, the 

total number of Bypass Venting Incidents in a rolling twelve (12) month period exceeds three 

(3). 
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86. With respect to any Bypass Venting Incident not identified in Paragraphs 83, 84, 

and 85 above, the following provisions shall apply: 

a. Agreed Upon Malfunction: If EPA has affirmatively, and not by default, 

agreed that the Root Cause of the Bypass Venting Incident was sudden, infrequent, and not 

reasonably preventable through the exercise of good engineering practices, then that cause shall 

be designated as an agreed-upon Malfunction for purposes of reviewing subsequent Bypass 

Venting Incidents, and the stipulated penalty provisions of this Section VII shall not apply. 

b. First Time: If the Root Cause of the Bypass Venting Incident was sudden 

and infrequent but reasonably preventable through the exercise of good engineering practices, 

then Defendants shall implement corrective action(s) pursuant to Paragraph 21 and the stipulated 

penalty provisions of this Section VII (Stipulated Penalties) shall not apply. 

c. Recurrence: If the Root Cause of the Bypass Venting Incident is a 

recurrence of the same Root Cause that caused a previous Bypass Venting Incident occurring 

after the Effective Date, then the stipulated penalty provisions of this Section VII (Stipulated 

Penalties) shall apply unless either the Root Cause of the previous Bypass Venting Incident was 

designated as an Agreed Upon Malfunction under Paragraph 86.a, or Defendants were in the 

process of timely developing or implementing a corrective action plan under Paragraph 21 for 

such previous Bypass Venting Incident. 

87. Defenses: Defendants may raise the following affirmative defenses in response to 

a demand by the United States, Illinois, or Ohio for stipulated penalties: 

a. Force majeure as determined pursuant to Section VIII (Force Majeure). 
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b. As to any Bypass Venting Incident, the Bypass Venting Incident could not 

have been prevented through the exercise of good engineering practices in a manner consistent 

with safety and good air pollution control practices for minimizing emissions.  

88.  If Defendants fail to implement the SEP, or halt or abandon work on the SEP, 

Defendants shall pay a stipulated penalty to the United States equal to the difference between 

$255,000 and the amount expended as demonstrated in the certified cost reports in satisfactory 

performance of the Lead Reduction SEP, plus $25,000.  The penalty under this Paragraph shall 

accrue as of the date specified for completing the SEP or the date performance ceases, whichever 

is earlier. 

89. Defendants shall either pay stipulated penalties within thirty (30) Days after 

receipt of a written demand by the United States, Illinois, or Ohio or shall initiate dispute 

resolution pursuant to Section IX (Dispute Resolution).   

90. Waiver of Payment. The United States, Illinois, or Ohio may, in its unreviewable 

discretion, waive payment of any portion or all of the stipulated penalties that may be due to 

either of them under this Consent Decree.  Where only one sovereign demands stipulated 

penalties for a violation, and the other sovereign or sovereigns do not join in the demand within 

ten (10) Days of receiving the demand, or timely join(s) in the demand but subsequently elect(s) 

to waive or reduce stipulated penalties for that violation, Defendants shall pay the full stipulated 

penalties due for the violation to the sovereign(s) making the demand less any amount paid to the 

other sovereign(s). 

91. Demand for Stipulated Penalties. A written demand for the payment of stipulated 

penalties will identify the particular violation(s) to which the stipulated penalty relates; the 

stipulated penalty amount that the United States, Illinois and/or Ohio is demanding for each 
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violation (as can be best estimated); the calculation method underlying the demand; and the 

grounds upon which the demand is based.  The Party making a demand for payment of a 

stipulated penalty shall simultaneously send a copy of the demand to the other applicable Party. 

92. Stipulated Penalties’ Accrual. Stipulated penalties will begin to accrue on the 

Day after performance is due or the day a violation occurs, whichever is applicable, and will 

continue to accrue until performance is satisfactorily completed or the violation ceases, 

whichever is applicable.  Except for violations of the Rolling 12-Month or Rolling 24-Month 

Limit and the pounds/hour limit (where stipulated penalties are based on emission exceedances 

of all pollutants), stipulated penalties shall accrue simultaneously for separate violations of this 

Consent Decree. 

93. Stipulated Penalties Payment Due Date. Stipulated penalties shall be paid no later 

than thirty (30) Days after receipt of a written demand by the United States, Illinois, or Ohio 

unless the demand subject to Section IX (Dispute Resolution).  For the Gateway Facility, 

Defendants shall pay fifty percent of the total stipulated penalty amount due to the United States 

and fifty percent to the State of Illinois; for the Haverhill Facility, Defendants shall pay fifty 

percent of the total stipulated penalty amount due to the United States and fifty percent to the 

State of Ohio. For violations relating to both the Gateway Facility and Haverhill Facility, the 

stipulated penalty amount shall be split evenly between the United States, Illinois, and Ohio.      

94. Manner of Payment of Stipulated Penalties. Stipulated penalties owing to the 

United States of under $10,000 will be paid by check and made payable to “U.S. Department of 

Justice,” referencing DOJ #90-5-2-1-09890 and #90-5-2-1-10065, and delivered to the Financial 

Litigation Unit of the U.S. Attorney’s Office for the Southern District of Illinois.  Stipulated 

penalties owing to the United States of $10,000 or more and all stipulated penalties owing to the 
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State of Ohio will be paid in the manner set forth in Section V (Civil Penalty).  All stipulated 

penalties owing to the State of Illinois will be paid by certified check payable to the Illinois EPA 

for deposit into the Environmental Protection Trust Fund (“EPTF”).  Payments shall be sent by 

first class mail and delivered to: 

Illinois Environmental Protection Agency 

Fiscal Services
 
1021 North Grand Avenue East 

P.O. Box 19276 
Springfield, IL 62794-9276 

All transmittal correspondence shall state that the payment is for stipulated penalties, shall 

identify the violations to which the payment relates, and shall include the same identifying 

information required by this Section. 

95. Disputes over Stipulated Penalties. Stipulated penalties shall continue to accrue 

as provided in Paragraph 92, during any Dispute Resolution, but need not be paid until the 

following: 

a. If the dispute is resolved by agreement or by a decision of EPA, Illinois, or 

Ohio that is not appealed to the Court, Defendants shall pay accrued penalties determined to be 

owing, together with interest, to the United States, Illinois, and/or Ohio, as applicable, within 

thirty (30) Days of the effective date of the agreement or the receipt of EPA’s, Illinois’, or Ohio’s 

decision or order. 

b. If the dispute is appealed to the Court and the United States, Illinois, or 

Ohio prevails in whole or in part, Defendants shall pay all accrued penalties determined by the 

Court to be owing, together with interest, within sixty (60) Days of receiving the Court’s 

decision or order, except as provided in subparagraph c, below. 
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c.  If any Party appeals the District Court’s decision, Defendants shall pay all 

accrued penalties determined to be owing, together with interest, within fifteen (15) Days of 

receiving the final appellate court decision. 

96. No amount of the stipulated penalties paid by Defendants shall be used to reduce 

its federal or state tax obligations. 

97. If Defendants fail to pay stipulated penalties required by this Consent Decree, 

Defendants shall be liable for interest on such penalties at the rates specified in Paragraph 63, 

accruing as of the date payment became due.  Nothing in this Paragraph shall be construed to 

limit the United States, Illinois, or Ohio from seeking any remedy otherwise provided by law for 

Defendants’ failure to pay any stipulated penalties. 

98. Subject to the provisions of Section XI (Effect of Settlement/Reservation of 

Rights), the stipulated penalties provided for in this Decree shall be in addition to any other 

rights, remedies, or sanctions available to the United States, Illinois, or Ohio for a violation of 

this Consent Decree or applicable law. If the violations result in excess emissions, then the 

United States and Illinois or Ohio, as applicable, may elect to seek compensatory emissions 

reductions equal to or greater than the excess amounts emitted in addition to injunctive relief or 

stipulated penalties; provided, however, that with respect to penalties and compensatory 

emissions reductions for Bypass Venting that occurs prior to the installation of the Redundant 

HRSGs, the United States, Illinois and Ohio agree not to file a new action for such penalties 

and/or emissions reductions, but may only seek stipulated penalties pursuant to Section VII 

(Stipulated Penalties). Where only one sovereign demands stipulated penalties for a violation, 

and the other sovereign or sovereigns do not join in the demand within ten (10) Days of receiving 

the demand, or timely join in the demand but subsequently elect to waive or reduce stipulated 
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penalties for that violation, Defendants shall pay the full stipulated penalties due for the violation 

to the sovereign(s) making the demand less any amount paid to the other sovereign(s). 

VIII. FORCE MAJEURE 

99. “Force Majeure,” for purposes of this Consent Decree, is defined as any event 

arising from causes beyond the control of Defendants, of any entity controlled by Defendants, or 

of Defendants’ contractors, which delays or prevents the performance of any obligation under 

this Consent Decree despite Defendants’ best efforts to fulfill the obligation.  The requirement 

that Defendants exercise “best efforts to fulfill the obligation” includes using best efforts to 

anticipate any potential force majeure event and best efforts to address the effects of any such 

event (a) as it is occurring and (b) after it has occurred to prevent or minimize any resulting delay 

to the greatest extent possible. “Force Majeure” does not include Defendants’ financial 

inability to perform any obligation under this Consent Decree. 

100. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, 

Defendants shall provide notice orally or by electronic mail or facsimile transmission to the EPA 

and, for events relating to the Gateway Facility, Illinois, and, for events relating to the Haverhill 

Facility, Ohio, within seventy-two (72) hours of when Defendants first knew that the event might 

cause a delay. Within seven (7) Days thereafter, Defendants shall provide in writing to EPA and 

Illinois or Ohio, as applicable, an explanation and description of the reasons for the delay; the 

anticipated duration of the delay; all actions taken or to be taken to prevent or minimize the 

delay; a schedule for implementation of any measures to be taken to prevent or mitigate the delay 

or the effect of the delay; Defendants’ rationale for attributing such delay to a force majeure 

event if it intends to assert such a claim; and a statement as to whether, in the opinion of 
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Defendants, such event may cause or contribute to an endangerment to public health, welfare or 

the environment.  Defendants shall include with any notice all available documentation 

supporting the claim that the delay was attributable to a force majeure.  Failure to comply with 

the above requirements shall preclude Defendants from asserting any claim of force majeure for 

that event for the period of time of such failure to comply, and for any additional delay caused by 

such failures.  Defendants shall be deemed to know of any circumstance of which Defendants, 

any entity controlled by Defendants, or Defendants’ contractors knew or should have known. 

101. If EPA, after a reasonable opportunity for review and comment by Illinois or 

Ohio, as applicable, agrees that the delay or anticipated delay is attributable to a force majeure 

event, the time for performance of the obligations under this Consent Decree that are affected by 

the force majeure event will be extended by EPA, after a reasonable opportunity for review and 

comment by Illinois or Ohio, as applicable, for such time as is necessary to complete those 

obligations. An extension of the time for performance of the obligations affected by the force 

majeure event shall not, of itself, extend the time for performance of any other obligation. EPA 

will notify Defendants in writing of the length of the extension, if any, for performance of the 

obligations affected by the force majeure event. 

102. If EPA, after a reasonable opportunity for review and comment by Illinois or 

Ohio, as applicable, does not agree that the delay or anticipated delay has been or will be caused 

by a force majeure event, EPA will notify Defendants in writing of its decision. 

103. If Defendants elect to invoke the dispute resolution procedures set forth in Section 

IX (Dispute Resolution), it shall do so no later than fifteen (15) Days after receipt of EPA’s 

notice. In any such proceeding, Defendants shall have the burden of demonstrating by a 

preponderance of the evidence that the delay or anticipated delay has been or will be caused by a 
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force majeure event, that the duration of the delay or the extension sought was or will be 

warranted under the circumstances, that best efforts were exercised to avoid and mitigate the 

effects of the delay, and that Defendants complied with the requirements of Paragraphs 99 and 

100 above. If Defendants carry this burden, the delay at issue shall be deemed not to be a 

violation by Defendants of the affected obligation of this Consent Decree identified to EPA and 

the Court. 

IX. DISPUTE RESOLUTION 

104. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree. Defendants’ failure to seek resolution of a dispute 

under this Section shall preclude Defendants from raising any such issue as a defense to an 

action by the United States, Illinois, or Ohio to enforce any obligation of Defendants arising 

under this Decree. 

105. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under 

this Consent Decree shall first be the subject of informal negotiations.  The dispute shall be 

considered to have arisen when Defendants send the United States, Ohio and Illinois a written 

Notice of Dispute. Such Notice of Dispute shall state clearly the matter in dispute.  The period 

of informal negotiations shall not exceed ninety (90) Days from the date the dispute arises, unless 

that period is modified by written agreement. If the Parties cannot resolve a dispute by informal 

negotiations, then the United States, Illinois or Ohio, as applicable, shall provide Defendants 

with a written summary of its position regarding the dispute. The position advanced by the 

United States, Illinois, or Ohio, as applicable, shall be considered binding unless, within forty-
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five (45) Days of Defendants’ receipt of the written Summary of the United States’ or Illinois’ or 

Ohio’s position, Defendants file with the Court a petition that describes the nature of the dispute.   

106. Formal Dispute Resolution. Defendants shall invoke formal dispute resolution 

procedures, within the time period provided in the preceding Paragraph, by serving on the United 

States, Illinois, and Ohio and filing with the Court a petition regarding the matter in dispute.  The 

Petition shall include, but need not be limited to, any factual data, analysis, or opinion supporting 

Defendants’ position and any supporting documentation relied upon by Defendants. 

107. The United States, or Illinois or Ohio, as applicable, shall serve its response to 

Defendants’ petition within forty-five (45) Days of receipt of Defendants’ petition. The United 

States’ Statement of Position, or Illinois’ or Ohio’s Statement of Position, as applicable, will 

include, but need not be limited to, any factual data, analysis, or opinion supporting that position 

and any supporting documentation relied upon by the United States, or Illinois, or Ohio, as 

applicable. 

108. Standard of Review. In any dispute under this Section IX (Dispute Resolution), 

Defendants shall bear the burden of proof pursuant to applicable principles of law.     

109. The invocation of dispute resolution procedures under this Section IX (Dispute 

Resolution) shall not, by itself, extend, postpone, or affect in any way any obligation of 

Defendants under this Consent Decree, unless and until final resolution of the dispute so 

provides.  Stipulated penalties with respect to the disputed matter shall continue to accrue from 

the first Day of noncompliance, but payment shall be stayed pending resolution of the dispute. 

If Defendants do not prevail on the disputed issue, stipulated penalties shall be assessed and paid 

as provided in Section VII (Stipulated Penalties). 
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X. INFORMATION COLLECTION AND RETENTION 

110. The United States, Illinois, and Ohio, and their representatives, including 

attorneys, contractors, and consultants, shall have the right of entry into the Facility, at all 

reasonable times, upon presentation of credentials, to: 

a. monitor the progress of activities required under this Consent Decree; 

b. verify any data or information submitted to the United States, Illinois or 

Ohio in accordance with the terms of this Consent Decree; 

c. obtain samples and, upon request, splits of any samples taken by 

Defendants or their representatives, contractors, or consultants in connection with their 

performance under this Consent Decree; 

d. obtain documentary evidence, including photographs and similar data, 

relevant to compliance with the terms of this Consent Decree; and 

e. assess Defendants’ compliance with this Consent Decree. 

111. Until at least three (3) years after the termination of this Consent Decree, 

Defendants shall retain, and shall instruct its contractors and agents to preserve, all non-identical 

copies of all documents, records, or other information in electronic form in its or its contractors’ 

or agents’ possession or control, or that come into their or their contractors’ or agents’ possession 

or control, and that relates in any manner to Defendants’ performance of its obligations under 

this Consent Decree. This information-retention requirement shall apply regardless of any 

contrary corporate or institutional policies or procedures.  At any time during this information-

retention period, the United States, Illinois, or Ohio may request copies of any documents, 

records, or other information required to be maintained under this Paragraph.  For the purposes 

of this Paragraph, outside counsel is not a contractor or agent. 
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112. At the conclusion of the information retention period specified in the preceding 

Paragraph, Defendants shall notify the United States, Illinois, and Ohio at least ninety (90) Days 

prior to destroying any document(s), record(s), or other information subject to the requirements 

of the preceding Paragraph and, upon request by the United States, Illinois or Ohio, Defendants 

shall deliver any such document(s), record(s), or other information to the Plaintiffs.  Defendants 

may assert that certain documents, records, or other information are privileged under the 

attorney-client privilege or any other privilege recognized by federal law.  If Defendants assert 

such a privilege, they shall provide the following:  (1) the title of the document, record, or 

information; (2) the date of the document, record, or information; (3) the name and title of each 

author of the document, record, or information; (4) the name and title of each addressee and 

recipient; (5) a description of the subject of the document, record, or information; and (6) the 

privilege asserted by Defendants.  However, no documents, records, data, or other information 

required to be generated by this Consent Decree shall be withheld on grounds of privilege. 

113. Defendants may also assert that information required to be provided under this 

Section is protected as CBI under 40 C.F.R. Part 2. As to any information that Defendants seek 

to protect as CBI, Defendants shall follow the procedures set forth in 40 C.F.R. Part 2. 

114. This Consent Decree in no way limits or affects any right of entry and inspection, 

or any right to obtain information, held by the United States, Illinois, or Ohio pursuant to 

applicable federal or state laws, regulations, or permits, nor does it limit or affect any duty or 

obligation of Defendants to maintain documents, records, or other information imposed by 

applicable federal or state laws, regulations, or permits. 
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XI. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 

115. This Consent Decree resolves the civil claims of the United States, the State of 

Illinois and the State of Ohio through the Date of Lodging for the violations alleged in the 

Complaint filed in this action, and the violations alleged in the Notices of Violation relating to 

the Gateway and Haverhill facilities sent to Defendants by EPA, Illinois EPA, and Ohio EPA 

prior to the Date of Lodging referenced in Appendix 3.  This Consent Decree also resolves the 

civil claims of the United States, Illinois and Ohio for the regulatory and permit provisions for 

which violations are alleged in the Complaint resulting from Defendants’ performance of the 

requirements set forth in Section IV.A (Redundant HRSG Project), conditioned upon satisfactory 

performance of the requirements set forth therein.  Provided that Defendants perform the 

requirements of Section IV.A (Redundant HRSG Project) at the Middletown Facility, the 

Consent Decree would then resolve the civil claims of the United States and the State of Ohio for 

emissions violations during the time period of and resulting from Defendants’ performance of 

the requirements set forth in Section IV.A (Redundant HRSG Project) at the Middletown 

Facility, conditioned upon satisfactory performance of such requirements.     

116. The United States and the States of Illinois and Ohio reserve all legal and 

equitable remedies available to enforce the provisions of this Consent Decree, except as 

expressly stated in Paragraph 115. This Consent Decree shall not be construed to limit the rights 

of the United States, Illinois or Ohio to obtain penalties or injunctive relief under the CAA or 

implementing regulations, or under other federal or state laws, regulations, or permit conditions, 

except as expressly specified in Paragraph 115.  The United States, Illinois and Ohio further 

reserve all legal and equitable remedies to address any imminent and substantial endangerment 

to the public health or welfare or the environment arising at, or posed by, the Facilities, whether 
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related to the violations addressed in this Consent Decree or otherwise.  The United States and 

Ohio further reserve all civil claims relating to the Middletown Facility for any violations of the 

CAA or Chapter 3704 of the Ohio Revised Code prior to the Date of Lodging and any violations 

following the Date of Lodging, except as expressly stated in Paragraph 115. 

117. In any subsequent administrative or judicial proceeding initiated by the United 

States, Illinois or Ohio for injunctive relief, civil penalties, other appropriate relief relating to the 

Facilities or Defendants’ violations, Defendants shall not assert, and may not maintain, any 

defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue 

preclusion, claim preclusion, claim-splitting, or other defenses based upon any contention that 

the claims raised by the United States, Illinois or Ohio in the subsequent proceeding were or 

should have been brought in the instant case, except with respect to claims that have been 

specifically resolved pursuant to Paragraph 115 of this Decree.  Except as set forth in this 

Paragraph, the United States, Illinois and Ohio may not assert or maintain that this Consent 

Decree constitutes a waiver or determination of, or otherwise obviates, any claim or defense 

whatsoever, or that this Consent Decree constitutes acceptance by Defendants of any 

interpretation of guidance issued by EPA, Illinois EPA, or Ohio EPA related to the matters 

addressed in this Consent Decree. 

118. This Consent Decree is not a permit, or a modification of any permit, under any 

federal, State, or local laws or regulations. Nothing in this Consent Decree alters, amends, or 

restricts the ability of any federal, State, or local permitting authority to issue permits, including 

permits applied for pursuant to Section IV (Compliance Requirements), in a manner consistent 

with applicable law and guidance. Defendants are responsible for achieving and maintaining 

complete compliance with all applicable federal, State, and local laws, regulations, and permits; 
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and Defendants’ compliance with this Consent Decree shall be no defense to any action 

commenced pursuant to any such laws, regulations, or permits, except as set forth herein.  The 

United States, Illinois and Ohio do not, by their consent to the entry of this Consent Decree, 

warrant or aver in any manner that Defendants’ compliance with any aspect of this Consent 

Decree will result in compliance with provisions of the CAA, or with any other provisions of 

federal, State, or local laws, regulations, permits, or future permitting requirements. 

119. Except as otherwise provided by law, this Consent Decree does not limit or affect 

the rights of Defendants, the United States, Illinois or Ohio  against any third parties not party to 

this Consent Decree, nor does it limit the rights of third parties, not party to this Consent Decree, 

against Defendants. 

120. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not a party to this Consent Decree. 

XII. COSTS 

121. The Parties shall bear their own costs of this action, including attorneys’ fees, 

except that the United States, Illinois and Ohio shall be entitled to collect the costs (including 

attorneys’ fees), against Defendants incurred in any action necessary to collect (a) any portion of 

the civil penalty or (b) any stipulated penalties due that were not paid by Defendants, subject to 

Defendants’ right to invoke dispute resolution pursuant to Section IX (Dispute Resolution). 

XIII. NOTICES 

122. Unless otherwise specified herein, whenever notifications, submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed to the (i) United States Department of Justice; (ii) EPA; (iii) the State of Illinois (for 
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the Gateway Facility); and (iv) the State of Ohio (for the Haverhill Facility).  The contact 

information for the parties to the Consent Decree is set forth in Attachment A. 

123. Any Party may, by written notice to the other Parties, change its designated notice 

recipient(s) or notice address(es) provided in Attachment A.  Notices submitted pursuant to this 

Section shall be deemed submitted upon mailing, unless otherwise provided in this Consent 

Decree or by mutual agreement of the Parties in writing.  

XIV. EFFECTIVE DATE 

124. The Effective Date of this Consent Decree shall be the date this Consent Decree is 

entered by the Court, or a motion to enter is granted, whichever occurs first, as recorded on the 

Court’s docket. 

XV. RETENTION OF JURISDICTION 

125. The Court shall retain jurisdiction over this case until termination of this Consent 

Decree for the purpose of resolving disputes arising under this Decree pursuant to Section IX 

(Dispute Resolution), or entering orders modifying this Decree pursuant to Section XVI 

(Modification), or effectuating or enforcing compliance with the terms of this Decree. 

126. Any disputes concerning modification of this Decree, including any attached 

appendices, shall be resolved pursuant to Section IX (Dispute Resolution), provided, however, 

that, instead of the burden of proof provided by Paragraph 108, the Party seeking the 

modification bears the burden of demonstrating that it is entitled to the requested modification in 

accordance with Federal Rule of Civil Procedure 60(b). 

XVI. MODIFICATION 

127. The terms of this Consent Decree may be modified only by a subsequent written 

agreement signed by the United States, Illinois, Ohio and Defendants.  Where the modification 
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constitutes a material change to any term of this Consent Decree, it shall be effective only upon 

approval by the Court. 

XVII. TERMINATION 

128. This Consent Decree shall be subject to termination upon motion by the United 

States or Defendants under the conditions identified in this Section XVII (Termination).  

Defendants may seek termination of this Consent Decree for any one of the Facilities upon either 

(1) completion and satisfaction at the Facility of all of the following requirements of this 

Paragraph, or (2) any time after the permanent shutdown of, and relinquishment of all operating 

permits for, such Facility, provided that Defendants have complied with the requirements of 

subparagraph c below of this Paragraph. 

a. Installation of the Redundant HRSGs as specified in this Consent Decree; 

b. Compliance with all provisions contained in this Consent Decree, which 

compliance may be established for specific parts of the Consent Decree in accordance with 

Paragraph 129, below; 

c. Payment of all penalties and other monetary obligations due under the 

terms of the Consent Decree; no penalties or other monetary obligations due hereunder can be 

outstanding or owed to the United States, Illinois, or Ohio; 

d. Receipt of permits incorporating the emission limits and standards 

established under Section IV.I (Permit Requirements); and 

e. Operation for at least twenty-four (24) months  in compliance with the 

emission limits established in Paragraph 17, and certification of such compliance submitted 

following the conclusion of the compliance period.   
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129. Certification of Completion. 

a. Prior to moving for termination, Defendants shall certify completion for 

each Facility, provided that all of the related requirements for that Facility have been satisfied. 

b. Defendants shall submit a written report to the United States, and, for the 

Gateway Facility, Illinois, and for the Haverhill Facility, Ohio describing the activities 

undertaken and certifying that the Redundant HRSGs are fully operational and satisfy the 

requirements of this Consent Decree, and that Defendants are in substantial and material 

compliance with all of the other requirements of the Consent Decree.  The report shall contain 

the following statement, signed by a responsible corporate official of Defendants: 

To the best of my knowledge, after appropriate investigation, I certify that the 
information contained in or accompanying this submission is true, accurate and complete.  
I am aware that there are penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations.  

c. Upon receipt of Defendants’ certification, EPA, after reasonable 

opportunity for review and comment by Illinois and Ohio, as applicable, shall notify Defendants 

whether the requirements set forth in the applicable Paragraphs have been completed in 

accordance with this Consent Decree.  The Parties recognize that ongoing obligations under such 

Paragraphs remain and necessarily continue (e.g., reporting and record keeping requirements), 

and that Defendants’ certification is that they are in current compliance with all such obligations. 

(i). If EPA, after consultation with Illinois and Ohio, as appropriate, 

concludes that the requirements have not been fully complied with, EPA shall notify Defendants 

as to the activities that must be undertaken to complete the applicable Paragraphs of the Consent 

Decree. Defendants shall perform all activities described in the notice, subject to their right to 

invoke the dispute resolution procedures set forth in Section IX (Dispute Resolution). 
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(ii). If EPA, after consultation with Illinois and Ohio, as appropriate, 

concludes that the requirements of the applicable Paragraphs have been completed in accordance 

with this Consent Decree, EPA will so notify Defendants in writing.  This shall constitute the 

certification of completion of the applicable Paragraphs for purposes of this Consent Decree. 

d. Nothing in this Paragraph shall preclude the United States, Illinois or Ohio 

from seeking stipulated penalties for a violation of any of the requirements of the Consent 

Decree regardless of whether a Certification of Completion has been issued under this Paragraph.  

In addition, nothing in this Paragraph shall permit Defendants to fail to implement any ongoing 

obligations under the Consent Decree regardless of whether a Certification of Completion has 

been issued under this Paragraph. 

130. At such time as Defendants believe that they have satisfied the requirements for 

termination set forth in this Section, Defendants shall certify such compliance and completion to 

the United States,  Illinois (for the Gateway Facility), and Ohio (for the Haverhill Facility) in 

writing. Unless, within one hundred and twenty (120) Days of receipt of Defendants’ 

certification under Paragraph 129, either the United States, Illinois, or Ohio objects in writing 

with specific reasons, the Court may upon motion by Defendants order that this Consent Decree 

be terminated.  If the United States, Illinois or Ohio objects to the certification by Defendants, 

then the matter shall be submitted to the Court for resolution under Section IX  (Dispute 

Resolution).  In such case, Defendants shall bear the burden of proving that this Consent Decree 

should be terminated. 

XVIII. PUBLIC PARTICIPATION 

131. This Consent Decree shall be lodged with the Court for a period of not less than 

thirty (30) Days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The United 
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States reserves the right to withdraw or withhold its consent if the comments regarding the 

Consent Decree disclose facts or considerations indicating that the Consent Decree is 

inappropriate, improper, or inadequate.  Defendants consent to entry of this Consent Decree 

without further notice. Defendants agree not to oppose entry of this Consent Decree by the 

Court or to challenge any provision of the Decree, unless the United States has notified 

Defendants in writing that it no longer supports entry of the Decree. 

XIX. SIGNATORIES/SERVICE 

132. Each undersigned representative of Defendants, the State of Illinois, the State of 

Ohio and the Assistant Attorney General for the Environment and Natural Resources Division of 

the Department of Justice (or his or her designee) certifies that he or she is fully authorized to 

enter into the terms and conditions of this Consent Decree and to execute and legally bind the 

Party he or she represents to this document. 

133. This Consent Decree may be signed in counterparts, and its validity shall not be 

challenged on that basis. 

134. Defendants agree to accept service of process by mail with respect to all matters 

arising under or relating to this Consent Decree and to waive the formal service requirements set 

forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any applicable Local Rules of 

this Court including, but not limited to, service of a summons.   

XX. INTEGRATION 

135. This Consent Decree and its Appendices constitute the final, complete, and 

exclusive agreement and understanding among the Parties with respect to the settlement 

embodied in this Consent Decree and its Appendices and supersede all prior agreements and 

understandings, whether oral or written, concerning the settlement embodied herein.  No other 
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document, except for any plans or other deliverables that are submitted and approved pursuant to 

this Decree, nor any representation, inducement, agreement, understanding, or promise, 

constitutes any part of this Decree or the settlement it represents, and no such extrinsic document 

or statement of any kind shall be used in construing the terms of this Decree. 

XXI. FINAL JUDGMENT 

136. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment of the Court in this action as to the United States, the 

State of Illinois, the State of Ohio, and Defendants.  The Court finds that there is no just reason 

for delay and therefore enters this judgment as a final judgment under Fed. R. Civ. P. 54 and 58. 

XXII. APPENDICES 

137. The following appendices are attached to and part of the Consent Decree: 

Appendix 1 – HRSG Work Plan 

Appendix 2 – Flue Gas Flow Rate Study 

Appendix 3 – List of Notices of Violation 

Appendix 4 – Potential Middletown Redundant HRSG Project 

DATED this day of , 2013. 

UNITED STATES DISTRICT JUDGE 

SOUTHERN DISTRICT OF ILLINOIS 
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STEPHEN R. WIGGINGTON 
United States Attorney 

J. CHRISTOPHER MOORE 
Assistant United States Attorney 
United States Attorney’s Office 
Nine Executive Drive 
Fairview Heights, IL 62208-1344 
Telephone: (618) 628-3700 

64
	



    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 67 of 119 Page ID #110 



    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 68 of 119 Page ID #111 



    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 69 of 119 Page ID #112 



    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 70 of 119 Page ID #113 



    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 71 of 119 Page ID #114 



 

 

 
 
 

  
 

 

 

 

 

 

 

 
 

 

 
 

 
 

    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 72 of 119 Page ID #115 

ATTACHMENT A 

Contact Information for the Parties to U.S. v. SunCoke Energy, Inc. 

Notice or submission to the United States: 

Chief, Environmental Enforcement Section  
Environment and Natural Resources Division  
U.S. Department of Justice 
Box 7611 Ben Franklin Station 
Washington, DC 20044-7611 
Re: DOJ No. 90-5-2-1-06944/1 

Notice or submission to EPA: 

Air Enforcement Division Director 
U.S. Environmental Protection Agency 
Office of Civil Enforcement 
Air Enforcement Division 
U.S. Environmental Protection Agency 
1200 Pennsylvania Ave, NW Mail Code: 2242A  
Washington, DC 20460 

and 

Gina Harrison 
U.S. Environmental Protection Agency 
Region 5 
AE-17J 
77 West Jackson Blvd. Chicago, IL 60604 

Including an electronic copy to: 

harrison.gina@epa.gov 

and 

Jose C. de Leon 
U.S. Environmental Protection Agency 
Region 5 
C-14J 
77 West Jackson Blvd. Chicago, IL 60640 

mailto:harrison.gina@epa.gov
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Including an electronic copy to: 

deleon.jose@epa.gov 

and 

James Morris 
U.S. Environmental Protection Agency 
Region 5 
C-14J 
77 West Jackson Blvd. Chicago, IL 60604 

Including an electronic copy to: 

morris.james@epa.gov 

Notice or submission to the State of Illinois: 

Christine Zeivel 
Environmental Bureau 
Illinois Attorney General’s Office 
500 S. Second Street 
Springfield, IL 62706 

and 

Chris Pressnall 
Division of Legal Counsel 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
Springfield, IL 62794-9276 

and 

Manager, Compliance Section 
Bureau of Air 
Illinois Environmental Protection Agency 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 

mailto:morris.james@epa.gov
mailto:deleon.jose@epa.gov
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Notice or submission to the State of Ohio: 

Ohio Environmental Protection Agency 
Division of Air Pollution Control, Central Office 
50 W. Town Street 
Suite 700 
Columbus, Ohio  43216-1049 
Attention: Bruce Weinberg 

Ohio Attorney General’s Office 
Environmental Enforcement Section 
30 East Broad Street, 25th Floor 
Columbus, Ohio 43215 
Attention: Samuel Peterson and Elizabeth Ewing 

Portsmouth Local Air Agency 
605 Washington Street, Third Floor 
Portsmouth, Ohio  45662 
Attention: Cindy Charles 

Notice or submission to Defendants: 

Robert Brager 
Beveridge & Diamond, P.C. 
201 N. Charles St. Suite 2210 
Baltimore Md., 21201 
rbrager@bdlaw.com 

and 

Katherine Gates, Senior HES Counsel 
SunCoke Energy, Inc. 
1011 Warrenville Rd., Ste. 600 
Lisle, IL 60532 
ktgates@suncoke.com 

Denise R. Cade 
Senior Vice President and General Counsel 
SunCoke Energy, Inc. 
1011 Warrenville Rd., Ste. 600 
Lisle, IL 60532 
drcade@suncoke.com 

mailto:drcade@suncoke.com
mailto:ktgates@suncoke.com
mailto:rbrager@bdlaw.com
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Appendix 1
 
Work Plan for Redundant Heat Recovery Steam Generators Project
 

Defendants shall implement the work plan for the Redundant HRSG Project (“Work Plan”) in 
accordance with Section IV.A of the Consent Decree and the requirements and schedules set 
forth in this Appendix 1. 

Objectives 

The objective of the Redundant HRSG Project is to meet the obligations set forth in Section IV 
(Compliance Requirements) of the Consent Decree relating to the Redundant HRSG Project for 
phases 1 and 2 of the Haverhill facility (HNCC No. 1 and HNCC No. 2, respectively) and the 
Gateway facility (GECC Battery). 

The purpose of the Redundant HRSG Project is to enable each battery to have any one of the 
existing HRSGs be taken out of service without the need to vent.  To accomplish this objective, 
Defendants shall add a new, redundant 20-oven HRSG at HNCC No. 1, HNCC No. 2, and the 
GECC Battery, respectively, along with the ducting and inter-connections to permit any one 
HRSG to be shut down for maintenance without significant venting through the bypass stack. 

A series of planned shutdowns will be required to install tie-ins to minimize interruptions to 
operations during the installation of the new components for the Redundant HRSG Project.     

Project Description 

HNCC No. 2 – On-Line 27 months after the Effective Date 

HNCC No. 1 – On-Line 51 months after the Effective Date 

GECC Battery – On-Line 51 months after the Effective Date 


Each coke oven block sends its combined hot flue gas to HRSGs for heat recovery. The HRSGs 
vent into a common duct that feeds a flue gas desulfurization unit (FGD). 

The Redundant HRSG Project will allow any one HRSG to be taken off-line for maintenance 
while maintaining coke production.  The Redundant HRSG Project will ensure that all flue gases 
generated during maintenance periods and during some malfunctions go to the FGD for 
treatment before release to atmosphere.  To accomplish this objective, Defendants shall install 
new ductwork and a new HRSG as part of this project. 

Process Description 

Redundant HRSGs 

A new 20-oven HRSG shall be installed at each of the following: HNCC No. 1, HNCC No. 2, 
and the GECC Battery, connecting to the common tunnel.  Each such HRSG shall be designed to 
facilitate the transfer of gases from existing HRSGs. 
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Ductwork 

New ductwork shall be added to tie-in each Redundant HRSG to the existing system.  The duct 
work shall be sized to accommodate the variations in flue gas flows without adversely impacting 
the negative pressures required for effective oven operations.   

Process Controls 

New draft controls shall be installed to precisely control system draft.   

Tunnel Tie-Ins 

Tunnel tie-ins shall be installed for each new Redundant HRSG.  The tie-in locations will be 
optimized during process modeling currently in progress. 

Operational Considerations 

The basis of design focuses on the improvement to the overall reliability of the entire system by 
providing for at least one HRSG to be out of service at any given time.  Defendants shall further 
improve reliability through the implementation of a preventative maintenance program, which 
will target all existing HRSGs for cleaning and upgrades.

 Scope of Work 

The scope of work shall include all necessary engineering, procurement and construction support 
to implement the Redundant HRSG Project. 

At a minimum the scope of work shall include the following requirements: 

1.	 Follow SunCoke Energy’s document control process 
2.	 Follow SunCoke Engineering Standards, as applicable 
3.	 Process flow diagrams with heat and material balances 
4.	 Develop a process control scheme to control the system to demonstrate, in diagram form, 

(1) the flow of all inputs and data feedback to ensure the system will work as intended, 
and (2) predict any potential failures of the equipments as well as the digital control 
system. 

5.	 Preliminary piping and instrumentation diagrams (P&ID) 
6.	 Plant layout with General Arrangement drawings 
7.	 Evaluate the existing plot plans to perform a site and soils review and consider this in the 

design of the foundation(s) 
8.	 Prepare single line electrical diagrams 
9.	 Prepare P&IDs for all new systems and modify any impacted P&IDs 
10. Perform detailed engineering review of the process controls 
11. Perform a Process Hazard Evaluation 
12. Perform detailed engineering design for the hot and cold ductwork and dampers 

2 
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13. Develop Procurement and Contracting Plan 
14. Prepare a Constructability Assessment/Construction  
15. Prepare purchase orders for equipment and materials 
16. Execute Purchase Orders 
17. Prepare General Contractor Construction bid packages 
18. Startup and heat-up process including dry out of new refractory 
19. Commissioning and Startup Support 

Major Equipment List 

a. One twenty-oven HRSG each for HNCC No. 1, HNCC No. 2, and the GECC Battery 
b. Hot ductwork 
c. Cold ductwork 
d. Louver dampers 
e. Refractory plugs 
f. Draft control equipment 

Project Schedule: 

A. HNCC No. 2 Redundant HRSG Project 

92 Days after Effective Date 
Finalize process details 
Evaluate long lead item quotes and place order by end of 1Q after the Effective Date for longest 
lead items 

183 Days after Effective Date 
Finalize process modeling 
Order balance of long lead materials 
Start detailed engineering 

274 Days after Effective Date 
Issue Construction Contract Request for Proposal 

365 Days or one (1) year after Effective Date 
Finalize Site Specific Detailed Engineering 

457 Days after Effective Date 
Award Construction Contract 
Mobilize Construction 
Start Site Preparation 

548 Days after Effective Date 
Start Structural Work 

3 
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639 Days after Effective Date 
Redundant HRSG Installation 
Pipework Installation 

730 Days or two (2) years after Effective Date 
HNCC No. 2 Redundant HRSG in Service, subject to Operational testing 

822 Days after Effective Date 
HNCC No. 2 Project Operational testing 
Complete HNCC No. 2 Tests; HNCC No. 2 Redundant HRSG in service 

B. HNCC No. 1 and GECC Battery Redundant HRSG Projects 

913 Days after Effective Date 
Finalize HNCC No. 1 and GECC Battery Design and Changes based on HNCC No. 2 testing 
Place order for long lead items for HNCC No. 1 and GECC Battery 
Update Site Specific detailed engineering with lessons learned with HNCC No. 2  

1004 Days after Effective Date 
Issue Construction Contract Request for Proposals 

1095 Days or three (3) years after Effective Date 
Finalize Site Specific Detailed Engineering 

1187 Days after Effective Date 
Award Construction Contract 
Mobilize Construction 
Start Site Preparation 

1278 Days after Effective Date 
Start Structural Work 

1369 after Effective Date 
Redundant HRSG Installation 
Pipework Installation 

1460 Days or four (4) years after Effective Date 
HNCC No. 1 and GECC Battery Redundant HRSGs in Service, subject to Operational testing 

1552 Days after Effective Date 
HNCC No. 1 and GECC Battery Redundant HRSGs Operational Testing 
Complete HNCC No. 1 and GECC Battery Tests; HNCC No. 1 and GECC Battery Redundant 
HRSGs in Service 

4 
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Appendix 2 

Flue Gas Flow Rate Study for Use in Calculation of Bypass Stack Emissions 

Introduction 

Defendants shall perform the Flue Gas Flow Rate Study as set forth herein. The purpose of the 
study is to determine the average gas flow rate to a Bypass Vent Stack during Scheduled HRSG 
Maintenance Bypass Venting at each of the Affected Coke Oven Batteries. 

Study Plan 

During Scheduled HRSG Maintenance Bypass Venting for a 20 oven battery, the flow rate in the 
Bypass Vent Stack shall be measured continuously over a full 48 hour coking cycle, starting at 
the time the lid opens at a Bypass Vent Stack at HNCC No. 1, HNCC No. 2, and the GECC 
Battery, respectively.  The dry flow rate shall be calculated by a certified testing contractor 
employing a flow meter to continuously measure the rate at which flue gas exits the Bypass 
Vents and using EPA Method 1, 2, 3, 4 or an equivalent EPA-approved test method.   

A full traverse flow rate shall be measured at least once every hour using EPA test methods, as 
set forth above. Between the traverse measurements the pitot tube will be left at the center of the 
stack with a continuous datalogger running.  This will produce 51 consecutive full traverses 
(each traverse will result in 24 data points) from which flow rates can be calculated.  The average 
dry flow rate over the 48 hour cycle shall be calculated from these data.  The average coal charge 
rate shall also be calculated using the procedure in Attachment A to this Appendix 2 to account 
for ovens charged prior to the test period and ovens pushed after the test period.  

Study Plan Detail 

The study plan shall be performed during Scheduled HRSG Maintenance Bypass Venting as set 
forth below: 

1)	 Location for the test 

a.	 At HNCC No. 1, HNCC No. 2 and the GECC Battery 

b.	 Bypass Vent Stack using standard testing ports 

c.	 On a 20 oven battery 

d.	 Bypass Vent on HRSG is open for the duration of the test 

e.	 If necessary, scaffolding will be constructed to allow for the safe and efficient 
completion of the testing 

1
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2)	 Instrumentation 

a.	 Follow EPA Method 2 Determination of Stack Gas Velocity and Volumetric Flow 
Rate (Type S Pitot Tube) as closely as practicable 

b.	 Portable analyzer with s-type pitot tube 

c.	 Pitot tube at least 10 ft in length to allow for full traverse of the duct 

d.	 Automated data logger attached to DP analyzer with potential for wireless 
connectivity to laptop with sufficient range for the operator to check from indoors 

e.	 In addition to the pitot tube measurements, the temperature, pressure and oxygen 
levels will be checked at all sample points 

3)	 Test timing 

a.	 Follow EPA Method 1 Sample and Velocity Traverse for Stationary Sources as 
closely as practicable 

b.	 Test shall last 50 hours 

c.	 Test shall start at one hour before the Bypass Vent lid is opened and run 50 hours 
to completely cover a 48 hour cycle 

d.	 Perform a traverse measurement of the Bypass Vent Stack at the beginning of the 
test 

e.	 Repeat the traverse measurement of the Bypass Vent Stack once per hour 

f.	 Between the traverse measurements leave the pitot tube at the approximate center 
of the Bypass Vent Stack with the continuous datalogger 

g.	 Record all events pertaining to the operation, including but not limited to the 
following: 

i.	 Individual oven pushing/charging times starting at least 48 hours prior to 
test period start and extending to at least 48 hours after test period ends 

ii.	 Amount of coal charged at each oven charging from 48 hours prior to start 
of test run to 48 hours after end of test run 

iii.	 Any out-of-ordinary events 

2
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4)	 Data analysis 

a.	 Calculate average flow rate from the average of the 49 full traverse flow rates 
(approximately 1,176 data points) that cover the 48 hour coking cycle (i.e., 51 full 
traverse flow rates minus the first and last full traverse flow rates) 

b.	 Examine the pitot tube data log to confirm there were no outlier excursions of 
flow either up or down in the time periods between the times that the full traverse 
measurements were taken 

c.	 Review and analyze the flow data and oven push data for possible correlations 
and patterns 

5)	 Operations 

a.	 The average coal charge amount shall be targeted as closely as practicable to 42.5 
tons for the duration of the test 

b.	 In order to ensure that the coal charge rate has reached a steady state before the 
test period starts, the target coal charge amount will be changed to 42.5 tons 
starting two cycles before the test run starts and the change will be effected 
according to standard operating procedures for the Haverhill or Gateway facility, 
as applicable 

c.	 The actual average coal charge rate for the test period shall be calculated in 
accordance with Attachment A 

3
 



    
 

  
   

 
 

   
  

 
 

 
 

   
  
  
   
 

 
 

    
 

   
 

   
 

 
 

 
 

 
 

 
 

 

    Case 3:13-cv-00616-DRH-SCW Document 3-1 Filed 06/26/13 Page 82 of 119 Page ID #125 

Attachment A 
Determination of average coal charge rate for an oven battery over any period of coking 

N = number of ovens in battery 
tstart = starting time of test period 
tend = ending time of test period 

A load of coal is processed for an amount of time (charged at the beginning and pushed at the 
end) 

For a given oven during the test period there are M coal loads 
Load 1 was charged prior to the start of the test period and pushed during the test period 
Loads 2 through M-1 were charged and pushed during the test period 
Load M was charged during the test period and pushed after the end of the test period 

The entirety of loads 2 through M-1 shall be counted in the calculation of the average charge rate 

Only a fraction of loads 1 and M shall be counted towards the overall average charge rate 

ti,j = time that an oven is charged (with oven out of N and load number j out of M) 
Ci,j = tons of coal loaded in oven i and charge j 
Ci = tons of coal processed by oven i during test period 
Ctotal = tons of coal processed by the battery during test period 
R = average rate of coal processed by battery (tons/hour) 

Amount of time that a load (j) in oven (i) is processed = (ti,j+1-ti,j) 

Total coal processed by oven i is determined as follows 

The total coal Ctotal processed by the battery during the test period is 
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The average rate R is 

5
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Appendix 3
 
List of Notices of Violation (NOVs)
 

Federal NOVs Relating to the Haverhill Facility

        To Haverhill North Coke Company: 

1. 12/8/08 
2. 4/15/09 
3. 2/17/10 
4. 7/22/10 

       To SunCoke Energy, Inc.: 

5. 7/1/10 
6. 7/1/10 
7. 7/1/10 

Federal NOVs Relating to the Gateway Facility to Gateway Energy & Coke Company 

8. 7/8/10 

NOVs Relating to the Haverhill Facility Issued by Ohio EPA/Portsmouth Local Air Agency 

9. 07/19/05 
10. 11/7/05 
11. 01/26/07 
12. 8/19/08 
13. 10/1/08 
14. 7/17/09 (P902) 
15. 7/17/09 (P901) 
16. 12/11/09 
17. 8/19/10 
18. 3/31/11 
19. 5/17/12 

Note:  NOVs 5-7 and 14-15 are attached hereto for purposes of clarity, as these NOVs bear the 
same date as at least one other NOV. 
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United States, State of Illinois, and State of Ohio v. 

Gateway Energy & Coke Company, LLC, Haverhill Coke Company, LLC,
 

and SunCoke Energy, Inc. 


ATTACHMENT TO APPENDIX 3 OF CONSENT DECREE
 

Federal Notice of Violation Relating to the Haverhill Facility
 
Issued To SunCoke Energy, Inc. On July 1, 2010 


Federal Notice 1 of 3 
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United States, State of Illinois, and State of Ohio v. 

Gateway Energy & Coke Company, LLC, Haverhill Coke Company, LLC,
 

and SunCoke Energy, Inc. 


ATTACHMENT TO APPENDIX 3 OF CONSENT DECREE
 

Federal Notice of Violation Relating to the Haverhill Facility
 
Issued To SunCoke Energy, Inc. On July 1, 2010 


Federal Notice 2 of 3 
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United States, State of Illinois, and State of Ohio v. 

Gateway Energy & Coke Company, LLC, Haverhill Coke Company, LLC,
 

and SunCoke Energy, Inc. 


ATTACHMENT TO APPENDIX 3 OF CONSENT DECREE
 

Federal Notice of Violation Relating to the Haverhill Facility
 
Issued To SunCoke Energy, Inc. On July 1, 2010 


Federal Notice 3 of 3 
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United States, State of Illinois, and State of Ohio v. 

Gateway Energy & Coke Company, LLC, Haverhill Coke Company, LLC,
 

and SunCoke Energy, Inc. 


ATTACHMENT TO APPENDIX 3 OF CONSENT DECREE
 

Ohio EPA / Portsmouth Local Air Agency Notice of Violation Relating to the
 
Haverhill Facility, Issued To Haverhill North Coke Company On July 17, 2009 


State Notice 1 of 2 
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United States, State of Illinois, and State of Ohio v. 

Gateway Energy & Coke Company, LLC, Haverhill Coke Company, LLC,
 

and SunCoke Energy, Inc. 


ATTACHMENT TO APPENDIX 3 OF CONSENT DECREE
 

Ohio EPA / Portsmouth Local Air Agency Notice of Violation Relating to the
 
Haverhill Facility, Issued To Haverhill North Coke Company On July 17, 2009 


State Notice 2 of 2 
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Appendix 4 

Potential Middletown Redundant HRSG Project 

A.	 Pursuant to Paragraph 48 of this Consent Decree, Defendant SunCoke shall 
submit a written evaluation for the Relevant Period (the half-year between July 1 
and December 31, or the half-year between January 1 and June 30, commencing 
on the Effective Date) of compliance at the Middletown Facility with all Bypass 
Venting limits contained in the Middletown Facility’s permit-to-install No. 
P0104768 (effective February 9, 2010) (“Middletown Permit”) to determine 
whether installation of redundancy for the HRSGs at the Middletown Facility is 
necessary to ensure compliance with the Middletown Permit (“Redundancy 
Evaluation”).  This Redundancy Evaluation shall consist of the following:  (1) an 
analysis of the causes of all Bypass Venting that has occurred at the Middletown 
Facility during the Relevant Period; (2) the number of hours of Bypass Venting 
during each Bypass Venting event and the total number of hours of Bypass 
Venting during the Relevant Period; (3) estimated Bypass Venting emissions 
during each Bypass Venting event and total Bypass Venting emissions during the 
Relevant Period; and (4) a discussion of whether installation of HRSG 
redundancy would have prevented each Bypass Venting event identified in (2) 
and (3).  If the United States disagrees with SunCoke as to the causes of any 
Bypass Venting, it will notify SunCoke in writing after receipt of the Redundancy 
Evaluation.  Any disagreement between the parties relating to the cause or causes 
of any Bypass Venting event shall be subject to dispute resolution under Section 
IX (Dispute Resolution) of this Consent Decree. 

B.	 HRSG Redundancy shall be required at the Middletown Facility pursuant to this 
Consent Decree if, for any rolling twelve-month period during the pendency of 
this Consent Decree, the Redundancy Evaluation indicates that the total Bypass 
Venting hours that could have been avoided by HRSG redundancy (as identified 
in subparagraph A of this paragraph) exceed 1638 stack hours (105% of the 1560 
stack hours per twelve-month period of Bypass Venting emissions allowed in the 
Middletown Permits). In the event that redundancy is required pursuant to this 
Paragraph, SunCoke shall install either a Redundant HRSG or HRSGs of 
substantially similar design to the Redundant HRSG Project required by Section 
IV of the Consent Decree (Compliance Requirements), or an alternative 
redundancy project (“Middletown Redundancy Project”) that provides at least the 
same level of redundancy as that provided by the Redundant HRSG Project 
required by Section IV of the Consent Decree (Compliance Requirements). For 
purposes of this Appendix 4, “redundancy” shall mean a HRSG(s) or other gas 
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cooling equipment that operates simultaneously with an Existing HRSG, 
including in the event of the loss of one of the Existing HRSGs that meets the 
criteria set forth in Section IV.A of this Consent Decree.  Where the criteria set 
forth in Section IV.A of this Consent Decree differ by geographic location, the 
Middletown Redundancy Project will meet the criteria applicable to HNCC No. 2.  

C.	 Should installation of the Middletown Redundancy Project be required pursuant 
to this Appendix, then Defendants shall complete installation and begin operation 
of the Redundant HRSG(s) or other substantially similar redundancy project at the 
Middletown Facility on or before the later of (a) December 30, 2018, or (b) 
twenty-seven (27) months from the date that redundancy is required by this 
Consent Decree.  
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