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Safe Chemicals Act of 2010

The Toxic Substances Control Act of 1976 (TSCA) governs industrial chemicals. That
antiquated laws’ provisions have not been amended since their adoption more than three decades
ago — despite huge changes in chemical production and use and our state of knowledge about
how chemicals can harm health or the environment.

TSCA also placed severe burdens on EPA’s ability to require safety testing or regulate a
chemical — burdens so onerous that over the past 30 years EPA has been able to require testing
for only about 200 chemicals out of more than 80,000 on the EPA’s inventory. And TSCA has
allowed EPA to regulate only limited uses of five chemicals. In 1989, EPA issued a regulation,
ten years and tens of millions of dollars in the making, to ban most uses of the highly
carcinogenic substance asbestos. The regulation was promptly challenged and ultimately tossed
out by the courts, which ruled that EPA had not met its burden of proof under TSCA that
asbestos poses an "unreasonable risk." Since then, EPA has not tried again to regulate a
chemical's production or use.

The Government Accountability Office has issued several reports strongly criticizing the
law, and, in January of 2009, placed TSCA on its list of “high risk” areas of the law.

The Safe Chemicals Act, introduced by Senator Lautenberg, would address each of the
core failings of TSCA. In short, it would:

e Ensuring EPA will have information on chemical hazards, uses and exposures sufficient
to judge a chemical's safety. The bill requires manufacturers to develop and submit a
minimum data set for each chemical they produce. It provides EPA with full authority to
require any data beyond the minimum data set needed to determine safety of a chemical.
While it ensures EPA can obtain data necessary to make a safety determination, the bill
also contains numerous provisions to ensure that no duplicative or unnecessary testing
occurs, and that data is submitted to EPA only at the time it is needed.

e Requiring EPA to use this information to categorize and prioritize chemicals, based on
their hazard and exposure characteristics. EPA will identify and prioritize chemicals by
their likely risk, based on anticipated use, production volume, toxicity, persistence,
bioaccumulation, and other properties that indicate risk. Prioritizing chemicals based on
risk focuses EPA’s resources on the chemicals most likely to cause harm, and allows the
Agency to move quickly to manage risk for those chemicals.

e Ensuring that expedited action is taken to reduce the use of or exposures to chemicals of
highest concern. In addition to setting up a system to evaluate the safety of all chemicals,
the bill calls for EPA to act quickly on chemicals that clearly demonstrate high risk.






e Requiring all chemicals to be shown to be safe in order to remain in or enter commerce.
The burden of proving safety rests on chemical manufacturers and users, not on
government to show harm before it can act. All uses of a chemical must be identified,
and the resulting aggregate exposure measured against a health-based safety standard set
to protect both the general population and vulnerable subpopulations that may be more
susceptible or more exposed to the chemical, such as children. If the safety standard is
not met, the chemical cannot be marketed.

e Ensuring broad public, market and worker access to reliable chemical information. It
establishes a public database that will house both chemical information submitted to EPA
and decisions made by EPA about chemicals. It narrows the conditions under which data
submitted by industry can be claimed to be confidential business information (CBI),
while still ensuring appropriate protections for legitimate CBI. It provides access to CBI
by workers and local, state, Tribal and (in some cases) foreign governments as long as
they protect its confidentiality. Finally, EPA is to impose requirements to ensure that
information developed and submitted by industry, and advice received from advisory
committees convened by EPA, are reliable.

e Promoting innovation and the development and use of green chemistry and safer
alternatives to chemicals of concern. The bill requires EPA to establish a program to
develop market and other incentives for safer alternatives, and a research grant program
targeted at priority hazardous chemicals for which alternatives do not presently exist. A
network of research centers would be established to conduct green chemistry research
and alternatives analyses, and to provide training, educational materials, and technical
assistance to educational institutions, small businesses, government and non-
governmental organizations. The bill also allows some new chemicals onto the market
using an expedited process for reviewing safety.

The Safe Chemicals Act of 2010 is a long-overdue modernization of the Toxic
Substances Control Act. It address the problems with TSCA that have been identified by the
Government Accountability Office and other experts and industry leaders that have testified in
Senator Lautenberg’s Subcommittee on Superfund, Toxics, and Environmental Health over the
past year. The bill comports with principles for TSCA reform issued by the Obama
Administration, the American Chemistry Council, and the Safer Chemicals, Healthy Families
Coalition.
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Because the earth needs a good lawyer

August 4, 2011

BY HAND DELIVERY

Lisa P. Jackson, Administrator
Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, NW
Washington, D.C. 20460

Re:  Citizen Petition under Toxic Substances Control Act Regarding the Chemical Substances
and Mixtures Used in Oil and Gas Exploration or Production

Dear Administrator Jackson:

The undersigned organizations (“Petitioners”) hereby petition the U.S. Environmental
Protection Agency (“EPA”) pursuant to section 21 of the Toxic Substances Control Act
(“TSCA”), 15 U.S.C. § 2620, to promulgate rules protecting public health and the environment
from the serious risks posed by chemical substances and mixtures used in oil and gas
exploration or production (“E&P Chemicals”). Specifically, Petitioners request that EPA adopt
a rule under TSCA section 4, requiring that manufacturers and processors of E&P Chemicals
conduct toxicity testing of all E&P Chemicals and identify all chemical substances and mixtures
tested. See id. § 2603. Petitioners also seek promulgation of a rule under TSCA section 8§,
requiring maintenance and submission of various records related to E&P Chemicals, calling in
records of allegations of significant adverse reactions to E&P Chemicals, and requiring
submission of all existing health and safety studies related to E&P Chemicals. See id. § 2607(a),
(c), (d). Rulemaking under TSCA sections 4 and 8 is necessary to ensure that the health and
environmental risks posed by E&P Chemicals are fully understood.

EPA and the public lack adequate information about the health and environmental
effects of E&P Chemicals, which are used in increasing amounts to facilitate the rapid expansion
of oil and gas development throughout the United States. Within the next 20 years, the U.S.
Department of Energy expects gas production to increase by more than four trillion cubic feet,!
which could translate into the drilling of more than 60,000 wells in the Marcellus Shale in
Pennsylvania alone.? Oil production, too, is on the rise for the first time in over 20 years, as a

* All documents cited in the following footnotes are reproduced on the enclosed CD-Rom.

1U.S. Dep’t of Energy, U.S. Energy Info. Admin., Annual Energy Outlook 2009, 77 (Mar. 2009), available at
http://www .eia.doe.gove/oiaf/aeo/pdf/trend_4.pdf.

2 See Nels Johnson, Pennsylvania Energy Impacts Assessment, Report 1: Marcellus Shale Natural Gas and Wind,
NATURE CONSERVANCY, 12 (Nov. 15, 2010), http://www.nature.org/media/pa/ tnc_energy_analysis.pdf.
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result of the recent exploitation of unconventional plays such as the Bakken and Niobrara
Shales.

The growth of the oil and gas industry is attributable to the widespread use of hydraulic
fracturing, a technology that involves high-pressure injection of a mix of fluids, sand, and
chemicals to stimulate the release of oil and gas from unconventional formations. Oil and gas
development requires the use of both drilling muds, which are used to shorten drilling time and
lubricate the drill bit, and fracturing fluids, which are used to create fractures in the formation
and to hold the fractures open to release the o0il and gas. Drilling muds and fracturing fluids
require similar classes of chemical additives, including proppants, acids, breakers, bactericides,
biocides, clay stabilizers, corrosion inhibitors, crosslinkers, friction reducers, gelling agents, iron
controls, scale inhibitors, and surfactants.> Well operators vary the chemical additives that they
use, based upon the characteristics of the well and production objectives.* More than ten
thousand gallons of E&P Chemicals may be used to fracture a single well.?

Under the current regulatory scheme, manufacturers, processors, and distributors place
substantial quantities of E&P Chemicals into commerce without first disclosing the chemicals’
identity, toxicity, or health and environmental impacts. Chemical manufacturers and
processors are, moreover, under no obligation to conduct toxicity testing or to develop or
provide health and safety data for E&P Chemicals. As a result, the public lacks adequate
information to evaluate the risks of harm to health and the environment posed by exposure to
E&P Chemicals. Mounting reports of harm caused by E&P Chemicals, including injury to
people, animals, and aquatic life, and degradation of air, water, and soil quality, demonstrate
that unregulated E&P Chemicals may present an unreasonable risk of harm to health and the
environment.

Congress enacted TSCA to ensure the availability of “adequate data” on the health and
environmental effects of chemicals and “to assure that . . . chemical substances and mixtures do

3 See N.Y. Dep’t of Envtl. Conservation, Div. of Mineral Res., Draft Supplemental Generic Environmental
Impact Statement on the Oil, Gas, and Solution Mining Regulatory Program, 5-45 to 5-51 (2009), available
at ftp://ftp.dec.state.ny.us/dmn/download/OGdSGEISFull.pdf (hereinafter “DSGEIS”); Ronald E. Bishop,
Ph.D., Chemical and Biological Risk Assessment for Natural Gas Extraction in New York, 11 (Mar. 28, 2011),
http://www.ge.tt/#2V{EsZw (stating that “most hydraulic fracturing additives are also used in drilling
fluids (or ‘muds’)”).

4+ DSGEIS, supra note 3, at 5-33 to 5-34, 5-99.

5 See id. at 5-34 (explaining that fracturing fluids typically are composed of 98 percent fresh water and
sand and two percent chemicals), 5-92 to 5-93 (stating that the entire multi-stage fracturing operation for a
single well requires between 2.4 and 7.8 million gallons of water); cf. Travis Madsen, Jordan Schneider &
Erika Staaf, In the Shadow of the Marcellus Boom, PENNENVIRONMENT RESEARCH & POLICY CTR., 16 (May
2011), http://www.pennenvironment.org/uploads/49/f3/49f38a45f956d58a210d7e24al7ec26a/ In-the-
Shadow-of-the-Marcellus-Boom.pdf (estimating that one gas well that requires three million gallons of
fluid would require approximately 250,000 pounds of chemicals).
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not present an unreasonable risk of injury to health or the environment.”® At present, EPA and
the public lack adequate data about the identity of E&P Chemicals, the number of E&P
Chemicals in commerce, significant adverse reactions posed by E&P Chemicals, and health and
environmental hazards, exposures, and risks posed by E&P Chemicals. Petitioners request that
EPA ensure that E&P Chemicals do not present an unreasonable risk of harm to health and the
environment by promulgating rules under TSCA sections 4 and 8.

L. Neither EPA’s Study of the Potential Drinking Water Impacts of Hydraulic Fracturing
nor a Voluntary Online Chemical Registry Is a Substitute for Rulemakings Under
TSCA Sections 4 and 8.

EPA and other organizations recently have made attempts to address increased public
concern about the potential risks to health and the environment posed by E&P Chemicals. EPA
currently is conducting a study of the potential impacts of hydraulic fracturing on drinking
water sources.” In addition, the Groundwater Protection Council (“GWPC”) and the Interstate
Oil and Gas Compact Commission (“IOGCC”) recently created an online registry whereby well
operators may voluntarily disclose the chemicals they use in their fracturing operations.8
Neither EPA’s study nor the voluntary registry imposes enforceable requirements upon
manufacturers, processors, or distributors of E&P Chemicals, and rulemakings pursuant to
TSCA sections 4 and 8 are necessary to fill this gap.

A.  EPA’s Study

EPA’s study of the possible relationships between hydraulic fracturing and drinking
water will not replace rulemakings under TSCA sections 4 and 8. Although E&P Chemicals do
threaten drinking water supplies, their potential to cause harm to health and the environment
does not stop there.” E&P Chemicals also threaten human health when they become airborne,
and they pose significant risks of harm to soil quality, habitat for both terrestrial and aquatic
wildlife, and the healthy functioning of complex ecosystems.

615 U.S.C. §§ 2601(b)(1), (3) (2006).

7 See EPA, Office of Research and Dev., Draft Plan to Study the Potential Impacts of Hydraulic Fracturing
on Drinking Water Resources, at vii (Feb. 2011), available at
http://water.epa.gov/type/groundwater/uic/class2/hydraulicfracturing/upload/HFStudyPlanDraft_ SAB_0
20711.pdf (hereinafter “EPA Study”) (“The overall purpose of this study is to understand the relationship
between hydraulic fracturing and drinking water resources.”).

8 See GWPC & IOGCC, FracFocus Chemical Disclosure Registry, http://fracfocus.org/ (last visited Aug. 2,
2011).

9 See EPA Study, supra note 7, at viii (“EPA recognizes that there are important potential research areas
related to hydraulic fracturing other than those involving drinking water resources, including effects on
air quality, aquatic and terrestrial ecosystem impacts, seismic risks, public safety concerns, occupational
risks, and economic impacts. These topics are outside the scope of the current study, but should be
examined in the future.”).
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To facilitate its study, EPA directed informational requests to nine hydraulic fracturing
service providers, yet only five of those service providers also manufacture or process E&P
Chemicals.’® By relying largely on service providers to relay second-hand information from
manufacturers, EPA’s requests fail to reach many of those responsible for introducing E&P
Chemicals into commerce in the first place.!! Because manufacturers of E&P Chemicals often
disclose minimal information about product compositions to their customers, any responses
submitted by the service providers are likely to be incomplete.’? Service providers, moreover,
frequently resist disclosure. In fact, none of service providers responded to EPA’s request
within the 30-day deadline established in the letters, and one of them — Halliburton — promised
compliance only after EPA subpoenaed the information.

EPA’s study falls short of TSCA rulemakings because it will not require manufacturers
and processors of E&P Chemicals to take proactive efforts to conduct testing or to develop
health and safety data needed to evaluate the health and environmental risks of their substances
and mixtures. Instead, EPA’s study simply requires service providers to gather information
available to them — much of which is obtained from the manufacturers — and submit it to EPA.
EPA then will undertake its own efforts to evaluate the information submitted to determine the
effects of hydraulic fracturing on drinking water supplies. Rulemakings under TSCA sections 4
and 8, on the other hand, would hold manufacturers and processors of E&P Chemicals
responsible for gathering information, testing their products, and developing and submitting
health and safety reports.!3

B. The Voluntary Registry

The GWPC and the IOGCC recently created an online registry through which well
operators may voluntarily disclose the chemicals that they use in hydraulic fracturing of oil and

10 EPA issued voluntary information requests to the following nine natural gas service companies: BJ
Services, Complete Production Services, Halliburton, Key Energy Services, Patterson-UTI, PRC, Inc.,
Schlumberger, Superior Well Services, and Weatherford. See Press Release, EPA, EPA Formally Requests
Information from Companies About Chemicals Used in Natural Gas Extraction (Sept. 9, 2010),
http://yosemite.epa.gov/opa/admpress.nsf/e77fdd4f5afd88a3852576b3005a604f/ec57125b66353b7e8525779
9005c1d64!OpenDocument. Only five of the companies — B] Services, Inc., Halliburton, Schlumberger,
Superior Well Services, and Weatherford — also function as manufacturers or processors of E&P
Chemicals. EPA did not serve information requests on other manufacturers and processors of E&P
Chemicals, such as Cudd Energy Services, Nalco Energy Services, Sanjel USA, and Aquaness Chemical.

11 See TEDX, Health Effects Summary Statement, 5 (Jan. 27, 2011),
http://www.endocrinedisruption.com/chemicals.multistate.php (follow link to “summary statement”)
(explaining that drilling and fracturing contractors companies largely rely on information from chemical
manufacturers when responding to requests about the identity of the chemicals they use at well sites).
121d.

13 See 15 U.S.C. § 2601(b)(1).
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gas wells.’* Well operators that choose to use the registry have the opportunity to upload a
variety of information about the chemicals they use at each well, including their functional
purposes, ingredients, concentrations, and CAS numbers.’> This voluntary registry is designed
to allow the public to identify the chemicals being used at specific wells — at least those
chemicals that are voluntarily disclosed.

Like EPA’s study, the voluntary registry is not aimed at the manufacturers, processors,
and distributors of E&P Chemicals who are answerable under TSCA. Moreover, the registry
does not impose any enforceable requirements upon the well owners and operators that make —
or choose not to make — voluntary disclosures. Because the registry is based upon voluntary
disclosures, operators may choose to disclose only those chemicals posing the least risk to
health and the environment, and the public could receive misleading or selective information.

IL. Rulemakings Under TSCA Sections 4 and 8 Are Necessary to Fill Significant Gaps in
Federal Regulation of E&P Chemicals.

Federal agencies have extremely limited authority to regulate E&P Chemicals.!
Hydraulic fracturing is exempt from regulation under the Underground Injection Control
program of the Safe Drinking Water Act, except when injected fluids contain diesel fuel.’” Were
hydraulic fracturing not specifically excluded from the definition of “underground injection,”
the oil and gas industry would be required to disclose in mandatory permit applications the
“source and analysis of the physical and chemical characteristics” of all of the chemicals injected
below ground to stimulate oil and gas production.’® This exemption, commonly known as the
“Halliburton Loophole,
inject toxic fluids near drinking water supplies without EPA oversight.”

7

allows the oil and gas industry to conceal chemical formulas and to

14 See Frac Focus Chemical Disclosure Registry, supra note 8.

15 The Chemical Abstracts Service is a division of the American Chemical Society and the “worlds [sic]
authority for chemical information.” CAS, FAQ List and Information for New Visitors,
http://www.cas.org/aboutcas/faq.html (last visited Aug. 2, 2010). A CAS Number “provides an
unambiguous way to identify a chemical substance or molecular structure when there are many possible
systematic, generic, proprietary, or trivial names.” Id.

16 See Memorandum from Henry A. Waxman & Edward J. Markey to Members of the Subcommittee on
Energy and Environment, Examining the Potential Impact of Hydraulic Fracturing, 2 (Feb. 18, 2010),
available at http://democrats.energycommerce.house.gov/Press_111/20100218/
hydraulic_fracturing_memo.pdf.

1742 U.S.C. § 300h(d)(1)(B)(ii).

18 EPA Form 7520-6: Underground Injection Control Permit Application, 5 (rev. Dec. 2008), available at
http://www.epa.gov/safewater/uic/pdfs/reportingforms/7520-6.pdf.

19 See Tracy Carluccio, Will We Sacrifice Our Water for Gas?, OUTDOOR AMERICA, Spring 2010, at 27-28,
available at http://www iwla.org/index.php?ht=a/GetDocumentAction/i/4272.
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The oil and gas industry also avoids regulation under the Resource Conservation and
Recovery Act (“RCRA”), which sets the standards for handling and disposal of hazardous
wastes.?? Wastes created by oil and gas exploration and production, including E&P Chemicals
present in drilling fluids and produced waters, are not subject to regulation under RCRA.?!
Were oil and gas wastes subject to RCRA, those charged with handling the wastes would be
required to demonstrate that the wastes were, for example, stored, transported, and disposed of
in a way not harmful to the environment.??

In addition, the oil and gas industry is exempt from the provision of the Emergency
Planning and Community Right to Know Act (“EPCRA”), under which EPA requires industrial
and federal facilities with more than ten employees to report the toxic chemicals they release,
store, and transfer.? Specifically, any facility that manufactures or processes a chemical in
amounts over statutory thresholds must submit forms detailing the chemical identities, uses,
and volumes; as well as onsite waste treatment and recycling methods and offsite transfer
locations.?* The chemical information contained in these reports, where otherwise mandated by
EPCRA, is made publicly available in the Toxic Release Inventory, which is updated annually
and serves to inform communities and citizens of chemical hazards to which they may be
exposed.?

Although a few federal regulations require storage facilities and manufacturers to
disclose certain information about the chemicals they store and manufacture, the information
gathered pursuant to these regulations is extremely limited and not readily available to EPA or
the public. First, under EPCRA, owners and operators of storage facilities holding in excess of
10,000 pounds of any hazardous chemical must submit chemical inventory information (“Tier II
reports”) to the state emergency response commission (“SERC”), local emergency planning
committee (“LEPC”), and the local fire department in the area where the facilities are located.?
Every state implementing the federal program has different Tier II reporting requirements, and
the forms required to be completed by the storage facilities may differ by county and by

20 See 42 U.S.C. § 6921(b)(2)(A).

2 See id. (“[D]rilling fluids, produced waters, and other wastes associated with the exploration,
development, or production of crude oil or natural gas or geothermal energy shall be subject only to
existing State or Federal regulatory programs in lieu of this subchapter . .. .”).

2 See 42 U.S.C. § 6922.

240 C.F.R. §§372.22,, 372.23 (2011).

24 ]d. §§ 372.25, 375.28; EPA, Form R: Approved OMB No. 2025-0009 (2010),
http://www.epa.gov/tri/report/formR/RY2010_FormR_010511.pdf.

% See id.

2642 U.S.C. § 11022(a)(1); 40 C.F.R. § 317.10 (setting the threshold for Tier II reports at 10,000 pounds for
hazardous substances and 500 pounds for extremely hazardous substances).
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company.” To obtain Tier II reports, moreover, the public must request them in writing from
an SERC or LEPC.%

Second, under EPCRA and the Occupational Safety and Health Act, manufacturers and
importers of E&P Chemicals are required to disclose certain chemicals on material safety data
sheets (“MSDSs”), which are designed to protect employees working with hazardous chemicals
by informing them about the risks associated with those chemicals.?? MSDSs are governed by
regulations promulgated by the Occupational Safety and Health Administration (“OSHA").%
With or before the initial shipment, manufacturers and importers must provide MSDSs to any
distributor or employer receiving their products, and employers must keep the MSDSs in the
workplace and make them readily accessible to employees.® Employers required to maintain
MSDSs at their facilities must file them with the SERC, LEPC, and fire department with
jurisdiction over the facility.®> The public may obtain MSDSs only upon written request to state
and local agencies.?

MSDSs are the primary means by which the public has been able to obtain information
about E&P Chemicals, yet the information they provide is inadequate to identify the full
spectrum of E&P Chemicals or to evaluate the chemicals” health and environmental effects.
This inadequacy results from OSHA’s regulations governing MSDSs, which limit the
information required to be disclosed in several ways. First, only “hazardous chemicals” need to
be disclosed on MSDSs, and a chemical must have been subject to significant testing before it
will be considered “hazardous” under the regulations.>* There is, however, no requirement that
E&P Chemicals ever be tested. Second, even where a chemical that has been sufficiently tested
qualifies as “hazardous,” the manufacturer may opt not to disclose it if it constitutes less than
one percent of the volume of the product (or 0.1 percent of the volume of the product if the

%7 See, e.g., EPA, Tier II Chemical Inventory Reports/Tier II Submit,
http://www.epa.gov/oem/content/epcra/tier2.htm (last visited Aug. 2, 2011) (providing links to the
different reporting requirements of each of the 50 states).

%40 C.F.R. § 370.61.

242 U.S.C. §11021(a)(1); 29 U.S.C. § 655; 29 C.F.R. § 1910.1200(g)(1) (requiring chemical manufacturers
and importers to “obtain or develop” an MSDS for “each hazardous chemical they produce or import”).
%029 C.F.R. § 1910.1200.

311d. § 1910.1200(g)(6)(i), (8).

242 U.S.C. §11021(a)(1).

3 See 40 C.F.R. § 370.60.

3 See 29 C.F.R. § 1910.1200(c). A “[h]azardous chemical means any chemical which is a physical hazard
or a health hazard.” Id. A “physical hazard” is a “chemical for which there is scientifically valid evidence
that it is a combustible liquid, a compressed gas, explosive, flammable, an organic peroxide, an oxidizer,
pyrophoric, unstable (reactive) or water-reactive.” Id. A “health hazard” is a “chemical for which there is
statistically significant evidence based on at least one study conducted in accordance with established
scientific principles that acute or chronic health effects may occur in exposed employees.” Id.
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chemical is a carcinogen).®® Third, a “hazardous chemical” need not be disclosed if the
manufacturer claims that its identity is a trade secret® The manufacturer unilaterally may
withhold specific chemical information as proprietary if it determines that the trade secret
classification can be “supported.””

Above all, MSDSs are an inadequate source of information because the chemical
manufacturers have wide discretion in preparing the sheets.®® OSHA publishes little guidance
as to whether a chemical is hazardous and instead directs the manufacturers to “conduct a
thorough evaluation” as to whether a chemical must be disclosed.* OSHA recognizes four
separate lists identifying chemicals that are automatically “hazardous” as defined by the
regulations,® but these lists are incomplete, contain only chemicals that already have been
tested extensively, and are neither user-friendly nor readily understood by the ordinary citizen.
Moreover, federal regulators provide little oversight in the manufacturers’ decision-making
process.*! Given the broad exceptions carved out in OSHA’s regulations, the manufacturers’
ample discretion, and OSHA’s lack of oversight, the regulations do not provide much incentive
for disclosure on MSDSs.

In practice, when preparing MSDSs, manufacturers of E&P Chemicals take advantage of
the ample discretion provided by OSHA’s regulations and omit vital information about the
chemical composition of their products.®> For example, although manufacturers have

3 See id. § 1910.1200(d)(5)(ii).

% See id. § 1910.1200(g)(2)(i).

37 1d. § 1910.1200(i)(1)(i).

% See, .., 29 C.F.R. § 1910.1200, App. B ( “Hazard evaluation is a process which relies heavily on the
professional judgment of the evaluator”); see also TEDX, Health Effects Summary Statement, supra note
11, at 1 ( “The accuracy and completeness [of MSDSs] are entirely up to the company that produces the
MSDS”).

%29 C.F.R. §1910.1200, App. B.

40 Chemical manufacturers must treat a chemical as hazardous and list it on an MSDS if it is listed (1) in 29
C.F.R. part 1910, subpart Z, (2) on the Threshold Limit Values for Chemical Substances and Physical
Agents in the Work Environment, American Conference of Governmental Industrial Hygienists (latest
edition), (3) as a carcinogen by the National Toxicology Program, or (4) as a carcinogen by the Annual
Report on Carcinogens, International Agency for Research on Cancer Monographs. See id. §§
1910.1200(d)(3)-(4).

4 See 29 CF.R. §1910.1200, App. B. OSHA does not intervene in the decision-making process of the
manufacturers when preparing MSDSs; however, upon OSHA'’s request, manufacturers must be able to
“demonstrate that they have adequately ascertained the hazards of the chemicals produced or imported.”
Id.

# Theo Colborn, Carol Kwiatkowski, Kim Schultz, & Mary Bachran, Natural Gas Operations from a Public
Health Perspective, INT'L ]. HUMAN & ECOLOGICAL RISK ASSESSMENT (forthcoming 2011) (manuscript at 7),
http://www.endocrinedisruption.com/files/Oct2011HERA10-48forweb3-3-11.pdf. TEDX studied what it
refers to as chemical “products,” which contain a variety of chemical substances. Although TEDX does
not use the term “mixture” as it is defined under TSCA, the fracturing products evaluated in TEDX's
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distributed hundreds of MSDSs for products used in gas development, a study performed by
The Endocrine Disruption Exchange (“TEDX”), a non-profit organization that provides
scientific information about endocrine disruptors, demonstrates that these MSDSs are “fraught
with gaps.”# Of the 980 MSDSs gathered by TDEX, 421 of them — representing 43 percent of the
chemical products — disclosed less than one percent of the products” chemical composition.# Of
the remaining MSDSs, only 133 of them — representing only 14 percent of the chemical products
— disclosed more than 95 percent of the products’ chemical composition.*> In addition, many of
these MSDSs either provided functional descriptions in place of chemical ingredients or omitted
CAS numbers.® As TEDX explained, its review demonstrates that MSDSs can “easily be
inaccurate and incomplete.”+

III.  Rulemakings Under TSCA Sections 4 and 8 Are Necessary to Fill Gaps in State
Regulation of E&P Chemicals.

Most states do not routinely disclose to the public information they receive about E&P
Chemicals, even when the information is not claimed to be proprietary, and no state is requiring
toxicity testing or development of health and safety data. Wyoming has implemented the most
far-reaching regulations governing disclosure of E&P Chemicals, yet even these regulations fall
short of what a rulemaking under TSCA sections 4 and 8 would provide. Wyoming’s rules
require that well owners and operators disclose to the state’s Oil and Gas Conservation
Commission (“WYOGCC”) the identities and concentrations of all chemicals that will be used at
each well site.#®* Wyoming’s rules, however, do not require toxicity testing or disclosure of
health and environmental impacts of the chemicals. Moreover, like EPA’s current study,
Wyoming’s rules do not reach manufacturers, processors, or distributors of E&P Chemicals,
unless the well owner or operator is a company such as Halliburton or Schlumberger that also
manufactures, processes, or distributes E&P Chemicals.

Wyoming’'s newly-enacted regulations and the oil and gas industry’s response to them
demonstrate that the oil and gas industry is resistant to disclosure of E&P Chemicals. In fact,
since Wyoming’s regulations were enacted in August 2010, the WYOGCC has received more

study meet TSCA'’s definition of mixture. See 15 U.S.C. § 2602(8) (“The term ‘mixture’ means any
combination of two or more chemical substances if the combination does not occur in nature and is not, in
whole or in part, the result of a chemical reaction; except that such term does include any combination
which occurs, in whole or in part, as a result of a chemical reaction if none of the chemical substances
comprising the combination is a new chemical substance and if the combination could a have been
manufactured for commercial purposes without a chemical reaction at the time the chemical substances
comprising the mixture were combined.”).

4 Colborn, supra note 42, manuscript at 7.

# TEDX, Health Effects Summary Statement, supra note 11, at 2.

5]d.

#%]d. at 1.

47 Colborn, supra note 42, manuscript at 7.

4 See Wy. Code R. Oil Gen. Ch. 3 § 45(d).
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than 90 trade secret claims for E&P Chemicals.® Although some of those submitting trade
secret claims disclosed all ingredients except for those chemical substances claimed to be
proprietary, others submitted blanket confidentiality claims and refused to disclose any of the
chemical substances used at the well sites on the grounds that some of them were proprietary.®
Although TSCA also provides an opportunity for manufacturers, processors, and distributors to
present trade secret claims, EPA currently is undertaking efforts to ensure that TSCA’s limited
trade secret provisions are not abused and that health and safety information submitted under
TSCA is made publicly available.>

IV. There Is Insufficient Information Available to Permit a Reasoned Evaluation of the
Health and Environmental Effects of E&P Chemicals.

In the absence of a federal rulemaking requiring disclosure of the identities of E&P
Chemicals and information about the chemicals” health and environmental impacts, scientific
organizations and state agencies, including TEDX and the New York State Department of
Environmental Conservation (“NYSDEC”), have undertaken efforts to evaluate the health risks
posed by E&P Chemicals. Two reports published by TEDX and NYSDEC, respectively, analyze
the health effects of all chemical substances for which TEDX and NYSDEC could locate a CAS
number.? These reports do not analyze any health effects related to chemical mixtures, in large
part because manufacturers and processors rarely disclose the complete chemical composition
of their products.®® Read together, these reports demonstrate that the information currently

4 See Telephone Conversation between Megan Klein, Associate Attorney, Earthjustice, and Gary Strong,
Project Geologist, Wyoming Oil and Gas Conservation Commission (Mar. 21. 2011). Mr. Strong stated
that, to his knowledge, 91 trade secret claims had been made since the regulations became effective on
August 17, 2010, but he noted that this number could include duplicate claims or claims made for
chemicals never actually used at the well sites. Id. Wyoming's regulations provide that “confidentiality
protection shall be provided” for trade secrets, and privileged and confidential information when the
party seeking to withhold disclosure provides written documentation of the “nature and extent of the
proprietary information.” Wy. Code R. Oil Gen. Ch. 3 § 45(f).

% See Telephone Conversation between Klein and Strong, supra note 49.

51 See 15 U.S.C. § 2613(a) (providing statutory authority under which the chemical industry, or EPA after
obtaining the information from the chemical industry, may withhold certain information as confidential
business information (“CBI”)), id. § 2613(b) (indicating that, outside of limited circumstances, information
disclosed as part of health and safety data may not be withheld as CBI); 75 Fed. Reg. 29,754, 29,754 (May
27, 2010) (announcing that EPA will begin reviewing CBI claims for health and safety data to ensure all
CBI claims for chemical identities are supportable under TSCA); see also id. at 29,755 (indicating that its
review of CBI claims “will make more health and safety information available to the public and support
an important mission of the Agency to promote public understanding of the potential risks posed by
chemical substances in commerce”).

52 See DSGEIS, supra note 3, at 5-25 (identifying 260 chemical substances); cf. TEDX, Health Effects
Summary Statement, supra note 11, at 3 (identifying 649 chemical substances).

5 See TEDX, Health Effects Summary Statement, supra note 11, at 1.
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available is insufficient to identify the full spectrum of E&P Chemicals or to permit a reasoned
evaluation of their health and environmental effects.

A. TEDX Report

In an attempt to determine the identity of E&P Chemicals and to evaluate the health
effects associated with them, TEDX gathered information from multiple sources, including
MSDSs, state Tier II reports, Environmental Impact Statement and Environmental Assessment
disclosures, rule-making documents, and accident and spill reports.> TEDX's review spanned
several years and required TEDX to match the chemical substances that could be identified by
CAS number with available health data. After performing this extensive and labor-intensive
review, TEDX concluded that health data was available for “only a small percentage of the
chemicals in use” in the gas industry.>

Using the available information, TEDX was able to form a list of 980 products containing
649 chemical substances.®® It was not possible reliably to determine the health effects of almost
half of the substances identified because TEDX could not locate CAS numbers for them.>” The
remaining substances that could be identified by CAS number were associated with multiple
health effects, including effects on human sensory, respiratory, gastrointestinal, nervous,
immune, cardiovascular, and endocrine systems. Specifically, over 78 percent of the substances
that could be identified by CAS number were associated with serious short-term health effects
such as burning eyes, rashes, coughs, sore throats, asthma-like effects, nausea, vomiting,
headaches, dizziness, tremors, and convulsions.® Between 22 and 47 percent of the identifiable
substances also were associated with longer-term health effects, including cancer, organ
damage, and harm to the endocrine system.” In addition, 48 percent of the identifiable
substances had “other” health effects not specifically classified as short- or long-term, such as
changes in weight, effects on teeth and bones, and death.®® Because the full chemical
composition of the vast majority of the products was not available, TDEX was not able
comprehensively to evaluate the health effects of the mixtures used in gas development.

% TEDX, Health Effects Summary Statement, supra note 11, at 1.

%5 Colborn, supra note 42, manuscript at 12.

5 See TEDX, Health Effects Spreadsheet (2010), http://www.endocrinedisruption.com/files/
MultistateSpreadsheet3-22-11States.xIs.

57 See TEDX, Health Effects Summary Statement, supra note 11, at 3 (indicating the TEDX could not locate
CAS numbers for 44 percent of the chemicals identified).

58 Id.

5 Id.

60 Id.
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B. NYSDEC Analysis

In an attempt to analyze the health effects of fracturing chemicals likely to be used at
well sites in New York State, NYSDEC collected MSDSs and sought additional information
from well service providers and chemical manufacturers.®® From the information it obtained,
NYSDEC compiled a list of 260 chemical substances used within 197 fracturing products,
although full chemical composition information was available for only 152 products.®
NYSDEC’s review of the identifiable chemical substances and mixtures demonstrated that
“[cJompound-specific toxicity data are very limited for many chemical additives to fracturing
fluids.”®® Lacking compound-specific toxicity data, NYSDEC grouped the substances by their
chemical structures and then matched each group of substances with health risks identified by
the New York State Department of Health.** Listed below are some of the groups of chemical
substances identified in the DSGEIS and the adverse health effects associated with those groups:

e BTEX compounds (benzene, toluene, ethylbenzene, and xylene): damage to the nervous
system, liver, kidneys and blood cell-forming tissues;

e DPetroleum distillate products: adverse effects on the gastrointestinal system and central
nervous system, skin irritation, blistering, and peeling;

¢ Quarternary ammonium compounds, which can react with disinfectants used in
drinking water systems to form nitrosamines: genetic damage and cancer;

e Microbicides: respiratory and gastrointestinal damage as well as damage to the kidneys,
liver, and nervous system;

e Formaldehyde: irritation of the skin, eyes, nose, and throat, along with increased tearing;
nasopharyngeal and lymphohematopoietic cancer;®

e Glycol ethers: damage to male reproductive systems and red blood cell formation; and

e 14-dioxane: eye and nose irritation, liver and kidney damage, and liver cancer.

Although NYSDEC was able to identify a range of adverse health impacts associated with
groups of fracturing chemicals, NYSDEC acknowledged that its analysis of the health effects of
fracturing chemicals was incomplete, because it was not able to identify health data for every
chemical in each group.®

61 DSGEIS, supra note 3, at 5-52 to 5-62. In addition to the 260 chemicals, the products identified also
contained “40 compounds which require further disclosure since many are mixtures.” Id. at 5-35.

62 Id. at 5-35.

6 Jd. at 5-53.

64 1d. at 5-52, 5-63 to 5-66.

6 EPA recently released a draft formaldehyde-inhalation assessment that identifies formaldehyde as a
widely-recognized carcinogen. EPA, IRIS Toxicological Review of Formaldehyde-Inhalation Assessment
(External Review Draft), EPA/635/R-10/002A, at § 4.1.2 (2010).

66 See DSGEIS, supra note 3, at 5-61.
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V. E&P Chemicals May Present an Unreasonable Risk of Harm to Human Health,
Terrestrial and Aquatic Life, and the Environment.

Numerous incidents of exposure to E&P Chemicals demonstrate that E&P Chemicals
may present an unreasonable risk of harm to health and the environment at every stage of oil
and gas development, including storage, transportation, treatment, and disposal. Leaks and
spills of E&P Chemicals have been reported from Wyoming to Pennsylvania.®’ In 2010 alone, at
least 34 million gallons of crude oil and E&P Chemicals were spilled nationwide.®® The New
Mexico Oil and Gas Conservation Division has identified close to 400 cases of groundwater
contamination from oil and gas pits statewide.® Data gathered by the Colorado Oil and Gas
Conservation Commission indicated that in the state of Colorado there were 134 spills of oil and
gas products, including drilling muds and fracturing fluids, between 2003 and 2008.”° The
Pennsylvania Land Trust reviewed records of violations by service companies operating in the
Marcellus Shale between January 2008 and August 2010, and found that there were 1,056
violations likely to have caused environmental harm.”

E&P Chemicals frequently are found in drinking water supplies near oil and gas
development sites. Testing of drinking water wells in Dimock, Pennsylvania — a small town
with more than 60 gas wells in a nine-square-mile area” — revealed high levels of toluene and
ethylbenzene, which are carcinogenic chemicals believed to aid the fracturing process.”
Residents of Sublette County, Wyoming tested their drinking water wells and found “fluoride —
which is listed in Halliburton’s hydraulic fracturing patent applications and can cause bone
damage at high levels — at almost three times EPA’s maximum limit.””* A poorly lined pit near

67 Jad Mouawad & Clifford Krauss, Dark Side of a Natural Gas Boom, N.Y. TIMES, Dec. 7, 2009, at B1,
available at http://www nytimes.com/2009/12/08/business/energy-environment/08fracking.html.

6 Armen Keteyian, Oil and Gas Industry Spills Happen “All the Time,” CBS NEWs, Apr. 12, 2011,
http://www.cbsnews.com/8301-31727_162-20054042-10391695.html.

6 New Mexico Energy, Minerals, and Natural Resources Department, Groundwater Impact Update
spreadsheet (2010), http://www.emnrd.state.nm.us/ocd/documents/GW_Impact_updTbl_000.xls.

70 Exhibit 1 to Consolidated Final Prehearing Statement of the Oil and Gas Accountability Project et al., In
re Changes to R. & Regs. of Oil & Gas Conservation Comm’n of Colo., No. 0803-RM-02 (2008), available at
http://cogcc.state.co.us/RuleMaking/PartyStatus/FinalPrehearingStmts/OGAPExh1.pdf (indicating that
there were 134 spills of “other” products, which “included diesel fuel, glycol, amine, lubricating oil,
hydraulic fracturing fluids, drilling muds, other chemicals, and natural gas leaks”).

71 Pennsylvania Land Trust Association, Marcellus Drillers in Pennsylvania Amass 1,614 Violations Since
2008 — 1,056 Identified as Most Likely to Harm the Environment (Oct. 2010),
http://conserveland.org/violationsrpt (follow link to “Download Report”).

72 See, e.g., Christopher Bateman, A Colossal Fracking Mess, VANITY FAIR, June 21, 2010, available at
http://www.vanityfair.com/business/features/2010/06/fracking-in-pennsylvania-201006.

73 Michael Rubinkam, Report: Fracking Chemicals in NE Pa. Water Wells, ABC NEWS, Sept. 16, 2010,
http://abcnews.go.com/Business/wireStory?id=11653140&page=1.

7+ Abrahm Lustgarten & ProPublica, Drill for Natural Gas, Pollute Water, SCIENTIFIC AMERICAN, Nov. 17,
2008, available at http://www.scientificamerican.com/article.cfm?id=drill-for-natural-gas-pollute-water.
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Parachute, Colorado, leaked 2,500 barrels of drilling muds into a tributary of Garden Gulch, and
samples performed on the receiving waters demonstrated high levels of benzene and acetone.”
In 2009 and again in 2010, EPA informed residents of Pavillion, Wyoming, that a number of
drinking water wells in their area were contaminated with 2-butoxyethanol (“2-BE”), a chemical
used as a general solvent that is associated with health effects such as narcosis, pulmonary
edema, and severe liver and kidney damage.”® More recently, samples of oil and gas
wastewater discharged into public drinking water supplies in Indiana County, Pennsylvania,
revealed concentrations of 2-BE at levels at more than 55 times the minimum risk level for
intermediate exposure by children.”” In response to complaints of cloudy and foul-smelling
water by residents living near gas wells in Hickory, Pennsylvania, EPA performed testing of
drinking water wells and found acrylonitrile, a chemical that Halliburton has listed on two U.S.
patents for E&P Chemicals.”® Water samples also have shown dramatic increases in levels of
acrylonitrile, as well as benzene and styrene, in water wells located near gas development in
Wetzel County, West Virginia.” Just recently, a breach of a containment area at a gas well in
Canton, Pennsylvania, caused thousands of gallons of drilling fluids to spill, cross over farm
tields, and reach a nearby stream.*

In addition to threatening human health via drinking water contamination, E&P
Chemicals have proven fatal to animals and aquatic life. Again in Dimock, Pennsylvania, Cabot
Oil and Gas reported spilling 8,500 gallons of fracturing fluid, much of which made its way into

75 Colorado Oil and Gas Conservation Commission, March 31, 2008 Update on Garden Gulch Releases, at
slides 13-14 (2008), http://oil-gas.state.co.us/Library/PiceanceBasin/Garden_Gulch_Releases_03-31-
08_Update.pdf.

76 See Fritz Mayer, EPA Investigates 11 Polluted Wells, THE RIVER REPORTER, Aug. 20, 2009,

http://www riverreporter.com/issues/09-08-20/news-wells.html (indicating EPA’s investigation of the
contamination); EPA, Glycol Ethers Hazard Summary (rev. 2000),

http://www .epa.gov/ttnatw01/hlthef/glycolet.html#ref4 (indicating the uses and associated health
hazards of 2-BE); Abrahm Lustgarten, Feds Warn Residents Near Wyoming Gas Drilling Sites Not to Drink
Their Water (Sept. 1, 2010), http://www.propublica.org/article/feds-warn-residents-near-wyoming-gas-
drilling-sites-not-to-drink-their-wate (noting that EPA warned Pavillion residents not to drink their water
and to use ventilation while bathing).

77 See Conrad D. Volz et al., Contaminant Characterization of Effluent from Pennsylvania Brine Treatment Inc.,
Josephine Facility Being Released into Blacklick Creek, Indiana County, Pennsylvania, Mar. 25, 2011, at 10-11,
http://ia600608.us.archive.org/6/items/ContaminantCharacterizationOfEffluentFromPennsylvaniaBrineTr
eatment/Josephine_V2_CHEC_2011.pdf.

78 Christie Campbell, Water Problem Gets Closer Look from DEP, EPA, OBSERVER-REPORTER (Washington,
PA), Mar. 26, 2010, at B1.

79 Isaac Wolf, Rural Residents Say Natural Gas Drilling Has Tainted Their Drinking Water, METROWEST DAILY
NEWS, Nov. 23, 2010, http://www.metrowestdailynews.com/lifestyle/health/x1485353677/Rural-residents-
say-natural-gas-drilling-has-tainted-their-drinking-water.

80 Associated Press, Driller Temporarily Stops Operations at Pa. Wells, SAN DIEGO UNION-TRIBUNE, Apr. 21,
2011, http://www .signonsandiego.com/news/2011/apr/21/driller-temporarily-stops-operations-at-pa-
wells.
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Stevens Creek and killed fish and other aquatic life.8® In May 2010, the Pennsylvania
Department of Environmental Protection (“DEP”) fined a drilling company $141,175 for leaking
250 barrels of diluted wastewater into a stream in Washington County, Pennsylvania, and
thereby killing small fish, salamanders, and frogs.®> A farmer living within 200 yards of gas
wells in Grandview, Texas, witnessed six of his animals die after his water well became
contaminated with at least one of the BTEX compounds.®* The drilling company denied that its
drilling operations had any relation to the water contamination, even though several other
families living within 200 feet of the wells reported identical instances of water contamination.
In Spring Ridge, Louisiana, seventeen cows died after ingesting fracturing fluid that spilled into
their pasture from a nearby gas well operated by Chesapeake Energy .5

Leaks and spills of E&P Chemicals endanger air quality as well as water supplies,
sometimes even before the chemicals have a chance to reach the well sites. In June 2006, a
chemical plant in Farmington, New Mexico operated by Halliburton Energy Services spilled
approximately 30-60 gallons of a hydraulic fracturing product called Acidizing Composition.®
The spill created a large cloud of acid vapors, which caused vomiting and nausea in the people
living near the plant and prompted the evacuation of more than 220 people from their homes.®”
Despite the immediate health effects resulting from acute exposure to Acidizing Composition,
its MSDS indicates “not determined” for all toxicity tests, including those for carcinogenicity
and reproductive/developmental toxicity.#® In addition to adverse health impacts caused by
acute exposures, people also have reported injuries from prolonged exposure to E&P
Chemicals. For example, a resident of Arlington, Texas, reported poor air quality and an
increase in health problems immediately following the commencement of drilling operations by

81 Steve McConnell, Fracturing Fluids Spill into Susquehanna County Stream, WAYNE INDEPENDENT, Sept. 17,
2009, http://www.wayneindependent.com/archive/x576510049/Fracturing-fluids-spill-into-Susquehanna-
County-stream; Abrahm Lustgarten, Frack Fluid Spill in Dimock Contaminates Stream, Killing Fish,
ProPublica, Sept. 21, 2009, http://www.propublica.org/article/frack-fluid-spill-in-dimock-contaminates-
stream-killing-fish-921.

82 Press Release, Pennsylvania Department of Environmental Protection, DEP Penalizes Range Resources
$141,175 for Spill in High Quality Waterway (May 14, 2010),
http://www.portal.state.pa.us/portal/server.pt/community/newsroom/14287?id=11412&typeid=1.

8 Peter Gorman, Water Foul, FORTH WORTH WEEKLY, Apr. 30, 2008,
http://archive.fwweekly.com/content.asp?article=6885.

84 See id.

8 Vickie Wellborn, Chesapeake, Schlumberger Fined $22,000 Each in Cows” Deaths, SHREVEPORT TIMES, Mar.
25, 2010, http://www .shreveporttimes.com/article/20100325/NEWS01/100325018/Chesapeake-
Schlumberger-fined-22-000-each-in-cows-deaths.

86 Halliburton Spill Results in Acid Cloud, More Than 220 People Evacuated to Mall, THE DAILY TIMES,
FARMINGTON, NEW MEXICO, June 7, 2006, available at http://www.yourlawyer.com/articles/read/11832.

87 See id.

8 Halliburton, Material Safety Data Sheet, Product Trade Name: FE-1A Acidizing Composition, 1, 4 (Dec.
2006), available at http://newyork.sierraclub.org/fingerlakes/gasinfo.html (follow link to product name
under heading “MSDS Data Sheets”).
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Carrizo Oil and Gas near her home.# Although Carrizo denied any responsibility, the resident
received test results confirming the presence of ethylbenzene, xylene, hexane, and
methylpentanes in her bloodstream, and her doctor issued an opinion that her inability to
recover from her ongoing health problems was related to her continual exposure to diesel
fumes and E&P Chemicals used at the Carrizo wells.?

E&P Chemicals can degrade soil and air quality in ways that may not be readily
ascertainable to the public. In August 2006, a breach in surface casing at a gas well in Crosby,
Wyoming, caused several releases of drilling muds, contaminating soil over an area of
approximately 25,000 square feet.” Although no immediate impacts were reported, an analysis
of the leaked chemicals indicated that 50 percent of them may cause ecological effects (harm to
aquatic species, birds, amphibians, or invertebrates), and 32 percent of them were volatile,
potentially causing injury to human respiratory systems, skin, sensory organs, and
gastrointestinal systems.”? In addition, while analysis of E&P Chemicals’ effects on air quality
are limited, researchers predict that emissions from Marcellus Shale gas wastewater stored in
centralized impoundments have the potential to cause exceedances of the annual guidelines for
acrylamide, glutaraldehyde, formaldehyde, and heavy naphtha.”> When exposed to the air,
BTEX compounds incorporated into E&P Chemicals have the potential to mix with nitrogen
oxides from the exhaust of diesel-fueled equipment at the well sites and produce ground-level
ozone.”* Chemical exposures at and around well sites are exacerbated by certain common

8 Jason Joyce, Pyrrhic Pollution Finding, FORT WORTH WEEKLY, Oct. 13, 2010,
http://www.fwweekly.com/index.php?option=com_content&view=article&id=4265:pyrrhic-pollution-
finding&catid=76:metropolis&Iltemid=377.

% Id. (including a statement by Dr. Alfred Johnson that “it is my medical opinion that [Sandra
DenBraber’s] current illness and inability to recover is related to her constant and continual exposure to
diesel exhaust fumes and other chemicals associated with the oil and gas drilling/fractionating and
compressor station”).

91 TEDX, Analysis of Products Used for Drilling Crosby 25-3 Well — Windsor Energy, Park County,
Wyoming, 1 (2009), http://www.endocrinedisruption.com/files/Crosby25-3wellsummary4-20-09Final.pdf.
%2 See id. at 3-4.

9 See Susan Harvey, Review of DSGEIS and Identification of Best Technology and Best Practice
Recommendations 31-33 (Dec. 29, 2009), submitted as Attachment C to Memorandum by Philip Sears,
ARKEF, to Kate Sinding et al., regarding comments on the Draft Supplemental Generic Environmental
Impact Statement on the Oil, Gas, and Solution Mining Regulatory Program (Dec. 30, 2009) (on file with
author).

% Colborn, supra note 42, manuscript at 5 (stating that ozone has a range of serious health and
environmental effects, including various lung diseases as well as damage to conifers, aspen, forage,
alfalfa, and other crops); see also Mead Gruver, Gas Drilling Blamed for Soaring Ozone in Wyoming, THE
TIMES TRIBUNE, Mar. 9, 2011, http://thetimes-tribune.com/news/health-science/gas-drilling-blamed-for-
soaring-ozone-in-wyoming-1.1116178 (reporting that ozone levels detected near gas drilling in western
Wyoming were two-thirds higher than EPA’s maximum healthy limit).
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practices, such as air- and foam-lubricated drilling and the use of impoundments for flowback
fluids.”

The health risks posed by E&P Chemicals have been most severe in cases involving
direct human contact. In April 2008, an emergency room nurse in Durango, Colorado, was
admitted to the intensive care unit after treating a gas industry employee who was caught in a
fracturing fluid spill and tracked the chemical ZetaFlow into the hospital on his boots.® The
nurse presented symptoms of yellow skin, vomiting, a swollen liver, erratic blood counts, and
lungs filled with fluid and was diagnosed with chemical poisoning. To determine the exact
nature of her chemical poisoning, the doctors looked at the MSDS for ZetaFlow, which
indicated that ZetaFlow contained methanol and two undisclosed “proprietary” compounds.
When the hospital requested the identity of the proprietary compounds to aid treatment of the
nurse, Weatherford, ZetaFlow’s manufacturer, refused to disclose the information.
Weatherford continues to deny responsibility for the nurse’s illness, yet it suspended its use of
ZetaFlow following the incident.”

Finally, a recent report evaluating gas development in the Marcellus Shale demonstrates
that E&P Chemicals threaten the people most vulnerable to injury from exposure to hazardous
chemicals, such as children in day care facilities and schools and people hospitalized due to
severe illness.”® Children in particular face increased risk of harm due to exposure to toxic
pollutants as a result of their vulnerable immune systems and their limited ability to detoxify.”
Hundreds of well sites in Pennsylvania are situated within one or two miles of places designed
to care for children and sick people, including 320 day care facilities, 67 schools, and nine
hospitals.!® In addition, at those same well sites, the Pennsylvania DEP reported almost 300
violations of regulations intended to protect water quality and the environment.'*

The instances of harm and reports of potential harm cited above demonstrate that E&P
Chemicals may present an unreasonable risk of harm to children and adults, terrestrial and
aquatic life, water and air quality, and soil composition. With oil and gas exploration and
production poised to grow exponentially, incidents of harm linked to it also are likely to

9% See Bishop, supra note 3, at 2.

% Jim Moscou, A Toxic Spew? Officials Worry About Impact of “Fracking” of Oil and Gas, Newsweek, Aug. 20,
2008, http://www.newsweek.com/id/154394.

7 Id.

% See Madsen, supra note 5, at 30-35; see also EPA, Environmental Assessment, Children’s Health,
http://cfpub.epa.gov/ncea/CFM/nceaQFind.cfm?keyword=Children's%20Health (last visited Aug. 2, 2011)
(recognizing that children and the elderly are more susceptible than healthy adults to health risks posed
by pollutants in the environment).

9 Madsen, supra note 5, at 30-31.

100 Id. at 30.

101 [d, at 34.
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increase, especially if EPA fails to promulgate regulations requiring disclosure and testing of
E&P Chemicals and reporting of related health and environmental effects.

VI.  Request for Relief

Petitioners hereby request that EPA take the following actions pursuant to TSCA section
21, 15 U.S.C. section 2620:

1. Adopt a rule pursuant to TSCA section 4 to require manufacturers and
processors of E&P Chemicals to develop test data sufficient to evaluate the
toxicity and potential for health and environmental impacts of all substances and
mixtures that they manufacture and process. This rule must include a
requirement for the manufacturer or processor to identify any substance or
mixture for which testing is required.

2. Adopt a rule pursuant to TSCA section 8(a) requiring manufacturers and
processors of E&P Chemicals to maintain records and submit reports to EPA
disclosing the identities, categories, and quantities of E&P Chemicals,
descriptions of byproducts of E&P Chemicals, all existing data on potential or
demonstrated environmental and health effects of E&P Chemicals, and the
number of individuals potentially exposed to E&P Chemicals.

3. Call in all records of allegations of significant adverse reactions received and
maintained by manufacturers, processors, and distributors of E&P Chemicals
pursuant to TSCA section 8(c) and 40 C.F.R. section 717.

4. Adopt a rule pursuant to TSCA section 8(d) to require submittal of all existing,
not previously reported health and safety studies related to the health and/or
environmental effects of E&P Chemicals.

A. Section 4 Testing

EPA and the public lack adequate data and experience upon which the health and
environmental risks posed by E&P Chemicals can reasonably be determined or predicted.
Petitioners request that EPA adopt a rule pursuant to TSCA section 4, requiring that
manufacturers and processors of E&P Chemicals conduct acute and chronic toxicity studies
sufficient to characterize and evaluate the hazards and potential health and environmental
effects associated with the substances and mixtures they manufacture and process for use in oil
and gas exploration and production. A TSCA section 4 rule may require testing of (1) effects on
human respiratory, neurological, cardiovascular, reproductive, gastrointestinal, endocrine,
sensory, and immune systems, including cancerous and developmental effects; and (2) effects
on terrestrial and aquatic life and water, soil, and air quality.'® A rule adopted under this
section must function to ensure that EPA and the public can fully evaluate the hazards of all

102 See 15 U.S.C. § 2603(b)(2)(A)
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substances and mixtures used in o0il and gas exploration and production and thereby determine
whether those substances and mixtures may pose an unreasonable risk of harm to health and
the environment. In addition, this rule must require the identification of each chemical
substance or mixture for which testing is performed.!®

EPA has ample and sufficient basis to issue a TSCA section 4 test rule. First, as
illustrated in detail in section V above, E&P Chemicals meet the requirements in section 4(a)
that “the manufacture, distribution in commerce, processing, use, or disposal of a chemical
substance or mixture, or that any combination of such activities, may present an unreasonable
risk of injury to health or the environment.”'* Second, the significant volume of E&P
Chemicals necessary to fracture a single well, combined with the number of wells anticipated
throughout the United States, demonstrate that E&P Chemicals also meet the requirements of
section 4(b) for an “exposure” finding, under which EPA shall by rule require that testing be
conducted on a chemical substance or mixture that “is or will be produced in substantial
quantities.” 105

B. Section 8(a) Reporting

Petitioners request that EPA adopt a rule pursuant to TSCA section 8(a) to require
manufacturers and processors of E&P Chemicals to maintain certain records and submit to EPA
reports on those records. Specifically, insofar as known to the person making the reports or
insofar as reasonably ascertainable to that person, a rule issued pursuant to TSCA section 8(a)
concerning the chemical substances and mixtures used in oil and gas exploration or production
should require maintenance of records and reporting with respect to the following information:

1. The common or trade name, the chemical identity, and the molecular structure of
each chemical substance or mixture for which such a report is required;

2. The categories or proposed categories of use of each substance or mixture;

3. The total amount of each substance or mixture manufactured or processed,

reasonable estimates of the total amount to be manufactured or processed, the
amount manufactured or processed for each of its categories of use, and
reasonable estimates of the amount to be manufactured or processed for each of
its categories of use or proposed categories of use;

4. A description of the byproducts resulting from the manufacture, processing, use,
or disposal of each such substance or mixture;
5. All existing data concerning the environmental and health effects of such

substance or mixture;

103 See id. § 2603(b)(1)(A).
104 Jd. § 2603(a)(1)(A)().
105 1. § 2603(a)(1)(B)(i).
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6. The number of individuals exposed, and reasonable estimates of the number
who will be exposed to such substance or mixture in their places of employment,
including the duration of such exposures; and

7. The manner or method of disposal of any such substance or mixture.

Submission of this information is necessary for the effective enforcement of TSCA. In issuing a
rule under TSCA section 8(a), EPA should consider the need to require periodic reporting as
needed to account for all new substances and mixtures as well as for significant new
information obtained by manufacturers and processors with respect to existing substances and
mixtures.

C. Section 8(c) Call-In

Under TSCA section 8(c) and 40 C.F.R. section 717.12, chemical manufacturers,
processors, and distributors must record and maintain all significant adverse reactions to
human health or to the environment that are reported to or known by them and that are alleged
to have been caused by chemical substances or mixtures that they manufacture, process, or
distribute. A significant adverse reaction is one “that may indicate a substantial impairment of
normal activities or long-lasting or irreversible damage to health or the environment.”%
Petitioners request that EPA exercise its authority under 40 C.F.R. section 717.17 and request
submission of copies of any information related to significant adverse reactions to human health
or the environment alleged to have been caused by E&P Chemicals manufactured, processed, or
distributed by the following companies:

Baker Hughes d/b/a AquaNess Chemical and BJ Services Company'”
Halliburton Energy Services, Inc.'%

Schlumberger Technology Corporation'®

RPC, Inc. d/b/a Cudd Energy Services

Superior Well Services, Inc.!1

Ol L=

106 40 C.F.R. § 717.3(i).

107 Petitioners are aware that Baker Hughes has acquired BJ Services Company. This request encompasses
all records maintained by BJ Services Company prior to the acquisition as well as all records maintained
by Baker Hughes following the acquisition.

108 EPA’s request should make it clear that the reports from Halliburton Energy Services must include all
allegations that it has received related to its chemical substances and mixtures as manufactured by
Halliburton Energy Services (in the United States and the United Kingdom) and Halliburton Australia
Pty. Ltd.

109 EPA’s request should make it clear that the reports from Schlumberger Technology Corporation must
include all allegations it has received related to its chemical substances and mixtures as manufactured by
Schlumberger Technology Corporation in the United States, Schlumberger Canada, Ltd., and
Schlumberger Ltd.
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Sanjel USA

Weatherford International Ltd.1!
Calfrac Well Services

Frac Tech Services

o *® N

Petitioners believe these companies are the primary manufacturers, processors, and distributors
of E&P Chemicals in the United States. Because a request involving nine entities would not be
subject to the Paperwork Reduction Act notice requirements, EPA could act quickly."?

D. Section 8(d) Submission Request

Petitioners request that EPA adopt a rule pursuant to TSCA section 8(d) to require
manufacturers, processors, and distributors of E&P Chemicals to submit to EPA lists and copies
of all existing health and safety studies conducted or initiated by or for them, known to them, or
reasonably ascertainable by them. Health and safety studies are defined broadly under EPA’s
regulations as “any study of any effect of a chemical substance or mixture on health or the
environment or both, including underlying data and epidemiological studies, studies of
occupational exposure to a chemical substance or mixture, toxicological, clinical, and ecological
or other studies of a chemical substance or mixture, and any test performed under TSCA.”113
Petitioners request that this rulemaking encompass all health and safety studies related to any
substance or mixture used in oil and gas exploration or production, including, as called for
under 40 CF.R. section 716.3, the identity of the chemical substances and mixtures.!
Submission of health and safety studies related to all E&P Chemicals is necessary to ensure that
substances and mixtures do not present an unreasonable risk of injury to health or the
environment.

0Petitioners are aware that Nabors Industries Ltd. recently acquired Superior Well Services, Inc. This
request encompasses all records maintained by Superior Well Services, Inc. prior to the acquisition as
well as all records maintained by Superior Well Services, Inc. and Nabors Industries Ltd. following the
acquisition.

11 EPA’s request should make it clear that the reports from Weatherford International Ltd. must include
all allegations that it has received related chemical substances and mixtures manufactured by its
subsidiary, Clearwater International, LLC.

112 See 44 U.S.C. § 3502(3)(A)(i) (defining a “collection of information” subject to regulation under the
Paperwork Reduction Act as a request imposed on ten or more persons).

1340 C.FR.§716.3

114 See id. (“It is intended that the term health and safety study be interpreted broadly. Not only is
information which arises as a result of a formal, disciplined study included, but other information
relating to the effects of a chemical substance or mixture on health or the environment is also included.
Any data that bear on the effects of a chemical substance on health or the environment would be
included. Chemical identity is part of, or underlying data to, a health and safety study.”)
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. VII. Conclusion .

In the absence of rulemakings pursuant to TSCA sections 4 and 8, EPA and the public
lack the information necessary to assess the potential health and environmental effects of E&P
Chemicals. To hold manufacturers, -processors,'_and distributors of E&P Chemicals accountable
for the consequences of placing their products into commerce, Petitioners respectfully request
that EPA initiate rulemakings under TSCA sections 4 and 8.

Respectfully submitted,
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

CENTER FOR BIOLOGICAL DIVERSITY
1333 North Oracle Road
Tucson, AZ 85705;
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ENVIRONMENTAL RESPONSIBILITY
2000 P Street NW, Suite 240

Washington, DC 20036;

and
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an unincorporated association
in Santa Barbara, California;
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VS.

LISA P. JACKSON, Administrator,
Environmental Protection Agency
Avriel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460;
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ENVIRONMENTAL PROTECTION AGENCY,
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460;

Defendants.
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INTRODUCTION

1. Plaintiffs CENTER FOR BIOLOGICAL DIVERSITY, PUBLIC
EMPLOYEES FOR ENVIRONMENTAL RESPONSIBILITY, and PROJECT
GUTPILE (collectively “Plaintiffs) bring this civil action pursuant to 15 U.S.C. §
2620(b)(4)(B), for de novo review of a final decision by Federal Defendants LISA P.
JACKSON, Administrator of the Environmental Protection Agency and the
ENVIRONMENTAL PROTECTION AGENCY (collectively “the EPA”) to deny
Plaintiffs” petition to initiate a rulemaking proceeding under the Toxic Substances
Control Act (“TSCA?”) to prohibit the manufacture, processing, and distribution in
commerce of lead shot, bullets and fishing sinkers (“Petition”).

2. TSCA grants the EPA the broad authority to regulate chemical
substances that “present an unreasonable risk of injury to health or the environment.” 15
U.S.C. § 2601. The EPA may regulate the manufacture, processing, distribution, use or
disposal of such chemical substances. The EPA has already declared that lead is a toxic
substance, and although it has implemented some regulations to reduce lead exposure,
lead still remains widely encountered by wildlife and distributed in the environment from
spent lead ammunition and lost lead fishing tackle.

3. Because of the unreasonable risk posed by lead ammunition and fishing
tackle, the availability of alternatives, and the EPA’s authority to regulate those
substances, on August 3, 2010, Plaintiffs submitted a Petition to initiate rulemaking
pursuant to TSCA Section 21 to regulate lead in bullets, shot, and fishing tackle.

4. On August 27, 2010, the EPA sent a letter to Plaintiffs indicating it was
denying the “portion” of the petition dealing with lead shot and bullets. On September
24, 2010, the EPA published in the Federal Register its reasons for denying the Plaintiffs’
request to regulate lead shot and bullets — citing a lack of authority due to an exclusion
found at TSCA 8 3(2)(B)(V).

5. In a November 4, 2010, letter to the Plaintiffs, the EPA announced it had
“completed its review of [Plaintiffs’] August 3, 2010, petition requesting that the Agency
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take action under the Toxic Substances Control Act (TSCA) to prohibit the manufacture,
processing, and distribution in commerce of lead shot, bullets, and fishing sinkers.” In
this November 4 letter, EPA stated it was denying the Plaintiffs’ request to regulate
fishing sinkers.

6. On November 17, 2010, the EPA published in the Federal Register its
reasons for denying the request to regulate lead fishing tackle claiming that Plaintiffs’ did
not demonstrate a rule banning lead fishing sinkers is necessary and did not demonstrate
that the requested action is the least burdensome alternative.

7. As set forth below, the EPA wrongfully denied the Petition. The EPA
has the authority to regulate lead in shot, bullets, and fishing sinkers, and the Petition
clearly demonstrates that the requested regulation is necessary to protect against an
unreasonable risk of injury to health or the environment. Therefore, Plaintiffs ask that the
Court order the EPA to develop and implement regulations to prevent the poisoning of
wildlife from spent lead bullets and shot and lost lead fishing sinkers.

JURISDICTION AND VENUE

8. This Court has jurisdiction in this matter pursuant to 15 U.S.C. §
2620(b)(4)(A), which explicitly grants jurisdiction to district courts of the United States
to review denials of Section 21 petitions submitted under TSCA.

9. Venue is properly vested in this Court pursuant to 28 U.S.C. § 1391(e),
because the Defendant resides in this district and a substantial part of the events and
omissions which gave rise to this action occurred in this district.

PARTIES

10. Plaintiff Center for Biological Diversity (“Center”) is a non-profit
501(c)(3) corporation with offices in San Francisco, Joshua Tree, and Los Angeles,
California; Phoenix, Flagstaff, and Tucson, Arizona; Pinos Altos, New Mexico; Portland,
Oregon; Seattle, Washington; Anchorage, Alaska; and Washington, D.C. The Center
works throughout the United States and the world to protect endangered species and wild

places through science, policy, education, citizen activism, and environmental law.
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11. The Center and its 42,000 members have an ongoing interest in
protecting wildlife from lead poisoning. Center members and staff observe, research,
study, and seek protections for the wildlife species that are vulnerable to lead poisoning
by lead bullets, shot, and sinkers, and intend to continue to do so in the future. The
Center’s members and staff derive scientific, recreational, conservation, and aesthetic
benefits from these species’ existence in the wild and these benefits will be harmed by
the damage to wildlife by lead bullets, shot, and sinkers. Since 2004, the Center has
taken action through its “Get the Lead Out” campaign to change policies in order to
prevent toxic lead from entering the food chain. The Center has been a leading proponent
of regulations on lead ammunition to protect endangered California condors, bald and
golden eagles, and other wildlife species at risk from lead poisoning. The Center co-
authored the Petition and brings this action on its behalf and on behalf of its adversely
affected members and staff.

12. Plaintiff Public Employees for Environmental Responsibility (“PEER”)
is a 10,000 member national alliance of local, state and federal resources professionals
working to protect the environment. PEER members include government scientists, land
managers, environmental law enforcement agents, field specialists, and other resource
professionals committed to responsible management of America’s public resources.
PEER members engage in wildlife-related recreation, including hunting, fishing, and
wildlife observation. PEER members also have professional responsibilities for the
management and study of wildlife. These recreational and professional interests are
harmed by the damage to wildlife caused by lead shot, bullets, and fishing sinkers. PEER
co-authored the Petition and brings this action on its behalf and on behalf of its adversely
affected members and staff.

13. Plaintiff Project Gutpile is an educational organization comprised of
hunters that provides educational resources for lead-free hunters and anglers. Project
Gutpile members observe, research, study, and seek protections for the wildlife species

that are vulnerable to lead poisoning by lead bullets, shot, and sinkers, and intend to
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continue to do so in the future. Project Gutpile’s members and staff derive scientific,
recreational, conservation, and aesthetic benefits from these species’ existence in the wild
and these benefits will be harmed by the damage to wildlife by lead bullets, shot, and
sinkers. Project Gutpile has been promoting non-lead ammunition and raising lead
awareness in the hunting community since 2002. Project Gutpile co-authored the Petition
and brings this action on its behalf and on behalf of its adversely affected members and
staff.

14, The continued poisoning of wildlife due to lead bullets, shot, and fishing
sinkers existing in the environment, unabated because of Defendant’s refusal to enact
regulation in response to Plaintiffs’ Petition, harms the wildlife species that Plaintiffs,
their members, and staff observe, research, study, and seek to protect. Plaintiffs’
scientific, recreational, conservational, and aesthetic enjoyment of these species and their
habitats are thus harmed by EPA’s refusal to take action pursuant to the Petition.
Plaintiffs’ members and staff include individuals with varying interests in the protection
of wildlife, ranging from scientific, professional, and educational to recreational,
aesthetic, moral, and spiritual interests. Further, Plaintiffs’ members and staff have
visited and intend to visit in the future those areas inhabited by wildlife. Plaintiffs’
members and staff utilize, on an on-going basis, the biological, scientific, research,
education, conservation, recreational and aesthetic values of the habitats of lead-affected
wildlife.

15. Plaintiffs’ staff and members observe and study wildlife affected by lead
and derive professional, scientific, educational, recreational, aesthetic, inspirational, and
other benefits from these activities and have an interest in preserving the possibility of
such activities in the future. An integral aspect of Plaintiffs’ members’ use and
enjoyment of wildlife impacted by lead is the expectation and knowledge that the species
can exist in healthy, sustainable populations in the wild.

16. Defendant Lisa P. Jackson, Administrator of the Environmental

Protection Agency, is the highest ranking official within the Environmental Protection
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Agency and, in that capacity, has the duty and authority to administer TSCA. She is sued
in her official capacity.

17. Defendant Environmental Protection Agency is the federal agency
charged with implementing TSCA.

STATUTORY BACKGROUND

18. After finding “that human beings and the environment are being exposed
each year to a large number of chemical substances and mixtures” including “some
whose manufacture, processing, distribution in commerce, use or disposal may present an
unreasonable risk of injury to health or the environment,” Congress enacted TSCA and
assigned its administration to the EPA. 15 U.S.C. § 2601(a).

19. Under Section 21 of TSCA, any person may petition for a rule, and such
a petition must set forth facts that establish the requested action is necessary.

20. TSCA mandates that the EPA must regulate chemical substances where
there is a “reasonable basis to conclude” that such substances “present an unreasonable
risk of injury to health and or the environment.” 15 U.S.C. § 2605(a). In evaluating
unreasonable risk the EPA must consider: A) the effects of the chemical on health and the
magnitude of human exposure; B) the effects of the chemical on the environment and the
magnitude of environmental exposure; C) the benefits of the chemical for various uses
and the ability of substances for such uses; and D) the reasonably ascertainable economic
consequences of the rule, after consideration of the effect on the national economy, small
business, technological innovation, the environment, and public health. 15 U.S.C. §
2605(c)(1).

21. Factual certainty of the magnitude of the risk to health and the
environment is not required. The EPA may base its decision not only on known facts, but
also on scientific theories, projections and extrapolations from available data, and
modeling using reasonable assumptions. H.R. Rep. No. 1341, 94" Cong., 2d Sess. 32
(1976).
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22, TSCA authorizes the EPA to prohibit “the manufacturing, processing, or
distribution in commerce” of a chemical substance for a particular use or uses. 15 U.S.C.
§ 2605(a)(2)(A)(i).

23. Lead used in shot, bullets, and fishing sinkers are “chemical substances”
falling within the regulatory scope of TSCA. Except as provided in subparagraph (B),
the term “chemical substance” means “any organic or inorganic substance of a particular
molecular identity, including (i) any combination of such substances occurring in whole
or in part as a result of a chemical reaction or occurring in nature and (ii) any element or
uncombined radical.” 15 U.S.C. § 2602(2)(A).

24, It is indisputable that lead is a chemical substance. Most other uses of
lead, such as lead-based paints, plumbing pipe and fixtures, and leaded gasoline, are
already subject to strict regulation. In January 2008, EPA added lead and lead
compounds to its Priority Testing List, requiring certain manufacturers to submit
unpublished health and safety reports to the EPA. 40 C.F.R. 716.120. Automobile wheel
balancing weights will be phased out with an EPA proposed rule scheduled for 2011.
Manufacturers of consumer products intended for use by children who also manufacture
lead or lead compounds are required to report certain health and safety data to the EPA.
However, there is still currently no specific regulation of lead shot, bullets, and fishing
sinkers under TSCA.

25. Certain chemical substances are excluded from the definition of
“chemical substances” for the purpose of regulation under TSCA. “Any article the sale
of which is subject to the tax imposed by section 4181 of the Internal Revenue Code of
1986 is excluded from regulation under TSCA. 15 U.S.C. § 2602(B). Section 4181 of
the Internal Revenue Code establishes excise taxes for shells and cartridges. 26 U.S.C. §
4181.

26. Shells and cartridges are manufactured products that consist of several

component parts, inter alia shot and bullets, that are themselves separately manufactured

Complaint for Declaratory and Injunctive Relief Page 6





and sold and then assembled together to make ammunition. Shells and cartridges are not
defined under TSCA.

27. The Internal Revenue Service has clarified items that are not included as
part of the excise tax of shells and cartridges. In 1968, eight years prior to the passage of
TSCA, the Internal Revenue Service in a Revenue Ruling stated, “The manufacturers
excise tax imposed upon sales of shells and cartridges by section 4181 of the Internal
Revenue Code of 1954 does not apply to sales of separate parts of ammunition such as
cartridge cases, primers, bullets, and powder.” IRS Rev. Rul. 68-463, 1968-2 C.B. 507
(emphasis added). This ruling has been confirmed by subsequent administrative
decisions. (See, for example, Fed. Tax Coordinator § W-2911(2d.)).

28. This IRS ruling, along with the legislative history of TSCA, makes clear
that the component parts of ammunition, namely shot and bullets, may be regulated as
chemical substances under TSCA.

29. The House legislative committee responsible for authoring TSCA makes

clear that it intended that the EPA regulate components in ammunition:

Although the language of the bill is clear on its face as to the exemption
for pistols, revolvers, firearms, shells, and cartridges, the Committee
wishes to emphasize that it does not intend that the legislation be used as a
vehicle for gun control. Consequently the Administrator has no authority
to regulate ammunition as an unreasonable risk because it injures people
when fired from a gun. However, the Committee does not exclude from
regulation under the bill chemical components of ammunition which could
be hazardous because of their chemical properties.

30. The Senate Report of TSCA also indicates that it intended EPA regulate
components in ammunition, noting under TSCA that while “chemical substance” does
not include ammunition, it is only “to the extent subject to taxes imposed under § 4181 of
the Internal Revenue Code.”

31. Section 21 of TSCA provides for citizen’s petitions which may request
that the EPA initiate proceedings to issue, amend, or repeal rules promulgated under

TSCA. 15 U.S.C. 8 2620(a). The Administrator shall either grant or deny the petition
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within 90 days. If the Administrator grants the petition, the Administrator shall promptly

commence an appropriate proceeding. If the Administrator denies the petition, the

Administrator shall publish in the Federal Register the reasons for the denial. If such a

petition is denied, the petitioner may bring a civil action in a district court and is entitled

to a de novo judicial review of the entire petition. 15 U.S.C. § 2620(b)(4)(A)-(B).
FACTUAL BACKGROUND

A. Toxicity of Lead

32. Lead is toxic to organisms, even at very low levels, and has lethal and
sublethal effects at higher levels. It is a cumulative metabolic poison affecting a large
number of biological functions including reproduction, growth, development, behavior
and survival. Even low levels of exposure to lead can cause neurological damage, and
there may be no safe level of lead in the body tissues of fetuses and young. Despite this
knowledge, lead continues to be used in manufactured products, many of which are
sources of toxic lead exposure to wildlife and to human beings.

33. Lead ammunition is used in hunting and may directly or secondarily
expose wildlife to lead, and deposit bioavailable lead into the environment. Despite the
ban on lead shot for waterfowl hunting, large amounts of spent lead ammunition continue
to be deposited in the environment through hunting of big game, upland species,
furbearers, and from predator control activities.

34, Significant amounts of lead end up in aquatic environments from lost or
discarded fishing tackle, including lures, sinkers, weights, and a variety of fishing traps
and nets. The EPA estimated in 1994 that 450 million toxic fishing sinkers containing
lead or zinc are produced each year and potentially entering the environment.

35. There is extensive documentation showing that lead shotgun pellets and
lead fishing tackle accumulate in both aquatic and terrestrial habitats, where animals
encounter and ingest these lead items, often mistaking them for food, grit or bone
fragments. More than 130 species of animals (including mammals, upland birds, raptors,

waterfowl, amphibians and reptiles) have been reported in scientific literature as being
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exposed or killed by ingesting lead shot, bullets, bullet fragments, fishing tackle or prey
contaminated with lead ammunition.

36. Particularly susceptible are avian scavengers that encounter lead in
carcasses left in the wild, in gut piles (viscera) from animals cleaned in the wild, and in
wounded prey species that survive hunting and carry lead ammunition in their bodies.
Sensitive species such as bald and golden eagles and endangered California condors are
frequently Killed by lead poisoning or suffer chronic sublethal effects of lead poisoning
from scavenging meat containing lead fragments from ammunition.

37. Ducks, geese and swans have received protection from hunting sources
of lead poisoning since 1991 by a federal requirement to use only nontoxic shot for
hunting waterfowl, but similar restrictions in terrestrial habitats are scattered and
localized. Data now show that over 75 terrestrial species of birds are known to be
poisoned by spent lead from ammunition. Mourning doves are particularly susceptible to
ingesting lead shot pellets, and lead poisoning may kill as many as 20 million doves per
year in the United States. Lead fishing sinkers and jigs continue to cause the needless
deaths of waterfowl species such as trumpeter swans, ducks, geese and loons.

38. Lead can act as a neurotoxin, and numerous studies indicate that blood
lead concentrations even below 10 micrograms per deciliter can have adverse
developmental effects on intellectual functioning and social-behavioral conduct in
humans. Human fetuses and young children are particularly sensitive to even low levels
of lead exposure and can easily suffer permanent neurological damage. Clinicians now
assert there is no safe level of lead in the body tissues for fetuses and young children.

39. Hunters who use lead bullets are at risk of lead poisoning in several
ways. One exposure mechanism is inhalation of airborne lead created by friction from
lead slugs against the gun barrel, whereby inhaled lead enters the bloodstream. Hunters
are also exposed to lead residue ingestion when they handle lead bullets.

40. The most serious risk of exposure for humans is from accidental

ingestion of lead shot pellets or lead bullet fragments in meat. Health effects in human
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beings following ingestion of whole lead shot pellets have been reported in many cases,
and ingestion of meat tissues containing minute flakes or fragments of metallic lead from
the passage of lead shot or lead bullet fragments through the tissues is also possible.

41. For example, in a highly publicized recent case, packets of venison shot
with lead ammunition and donated by hunters to feed the hungry tested positive for lead
contamination. Fifty-nine of 100 randomly sampled packages of meat had one or more
visible lead fragments. Venison donation programs operate in all 50 states, and are
estimated to provide a total of approximately 10 million meals.

42. Ammunition and sinker manufacturers now market a wide variety of
non-lead, nontoxic bullets, shotgun pellets and fishing tackle that can replace lead
projectiles and weights. There is no technological or commercial reason why nontoxic
ammunition and fishing tackle with comparable effectiveness should not be substituted
for their lead counterparts.

43, In fact, several states have mandated nontoxic shotgun ammunition for
upland game bird hunting, and states in the Northeast have begun to require non-lead
fishing weights and lures in an effort to protect loons and other wildlife. However, those
states with only a partial ban, such as California’s requirement for big game hunting with
nontoxic ammunition within the eight-county range of California condors, continue to
have high rates of lead poisoning in wildlife.

44, The EPA has long held that whenever a toxic substance customarily
used in the manufacture of commercial products can be replaced by a nontoxic substitute,
articles made of the toxic substance should be removed from the market. All shot and
bullets and fishing sinkers containing lead could economically be replaced with effective,
nontoxic alternatives.

B. Petition to ban lead in shot, bullets, and fishing sinkers

45, On August 3, 2010 Plaintiffs submitted to the EPA a petition requesting

rulemaking to prohibit the manufacture, processing, and distribution of lead shot, bullets,

and fishing sinkers under the TSCA.
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46. The Petition presents strong evidence that lead shot, bullets, and sinkers
pose an unreasonable risk to health and the environment and that the risk cannot be
prevented through action under other federal laws.

47. The Petition identifies commercially available alternatives to lead rifle
bullets, rimfire bullets, shotgun pellets, fishing sinkers, and jigs containing lead. It
acknowledges that not all products available in lead are currently available as nontoxic
alternatives, but it also shows that the demonstrated technology indicates that all products
could be produced in non-toxic alternatives within a short period of time if manufacturers
are provided a transition period for expanding upon current designed and stocks of
ammunition and fishing gear.

48. In an undated memo issued sometime after August 3, 2010, the EPA
authorized the posting of a docket EPA-HQ-2010-0681, authorizing posting documents
to the docket, and opened the docket for public comment from August 3 — October 31,
2010. EPA did not publish a notice of this action in the Federal Register and did not
notify Plaintiffs.

49. On August 18, 2010, the EPA sent Plaintiffs a letter confirming it
received the Petition and stating that if it denied the Petition, it would publish the reasons
for the denial in the Federal Register.

50. On August 27, 2010, the EPA sent a letter to the Plaintiffs stating it was
denying “the first request,” referring to Plaintiffs’ request to regulate lead shot and
bullets, citing a “lack of authority to regulate lead in bullets and shot under TSCA.”

51. On August 30, 2010, the EPA changed the comment deadline from
October 31, 2010, to September 15, 2010. EPA did not publish a notice of this action in
the Federal Register and did not notify Plaintiffs.

52. On September 24, 2010, the EPA published its reasons for the denial of
the Plaintiffs’ request to regulate lead bullets and shot in the Federal Register. Lead
Ammunition and Fishing Sinkers: Disposition of TSCA Section 21 Petition, 75 Fed. Reg.
58377-58378 (Sept. 24, 2010).
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53. On November 4, 2010 the EPA notified Plaintiffs it was denying the
request to ban lead fishing sinkers, claiming the action is not necessary to protect against
an unreasonable risk of injury to health or the environment, and that the Petition does not
demonstrate that the action requested is the least burdensome alternative to adequately
protect against the concerns.

54, On November 17, 2010, the EPA published notice of its denial of the
request to ban lead fishing tackle in the Federal Register. Lead Fishing Sinkers;
Disposition of TSCA Section 21 Petition, 75 Fed. Reg. 70246-70248 (Nov. 17, 2010).

CAUSE OF ACTION
(TSCA Citizen’s Petition Denial)

55. Plaintiffs re-allege, as if fully set forth therein, each and every allegation
contained in the preceding paragraphs.

56. As detailed above, the Petition provided a reasonable basis to conclude
that the issuance of a rule to prevent the poisoning of wildlife by lead shot, bullets and
fishing tackle is necessary to protect health and the environment against an unreasonable
risk of injury. Also, as shown above, the EPA has the authority under TSCA to issue
such a rule. The EPA wrongfully denied the Petition and failed to give any adequate
reason for doing so.

57. TSCA provides that if a petitioner demonstrates to a court by a
preponderance of evidence that there is reasonable basis to conclude that the issuance of
such a rule or order is necessary to protect health or environment against an unreasonable
risk of injury, then the court shall order the defendants to initiate the petitioned action. 15
U.S.C. § 2620(4)(B)(ii).

58. Therefore, Plaintiffs are entitled to a de novo judicial review of the
TSCA Petition.

REQUEST FOR RELIEF

Wherefore, Plaintiffs respectfully request relief as follows:
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1. On the Claim for Relief, that the Court order the EPA to initiate the

petitioned action, namely to develop and implement regulations to prevent poisoning of

wildlife by spent lead shot, bullets and lead containing fishing tackle.

2. On the Claim for Relief, for costs incurred herein, including reasonable

attorneys’ fees; and

3. For all such other equitable or legal relief that the Court considers just

and proper.

Dated: November 23, 2010

Complaint for Declaratory and Injunctive Relief

Respectfully submitted,

William J. Snape, 111 (DC Bar No. 455266)
CENTER FOR BIOLOGICAL DIVERSITY
5268 Watson Street, NW

Washington, DC 20016

Telephone: 202-537-3458

Telephone: 202-536-9351

Facsimile: 415-436-9683
billsnape@earthlink.net

Jaclyn Lopez (Cal. Bar No. 258589) (pro
hac vice pending?

Adam Keats (Cal. Bar No. 191157) (pro hac
vice pending)

CENTER FOR BIOLOGICAL DIVERSITY
351 California St., Suite 600

San Francisco, CA 94104

Telephone: 415-436-9682

Facsimile: 415-436-9683
jlopez@biologicaldiversity.org

akeats@biologicaldiversity.org
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ANALYSIS GROUP

ECONOMIC, FINANCIAL and STRATEGY CONSULTANTS Main 1617 4258000 Fax 1617 4258001 www.analysisgroup.com

111 Huntington Avenue Tenth Floor Boston, MA 02199
April 5, 2012

The Editor

The Wall Street Journal

1211 Avenue of the Americas
New York, NY 10036 212-416-2000

Dear Editor:

As a Journal subscriber, I was surprised to see how many factual errors were in the WSJ’s April 5, 2012
editorial (“Killing Coal”). Here are just a few of the more important ones, with some important
corrections:

e EPA has imposed a de facto ban on new coal plants since 2009: Actually, 1,793 MW of new coal-
fired generating capacity came on line in 2009, followed by another 5,246 MW in 2010 and
another 2,343 MW in 2011 (NETL and EIA data).

e The EPA assumes that the U.S. will never complete another coal-fired project, ever: Actually, the
regulatory impact statement accompanying the rule explains that the proposed regulation
specifically exempts the 15 plants that EPA has identified are likely to begin construction within a
year of the proposed regulation.

e The EPA’s new source performance standard for CO2 applies to modifications made at existing
coal-fired plants to meet upcoming pollution rules (“...as a utility obeys the mercury rule, say, it
will also be caught in the pincer movement”): Actually, the EPA’s proposed regulation states
that power plant owners’ installation of pollution control equipment projects are “specifically
exempt” from the definition of a NSPS modification.

e To control CO2, utilities will need to install new technology such as capture-and-sequestration
systems: While generally true, the EPA would give new coal plants 10 years to add such systems,
specifically so that new coal would not be squeezed out of the mix.

e The environmental lobby is applauding the new regulations: Actually, many environmental
groups have criticized EPA for allowing so much flexibility for new coal plants.

Most astonishingly, although pointing out a preference that it is “far better to let markets decide which
energy sources to develop,” the WS]J editors fail to note the loud statements from the marketplace (and
reported in the Journal’s own pages) that new coal plants (and new nuclear plants) are just too expensive
to build in an era when natural gas is so plentiful and cheap: see, for example, “Cheap Natural Gas
Unplugs U.S. Nuclear-Power Revival,” Rebecca Smith (March 2012); “Oil and Gas Boom Lifts U.S.
Economy,” Russell Gold (February 2012); “Glut Hits Natural-Gas Prices,” January 2012; “Stepping on the
Gas,” Daniel Yergin (April 2011); “Shale Gas Will Rock the World,” Amy Meyers Jaffe (May 2010).

- Susan Tierney

- Managing Principal, Analysis Group
(former Assistant Secretary for Policy, U.S. Department of Energy)
(member, Bipartisan Policy Commission Energy Project)

BOSTON CHICAGOD DALLAS DENVER LOS ANGELES MENLO PARK MONTREAL NEW YORK SAN FRANCISCO WASHINGTON






THE WHITE HOUSE

Washington

December 15, 2009
MEMORANDUM FOR THE PRESIDENT
FROM THE VICE PRESIDENT

SUBJECT: Progress Report: The Transformation to A Clean Energy Economy

I’'m pleased to report that the administration is laying the foundation for a clean energy economy that
will create a new generation of jobs, reduce dependence on oil and enhance national security. Through
the Recovery Act and more effective use of programs already in existence, the administration is taking
the critical steps to transform the United States into a global clean energy leader.

The energy components of the Recovery Act represent the largest single investment in clean energy in
American history and are leveraging private investment and fostering American innovation and
ingenuity. The Recovery Act investments of $80 billion for clean energy will produce as much as $150
billion in clean energy projects.1 Existing investment programs could produce up to $90 billion in
additional clean energy projects.? These investments are designed to accelerate investment in clean
energy projects and pull private investment off the sidelines. They are jumpstarting a major
transformation of our energy system including unprecedented growth in the generation of renewable
sources of energy, enhanced manufacturing capacity for clean energy technology, advanced vehicle and
fuel technologies, and a bigger, better, smarter electric grid.

! This includes Recovery Act appropriations across all government agencies. It includes appropriations, federal loans, and tax
incentives.

2 This figure represents the estimated project value if all the existing authority for the DOE loan guarantee program is used.
The estimate includes Title 17 loan guarantee authority for energy efficiency, renewable energy (518.5 billion), fossil energy
(S8 billion) and nuclear ($20.5 billion for both reactors and front-end), and Section 136 Advanced Vehicle Technology
Manufacturing loans ($25 billion). Typically, projects require a minimum 20% equity share.





Renewable Energy

Recovery Act investments in renewable generation and advanced energy manufacturing of $23 billion
will likely create 253,000 jobs and leverage over $43 billion in additional investment that could support
up to 469,000 more jobs,? putting us on track to meet the goal of doubling our renewable energy
generation, including solar, wind and geothermal, in just 3 years.

By the end of next year we will have made commitments to support more than 15 GW of new wind,
solar and geothermal and other renewable energy—enough renewable energy to power 4-5 million
homes per year. According to New Energy Finance, there are more and greater private investments in
wind than would have been possible without Recovery Act funding.”

At the same time, we are increasing our capacity to make the wind turbines, solar panels and other
renewable energy components here in America. Recovery Act investments of up to $2.3 billion for
advanced energy manufacturing facilities will likely generate 17,000 jobs. This investment will be
matched by as much as $5.4 billion in private sector funding likely supporting up to 41,000 additional
jobs and up to two hundred advanced energy manufacturing projects, including solar, wind, and
biomass, putting us on track to double our capacity to manufacture these components by 2012.”

For too long, there have been too many obstacles to siting renewables generation projects on federal
lands. Nine federal agencies with authority over the siting process on federal lands have signed an MOU
to designate a lead agency to run point on all federal authorizations and streamline process. The
agencies estimate that this will cut permit times by up to a third.

To cut red tape, and speed approval of project applications, the Department of Interior has set up
renewable energy coordinating offices and support teams across the West. Already, DOI has fast-
tracked 30 renewable energy projects on federal lands, projects that will create thousands of jobs by
December 2010. For solar, DOI is maximizing opportunities for new generation by setting aside over one
thousand square miles of public lands for potential solar energy development. To tap abundant offshore
wind resources, DOI has established a program in coordination with the Federal Energy Regulatory
Commission to grant leases, easements, and rights-of-way for renewable energy projects on the Outer
Continental Shelf.

* All of the job estimates used in this document correspond to jobs that last for one year. Of course, some jobs could last
longer — in this case the number of distinct jobs would be reduced proportionately. For example, a project that employs one
person for two years would count as creating two jobs. The estimate is based on $23.4 billion in federal funds and $43.3
billion in leveraged funds.

* Denise Bode, American Wind Energy Association. Industry has made it clear that the grant program has been the key to
unlocking financing for wind in recent months. As reported in E&E Daily: At the AWEA Finance & Investment Workshop on
October 14th, John Eber, managing director of energy investments at J.P. Morgan Capital Corp., said wind developers can
attract debt backing of 40 to 50 percent of total project costs without a federal grant. The grant lets projects get built with 70
to 80 percent support from debt.

>The job estimate is based on projections from Treasury of a reduction of $1.6 billion in federal receipts and $3.8 billion in
leveraged funds.





Renewable Energy Where we were on Where we are headed by 2012
January 1, 2009

Gigawatts of renewable energy  27.8 GW Meet or exceed 55.6 GW
Renewable Manufacturing 6 GW Meet or exceed 12 GW
Capacity

Vehicles and Fuels of the Future

The Federal Government, partnering with industry, has already committed to invest up to $16 billion in
projects that will transform the transportation sector, including plug-in hybrids, all-electric vehicles and
the infrastructure needed to power them, as well as new clean fuels. Over the next six years, three new
electric vehicle plants—the first ever in the U.S.—and 30 new battery and other electric vehicle
manufacturing plants will be fully operational.® These plants will have capacity to produce 250,000
electric drive cars and batteries to power 500,000 plug-in hybrid electric vehicles. We are also building
the infrastructure to support these vehicles including construction of more than 10,000 charging
locations in more than twelve cities.

At the same time, Recovery Act investments will provide the next generation of biofuels—clean,
renewable and domestically-produced fuel to power our vehicles. The federal Renewable Fuels Standard
requires biofuels production to grow from 9 billion gallons now to 36 billion gallons in 2022, with 21
billion gallons to come from advanced biofuels. Over $600 million in Recovery Act grants —expected to
be matched more than dollar for dollar by private funds — along with Federal loan guarantees, will
support 19 pilot, demonstration, and commercial-scale bio-refineries.” These facilities will convert
various forms of biomass into fuels and chemicals that otherwise would be produced from oil, while
creating jobs and raising farm incomes in rural communities across the U.S. Before these investments,
the development of an advanced biofuels industry was at a virtual standstill as numerous facilities at the
pilot stage had faltered during the economic downturn as credit markets tightened.

® Before the Recovery Act, there was no factory that produced electric cars at scale (more than 1,000 vehicles a year). Two
advanced battery component factories were located in Noblesville, ID and San Carlos, CA.

" The over $600 million investment for biorefineries includes up to $564M of DOE Recovery Act grants and a $54.5M loan
guarantee from USDA, both announced on December 4, 2009.





Vehicles of the Future

Where we were on

January 1, 2009

Where we are headed by 2015

Number of electric vehicle
factories in the US

Advanced Battery
Manufacturing Capacity

Number of Advanced Battery
and electric drive component
factories in the US

EV Charging Locations

Number of Advanced Biofuel
Refineries

Average Fleet Fuel Economy

Grid Modernization

Negligible

Less than 500

0 commercial scale refineries

25.1 mpg

Uncertainty around three
national standards

3 factories

Enough advanced battery
manufacturing capacity to support
500,000 Plug-in Hybrid Electric
Vehicles a year

30 factories

More than 10,000

19 pilot, demonstration, and
commercial scale refineries by 2012

27.3 mpg by end of 2010

Proposed harmonized standards of
35.5 mpg by 2016

The transition to a clean energy economy will result in a transformation not only in how we produce and

transport energy, but in how we use it. It will result in a future in which smart appliances can make

decisions about when to turn on and off and consumers can program their homes to use energy most

efficiently. It will result in a grid that can detect outages before they happen, and re-route power where

it is needed. The $4 billion in Recovery Act smart grid investments will likely result in 43,000 new jobs,

and be matched more than one-to-one by private sector funding that could support up to 61,000

additional jobs on smart grid projects that will reduce cost, increase reliability and give consumers more

choice and control over their energy use.® An analysis by EPRI estimates that the implementation of

smart grid technologies could reduce electricity usage by more than 4% by 2030. That would mean

annual utility bill savings of $20.4 billion for businesses and consumers around the country. It will also

help add renewable energy resources to the grid, and give consumers more information and control

over their energy use.

8Thejob estimate is based on $4 billion in federal funds and $5.7 billion in leveraged funds.





With Recovery Act funds we will invest, along with industry, in the installation of 18 million smart meters
(more than double the number of smart meters currently in service) which should allow homeowners to
monitor energy use by the month, week, or even hour. By 2015, we expect a combination of public and
private investment to produce 40 million smart meters. Along with industry, we are also funding the
installation of 877 sensors on the electric transmission system to improve reliability and security. This is
five and half times the 160 sensors in place when we took office and will provide visibility across the
entire U.S. transmission system.

Where we were on Where we are headed by 2013
January 1, 2009
Homes with Smart Meters 8 million 26 million by 2013, headed to 40
million by 2015
Sensors installed to monitor 160 sensors installed 877 sensors installed

grid conditions
Incomplete grid coverage VISIbIIIty across the entire U.S.

transmission system9

Energy Efficiency

The Administration is making the largest single investment in home energy efficiency in U.S history. We
are on track to weatherize the homes of half a million low income Americans through retrofits by the
end of next year. Over the next several years, federal investments will help millions of American families
cut their utility bills by making their homes and appliances more energy efficient. The Recovery Act
expanded tax credits for energy efficiency upgrades to cover 30% of the cost up to $1,500. (For
example, for a $1,600 investment to improve the insulation of a home’s roof, a homeowner will receive
a $480 tax credit, and could save up to $150 on utility bills each year.) Under the Recovery Act, DOE has
also launched an innovative new effort called "Retrofit Ramp Up" that, together with Recovery Through
Retrofit, will simplify and reduce the cost of home retrofits by funding pioneering programs that reach
whole neighborhoods and towns. For low-income families that are hit hardest by high utility bills, the $5
billion Weatherization Assistance Program from the Recovery Act is providing funding and technical
assistance to local agencies to perform home energy audit and weatherization services, to increase
efficiency and reduce energy costs.

We are also setting long overdue standards for everyday appliances like refrigerators, microwaves and
washer/dryers. About two dozen standards will be finalized over the next few years. We are setting an
average of six standards per year, compared to just one per year when we took office. The combined

o Coverage includes the North American high voltage transmission system.





annual savings of these standards is expected to total up to 4% of total US energy consumption in 2030

and carbon dioxide emission reductions equivalent to the output of 30 coal fired power plants.

Energy Efficiency Where we were on Where we are headed by 2012
January 1, 2009

Home Energy Efficiency 100,000 per year 1 million™

Retrofits

Average Number of Appliance 1 per year (2001-2008) 6 per year (2009-2012)

Standards set per year

Carbon Capture

We will lead the world in clean coal technology. With Recovery Act funding and existing loan guarantee
authority, we are investing over $10 billion in CCS projects, which will secure at least an additional $4
billion in private funds to produce $14 billion of public-private investment in clean coal technology.
These investments will support carbon capture facilities of a sufficient scale that, once demonstrated,
can be replicated and deployed into commercial practice within the electric power industry.

Carbon Capture Where we were on Where we are headed by 2015
January 1, 2009

Number of commercial
scale power plants operating
with large CCS facilities

Tons of carbon dioxide Negligible Over 12 million tons per year™
sequestered per year

Nuclear Power

By the end of our first two years in office, we will have provided conditional commitments for loan
guarantees for two nuclear power operators to add three to four new nuclear reactors. No new
construction permits have been issued for U.S. commercial nuclear power plants since the 1970s.

*This will be a result of public and private investment.
! Based on projects proposed to DOE for sequestration facilities at both industrial facilities and power plants.





Nuclear Power Where we were on Where we are headed by 2011

January 1, 2009
Number of new nuclear plants No new construction permits Loan guarantees conditionally
since the 1970s committed to two nuclear facilities

for 3 - 4 new reactors in total
Science and Innovation

Science and technology must provide the foundation for the clean energy economy. We are restoring US
leadership in science and technology so we can lead the global competition in clean technology
innovation. In 2010, our budget includes $12.6 billion in funding for key science agencies to support
advanced research and development at our national labs and universities. In addition, using $400 million
in Recovery Act funds we have started the Advanced Research Projects Agency - Energy (ARPA-E) that
invests in targeted projects to accelerate the pace of innovation to make advanced energy technologies
like energy storage and biofuels dramatically more effective and affordable. This investment includes
funds for some of the most advanced research in wind, solar, and geothermal technologies to make
these clean sources of energy more efficient and easier to store and transport.

Substantially increasing the share of electricity from wind and solar resources and effectively managing a
fleet of electric vehicles will necessitate a transformation of our electric grid. In addition, power
outages on today's grid cost Americans $150 billion per year. Our investments in science and technology
position us to make dramatic leaps in energy storage technology such as research at MIT for batteries
that store enough power for a whole neighborhood at less than a tenth of their current cost. This kind
of breakthrough would allow us to increase the reliability of the grid, harness the full potential of our
abundant renewable resources and use them to power our homes and cars.

Currently, 95% of the fuel that powers our cars, trucks, trains and planes comes from oil. Over half of
this fuel is imported from overseas and it is the source of over one-third of America’s carbon emissions.
Even as we deploy the first generation of advanced biofuel facilities to produce fuel here in America, we
are also investing in technologies that, if successful, would make biofuels several times cheaper, cleaner
and more sustainable. We are also investing in cutting edge technologies to produce gasoline directly
from sunlight. If successful, these new technologies could transform transportation.

Science and Innovation Where we were on Where we are headed by 2012
January 1, 2009

Advanced Research Projects SO $400 million (Recovery Act)

Agency — Energy
Up to 100 high-risk, high reward

advanced energy technology
research projects
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ADMINISTRATOR JACKSON

Obama says oil spill potentially unprecedented environmental disaster (Xinhua)

WASHINGTON, May 2 (Xinhua) -- President Barack Obama said on Sunday the United
States is dealing with a "massive" and " potentially unprecedented" environmental
disaster as a result of the expanding oil spill in the Gulf of Mexico caused by a sunken
oil rig.

Speaking at a Coast Guard station in Venice on the southern tip of Louisiana, Obama
said the spill is a potentially unprecedented environmental disaster, adding that British
Petroleum (BP), to which the rig is under contract, is clearly responsible and will have to
pay the bill for it.

"We're dealing with a massive and potentially unprecedented environmental disaster, ...
let me be clear, BP is responsible for this leak. BP will be paying the bill," said the
president.

Obama said the oil spill could jeopardize the livelihood of thousands of Americans, and
promised his administration would do whatever it takes to stop the crisis.

"The oil that is still leaking from the well could seriously damage the economy and the
environment of our Gulf states ... It could jeopardize the livelihoods of thousands of
Americans who call this place home," he said.

The oil spill, caused initially by a huge explosion on April 20 at the Deepwater Horizon
platform, is fed by a massive leak in the now sunken rig, which is about 5,000 barrels of
oil a day. It has threatened the fragile coastal environment and forced the National
Oceanic and Atmospheric Administration (NOAA) to close commercial and recreational
fishing in oil-affected waters in the Gulf of Mexico for at least ten days.

Although BP will be held accountable, Obama vowed to do everything in his power to
fight the crisis, saying he will "spare no effort to respond to this crisis for as long as it
continues."

Obama was touring slick-stricken Louisiana on an overcast Sunday. He was briefed by
Louisiana Governor Bobby Jindal, Environmental Protection Agency head Lisa Jackson
and Coast Guard Commandant Thad Allen. They discussed well capping procedures
used to stop the leak, economic implications of the disaster and environmental impact to
the marshlands of Louisiana coast, according to the White House.

In his remarks, Obama also pledged that law enforcement will do "what's necessary" to
find the ones responsible for a failed car bombing attempt in New York City on
Saturday.





Obama said he talked with New York Mayor Michael Bloomberg, and his
administration's national security teams have been taking " every step necessary to
ensure that our state and local partners have the full support and cooperation of the
federal government.”

"We're going to do what's necessary to protect the American people, to determine who's
behind this potentially deadly act, and to see that justice is done," he said.

EPA plans to reduce mercury emissions (Los Angeles Times)
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THE NATION; EPA plans to reduce mercury emissions

By Clement Tan

WASHINGTON

The Obama administration on Friday proposed reducing mercury emissions by more
than 50% from industrial boilers, process heaters and solid waste incinerators by
December.

The U.S. Environmental Protection Agency said the plan would yield at least $18 billion
worth of health benefits annually and prevent as many as 5,200 premature deaths and
about 36,000 asthma attacks a year. The EPA estimates it would cost $3.6 billion to
install and maintain pollution controls at the estimated 200,000 units across the country.

Facilities with boilers also would be required to conduct energy audits to look for cost-
effective ways to reduce fuel use and emissions. Smaller facilities, such as schools with
smaller boilers, would not be subjected to these requirements, but would have to
perform tune-ups every two years.

"Strong cuts to mercury and other harmful emissions will have real benefits for our
health and our environment, spur clean technology innovations and save American
communities billions of dollars in avoided health costs," EPA Administrator Lisa P.

Jackson said in a statement.

Environmental groups, which three years ago blocked attempts by the George W. Bush
administration to deregulate toxic emissions from industrial incinerators, boilers and
process heaters, praised the EPA for this proposal. The plan is expected to attract
significant opposition from some states and industrial groups during public hearings
before it is finalized.

clement.tan@latimes.com
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GULF OIL SPILL: WORRY RETURNS TO COAST;

Oll disaster dims mood of Katrina victims;

Communities newly on the rebound now encounter a threat to the fishing industry.
By Ashley Powers, Richard Fausset, Jim Tankersley

NEW ORLEANS, VENICE, LA., AND WASHINGTON

A massive, quickly growing oil slick steered by unpredictable winds and rough seas
lapped closer to land Saturday, bearing down on a stunned gulf coastline that had been
just beginning to get its swagger back after Hurricane Katrina.

From shrimpers in Mississippi delta fishing towns such as Venice, La., to urban settlers
trying to rebuild lives in New Orleans' Lower 9th Ward, the approaching environmental
disaster punctured the upbeat mood with a frightening and uncertain menace.

"People were feeling up for a little while, and people were starting to come back," said
Gilbert Lee, 71, a shrimper in Venice, one of the towns closest to the slick. "But what
are they going to come back to now? I'll tell you, this ain't nice. It's pitiful.”

Outside a Lower 9th Ward church where a waving banner said, "We've Come This Far
by Faith," residents meeting with Environmental Protection Agency officials were stoic
but fearful that the steps they had taken to recover from Katrina would be undone.

It's a community "that's not fully recovered,” said Alice Craft-Kerney, a nurse who runs a
clinic there. The oil leak "triggers that anxiety of 'what's going to happen?' You
remember that from the storm. It's like, 'Here we go again.""

As residents fretted, experts argued over the size of the slick, and federal officials
acknowledged that no one knows exactly how much oil is still leaking from the
underwater well, which ruptured April 20 during an explosion on a drilling platform 130
miles southeast of New Orleans.

"Any exact estimate of what's flowing out of those pipes down there is probably
impossible,” said Coast Guard Adm. Thad Allen, named Saturday as the point man for
the spill. It was Allen whom President George W. Bush turned to after Katrina to take
control of the slow and much-criticized response to that disaster.

Allen said the efforts of the federal government, and of BP, which leased the Deepwater
Horizon rig, remained focused on stopping the gush from the seabed nearly a mile
beneath the surface.





"Estimates are useful, but we are planning far beyond that," said Allen, a four-star
admiral and commandant of the Coast Guard. "That's why it is so important to stop [it] at
the wellhead.”

Already, oil has reached some of the environmentally sensitive islands near the coast.
Depending on the weather, Allen said, more significant amounts of oil could hit gulf
state shores by Monday or Tuesday.

The Coast Guard has estimated that 200,000 gallons of oil are pouring from the well
daily, a figure that would put the total spilled so far at 1.6 million gallons. By comparison,
the Exxon Valdez tanker disaster in Alaska in 1989 resulted in a spill of 11 million
gallons.

Most of the assessments of the size of the spill have come from studying satellite
images of the Gulf of Mexico, though that analysis doesn't calculate the thickness of the
oil. However, several academics and consultants said Saturday that the size of the slick
is larger than previously thought, and may be growing more rapidly.

A tiny nonprofit group, SkyTruth, said Saturday that its analysis of satellite and radar
data suggested that more than 11.1 million gallons of oil was contained in the slick.
John Amos, the group's president, also estimated the rate of oil leaking at 25,000
barrels a day (more than 1 million gallons). There are 42 gallons in a barrel of oil.

Last week, SkyTruth challenged BP's initial estimate of 1,000 barrels a day, arguing that
it was closer to 5,000. The figure was quickly revised.

Allen said it was fruitless to discuss the differences between spill rates. "The continued
leakage of anything for an extended period of time is going to cause an extraordinary
amount of problems for us," he said.

BP officials said they were doing all they could to stop the oil gusher. Using robotic
submarines, BP is trying to shut the blowout preventer, which would be the quickest fix.

Separately, the company is preparing to drill a hole into the seafloor near the accident
site and angle it into the well to seal it off, an effort that would take several months.
Also, BP plans to lower 40-foot steel boxes over the gusher in order to contain it. That
plan could begin by late this week.

Federal officials have made it clear that they intend to hold BP responsible for costs
expected to reach billions of dollars.

Weather continued to hinder efforts to protect the coast Saturday. Winds were kicking
up 8- to 10-foot waves, and traditional cleanup techniques such as skimming and using
small boats to position booms to corral the fuel were put on hold. The National Weather
Service predicted thunderstorms and higher seas Sunday.





President Obama, in a commencement address at the University of Michigan, said the
disaster illustrated the importance of government regulation. "Government is what
ensures that mines adhere to safety standards and that oil spills are cleaned up by the
companies that caused them," the president said.

The White House said Obama planned to visit the Gulf Coast on Sunday to observe the
cleanup efforts.

Administration officials had conducted response drills for Katrina-style disasters during
the last year, including a mock oil spill in March. The Interior Department sent a crew
and established a command center within four hours of the rig explosion.

Commandant Allen said there were few parallels between the response required for
Katrina and the oil rig explosion. "We have a failure of critical infrastructure at 5,000 feet
under the ocean," Allen said. "That's the only comparison to Katrina, when we had
failure of critical infrastructure everywhere on land."

But for those living in these coastal areas, the feeling of powerlessness in the face of an
oil slick that could devastate the fishing industry has echoes of Katrina, and comes at a
time when the region was beginning to get back on its feet.

Scars of Katrina remain in fishing towns along coastal Louisiana: empty lots where
once-humble homes had stood, unrepaired docks, and the empty metal frames that
once were billboards.

But shrimpers who lost their homes and trawling boats are back in business, helped by
federal loans and a short-lived side effect of Katrina: The hurricane pushed tons of
shrimp and fish inland, which boosted business.

In New Orleans, a couple hours' drive from the prime fishing grounds, worry is palpable.
That city's culture and self-image is deeply tied not just to the genius of its chefs but to
their access to fresh gulf seafood.

The city had begun feeling it had "turned a corner, after years and years of hard work,"
said D. Eric Bookhardt, a New Orleans art critic and culture writer. Now, "people are just
very apprehensive -- not because of any immediate threat, but because [it] is going to
require so much extraordinarily hard work to overcome."

Those raw feelings were on display in the Lower 9th Ward at a community meeting
Saturday with EPA Administrator Lisa P. Jackson. Some residents said they wanted to
make certain that the government would "not let BP off the hook," as one put it. Others
were leery of the government.

"We are veterans of disaster," said Ronald Lewis, who runs the House of Dance and
Feathers museum. "We survived Katrina. Mentally, we'll be prepared.” But, he added,
"our fate was in the hands of the government, and the government failed us on all kinds





of levels after Katrina."

"I know everyone's mad," Jackson told the group. She assured them that BP would be
responsible for the bill, adding, "I'm still praying they will be able to cut off the source.”

In the French Quarter, restaurant owners tried to reassure their staff and patrons that,
after Katrina, they could survive anything.

Steve Pettus, one of the owners of Bourbon House Seafood, said New Orleans had
been on a high with the Saints' Super Bowl victory and one of the country's lowest
unemployment rates.

"We've been to the bottom and we didn't like it, and we're not going to be there again,"
he said.

Just to be safe, though, Pettus had taken precautions. He bought a four-week supply of
shrimp.

richard.fausset@ latimes.com
ashley.powers@ latimes.com
jim.tankersley@ latimes.com
Staff writers Julie Cart and Scott Kraft contributed to this report.
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Overhead and on the Ground, Waiting for a Potential Environmental Disaster to Hit
By CLIFFORD KRAUSS

ROBERT, La. -- Heavy winds and stormy seas drove a spreading oil spill closer to the
marshlands and reefs of the Louisiana coast on Friday, and government and BP
officials continued a frenzied effort to throttle a gushing oil well before it could do
widespread damage.

The Coast Guard said its aerial observations could not verify sporadic local reports of
an oozing slick beginning to come ashore and coating some birds, but officials said it
was only a matter of days before the slick would hit several gulf states. Gov. Bob Riley
declared a state of emergency for Alabama, Gov. Charlie Crist of Florida did the same
for several Panhandle counties and Gov. Bobby Jindal activated Louisiana’'s National
Guard to fight the spill.

Homeland Security Secretary Janet Napolitano, Interior Secretary Ken Salazar and the





Environmental Protection Agency administrator, Lisa Jackson, flew over the spill and
met with Doug Suttles, BP's exploration and production chief operating officer. Their
presence reflected the mounting worries in Washington that a major environmental
disaster could be unfolding.

"We still have a long ways to go, and we don't know exactly where we are going,” Mr.
Salazar said. "Today the situation is still a dangerous one."

Ms. Jackson said that the accident "has evolved into an environmental challenge of the
first order" and that she would remain in the area for at least the next two days.

The Deepwater Horizon rig that was leased by BP is now 5,000 feet underwater and the
well is leaking about 200,000 gallons of oil a day into the gulf from pipes 40 miles
offshore. The rig was overwhelmed by an apparent blowout on April 20, killing 11
workers and critically injuring three more, and sank two days later. It could take three
months for BP to drill relief wells to stop the leak.

While acknowledging that recent BP efforts had failed, Mr. Suttles said the company
was preparing a new method to shut down the leaking pipeline. Submarinelike robots
will try to block the leaking line with shears known as annular rams, an exceedingly
delicate operation in deep waters.

"You will see me doing cartwheels if that works," Mr. Suttles said, adding that the
technique "has the potential to either stop or substantially reduce the flow of oil."

Without a quick fix, the environmental damage will almost certainly be the worst ever
from drilling in the gulf, where hundreds of rigs and a maze of pipelines have long
coexisted with a sensitive ecological system. Pelicans, river otters and migrating birds
rely on the gulf coastline's barrier marshes and sandy islands for food and nesting.

An oily sheen began oozing close to the Mississippi River Delta area late Thursday
night, while thicker oil a few miles out threatened all day to reach the shore. Stormy
winds and high tides threatened to push the spill into the lakes and wetland inlets of
southeast Louisiana through the weekend and eastward to neighboring Mississippi and
as far as the Florida Panhandle over the next five days.

The Coast Guard has warned that bad weather may hamper the efforts of crews to skim
oil from the surface or burn it off at least over the weekend. Waves may also wash over
booms that are designed to halt the spill before it reaches the coast, particularly the
Chandeleur Islands, which are part of a national wildlife refuge.

BP, Transocean and other companies involved in the construction, equipping and
managing of the rig are already facing a flood of lawsuits. At least two commercial
shrimping companies have filed suit, alleging the livelihood of their workers is in
jeopardy. Brent Coon, a Texas lawyer who sued on behalf of victims of the BP Texas
City refinery explosion in 2005 that left 15 dead, has also filed suit for an injured worker
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aboard the Deepwater Horizon, which is sunken on the gulf floor.
"The losses are already tremendous," said Mike Papantonio, a Florida lawyer who is

filing multiple class-action lawsuits on behalf of shrimpers, oystermen and fisheries
across the gulf against BP, Transocean and Halliburton.

EPA Jackson holds community meeting in New Orleans (Associated Press)

By MICHAEL KUNZELMAN (AP)

NEW ORLEANS — U.S. Environmental Protection Agency Administrator Lisa Jackson
says the oil spill in the Gulf of Mexico has spawned a huge environmental challenge, but

not yet a catastrophe.

She told community leaders gathered at a New Orleans church Saturday that the spill is
a challenge complicated by the well head being 5,000 feet below water.

Jackson says efforts to use dispersant at the surface of the spill have been "moderately
successful,” but she's skeptical of a proposal to try to disperse oil at the well head.

Audience members vented their anger at BP's response and urged Jackson to hold the
company to hire local contractors to assist in the cleanup.

After the meeting, Jackson expressed confidence BP is "working on this with all
cylinders."

EPA: Jackson has community meetings in Miss., La. (Associated Press)

Story also appeared: WXVT

April 30, 2010 11:14 PM ET

NEW ORLEANS (AP) - The U.S. Environmental Protection Agency says Administrator
Lisa Jackson will hold a community meeting in New Orleans and Plaguemines Parish
and has held a similar meeting in Waveland, Miss.

A news release on the agency's website says she planned a community meeting
Saturday morning in New Orleans. It says she then will tour Plaquemines Parish and

meet with representatives of the fishing, oyster and shrimping industries.

The agency says the time and place for that meeting were to be released when
available.
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According to the agency, Jackson was meeting with coastal Mississippi community
leaders Friday afternoon in Waveland.

BP Promises 'Major Protection and Cleaning Effort' Onshore (EP Magazine)

Apr 30, 2010

Top federal officials from Interior, Department of Homeland Security, and the U.S.
Environmental Protection Agency will visit the oil spill zone along the Louisiana coast
today as efforts mount to contain the damage onshore.

Secretaries Ken Salazar and Janet Napolitano and Administrator Lisa Jackson will
make an aerial tour a day after Louisiana Gov. Bobby Jindal declared a state of
emergency Thursday and asked the Department of Defense to send as many as 6,000
active-duty troops to aid in the cleanup.

BP found a third leak in the system and the oil company and the National Oceanic and
Atmospheric Administration now estimate that 5,000 barrels of oil per day are spilling
from the well, which is five times higher than last week's initial estimate. The drilling of a
relief well will take 60 to 90 days, company officials say.

At least 10 state and national wildlife management areas and wildlife refuges in
Louisiana and Mississippi are in the path of the oil plume coming from the well a mile
down in the Gulf of Mexico because of leaks caused by the sinking of the Deepwater
Horizon drilling platform last week, according to Jindal's declaration, which listed the
Sandhill Crane National Wildlife Refuge and the Gulf Islands National Seashore
National Park among them.

Napolitano designated the incident as a spill of national significance, which allows the
government to draw down assets from across the country and other coastal areas.

BP, the responsible party for the cleanup, today said it is "ramping up preparations for a
major protection and cleaning effort on the shorelines of Louisiana, Mississippi,
Alabama and Florida" and is supplementing its Houma, La., incident command post with
a second command post in Mobile, Ala., to oversee the onshore response in
Mississippi, Alabama, and Florida.

"We are doing absolutely everything in our power to eliminate the source of the leak and
contain the environmental impact of the spill. We are determined to fight this spill on all
fronts, in the deep waters of the Gulf, in the shallow waters and, should it be necessary,
on the shore,” said BP Group Chief Executive Tony Hayward. "In the past few days |
have seen the full extent of BP's global resources and capability being brought to bear
on this problem and welcome the offers of further assistance we have had from
government agencies, oil companies, and members of the public to defend the
shoreline and fight this spill. We are determined to succeed."

In a news briefing at the White House, Napolitano outlined the work being done to
manage the spill:
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a controlled burn designed to remove large quantities of oil from the open water
was consumed in about 28 minutes on Wednesday;

nearly 100,000 gallons of dispersant had been used Thursday;

on-water skimming, subsurface wellhead operations, and efforts to see if the
response team can get that shut-off valve to close are continuing, and significant
booming efforts are under way to protect the shoreline;

at least 174,000 feet of boom had been deployed by Thursday, and other boom
is ready to be deployed at six staging areas;

approximately 1,100 total personnel are working the spill; and

685,000 gallons of oily water had been collected, using nearly 50 vessels and
multiple aircraft.

Jackson explained that EPA has air-monitoring aircraft gathering information on the
impact of the controlled burn on air quality and is collecting air data from fixed and
portable air-monitoring stations in the area. "We’'ll analyze that data and make it public
in the coming days, certainly as soon as possible, along with the air-monitoring plan,
which is in draft and which will be revised as we go along, and as the situation
changes," she added.

"Finally, as the oil does hit the shoreline, EPA will provide support to assess the impacts
on the coastal shoreline and play a key role in implementing the cleanup,” Jackson said.
"As a daughter of the Gulf Coast, | know that it is our job to ensure people that we will
be eyes and ears working with the states who have valuable and vital resources to
monitor air, water and land quality."

BP and the other owners of the drilling lease are spending about $6 million per day on
the response, a figure that "is expected to rise as activity increases," according to BP,
which added, "It is too early to quantify other potential costs and liabilities associated
with the incident.”

The Department of the Interior's Minerals Management Service on April 28 announced
that it has canceled the 2010 Annual Industry SAFE Awards Luncheon scheduled for
May 3 at the Offshore Technology Conference in Houston because MMS personnel are
busy responding to the spill.

The semisubmersible drilling platform sank two days after an explosion and fire at 10
p.m. April 20, when 126 workers were on the rig. Eleven who have not been found are
presumed to have died in the incident.

mply with the EPA and making minor, cost-free adjustments at facilities it does have
control over, she said.

Lisa Jackson (TIME)

By William D. Ruckelshaus Thursday, Apr. 29, 2010
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Andrew Cutraro / Redux for TIME

Lisa Jackson is doing exactly what an Environmental Protection Agency Administrator is
supposed to do — thoughtfully and carefully but aggressively implementing our
environmental laws to protect public health and our environment. The job of the EPA
Administrator is not to make people happy but to make them and their environment
healthier.

She arrives equipped with a rare combination of assets to help her do her job: in equal
measure, experience, fairness, sure-footedness, determination and the ability to sound
a credible and measured voice in defense of citizens' rights to fresh air, clean water and
a stable climate.

A chemist by training, Jackson, 48, grew up in New Orleans, went to Tulane and
Princeton and spent 16 years at the EPA before becoming New Jersey's environmental
commissioner. She inherited an EPA suffering from a reputation as a political wind sock.
It is tempting to conclude that the EPA's authority is drawn primarily from its regulatory
power, as indeed much of it is. But Jackson has correctly sensed that restoring public
trust in the agency is essential. In this era of growing public mistrust of government, that
same public — as well as states, industry, small businesses and, importantly, EPA staff
— must have confidence that decisions are being driven by science and an unbiased
interpretation of the law, and not a political agenda. Jackson is inspiring this kind of
confidence.

Ruckelshaus was the EPA Administrator from 1970 to '73 and 1983 to '85

EDITORIAL / OP-ED / COMMENTARY / LETTERS

Guest column:

Regulating greenhouse gases an EPA power grab (Green Bay Press Gazette)

By Mark Block and Phil Kerpen « Guest commentary * April 30, 2010

Gov. Jim Doyle has failed to push expensive new energy mandates through the state
Legislature, but energy tax activity has not slowed on the federal level.

It's too soon to tell whether Sen. Lindsey Graham's (R-S.C.) decision to pull out of cap-
and-trade revival efforts will stick. But even if Graham comes on board, such an
unpopular bill is unlikely to appeal to a Congress still trying to sell its health-care law to
a skeptical public. That's why the Obama administration, more committed than ever to
its global warming agenda, has turned to the Environmental Protection Agency: to
regulate without a vote of Congress.

The EPA has started developing and issuing global warmingi regulations under the
1970 Clean Air Act, the first steps toward sweeping government control that includes
just about everything that moves and a lot of things that don't. It's not enough for
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Congress to simply reject cap-and-trade; they must proactively block the EPA's
regulatory power grab, or suffer the blame for what EPA does.

EPA's efforts are based on a legal theory conceived by now-White House Climate Czar
Carol Browneri in the late 1990s. A 5-to-4 2007 Supreme Court decision in
Massachusetts v. EPA took this concept — that greenhouse gases could be regulated
under the Clean Air Act — from curiosity to reality. The EPA is now using that case to
implement what amounts to central economic planning.

It would regulate motor vehicles, light-duty trucks, heavy-duty trucks, buses,
motorcycles, planes, trains, ships, boats, tractors, mining equipment, RVs, lawn
mowers, fork lifts and just about everything that has a motor. Because there is no
control technology for greenhouse gases, the EPA would require complete redesigns
and operational changes.

They would require permitting for structures that emit as little as 100 tons of greenhouse
gases per year and will be phased in over years, so smaller entities might think at first
that they have been spared. Small businesses, restaurants, schools, and hospitals that
have kitchens with gas burners would eventually be subject to onerous federal
regulation.

A top Wisconsin official is adamant the regulations are unworkable. Matthew Frank,
secretary of the Wisconsin Department of Natural Resourcesi, "believes that EPA has
greatly underestimated the number of PSD permitting actions the regulation of GHG will
cause." He is concerned that "many of Wisconsin's 3,000 schools, 83 hospitals, and 42
paper and pulp manufacturers” will be buried with paperwork, and the process "will
further overwhelm state permitting resources, diverting them from other permit actions
that may have a greater environmental benefit."

Congress doesn't have to sit on the sideline. The U.S. Senate will soon vote on a
resolution sponsored by Lisa Murkowski (R-Alaska), S.J. Res. 26, that would overturn
EPA's global warming regulations and stop their power grab.

It has bipartisan support, including members with many different views of the underlying
global warming issue. If Senators Herb Kohl and Russ Feingold do not support
Murkowski's resolution, they will have to explain to voters why they are outsourcing their
legislative responsibility to EPA bureaucrats.

Is Sherrod Brown an environmentalist? (Springfield News Sun)

By Jack Torry, Contributing Writer
Updated 11:39 PM Sunday, May 2, 2010

On Earth Day, Sen. Sherrod Brown test drove a fuel-efficient red Chevrolet Cruze
outside the Capitol. It is part of an image he and his staff have carefully cultivated — the
modern, progressive Democrat who likes to link cleaner air with more jobs.

But in reality, some environmentalists privately are getting a bit nervous about whether
Brown really is one of them. And they may have good reason for thinking that.

15



http://www.greenbaypressgazette.com/article/20100430/GPG0706/4300561/1269/GPG06

http://topics.greenbaypressgazette.com/greenhouse+gases/

http://www.greenbaypressgazette.com/article/20100430/GPG0706/4300561/1269/GPG06

http://www.greenbaypressgazette.com/article/20100430/GPG0706/4300561/1269/GPG06

http://www.greenbaypressgazette.com/article/20100430/GPG0706/4300561/1269/GPG06



Nobody talks the environment as well as Brown. He has described curbing global
warming as “a moral question for our generation.” His staff overwhelms reporters with
press releases professing Brown’s support for making Ohio the Silicon Valley for clean
energy production.

But in the past few months, Brown also has broken with environmentalists on a series of
critical issues.

Last month, he and seven other Senate Democrats from the industrial Midwest said that
any global warming bill would need to protect American manufacturers from imports
from countries with weaker regulations of greenhouse gasses.

In February, Brown joined seven other senators in warning the EPA against issuing “ill-
timed or imprudent” regulations to control emissions of greenhouse gasses, and urged
the agency to wait until Congress approves its own global warming package.

And in March, he and Sen. George V. Voinovich, R-Ohio, urged the U.S. Environmental
Protection Agency to approve less stringent rules on toxic emissions from boilers that
power many factories and universities.

When the EPA issued its tough rules on toxic emissions Friday, Brown'’s office issued a
“yes-he-does, no-he doesn’t favor them” statement. A spokeswoman said Brown
favored clean air, but wanted to work with EPA to protect the “economic needs of
Ohioans.”

The statement demonstrated the balancing act Brown likes to perform on the
environment. Every time he mentions clean air, he talks jobs.

When he drove the electric car, he boasted about the number of jobs that would be
created at the General Motors plant in Lordstown. The letter he signed to the EPA about
industrial boilers pointedly noted that “our states and our nations cannot afford job
losses associated with rules more stringent than necessary to protect the public health
and safety.”

So far, environmentalists have given him a pass. They like to say he is with the
environmental community 85 percent of the time. They acknowledge he represents an
industrial state that thrives on production of cars and machinery and whose factories are
powered by coal.

And they also know that when it comes to environmentalists from Ohio, Brown probably
is the best they’re going to get. The history of Ohio makes it clear there are very few
environmentalists who serve statewide.

Former Republican Gov. James A. Rhodes all but blamed the EPA for the collapse of

the Youngstown steel mills. Former Sen. John Glenn, D-Ohio, voted against the 1990
Clean Air Act.

16





But for Brown, the balancing act may come to an end this year. If the Senate holds a
floor vote on a global warming bill, he may be forced to choose between the
environment and jobs.

Be aware of spill's air pollution risks (Sarasota Herald-Tribune)

Published: Saturday, May 1, 2010 at 12:00 p.m.

With the nation's attention fixed on the oil spill in the Gulf, and the health and
environmental hazards it poses, the American Lung Association is deeply concerned
about Floridians. Harmful emissions from the spill could lead to adverse effects,
especially for children, older adults and people with chronic lung disease, heart
diseases and diabetes. Even healthy adults can experience coughing and shortness of
breath, as well as potential life-threatening effects, such as asthma attacks and heart
attacks.

The American Lung Association's State of the Air 2010 report, issued this week,
provides grades for ozone and particle pollution, and it ranks cities and counties most
polluted by these substances (see stateoftheair.org). Many Florida counties recognized
in the report as having the cleanest air are on the Gulf and now susceptible not only to
the dangers of this spill's emissions but the air pollution caused by burning the crude oil.

We are encouraging the U.S. Environmental Protection Agency and the impacted areas
to deploy air pollution monitors to detect harmful gases, particulate matter and
hazardous air pollutants resulting from the oil spill and any burning of the oil. We also
encourage health officials to regularly brief citizens of potential health threats.

If your readers smell emissions or are in an affected area, we encourage staying
indoors, reducing outdoor physical activity, closing windows and using air conditioners

on the recirculation setting. We urge all Floridians, especially Gulf Coast residents, to
stay informed and prepared to take appropriate precautions if necessary.

Brenda Olsen
Tallahassee

Editorial: Work to maintain cleaner air (Herald Times Reporter)
May 2, 2010
People in Manitowoc County can breathe a little easier now that the county has been

declared
compliant with federal clean air standards for smog.
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The decision to change the county's air pollution status was announced recently by the
U.S.

Environmental Protection Agency, following four years of ozone testing. The county now
meets

federal Clean Air Act guidelines.

That is good news to those who always have argued that the bulk of the county's air
pollution is an import blown here on winds from industrialized areas to our south.

That is open to debate. Regardless of the air pollution source, however, Manitowoc
County has

done enough in the past four years to be removed from the EPA's non-attainment
category for air

quality.

That doesn't mean we can let our guard down. The negative health effects of air
pollution are well documented. They include reduced lung capacity, airway irritation,
worsened asthma and a reduction in the body's ability to fight infections. They
particularly affect the very young and the elderly, and Manitowoc County has an aging
population.

Manitowoc and Door counties have attained passing air pollution grades, but several
other surrounding counties have not, meaning we are a mere ozone reading or two
away from losing our newly attained status.

Ground-level ozone forms primarily from reactions between two major classes of air
pollutants: volatile organic compounds (VOCSs) and nitrogen oxides (NOx). These
reactions depend on the presence of heat and sunlight, meaning more ozone forms in
the summer months.

According to the website airnow.gov, NOx is emitted by cars, power plants, industrial
plants and other sources. Significant sources of VOC emissions include gasoline
pumps, chemical plants, oil-based paints, auto body shops, print shops, consumer
products and some trees.

We hold the means to control some of these pollutants by driving less, driving cleaner
vehicles
and meeting or exceeding environmental regulations in our businesses and industries.

Pollution is not someone else's problem, but something we all can contribute to fight.
Let's keep

that in mind as warm weather approaches. Everyone can play a role in helping
Manitowoc County maintain its improved air pollution ranking.

The health of many people depends on our willingness to help keep our air clean.
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EPA Slips On QOil Spills (Forbes)

Henry I. Miller, 04.30.10, 1:45 PM ET

Oil leaking following an April 20 explosion and fire on a drilling rig 50 miles off the
Louisiana coast is wreaking havoc. The Coast Guard estimates that as much as 5,000
barrels a day are being released from a pipe resting on the sea floor and causing goo to
infiltrate waterways. This has, naturally, terrified fishermen and everyone involved in
coastal tourism.

The Obama administration is making a show of concern and offers of aid--two Cabinet
secretaries and the head of the EPA were in Louisiana Friday--but nobody has
mentioned the government's dirty little secret: What could have been an effective high-
tech method to remediate oil spills was killed by federal regulators.

Accidents that cause oil spills are inevitable as long as they can be caused by human or
mechanical failures or the vagaries of weather. During the 1980s microorganisms
genetically engineered to degrade spilled oil were developed in laboratories, but
Draconian federal regulations discouraged their testing and commercialization and
ensured the techniques available for responding to these disasters remain low-tech and
marginally effective. They include methods such as deploying booms to contain the oil,
spraying chemicals to disperse it, burning it and spreading absorbent mats.

At the time of the catastrophic 1989 Exxon Valdez spill in Alaska, there were great
expectations for modern biotechnology applied to "bioremediation,"” the biological
cleanup of toxic wastes, including oil. William Reilly, then head of the U.S.
Environmental Protection Agency, later recalled, "When | saw the full scale of the
disaster in Prince William Sound in Alaska ...my first thought was: Where are the exotic
new technologies, the products of genetic engineering, that can help us clean this up?"

He should have known. Innovation had been stymied by Reilly's own agency's hostile
policies toward the most sophisticated new genetic engineering techniques. In 1997 the
EPA issued the regulation in final form, ensuring that biotech researchers in several
industrial sectors, including bio-cleanup, would continue to be intimidated and inhibited
by regulatory barriers.

The EPA regulation focuses on any "new" organism (strangely and unscientifically
defined as one which contains combinations of DNA from unrelated sources) that might,
for example, literally eat up oil spills. For the EPA, then and now, "newness" is
synonymous with risk, and because genetic engineering techniques can easily be used
to create new gene combinations with DNA from disparate sources, these techniques
therefore "have the greatest potential to pose risks to people or the environment,"”
according to the agency press release that accompanied the rule.
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That's like arguing that newer, more comfortable automobiles with additional safety
appurtenances are actually more dangerous, because people are likely to drive them
longer distances.

But science says otherwise. The genetic technique employed to construct new strains is
irrelevant to risk, as is the origin of a snippet of DNA that may be moved from one
organism to another. What matters is its function.

Scientific principles and common sense dictate which questions are central to risk
analysis for any new organism. How hazardous is the organism you started with? Is it a
harmless, ubiquitous organism found in garden soil, or one that causes illness in
humans or animals? Does the genetic change merely make the organism able to
degrade oil more efficiently, or does it have other effects, such as making it more
resistant to antibiotics and therefore difficult to control?

The EPA's decision to subject new biotechnology to extraordinary regulatory
requirements is incompatible with long-standing, widely held scientific consensus, which
holds that modern genetic engineering technology is essentially an extension, or
refinement, of earlier, cruder technigues of genetic modification. We should be
regulating on the basis of the traits of organisms, not because they contain DNA from
different sources.

The evidence that is contrary to the EPA's reasoning and policies toward the testing of
new biotech products is overwhelming. The U.S. National Academy of Sciences has
said there is no evidence that novel hazards are produced by the use of modern genetic
engineering techniques or the movement of genes between unrelated organisms.

The U.S. National Research Council has observed that the use of the newest
techniques actually lowers the already minimal risk associated with field testing. The
reason is that the new technology makes it possible to introduce pieces of DNA that
contain one or a few well-characterized genes, in contrast with older genetic techniques
that transfer or modify a variable number of genes haphazardly. All of this means that
users of the new techniques can be more certain about the traits they introduce into the
organisms.

EPA's regulation requires costly case-by-case government review of virtually all field
trials of genetically engineered microorganisms. "Naturally occurring” organisms are
exempt from this process, however, even if they might foul waterways or pose other
serious environmental or public health risks. Moreover, the EPA continues to exempt
from review all small-scale field trials of chemicals, including those similar to pesticides
and the poison gas sarin.

The bottom line is that organisms crafted with the newest, most sophisticated and

precise genetic techniques are subject to discriminatory, extraordinary regulation.
Research proposals for field trials must be reviewed case by case, and companies face

20





uncertainty about final commercial approvals of products down the road, even if they
prove safe and effective.

Government policymakers seem oblivious to the power of regulatory roadblocks. The
expense and uncertainty of performing R&D with genetically engineered organisms
have virtually eliminated them from bioremediation. Companies know that experiments
using the new biotechnology will meet a wall of red tape and politics and require vast
expense.

Unscientific and regressive regulatory policies have already left a legacy of
environmental damage and reliance on inferior methods for the cleanup of wastes.
These policies are yet another example of the contempt in which federal environmental
regulators hold science, technology and the public interest.

Let's see Obama and his minions pour oil over those troubled waters.

Henry I. Miller is a physician and molecular biologist and a fellow at Stanford
University's Hoover Institution. His most recent book is The Frankenfood Myth.

Obama administration plans to reduce mercury emissions (Los Angeles Times)

The EPA hopes to cut such gases from industrial boilers, process heaters and solid
waste incinerators by 50% by December.

April 30, 2010|By Clement Tan, Tribune Washington Bureau

Reporting from Washington — The Obama administration on Friday proposed reducing
mercury emissions by more than Facilities with boilers also would be required to
conduct energy audits to look for cost-effective ways to reduce fuel use and emissions.
Smaller facilities, such as schools with smaller boilers, would not be subjected to these
requirements, but would have to perform tune-ups every two years.

"Strong cuts to mercury and other harmful emissions will have real benefits for our
health and our environment, spur clean technology innovations and save American
communities billions of dollars in avoided health costs," EPA Administrator Lisa P.

Jackson said in a statement.

Environmental groups, which three years ago blocked attempts by the George W. Bush
administration to deregulate toxic emissions from industrial incinerators, boilers and
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process heaters, praised the EPA for this proposal. The plan is expected to attract
significant opposition from some states and industrial groups during public hearings
before it is finalized.

clement.tan@latimes.com
50% from industrial boilers, process heaters and solid waste incinerators by December.

The U.S. Environmental Protection Agency said the plan would yield at least $18 billion
worth of health benefits annually and prevent as many as 5,200 premature deaths and
about 36,000 asthma attacks a year. The EPA estimates it would cost $3.6 billion to
install and maintain pollution controls at the estimated 200,000 units across the country.

Health guidelines to follow as oil slick approaches (Clarion Ledger)

The Clarion-Ledger * May 1, 2010

The Mississippi Department of Health has issued a set of health guidelines for Gulf Coast
residents as

an oil slick approaches.

Officials with the department say drinking water in affected areas isn't expected to be impacted.
The Environmental Protection Agency is monitoring coastal air quality for changes and possible
[;lsekgepartment of Health says in a news release.

I_De_troleum fumes from the slick dont necessarily pose significant health risks but can be an
:er;r;?(?iglly for people with asthma or other respiratory ailments, the agency says.

Those who are more sensitive to such odors may experience nausea, vomiting or headaches and
should seek medical help if those problems dontt resolve themselves, according to the agency.

Those who get oil on their skin should wash it off with soap and water and wash their hands to
avoid
accidentally swallowing it, the Department of Health says.

Prolonged skin exposure to oil can cause rashes.

The oil spill stems from a rig that exploded and sank about 50 miles south of the mouth of the
Mississippi River and could reach the coast in a matter of days.
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EPA joins patrol of oil leak from Deepwater Horizon (Offshore Oil & Gas
Magazine)

Published: Apr 30, 2010

Offshore staff

NEW ORLEANS — The US Environmental Protection Agency is taking air samples
along the Louisiana coast to monitor any changes in particulate matter coming from the
controlled burn of the oil leaking from the Deepwater Horizon well flow. Plaguemines
Parish is the focus of the monitoring.

According to the EPA, as of April 29, no smoke or particulate from the fire were
reaching shore.

On April 28, the EPA dispatched its air monitoring aircraft to assist in air sampling and
also to photo document any environmental incidents. The Airborne Spectral Photometric
Environment Collection Technology aircraft can detect and quantify concentrations of
specific chemicals in air.

4/30/2010

Toxic emissions targeted (Columbus Dispatch)

EPA proposal would cut mercury pollution released by boilers that generate power
Saturday, May 1, 2010 2:50 AM

By Jack Torry

THE COLUMBUS DISPATCH

WASHINGTON -- The Obama administration yesterday proposed tough rules that
would sharply restrict emissions of mercury and other toxic pollutants from the boilers
that provide power for many Ohio factories and universities.

The U.S. Environmental Protection Agency's proposed action would reduce mercury
emissions by more than 50 percent from tens of thousands of industrial boilers across
the country. Environmentalists cheered the move.

The new rules, if put into effect, will have a major impact on virtually every part of the
United States, particularly the industrial Midwest. Industrial boilers are second only to
coal-fired utility plants in emissions of mercury, which can cause damage to the brains
and nervous systems of children.

Jack Shaner of the Ohio Environmental Council called the proposed rules "long

overdue, especially in a highly industrialized state like Ohio. Thousands of people live in
the shadow of industrial smokestacks, and those folks deserve more protection.”
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Republican Sen. George V. Voinovich and Democratic Sen. Sherrod Brown had urged
EPA Administrator Lisa Jackson in March to adopt less-stringent rules, warning that
tougher restrictions could impose higher costs on many Ohio companies and
universities, and cost jobs.

Jennifer Scoggins, a Voinovich spokeswoman, said that while Voinovich was still
reviewing the proposed regulations, "It appears the standards now under consideration
lack sufficient flexibility to reduce emissions at a reasonable cost."

Meghan Dubyak, a Brown spokeswoman, said that while Brown "supports efforts to
improve air quality in Ohio and across the nation," he "will continue to work with EPA to
ensure that the final rule reflects the health and economic needs of Ohioans."

Many factories, universities, hotels, shopping malls and commercial buildings produce
their own electricity and heat from their own boilers, many of which burn natural gas,
coal and oil.

In addition, the proposed rules would require steep reductions in toxic emissions from
incinerators that burn solid waste at commercial and industrial sites.

Heidi Griesmer, spokeswoman for the Ohio EPA's air division, said the state has
hundreds of boilers that provide power for hospitals, schools and factories.

The federal EPA has said it would allow 45 days for public reaction, including hearings,
which would let U.S. companies object. The EPA hopes the proposed regulations will go
into effect by the end of the year.

Representatives of major industries in Ohio were scrambling yesterday to gauge the
impact of the proposed rules. Ryan Augsburger, managing director of public policy
purposes for the Ohio Manufacturers' Association, said state industries "will be
reviewing the new proposal to see if it imposes unnecessarily burdensome costs on
industry."

Jennifer Klein, director of energy and environmental policy for the Ohio Chamber of
Commerce, said she had not seen the rules yet, but, "We're always concerned with any
new regulations that could impact Ohio's ability to remain competitive in the global
marketplace."

By contrast, environmentalists were delighted. Frank O'Donnell, president of the Clean
Air Watch, a nonprofit environmental organization in Washington, said, "This is one of
the most significant steps taken by the Obama EPA to protect public health. Literally
thousands of dirty-air deaths would be prevented each year."

Under the 1990 Clean Air Act, the EPA is required to review its rules on emissions of

toxic pollutants. The administration of former President George W. Bush issued rules in
2005 on industrial boilers that environmentalists argued were too weak.
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In 2007, a federal appeals court in Washington struck down the Bush administration
rules. The EPA had until yesterday to publicly unveil its proposed regulations.

The EPA said the new rules would save as much as $44 billion every year on health
costs and prevent as many as 5,200 premature deaths.

jtorry@dispatch.com

EPA ramps up air quality monitoring for oil spill (Associated Press)

Story also appeared: Houston Chronicle

By JOHN FLESHER AP Environmental Writer 2010 The Associated Press
May 2, 2010, 10:53AM

— The Environmental Protection Agency says it's stepping up air quality monitoring on
the Gulf Coast.

There are concerns that vapors from the oil and controlled fires might cause health
problems for people living in the region. An oil smell could cause headaches or nausea,
but EPA spokesman Dave Bary said Saturday there have been no confirmed reports of
such problems.

State health agencies are advising people having such symptoms to stay indoors and
ventilate their homes with air conditioning.

Crude oil gives off gaseous vapors. But Jonathan Ward, an environmental toxicology
professor at the University of Texas Medical Branch at Galveston, says the vapors likely
will be mostly dispersed by brisk sea breezes by the time they reach shore.

Electric, battery-powered mowers gaining ground (Victoria Times Colonist)

By John Ewoldt, McClatchy News ServiceMay 1, 2010

About the time you're celebrating that most of your perennials survived the winter, you
discover that your lawn mower wasn't as lucky. If you're in the market for a new push
mower and haven't shopped for a decade or so, the landscape has changed.

Gas-powered mowers pollute much less than they did 10 years ago, said Rob Little,
marketing manager for Toro walk mowers, but more buyers are choosing electric or
battery-powered mowers. While about 83 per cent of all mowers sold this year will be
gas-powered, Little said, 17 per cent will be electric -- up from eight per cent in 2000.
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This year Toro introduced a battery-powered mower, the e-Cycler (Model 20360).

"With the spike in gas prices, more people are looking to get rid of oil and gas
machines," he said. "In 2012, the EPA (Environmental Protection Agency) will have new
emissions regulations that could increase the cost of gas mowers." With more buyers
switching, small-engine repair shop owners are nervous. "My manager says that every
time we sell a battery or electric mower, it's another nail in the coffin of our jobs," said
Derrick Wood at Cedar Small Engine in Minneapolis. With battery and electric models,
there is little to maintain except keeping the mower clean and the blade sharpened.

Pros and cons of electric If you're considering a battery-powered mower, the
advantages include a quieter engine, better cutting than a reel mower (but not as good
as a gas-powered mower), fewer parts to replace and low maintenance.

Battery-powered models cost about $100 more than a gas-powered push mower but
about the same as many self-propelled gas models.

Owners will save a lot in maintenance costs, but they need to figure in the cost of a
battery replacement ($60 to $150 US) after four to six years. Most batteries charge
overnight and the charge lasts about an hour. If mowing time takes longer, some people
cut half the lawn, recharge the battery overnight and finish the job the next day.

Toro's new e-Cycler ($419 US) was top-rated by Consumer Reports in its May issue
and is getting five-star customer reviews at Amazon.com. It's giving the popular Neuton
model some competition in the cordless category. (Neuton lowered the price of its 19-
inch cordless model from $479 to $399 US, possibly in response to Toro's new model.)
Online nits about the e-Cycler have concerned its weight (35 kilograms) for a mower
that's not self-propelled, its hard-to-remove battery and its small grass catcher.

Gas means performance Gas-powered mowers offer better cutting and easier bagging,
Consumer Reports said, but require more work to maintain.

An additive such as Seafoam can extend the life of the gas for up to 60 days, Wood
said. He also recommends Echo universal blend oil for two-stroke engines. It works well
for people with several machines that have different oil mix ratios of 50:1, 40:1 or 32:1.
A small bottle costs less than $2.

Mike Frattalone of Frattalone's Ace Hardware recommends a high-grade small-engine
oil called Opti-2 (two-stroke) or Opti-4 (four-stroke). The lubricant's maker doubles the
mower manufacturer's warranty (engine only) with the purchase of a six-pack of the oil
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for $50. (A typical mower-manufacturer's warranty is two years.) Go human power Of
course, the old-fashioned push-reel mower -- now lighter than ever -- is the cheapest to
run of the lot. It requires only human power and is also the most eco-friendly way to go.

BUYING TIPS - Get a guarantee: Hate not being able to test a mower before
purchasing? Buy one with a six-month money-back guarantee, such as Neuton battery-
powered models, or buy from retailers with unconditional return policies.

- Read up on ratings: Check out the May issue of Consumer Reports for mower reviews
and manufacturer reliability.

- Consider newer features: Options include electric start, self-propulsion that
automatically adjusts to your walking speed, and a port to wash out green gunk with a
hose.

AIR POLLUTION: EPA standards aim to curb toxic emissions from boilers, waste
incinerators (Greenwire)

(04/30/2010)

Sara Goodman, E&E reporter

Boilers, process heaters and solid waste incinerators would have to meet strict
hazardous air pollution standards under a series of rules proposed today by U.S. EPA.

"Strong cuts to mercury and other harmful emissions will have real benefits for our
health and our environment, spur clean technology innovations and save American
communities billions of dollars in avoided health costs," said EPA Administrator Lisa
Jackson in a statement. "This is a cost-effective, commonsense way to protect our
health and the health of our children, and get America moving into the clean economy of
the future.”

One rule is aimed at cutting toxic air pollution from industrial, commercial and
institutional boilers and process heaters. Such boilers, which burn coal and other fuels
to generate heat or electricity, are used by petroleum refiners, chemical and
manufacturing plants, paper mills and other facilities.

For new bolilers at area sources -- where the facility can emit less than 10 tons per year
of any toxic air or 25 tons per year in combination -- coal-fired units would be required to
meet emission limits for mercury, particulate matter and carbon monoxide, while
biomass- and oil-fired units would have to meet limits for particulate matter and carbon
monoxide.
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Existing coal-fired units would have to meet emission limits for mercury and carbon
monoxide, while biomass- and oil-fired units would need to meet limits for carbon
monoxide.

Smaller facilities, such as schools, with some of the smallest boilers are not included in
the requirements but would have to perform tuneups every two years.

There are about 183,000 existing area source boilers at 92,000 facilities in the United
States, EPA estimates, and 6,800 new area source boilers are expected to be installed
over the next three years. EPA says its rule would result in a reduction of 1,500 tons of
toxic air pollutants per year.

For major new and existing natural gas- and refinery gas-fired units, EPA is proposing a
work practice standard rather than emission limits.

EPA has also proposed standards for new and existing commercial and industrial solid
waste incineration units, which it says will apply to 172 of the 176 currently operating
units. Four units are already meeting the emissions limits, EPA said.

Jim Pew, an attorney with Earthjustice, called the incinerator rule "good, as far as it
goes," but said EPA is exempting from the standards any facility that burns its own
waste on-site.

"The idea that there are only 175 facilities burning industrial waste is laughable," Pew
said. "EPA's leaving out all the facilities that are burning their own waste; that's why this
loophole is so big."

Overall, though, Pew and other environmental groups say the rules will go a long way
toward reducing harmful emissions.

"This is one of the most significant steps taken by the Obama EPA to protect public
health," said Frank O'Donnell, head of the advocacy group Clean Air Watch. "Literally
thousands of dirty-air deaths would be prevented each year."

But some industry groups worry the standards are too stringent and could cost billions
of dollars to meet.

Robert Glowinski with the American Wood Council said the rule would require up to five
different air pollution control devices and would conflict with other existing control
requirements.

"If EPA were to provide more flexible approaches in the Boiler MACT [maximum
achievable control technology] rule and appropriately address the diversity of boilers,
operations, sectors, and fuels, it could achieve its goal while preventing severe job
losses and billions of dollars in unnecessary regulatory costs," Glowinski said in a
statement.
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Added Lisa Jaeger, a partner with Bracewell & Giuliani: "We're looking at billions and
billions of dollars in cost for add-on controls, so we'll be looking closely at the cost
impact and whether it's feasible."

EPA is also proposing to narrow a category of waste defined as nonhazardous solid
waste, altering a George W. Bush-era notice of proposed rulemaking that would have
excluded from regulation a wide range of waste -- including scrap tires, scrap plastics
and used solvents -- when burned for energy. That rule would have allowed some
facilities like cement kilns and petroleum refineries that use secondary materials and fall
below the major source threshold to avoid MACT requirements.

EPA is taking public comment for 45 days once the rule is published in the Federal
Register.

EPA Air, Waste Proposal Seeks Legal Basis To Close Emissions ‘Loophole'
(Inside EPA)

Environmentalists say EPA's proposal to cut air toxics emissions from combusting
waste and other materials retains a Bush-era “loophole” to continue burning some
waste without restriction, but groups welcome signals that the Obama EPA appears to
be soliciting comment on how it could craft a legally defensible process to close the
loophole.

EPA April 30 proposed to broaden the definition of “non-hazardous waste” under the
Resource Conservation & Recovery Act (RCRA) -- a key question because facilities
burning waste must be subject to strict air toxic limits for incinerators rather than less-
stringent rules for boilers. EPA also proposed new Clean Air Act emission rules for
incinerators that combust waste and boilers that combust non-waste secondary
materials.

Industry is already calling for more flexibility in the final version of the rules, fearing that
they would impose massive new costs on industry by requiring facilities to install “up to
five different air pollution control devices that will conflict with other existing control
requirements,” according to an April 30 statement by the American Forest & Paper
Association.

Environmentalists and the National Association of Clean Air Agencies, which represents
state air officials, generally offered support for the air and waste regulatory package --
though environmentalists criticize EPA for retaining the Bush-era exemption from the air
rules, though they say it is limited to only smaller boilers combusting secondary
materials generated on-site. Such boilers would be exempt from EPA's proposed boiler
national emission standards for hazardous air pollutants.
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But activists note that the agency “left open the possibility that it will change course and
close the loophole,” according to an April 30 statement by Earthjustice, Sierra Club and
other environmental groups. They say EPA details the legal hurdle to closing the
exemption loophole and appears to seek advice on how to overcome it.

EPA notes in the proposal that broadening the rule as activists request would present
‘legal issues” and seeks comment from the public on ways that the agency could
answer questions about the legality of alternative approaches.

The 1990 Clean Air Act amendments -- including section 129, which requires the
agency to cut air toxics from solid waste combustion -- left it to EPA to define the term
“solid waste” for the purposes of the boiler and incinerator rules. In 2005, the Bush EPA
issued a rule defining commercial and industrial solid waste incinerators, which
excluded all units that combusted waste materials to recover energy, something
environmentalists opposed.

Activists subsequently sued EPA over the rule and the U.S. Court of Appeals for the
District of Columbia Circuit in 2007 vacated the definition rule and the boiler emissions
rule. EPA in addition sought remand of the incinerator air rule, and its April 30 air and
waste package offers the agency's new approach on the rules.

EPA's new proposal to define solid waste would “significantly narrow the current
universe of non-hazardous secondary materials that would be identified as non-wastes
under RCRA,” according to an agency fact sheet on the waste proposal, saying that
non-hazardous secondary materials -- for the purposes of combustion -- would
generally always qualify as solid waste and are therefore subject to more-stringent rules
under the air act.

But activists say that the new rules retains a Bush-era exception -- albeit considerably
narrower than the 2005 rule -- from any emissions regulation for certain facilities.

The proposal for boilers that qualify as area sources -- meaning they emit less than 10
tons per year (tpy) of any single air toxic or 25 tpy of any combination of air toxics -- sets
limits for boilers that burn coal, oil and biomass, but would not regulate boilers that
combust non-traditional secondary materials.

Boilers under the proposal are facilities that burn non-waste materials. Wastes would
not include secondary material that remains with the control of the generator, is used as
a fuel and meets a set of “legitimacy criteria” laid out by the agency to prevent “sham”
energy recovery operations; that is used as a manufacturing ingredient; that has been
been processed to a point that it meets the legitimacy criteria for fuels; or that has been
shown, through a case-by-case petition process that it “has not been discarded and is
indistinguishable in all relevant aspects from a fuel product.”

The legitimacy criteria requires, among other factors, that the material “contain
contaminants that are comparable or lower than in traditional products,” but an
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environmentalist source says that provision would not stop an area source boiler from
burning waste. “A piece of plastic doesn't necessarily have any hazardous constituents
really,” even though such materials do release hazardous materials when burned, the
source says.

Alternative, Broader Definition

EPA noted in the proposal that it is considering an alternative, broader definition of non-
hazardous waste in response to environmental justice advocates, who have long urged
the agency to define it in a way that includes all non-hazardous secondary materials
combusted at industrial facilities.

According to the proposal, the key distinction between the two approaches is that within
the proposed approach, EPA does not view “material recycled within a continuous
industrial process” as waste, but the alternative approach “requires that the secondary
material material is both recycled under the control of the generator and complies with
the legitimacy criteria to ensure that it is in fact not handled as a waste and is a truly
beneficial fuel or ingredient product.” As an example, the proposal cites on-spec used
oil generated on-site and combusted in an industrial boiler.

The agency notes the alternative definition may violate the Clean Air Act by being too
stringent. “EPA believes that this approach presents legal issues because it provides
too broad a definition of solid waste in light of the RCRA case law on the definition of
solid waste,” according to an agency “frequent questions” document.

But environmentalists say it is significant that EPA is even considering the approach.
“The important thing is that they're taking comment on it. . . . In the rulemaking world if
they didn't even take comment on it, then they couldn't do it, and the final rule is due in
December so getting them to take comment on this issue is really big. It keeps the
administration's options open.” EPA is under court order to issue the final rule by Dec.
16.

“Industry groups have long pushed for a narrow definition [of non-hazardous waste] rule
that would allow thousands of facilities that burn spent chemicals and solvents, scrap
tires, scrap plastics, industrial sludges, and used oil to avoid pollution requirements,” the
environmentalists said. “Although today's proposal would limit this loophole to facilities
that burn their own wastes on site, it is likely that thousands of such facilities are
currently operating.”

EPA will take public comment on the proposal for 45 days after publication in the
Federal Register. -- Molly Davis
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New federal rule targets harmful mercury emissions (Atlanta Journal
Constitution)

By MATTHEW DALY

The Associated Press

4:21 p.m. Friday, April 30, 2010

WASHINGTON — The Obama administration says 5,000 deaths could be prevented
each year under new rules announced Friday to limit the amount of mercury and other
harmful pollutants released by industrial boilers and solid waste incinerators.

The planned rules would reduce mercury emissions more than 50 percent by requiring
steep and costly cuts from companies operating some 200,000 industrial boilers,
heaters and incinerators.

The Environmental Protection Agency proposed the rules Friday and must seek public
comment before they are made final.

Industrial boilers and heaters are the second largest source of mercury emissions in the
United States, after coal-fired power plants. The boilers burn coal and other fuels to
generate heat or electricity and are used by petroleum refiners, chemical and
manufacturing plants, paper mills, municipal utilities and even shopping malls and
universities.

The incinerators burn waste to dispose of it, and some also turn it into energy.

The EPA said the new federal limits would save lives and prevent up to 36,000 asthma
attacks each year by reducing air pollution.

Once airborne, mercury eventually settles in water, where it builds up in ocean and
freshwater fish and can be highly toxic to people who eat them. Mercury can damage
the brain and nervous system, especially in children and fetuses.

The estimated cost of installing and operating the required pollution controls total about
$3.6 billion per year, the EPA said.

Some lawmakers representing industrial states have protested placing the added
burden on businesses when many are struggling because of the recession.

Sen. Robert Casey, D-Penn., wrote in a March 17 letter to the EPA that forcing
companies to spend so much "will only result in plant closings and further loss of jobs."

A spokesman for Casey said Friday the senator was reviewing the new rule and had no
immediate comment.

The EPA estimated the rules would lead to savings of $18 billion to $44 billion annually,
measured in work days not missed, hospital visits avoided and illnesses prevented.
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EPA administrator Lisa Jackson called the proposed rule "a cost-effective, common-
sense way to protect our health and the health of our children, and get America moving
into the clean economy of the future.”

Frank O'Donnell, president of the advocacy group Clean Air Watch, said the rules are "a
huge step toward protecting children from toxic mercury and other hazards from
smokestack pollution."”

The limits would take effect after a 45-day public comment period. A hearing is likely in
June.

On the Net:
EPA mercury rule: www.epa.gov/airquality/combustion/

April 30, 2010 04:21 PM EDT

Concerns over oil spill vapors prompts EPA to step up air quality monitoring on
Gulf Coast (Los Angeles Times)

JOHN FLESHER

AP Environmental Writer

8:12 AM PDT, May 2, 2010

NEW ORLEANS (AP) — The Environmental Protection Agency says it's stepping up air
guality monitoring on the Gulf Coast.

There are concerns that vapors from the oil and controlled fires might cause health
problems for people living in the region. An oil smell could cause headaches or nausea,
but EPA spokesman Dave Bary said Saturday there have been no confirmed reports of
such problems.

State health agencies are advising people having such symptoms to stay indoors and
ventilate their homes with air conditioning.

Crude oil gives off gaseous vapors. But Jonathan Ward, an environmental toxicology

professor at the University of Texas Medical Branch at Galveston, says the vapors likely
will be mostly dispersed by brisk sea breezes by the time they reach shore.

Monday, May 3, 2010
Posted on Fri, Apr. 30, 2010
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Obama calls for reduction in mercury emissions (Kansas City Star)

By CLEMENT TAN

Tribune Washington Bureau

The Obama administration proposed Friday reducing mercury emissions by more than
50 percent and cutting hundreds of tons of cancer-causing toxic metals emitted by
industrial boilers, process heaters and solid waste incinerators by December.

The proposal would require large boilers and all incinerators to meet emission limits for
mercury - a toxin that can damage the brains and nervous systems of unborn babies
and young children - and other pollutants.

Facilities with boilers are also required to conduct energy audits to look for cost-effective
ways to reduce fuel use and emissions. Smaller facilities, such as schools with smaller
boilers, would not be subjected to these requirements, but they are required to perform
tune-ups every two years. The U.S. Environmental Protection Agency said this move
would affect 200,000 industrial boilers process heaters and solid waste incinerators
across the country.

The EPA said that when fully implemented, the plan would yield at least $18 billion
worth of health benefits annually and prevent up to 5,200 premature deaths and about
36,000 asthma attacks a year. The EPA estimates it would cost $3.6 billion to install and
maintain pollution controls required under these rules.

"Strong cuts to mercury and other harmful emissions will have real benefits for our
health and our environment, spur clean technology innovations and save American
communities billions of dollars in avoided health costs," EPA Administrator Lisa P.
Jackson said in a statement. "This is a cost-effective, common-sense way to protect our
health and the health of our children, and get America moving into the clean economy of
the future.”

Coming three years after environmental groups blocked attempts by the George W.
Bush administration to deregulate toxic emissions from industrial incinerators, boilers
and process heaters, these same groups are praising the EPA for this proposal - which
would likely attract significant opposition from some states and industrial groups.

The plan will be finalized after a public hearing is held.

APRIL 30, 2010, 3:47 P.M. ET

EPA Sets New Rules For Mercury Emissions From Industrial Boilers (Wall Street
Journal)

BY MARK PETERS
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The U.S. Environmental Protection Agency will require refineries, paper mills and other
facilities to cut emissions of mercury and other air pollutants produced by industrial
boilers.

The new regulations are expected to have the biggest impact on an estimated 2,500
large, mostly coal-fired boilers, ...

ASBESTOS

Asbestos Tile Source Guide (New York News Today)
Sunday, May 02, 2010

Asbestos tiles were pretty popular back then in the US from 1920 to the 1960s. Nobody
knew anything about the side effects of asbestos. Asbestos were used to manufacture
brake pads, filtered cigarettes, electric ovens, battle ships, even asbestos tiles! Imagine
that.

Then somebody came along and blew the whistle on asbestos and said, “Asbestos is
responsible for serious respiratory illnesses such as mesothelioma, asbestosis, and
lung cancer. Do you want my filtered cigarette?”

Since then many countries have banned the use of asbestos in many common
household and industry items. Asbestos tiles went out of style. Or at least it was
supposed to.

According to the US Environmental Protection Agency, asbestos content in floor and
ceiling tiles is safe as long as it doesn’t exceed 1%. But problem is it can range
anywhere from 0% to 70%, which is more than enough to poison everyone living under
the roof.

The color of the tile is a good indicator of its asbestos content. Dark colored tiles usually
have higher concentrations of asbestos, but of course that doesn’t mean all dark
colayored tiles contain asbestos. Always make it a point to ask the dealer to show you
only asbestos-free tiles.

The thing with asbestos tiles is that they are safe as long as the asbestos doesn’t

spread into the air. This happens when the tile is cracked or chipped by another hard
object.
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For this reason, asbestos tiles are much safer to use as ceiling tiles than floor tiles. But
even so, avoid using asbestos tiles if you can help it — floor or ceiling.

For more information and tips On Asbestos Tile Source Guide visit, http://asbestos-
tile.info

BROWNFIELD

May 1, 2010

Clinton County receives brownfield grant funds (Lansing State Journal)

The Environmental Protection Agency has selected Clinton County to receive two
brownfields assessment grants totaling $400,000.

The county will use the grant funds to conduct assessments on brownfields and to
investigate the impact of these sites on nearby sensitive properties such as schools,
parks and dwellings.

The assessment grants will also help preserve farmland by promoting the reuse of
brownfield properties.

The basis for the county's Assessment Grant Project is the realization that brownfield
redevelopment will lead to improved community well-being, wise land use decisions,
and increased local tax revenues.

The county's Brownfield Redevelopment Authority will monitor the progress of the
assessment with staff support from the Clinton County Economic Alliance.

If you are interested in learning more about the environmental assessment, contact
John Czarnecki at the Clinton County Economic Alliance at (517) 669-1345 or
czarneckij@cceami.org

- From Clinton County Economic Alliance

Article published Apr 30, 2010

EPA 'brownfield' awards give $3 million to 8 communities (Barre Montepelier
Times Argus)

Times Argus Staff
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The federal government has awarded eight Vermont communities nearly $3 million to
clean up and redevelop abandoned or contaminated properties.

According to a press release from the Environmental Protection Agency, the so-called
"Brownfields" grants will fund the reclamation of sites tainted by hazardous substances
left by obsolete industrial and commercial enterprises.

"These grants will strengthen our communities while also building a stronger, green
economy," Curt Spalding, regional administrator of EPA New England office, said in a
statement. "Cleaning and revitalizing contaminated sites provides a solid foundation for
a community to create new businesses and neighborhood centers, while making our
environment cleaner and the community healthier."

The Rutland Regional Planning Commission will use its $200,000 appropriation to
assess levels of hazardous substances around the community.

The Bennington County Regional Planning Commission received $356,000 for similar
activities.

The Bellows Falls Historical Society will use a $200,000 grant to for a cleanup of its
Riverfront Park and trail system.

The Southern Windsor Regional Planning Commission got $200,000 grant for a
hazardous-materials assessment.

The Chittenden County Regional Planning Commission, Northwest Regional Planning
Commission, Two Rivers-Ottauquechee Regional Commission, and city of St.
Johnsbury also won grants.

CLIMATE CHANGE / GLOBAL WARMING

EPA urges court to reject requested 'endangerment' remand (Greenwire)

(04/30/2010)

Robin Bravender, E&E reporter

U.S. EPA is challenging a request made by Virginia, Alabama and other critics of the
agency's "endangerment" finding that a federal appeals court ought to send the finding
back to EPA for review.

The attorneys general from those states, as well as industry groups and other critics of

EPA's finding that greenhouse gases threaten public health and welfare, asked the U.S.
Circuit Court of Appeals for the District of Columbia earlier this month to remand the
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finding (E&ENews PM, April 16). Those groups argued that EPA ought to reconsider the
finding in the wake of recent controversies surrounding the science underpinning the
determination.

Virginia and Alabama are among a host of groups that have asked the appeals court to
review the endangerment finding.

EPA earlier this month asked the court to hold the lawsuit in abeyance until it issues a
decision on the numerous petitions for reconsideration filed with the agency. EPA said it
expects to issue a decision on those petitions in late July.

But Virginia argued in its request for remand that "there can be no realistic expectation
that EPA will actually grant reconsideration” based on recent public statements from
EPA Administrator Lisa Jackson and the agency's final rule imposing greenhouse gas
standards for cars and light-duty trucks. The tailpipe standard, issued earlier this month,
hinges on EPA's positive endangerment finding.

EPA shot back in a motion filed yesterday with the court.

"Their assertion that EPA has de facto denied these petitions is entirely meritless," the
agency said. "To the contrary -- EPA is in the process of carefully reviewing the ten
petitions for reconsideration (and seven supplements thereto) submitted to the agency,
and anticipates that it will issue its decision with respect to all the petitions on or about
July 30, 2010."

A coalition of 17 states and New York City also petitioned the court to deny the request
to send the finding back to EPA.

The position that the court should remand the finding "while EPA is still reviewing
petitions for reconsideration involving the same issue raised in movants' remand
motions, seeks to bypass the appeal process that they themselves initiated," the states
supporting EPA wrote in a motion submitted yesterday to the court. "Disposal of the
case in this manner is not warranted," they said.

Arizona, California, Connecticut, Delaware, lllinois, lowa, Maine, Maryland, Minnesota,
New Hampshire, New Mexico, New York, Oregon, Rhode Island, Vermont, Washington,
Pennsylvania's Department of Environmental Protection and New York City are
intervenors in the case.

ENERGY
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New, Tougher HDTV Energy Star Standard Takes Effect (PC World)

Energy Star 4.0 standard pushes HDTV makers to reduce energy consumption.
Lincoln Spector

Saturday, May 01, 2010 08:30 AM PDT

It's about to get a lot harder for televisions to earn that familiar Energy Star logo. On
May 1, the new Energy Star 4.0 standard for televisions, published last September,
becomes effective. The maximum amount of power an Energy Star TV can consume
will drop by about 40 percent.

May 1, 2010 is what the Environmental Protection Agency--the federal bureau that
oversees the Energy Star project--calls the new requirements' "effective date." No
televisions manufactured on or after that date will be able to carry an Energy Star logo
unless they are 4.0 compliant. If a particular model is only 3.0-compliant, a unit built on
April 30 could have the logo, but not one built the next day.

In addition, such models will disappear from the EPA's online list of compliant
televisions as of that date. Meanwhile, the EPA's list will continue to be updated with
2010 models that are compliant.

Less Power for the Same Size

The outgoing 3.0 specifications were not particularly strident. A 50-inch set could
consume a full 318 watts when turned on and still get to display the logo.

By comparison, Energy Star 4.0 means a 50-inch HDTV will not be able to carry an
Energy Star logo if it burns more than 153 watts--just shy of half 3.0's maximum.

The new specifications also require that a set use less than a single watt when in sleep
or standby mode--usually referred to colloquially as being "turned off."

While the change in energy consumption is a dramatic one, manufacturers are ready for
the switch. Already, the 2010 models for Panasonic, Samsung, Sharp, Sony, and Vizio
are Energy Star 4.0 compliant.

California Requirements

Television manufacturers don't have to comply with Energy Star rules to sell their wares
in the United States, but they'll have to come close to that in California.

Last year the California Energy Commission introduced regulations, going into effect at
the beginning of 2011, that come very close to Energy Star requirements. Effectively
speaking, only Energy Star sets will be sellable in the golden state.

Even more strident rules are on the horizon. Energy Star 5.0 becomes effective on May
1, 2012. When that happens, a qualifying 50-inch set will have to burn no more than 108
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watts when on. So will a 60-inch set, since the EPA has decided that, for 5.0, the
maximum consumption for 50 inches will be the maximum, period.

By comparison, according to the Energy Star 3.0 specs, a 32-inch set can burn more
than that.

Energy Update: EPA fines Magellan subsidiary after gasoline pipeline leak
(NewsOk.com)

By ROD WALTON -

Published: April 30, 2010

The U.S. Environmental Protection Agency has levied a $418,000 fine against a
subsidiary of Magellan Midstream Partners LP for a pipeline leak that allowed up to
45,150 gallons of gasoline to enter a creek near Oologah.

A failed weld at a coupling point on the 12-inch pipeline caused the leak on Jan. 5,
2008, the EPA reported Thursday. The gasoline reached Four Mile Creek, a tributary of
the Verdigris River that flows into Lake Oologah.

The penalty against Magellan Pipeline Co. is for a violation of the federal Clean Waters
Act, EPA officials said.

EPA fines Magellan for leak (Tulsa World)

By ROD WALTON World Staff Writer
Published: 4/30/2010 2:24 AM
Last Modified: 4/30/2010 2:24 AM

The U.S. Environmental Protection Agency has levied a $418,000 fine against a
subsidiary of Magellan Midstream Partners LP for a pipeline leak that allowed up to
45,150 gallons of gasoline to enter a creek near Oologah, EPA officials said Thursday.

A failed weld at a coupling point on the 12-inch Magellan pipeline caused the leak on
Jan. 5, 2008, the EPA reported. The gasoline reached Four Mile Creek, a tributary of
the Verdigris River that flows into Lake Oologah.

"Pipeline owners and operators must ensure necessary steps are taken to minimize the
potential of fuel spills," EPA Regional Administrator Al Armendariz said in a statement.

The penalty against Magellan Pipeline Co. is for a violation of the federal Clean Waters
Act, officials said.
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Tulsa-based Magellan performs regular integrity testing on its pipelines but did not
anticipate the failed weld on this line, company spokesman Bruce Heine said.

The line transports gasoline from Magellan's terminals in west Tulsa to customers in
Missouri, he said.

The company cooperated with the EPA and will fully comply with the consent decree,
Heine said.

"Magellan takes safety and environmental stewardship very seriously, and our policies
and procedures meet or exceed state and federal requirements," he said.

"We are pleased that this matter has been resolved.”

Magellan Midstream Partners is a publicly traded refined petroleum storage and
transport company.

Efficiency program for federal agencies is lagging -- IG report (Greenwire)

(04/30/2010)

Jenny Mandel, E&E reporter

An Energy Department program to help federal agencies buy the most efficient products
has failed to keep up with marketplace changes, according to auditors.

A review by DOE's inspector general found that the Federal Energy Management
Program (FEMP), which publishes specifications for the qualities that federal buyers
should look for in various products, has not updated its guidelines frequently enough.

Auditors said this lag means that federal purchasing of energy-consuming products,
which amounts to about $10 billion per year, is not capturing the full potential of best-in-
class devices. FEMP estimates that the energy savings available to the federal
government from energy-efficient purchases is well over $200 million per year, the
report says.

In a review of the program, inspectors found that FEMP lacked a formal system to
decide when to update product specifications and had poorly managed contractors
responsible for carrying out the work.

The program also coordinated badly with the Energy Star program, a product rating
system run jointly by DOE and U.S. EPA that does similar work for public information,
inspectors said. Many of the products for which FEMP maintains specifications are also
reviewed under Energy Star, but in some cases, the public-facing program had more
recent information available than did the program for federal purchasing managers.
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As a result of the lapses, the report says, many product specifications have gone years
without review. A FEMP specification for energy use by computers was last updated in
2000, for example, although computer performance has changed significantly since
then, and the Energy Star program has published at least two specifications with
increasingly tough energy usage criteria.

The auditors recommended that Assistant Secretary for Energy Efficiency and
Renewable Energy Cathy Zoi ensure FEMP has sufficient resources to carry out its
work, and that the program develop written policies and procedures, improve its
contractor management and enhance coordination with Energy Star.

In a written response, DOE managers agreed that some FEMP procedures and
documentation needed updating, but they generally blamed the problem on funding cuts
in fiscal years 2006 through 2009 that limited the program at times to just half of one
full-time employee and sent "mixed messages" about the importance of the program.

They said FEMP funding and staff resources had already been increased and the
program re-emphasized, and that performance was expected to improve as a result.

May 1, 2010
Clinton County receives brownfield grant funds (Lansing State Journal)

The Environmental Protection Agency has selected Clinton County to receive two
brownfields assessment grants totaling $400,000.

The county will use the grant funds to conduct assessments on brownfields and to
investigate the impact of these sites on nearby sensitive properties such as schools,
parks and dwellings.

The assessment grants will also help preserve farmland by promoting the reuse of
brownfield properties.

The basis for the county's Assessment Grant Project is the realization that brownfield
redevelopment will lead to improved community well-being, wise land use decisions,
and increased local tax revenues.

The county's Brownfield Redevelopment Authority will monitor the progress of the
assessment with staff support from the Clinton County Economic Alliance.
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If you are interested in learning more about the environmental assessment, contact
John Czarnecki at the Clinton County Economic Alliance at (517) 669-1345 or
czarneckij@cceami.org

- From Clinton County Economic Alliance

Bennington County gets $356K in EPA funding (Bennington Banner)

KEITH WHITCOMB JR.

Posted: 04/30/2010 11:11:18 PM EDT

Friday April 30, 2010

BENNINGTON -- Bennington County will be the recipient of $356,000 in grant funding
to rehabilitate contaminated properties.

Jeff Mast, regional planner for the Bennington County Regional Commission, said the
money is from the federal Environmental Protection Agency through the Brownfields
program. The program funds various phases of environmental studies aimed at making
contaminated sites more attractive to developers.

In 2008, the BCRC, which applies for and administers the funding locally, was approved
for $200,000 to conduct hazardous materials studies at four sites: the Alcaro property, a
former car dealership; the north and south portions of the former Vermont Tissue Co.
property, both in Bennington, and the Hoosic River dam at the former Pownal Tanning
Co. site in North Pownal, which is owned by the town.

Mast said the 2008 grant only applied to hazardous materials, while in the new round,
$156,000 will be used for petroleum contamination. Mast said the EPA essentially
makes a distinction between contamination from petroleum and other sources and
awards funding to them separately.

The Brownfields grants are not easy to get, he said, and it's possible the EPA was
impressed with how well the projects are going, which helped with securing the funds.

The money will not be available until Oct. 1, and in the meantime the remainder of the
2008 money will be spent in an effort to finish the previous year’s projects.

If the money runs out, Mast said, the new funding will be used to complete them, or the
BCRC will work with the state Agency of Natural Resources to secure funding from the
America Recovery and Reinvestment Act, better known as the stimulus bill.

The recently selected sites were chosen from a larger pool, said Mast.

The money will likely go to projects cut in the first round, including the Barlow gravel pit
site on Dean Road in North Pownal, which once served as a town dump. Mast said an
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industrial building near the Pangaea restaurant in North Bennington is another
candidate, as is a site in Manchester. He said the owners have not been spoken to yet
about the opportunity.

Mast said the selection process will be the same as in 2008, with a large pool of
candidates discussed by local leaders and winnowed down to about 10 sites, then out
of the smaller pool, sites will be selected based on a point system gauging economic
viability.

The Vermont Tissue property was split into two sites for the purpose of the grants, Mast
said. The southern portion of the tissue company includes a building and a dam.

The dam is owned by William Scully, who hopes to turn it into a hydroelectric facility.

Mast said the studies show contamination in the sediment behind the dam and in the
warehouse building. Mast said the sediment contamination does not appear to be
severe, but more tests will have to be done. As for the building, remediation efforts may
include painting over the interior.

The northern site, which contains lagoons used by the tissue company to catch "slurry,”
a byproduct of the paper manufacturing process, had some contamination, although not
at alarming levels. Mast said the site is not a residential area, and can be used
depending on what a developer seeks to do.

He said the Pownal dam received the least amount of environmental assessment work,
with only the Phase | portion being completed. He said a Phase Il cost estimate is still
pending.

As for the Alcaro site in the downtown, Mast said it was mostly clean, but no petroleum
study has been done.

Contact Keith Whitcomb at kwhitcomb@benningtonbanner.com.

PESTICIDES

Removing parasites from pets takes many steps (Foster’s Daily Democrat)

Sunday, May 2, 2010
Last week we began a discussion of possible problems with so-called "spot on" flea and
tick preventatives and treatments.
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We noted that the country's Environmental Protection Agency for more than two years
has been investigating a multitude of complaints that dogs and cats have suffered
adverse reactions, including skin irritation at the administration site or neurological
problems, including seizures and death.

Currently the EPA is developing stricter testing and evaluation rules for these products,
as well as drafting requirements for more complete and dire warnings to be placed on
packaging. If the numbers of reactions and deaths do not drop dramatically and soon,
the EPA is also considering a total ban on the products.

It is important to remember that human carelessness can be just as much at fault as the
product. Owners who are devastated by guilt after administering a product that leads to
the illness or death of a beloved pet may find it far easier to blame the product than
themselves. It is not uncommon to find that someone has used a product intended for
dogs on a cat, or that intended for a 80-pound dog on a 20-pound dog. Such mistakes
can Kill a pet.

Meanwhile, until the EPA completes their studies, we are still left with the problem of
how to protect our pets and ourselves from these dangerous parasites. Just as we have
grown casual about products that repel or kill fleas and ticks, we have also grown
casual about the idea that fleas and ticks are not really very dangerous.

Not so! Fleas and ticks carry a full range of dangerous, and in some cases fatal,
disease conditions that can affect our animals and us. The obvious ones include Lyme
disease, Plague, Erlichinosis, intestinal parasites, or Rocky Mountain Spotted Fever. |
don't want any of these — do you?

After consulting with a few nearby veterinary hospitals, | have gathered a list of
suggestions that will, if followed, keep your pets safer while still protecting them from
fleas and ticks. Elimination of parasites is a three-step process:

1. Treat the pet

2. Treat the inside of your home

3. Treat your yards and outbuildings.

Here is a list of steps you can take to help make these pests go away without overdoing
your use of dangerous chemicals:

1. Bathe all pets once a month when parasites are most prevalent. Use either plain
water or an organic shampoo, not a "flea soap."

2. Industriously vacuum clean your home: ALL of the home: carpets, upholstery, beds

and bare floors, with a focus on places where walls and floors meet, as well as all
cracks in floors and any and every surface that could hide flea or tick eggs.
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3. When you use the vacuum cleaner, place about 12 moth balls inside the bag. When
done with vacuuming, empty the vacuum cleaner bag into a plastic bag, tie it off and get
it out of the house. Wash the cloth bag and dry thoroughly before your next use, or
replace the bag. Moth balls in the bag will help to kill any flea or tick eggs picked up
during the vacuuming.

4. Launder all scatter rugs, bath mats, slip covers and bedding, yours and the pet's.
When possible, dry either in direct sun or a dryer.

While doing all this cleaning and killing, your pets will need to be treated somehow so
they do not attract further infestation. This is the time for a consult with your
veterinarian. If you have used spot-on products in the past with no side-effects, you
could opt to use them again — being very careful to follow directions exactly. If you
have seen ANY problem with these products, find another solution now.

We have two new options this year; perhaps one of these will be deemed a good choice
for your animals. Vectra, by Abbot Labs, or Myco-Dex may be safe and effective for
your animals.

If your pet's doctor does not recommend either of these for your animals, ask about
using herbal sprays or powders or citrus oil sprays. Being "organic" does NOT equate
with always being safe. Discuss pros and cons with your vet before selecting a product.

Removing parasites and their eggs from your environment will keep them off you and
your pets too. After you finish vacuum cleaning, there are two ways you can remove
parasites and their eggs from your home and keep them from returning.

Some have had good success with Vet-Kem pump premise spray. Alternatively, the
same product is available in a "bomb." Regardless of which you choose, these products
are sufficiently toxic to kill parasites in all life stages. Directions must be followed
exactly.

You and your pets must be removed from the home until the spray has dried — about 3
hours. Once dry, it is safe for you to resume normal activities.

This treatment (vacuuming and spray) must be repeated once a week until the
parasite's life cycle is broken.

The products mentioned may be found in pet supply stores, feed stores or grocery
stores. This is one time when | urge you to buy them only from a veterinary hospital.

The "good stuff" can only be sold by a licensed veterinarian. The possibility of saving a
few pennies is not worth the risk of buying the wrong product or in the wrong strength.

Better this time to seek advice, information and the product from your trusted
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veterinarian. Better for your animals, and in the long run, better for your wallet.

California proposes registering methyl iodide (Capital Press)

Updated: Friday, April 30, 2010 5:08 PM

Public-comment period to follow

By Wes Sander

Capital Press

SACRAMENTO -- California's Department of Pesticide Regulation has proposed
registering the fumigant methyl iodide.

The chemical is being considered by state officials to replace methyl bromide, which
has been phased out under international agreement to reduce ozone-depleting
substances.

Mary-Ann Warmerdam, DPR director, said Friday afternoon that California's proposed
rules for using methyl iodide commercially include usage restrictions that are stronger
than those imposed by the U.S. Environmental Protection Agency.

U.S. EPA registered the pesticide in 2007. Most states do not conduct their own
registrations, instead adopting EPA's rules.

DPR will take public comment on the proposed registration through June 14.
Warmerdam said the registration process would likely stretch into autumn.

The contentious atmosphere surrounding the chemical has led to a science review that
is more rigorous than those applied to most chemicals. It involved conducting a risk
assessment, a step that Warmerdam said is reserved for only a few cases.

The assessment was then peer-reviewed by state and federal environmental agencies,
as well as an external panel of university researchers. The researchers released a
report in February saying that although the state's conclusions were sound, methyl
iodide could not be controlled in the field well enough to prevent worker exposure.

Commodity groups have said some farmers would be unable to compete without an
effective soil fumigant. Farmworker and anti-pesticide groups have petitioned EPA to
rescind its registration.

In the Capitol, legislative committees have held hearings on the process as it drew out.
Laboratory researchers described the substance as one of the most toxic they handle --
it is used for inducing cancer in lab specimens -- and said it poses serious risks in the
field.
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Crop researchers have said the chemical presents little danger if applied according to
guidelines. DPR took that approach, and proposed the most stringent restrictions in the
country.

Warmerdam said that despite the "particularly challenging” urban-rural boundaries in
California, the proposed rules -- involving buffer zones, application limits and local
control in tailoring rules to specific regions -- would protect people and groundwater
from exposure.

"If we could not assure ourselves that human exposure could be mitigated, we would
not have made a proposed decision to register,” Warmerdam said.

On the Web: www.cdpr.ca.gov

SOLID WASTE

EPA proposes new limits on emissions of cancer-causing pollutants from boilers,
incinerators (Associated Press)

Story also appeared: Los Angeles Times

MATTHEW DALY

Associated Press Writer

9:06 AM PDT, April 30, 2010

WASHINGTON (AP) — New federal rules are in the works to limit the amount of
mercury and other harmful pollutants released from boilers and solid waste incinerators.

A proposal Friday by the Environmental Protection Agency targets mercury emissions
from about 200,000 industrial boilers, heaters and solid waste incinerators. Mercury can
damage the brain and nervous system, especially in fetuses and children.

The EPA says the new rule should cut mercury emissions in the United States by more
than 50 percent.

The public has 45 days to comment on the proposal before the EPA moves ahead.

THIS IS A BREAKING NEWS UPDATE. Check back soon for further information. AP's
earlier story is below.

WASHINGTON (AP) — New federal rules are in the works to limit the amount of

mercury and other cancer-causing pollutants that can be released from boilers and solid
waste incinerators.
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A proposal Friday by the Environmental Protection Agency targets mercury emissions
from about 200,000 industrial boilers, heaters and solid waste incinerators. Mercury can
damage the brain and nervous system, especially in fetuses and children.

The EPA says the new rule should cut mercury emissions in the United States by more
than 50 percent.

The public has 45 days to comment on the proposal before the EPA moves ahead.

(This version CORRECTS that pollutants are harmful rather than cancer-causing.)

SUPERFUND

EPA proposes change in plans for one radioactive site (LaSalle News Tribune)

Sunday, May 02, 2010

By Craig Sterrett
ntlocal@newstrib.com

OTTAWA — The U.S. Environmental Protection Agency has proposed a change in
plans for one of the vacant properties in Ottawa with radiation in soil. But the
EPA’s change in plans cannot be made until after a May 3-June 11 public
comment period.

A public meeting on the concept is set for 6:30 p.m. Wednesday, May 19 in the city
council chambers in Ottawa City Hall.

The plan in place at present — not the new recommendation — calls for any
radium-contaminated soil still found at a north-side vacant lot at 351 and 353
Bellevue Ave. between Route 23 and Champlain Street and north of the lllinois
RailNet railroad tracks to be dug up and replaced with clean dirt.

“‘However, new data collected before the actual cleanup work started showed the
current plan would have been difficult to implement and much more costly, so EPA
developed an alternative,” according to the proposal the EPA mailed this weekend
to the NewsTribune.

“The new cleanup plan proposed by the EPA calls for no further excavation work
at the site. Instead, institutional controls such as deed restriction will be put in
place barring soil excavation below the groundwater table unless approved by
EPA or the lllinois Emergency Management Agency.”

Noting that “ground water” is environmental lingo for underground water supplies,

49





the EPA would allow for buildings to be built on concrete slabs only, and they
would have to have “a radon reduction system” constructed on the site.

Water wells would be prohibited, and any soil removed “would have to be tested
and moved from the site to an appropriate disposal landfill.”

EPA says it would check the site every five years for 30 years to make sure no
changes had occurred that would affect the risk to human health and the
environment. Also, EPA would “in the future” evaluate the groundwater.

EPA already has removed a total of 4,176 tons of radium-contaminated soil from
the site. Soil was dug up and removed from 5 to 12 feet below the surface. The
area was then filled in with clean soil.

“Further investigation conducted by EPA in 2006 and 2007 found that although
radium-contaminated soil had been excavated from the ‘NPL-11’" site, some
polluted soil remained deeper underground,” EPA wrote, noting the NPL-11
(National Priorities List, aka Superfund) is among 16 separate areas in and around
Ottawa that were found to be contaminated with radioactive waste. Radioactive
radium-226 probably came from two Ottawa companies that made glow in the dark
watch dials and faces, Radium Dial Co. (1920-1932) and Luminous Process Inc.
(1932-1978).

EPA estimates one alternative (doing nothing), would cost nothing yet also do
nothing to prevent health risks. Other options, such as continually pumping and
pumping to dewater the site, excavating even more soil and disposing of soil off-
site would cost $4.9 million; creating a huge underground vertical barrier and also
using continuous pumping for groundwater collection would cost $4.8 million; and
finally the EPA’s recommended option of simply having the government mandate
“institutional controls” and rules for the site including testing at a cost of $210,000.
A chart the EPA can provide shows that it believes the recommended option will
be practical to implement, and have “short-term effectiveness” as well as “long-
term effectiveness and permanence.”

Comments may be made orally or in writing at the public meeting May 19; or via
Internet at www.epa.gov/region5/publiccomment/ottawa-pubcomment.htm; or to
Cheryl Allen by fax at (312) 223-2234 or e-mail at allen.cheryl@epa.gov.

Allen may be reached at (312) 353-6196. EPA Remedial Project manager Denise
Boone may be reached at (312) 886-8431. EPA Region 5 office, (800) 621-8431,
is open 8:30 a.m.-4 p.m. weekdays.

TOXICS

Local contractors adapting to new lead-safe regulations (Mansfield New Journal)

BY LOU WHITMIRE * News Journal « May 2, 2010
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MANSFIELD -- The Environmental Protection Agency said last month it is implementing
a regulation requiring the construction industry to help prevent lead poisoning among
children.

Numerous local contractors attended a recent meeting at the Mansfield-Ontario-
Richland County

Health Department to learn more about the new lead-safe work practices regulation.
The measure

took effect April 22.

Workers must take steps like containing their work area with plastic and conducting a
thorough

cleanup of lead paint dust stirred up during construction activity. Federal officials say
those

factors are partly to blame for about 120,000 cases of elevated lead levels in children
younger than age 6 each year.

The federal Lead-Based Paint Renovation, Repair and Painting rule affects anyone who
disturbs painted surfaces where lead may be present. The rule applies to work
performed in homes and buildings occupied by children, including schools and daycare
centers built before lead paint was banned in 1978.

Jennifer Frazier, a sanitarian with the local health department's environmental health
division, said the rule affects contractors, including renovators, electricians, HVAC
specialists, plum-bers, painters and maintenance staff, who disrupt more than six
square feet of lead paint in pre-1978 homes, schools, day care centers and other places
where children spend time.

Others should also be aware of the regulations.

"Anyone on a maintenance staff that might maintain apartments, or landlords that might
do their own maintenance on their rentals," Frazier said.

Those workers must be EPA-lead safe certified, which requires they attend a one-day
class that will certify them for five years and teach them the required steps to contain
the work area, minimize dust and thoroughly clean up every day, Frazier said.

Contractors will have to invest in vacuums that suck up and trap dust and scaffolding for
outdoor projects. Builders estimate the new rule could add $1,500 to $4,500 per job in
time, materials and

labor to protect against lead dust migration.

David Lloyd is owner of Contemporary Remodeling in Mansfield.

"It will cost us more because we'll have to buy more equipment,” he said. "It's a good
thing, but
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homeowners aren't aware of it ... the additional costs will be passed down to them. This
will affect new window replacement, too."

Mike Hunt, owner of Hunt Home Improvement, 847 N. Trimble Road, said the company
is certified under the new rule and took the class in March at a cost of $300.

"We think all of this is a moneymaker for the government,” Hunt said. "The economy is
already in horrible shape.

"It's ironic. Ohio has six people trained to enforce it."

Frazier said the health department is not the delegated authority to enforce the rule.
Locally, the

program is enforced by the EPA, Region 5, out of Chicago. Those contractors who do
not have the required certificate can be fined. To find an accredited trainer, anyone can
go to Epa.

gov/getleadsafe or call 800-424-LEAD.

Classes are filling up in Ohio.

"They're pretty much booked. The next available class we found is May 14," Frazier
said.

"It's important to protect our children from possible lead poisoning, but it's going to
protect the
contractor and all the workers as well."

Lead, whether in dust, soil or paint chips in older and poorly maintained properties, is
still the main environmental hazard for children despite significant declines in childhood
lead poisoning

rates over the last 15 years, federal health officials

said. Even at low levels, the metal can cause devastating neurological damage in young
children,

including a lowered 1Q and behavioral problems. lwhitmire@nncogannett.com 419-521-
7223

Mock terrorist attack staged at Franklin Station (WHYY-Radio News)

Thursday, April 29th, 2010
By: Peter Crimmins
pcrimmins@whyy.org
Philadelphia's “ghost station” has been contaminated with imaginary radiation.
PATCO's unused Franklin Square subway station was the site of a fake terrorist attack

being staged by the Environmental Protection Agency (EPA) Wednesday.
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Almost 40 people from dozens of Federal agencies move in and out of the concrete
hole on 7th street — the entrance to Franklin Square Station. They are all imagining that
a small radioactive bomb has gone off in the subway system. Bob Kelly of the EPA says
they are testing a new spray-on epoxy that removes radioactive particles.

“There's a process where you put it on and peel it off,” says Kelly. “So we're putting it on
to see if it peels off to the manufacturer's specifications.”

They are testing the process of using the epoxy. They are not testing how effective it is
with radiation, because, in reality, there is no radiation in the subway.

“‘We're trying to get some real-world venues, deal with the impact of the train,” says EPA
spokesman David Polish. “Some people have never had to react to a situation like this,
and this gives them a chance to react.”

Radiation clean-up tests are being conducted in five locations around Philadelphia this
week, including the Navy Yard and FDR Park.

EPA Looking Into New Water Quality Regulations (Central Florida News 13)

Saturday, May 01, 2010 9:48:03 AM
TAMPA -- The Environmental Protection Agency is looking to expose some tough new
guality standards for Florida water, which doesn't sit well with some agricultural leaders.

Fertilizer helps newly planted orange trees in Lake Wales grow up healthier, but
chemicals can end up in the water as a result.

The EPA is planning new rules to lower how much nitrogen and phosphorus is allowed
to run into Florida's streams, canals, and lakes.

However, citrus growers like Vic Story say they are worried, because a new state
agriculture department study finds that complying with the rules could cost Florida
farmers billions of dollars.

"l guess a lot of us feel like the EPA is in our business when they don't need to be,"
says Story.

Story says growers are already cutting back on fertilizer by using high tech sprayers,

and that he has testified to that at EPA hearings.
More information
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"| feel like we're doing a good job of being stewards of the land and water," says Story.

But some environmentalists, like John Ryan with the Polk Sierra Club, says the EPA
rules wouldn't really be as bad as folks in the agriculture industry think.

"There's going to be some additional costs,” says Ryan. "I'm not suggesting there
won't... The costs of implementing the program are dramatically overblown."

The EPA is still taking testimony on the proposed rules for Florida.

EPA seeks to reconsider VT's Lake Champlain rules (Associated Press)

April 30, 2010 8:45 AM ET

MONTPELIER, Vt. (AP) - The federal Environmental Protection Agency is asking a
federal court for permission to reconsider its approval of Vermont's rules governing
pollutants released into Lake Champlain.

The EPAA’s decision comes in response to a 2008 lawsuit filed in U.S. District Court in
Burlington by the Conservation Law Foundation.

Reconsideration would not necessarily mean the federal agency will reject the plan
approved in 2002.

The plan determines how much of the pollutant phosphorus the lake can absorb while
still providing good water quality.

CLF argued the plan wasn't working.

Vermont Natural Resources Secretary Jonathan Wood says the state is disappointed by
the decision.

City expresses concern about EPA handling of old cleaners (News Tribune)

Saturday, May 01, 2010

By Jeff Dankert

perureporter@newstrib.com

The city of Peru is reluctant to sign an agreement with a vacant dry cleaning business
east of Jewel Foods because contaminated soil there could bring extra cost and liability
if the city had to excavate nearby 16th Street.

Family Pride Cleaners opened in 1987 in the former home of a Pizza Hut. In 2005 it
moved to a new site on Progress Boulevard.

Soil beneath the building contains compounds including benzene, tetrachloroethene,
trichlorothene and vinyl chloride, according to data from monitoring wells.

The contaminated soil plume extends about 130 feet around the vacant dry cleaners
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and beneath parts of 16th Street.

The site is part of the Environmental Protection Agency’s voluntary site remediation
program. The lllinois Drycleaner Environmental Response Trust Fund covered
insurance and costs.

Under EPA oversight, Family Pride and its engineering consultant, Kim Miller, an
engineer with Bonestroo Inc. of Northbrook, investigated the contamination.

Miller sent a letter to the city in August asking it to sign a Highway Authority Agreement.
The owner of the business, Boyd Palmer, and the former operator, Ray Patel, already
had signed it. Miller said in her letter that once the city signed it, the site would qualify
for a “No Further Remediation” letter from the EPA, which would allow the owner to
lease or develop the site.

This spring, Miller explained the agreement to the city council and its water and sewer
committee. The agreement would prohibit tapping groundwater beneath the site. The
city agreed with that provision.

However, the agreement also says the city, as the authority over 16th Street, must limit
access to the contaminated soil beneath the right of way. City officials believe this
provision exposes the city to liability should it excavate 16th Street to repair a water
main.

EPA will reconsider Lake Champlain cleanup plan (Burlington Free Press)

By Candace Page, Free Press Staff Writer < Friday, April 30, 2010

The U.S. Environmental Protection Agency: formally agreed this week to reconsider its
2002 approval of the Lake Champlain cleanup goals, an action that could lead
eventually to tougher controls on lake pollution.

The EPA’s decision came in response to a 2008 lawsuit filed in U.S. District Court in
Burlington by the Conservation Law Foundation. CLF alleges the pollution-reduction
goals set for the lake are deeply flawed, and the EPA erred in approving them.

Vermont has been struggling to make progress to reduce phosphorus pollution of the
lake but has been unable to demonstrate any pollution reductions or to halt periodic
algae blooms.

“In light of allegations in (CLF’s) complaint, including allegations related to wasteload
allocations ... EPA has determined that reconsideration of the 2002 approval decision is
warranted,” the agency wrote in a motion filed late Wednesday with the court.

Reconsideration of the cleanup goals does not necessarily mean the federal agency
will reject them or require them to be rewritten, although that could happen.

The plan is known formally as the Lake Champlain TMDL, or total maximum daily load.
The document establishes a pollution budget — a calculation of how much phosphorus
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the lake can absorb while still providing good water quality.

Among other things, the TMDL set a cap on the amount of pollution that can be
contributed by sewage-treatment plants. CLF maintains that cap was set too high, and
the sewer plants should be required to reduce further the amount of phosphorus they
discharge.

With CLF’s concurrence, the EPA asked the court to stay the legal case for 180 days
while it reconsiders its 2002 decision.

CLF and EPA also agreed the nonprofit advocacy group will withdraw its lawsuit after
the EPA completes its reconsideration — whatever the EPA decides. The EPA agreed
to pay CLF’s legal fees of $38,826 at that time.

The state of Vermont has intervened in the case, defending the TMDL and asking that
the case be dismissed. The state is not a party to the EPA-CLF agreement filed in court
this week.

“This is a milestone, a step in a process toward what we hope will be a much
overhauled effort to clean up Lake Champlain,” CLF lawyer Anthony larrapino said of
EPA’s reconsideration decision.

Contact Candace Page at 660-1865 or cpage@bfp.burlingtonfreepress.com. Read her
blog, Tree at My Window, at www.burlingtonfreepress.com and follow her on Twitter
@candacepage.

EPA Launches New Web Tools for Clean Water (Executive Gov)

Written by Ellen Scott Green IT, Latest News Apr 30, 2010

Now you can stay informed about clean water and check water violations in your own
community. The Environmental Protection Agency is launching a new set of web tools
to better inform citizens about Clean Water Act violations.

These tools will include interactive maps and datasets listed state-by-state. According to
Cynthia Giles, the assistant administrator for EPA’s Office of Enforcement and
Compliance Assurance, “Making this information more accessible and understandable
empowers millions of people to press for better compliance and enforcement in their
communities.”

EPA is also taking a step towards more transparency, and the administrations goals of
open government, with the launch of these interactive tools. “EPA is taking another
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important step to increase transparency and keep Americans informed about the safety
of their local waters,” said Giles.

The new tools are part of the Clean Water Act Action Plan developed by the EPA. One
of EPA Administrator Lisa Jackson’s priorities has been to improve water quality and
this new web page will hold facilities and states more accountable.

Check out water violations in your community.

EPA orders action on pollution control (Harrisburg Patriot News)

Friday, April 30, 2010

BY LARA BRENCKLE

%%par%%lbrenckle @patriot-news.com

Since early April, engineers and work crews in East Pennsboro Twp. have been
mapping the more than 300 places that rainwater goes after it runs off local streets and
surfaces.

Once all the sources are located, the township will test a number of the sites to comply
with the federal Environmental Protection Agency's mandates for stormwater
management and a wide-reaching Chesapeake Bay strategy.

"This has the potential to be an expensive proposition,” said Robert Gill, East
Pennsboro's township manager. He hoped only 40 or 50 outfalls would need regular
testing. The cost could range from $8,000 to $10,000, he said.

East Pennsboro is one of more than two dozen midstate municipalities recently cited by
the EPA for administrative failures in their stormwater management programs.

The programs are crucial to preserving the bay's delicate ecosystem, federal officials
said. The citations amount to being warned to do the things they should have been
doing all along, the agency said.

Stormwater, which can carry sediment and chemicals leaching off roads, industrial sites
and homes, is just as much a threat to the bay as the nitrogen and phosphate that can
be discharged by municipal sewer plants, EPA officials said.

"If you're not paying attention from an administrative standpoint, you won't be prepared
to implement the strategies," said Martin Harrell, the acting branch chief for the EPA's
permitting enforcement unit.

Municipalities have 120 days from the day citations were received to make the
necessary changes.
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While the EPA is not levying fines now, officials said it will be conducting surprise
inspections before the 120 days are up.

Those inspections could reveal places where municipalities need to spend money on
upgrades, said David McGuigan, the head of permits enforcement.

On May 5, the EPA will host a one-day compliance conference for all cited
municipalities.

Townships and boroughs, already squeezed by a down economy, said they'll comply.
However, they remain frustrated that so many edicts come while they don't get money
to make repairs.

David Sanko, the executive director of the Pennsylvania State Association of Township
Supervisors, said it was "typical” that the EPA would cite municipalities and then offer
them a training course on compliance three weeks later, rather than the other way
around.

"It's not smart policy, and it costs too much," Sanko said.

Sanko said he has much more faith in regulations set and enforced by local
governments, who have a vested interest in maintaining clean water in their
communities, than in federal bureaucrats.

David Sternberg, a spokesman for the EPA, said the agency "certainly understands the
plight of municipalities and understands they are feeling constraints, but we want to
bring them into compliance."

Amy Richards, a spokeswoman for Dauphin County, said it was cited because it has
facilities in municipalities that were also cited. The EPA might be failing to take into
account Pennsylvania's government structure, Richards said.

The county is limited in what it can tell municipalities to do, and its stormwater permits
are only for the facilities it owns, such as the Dauphin County Prison and Fort Hunter,
Richards said.

In the meantime, the county is working with affected municipalities to help them co

EPA proposes change in plans for one radioactive site (LaSalle News Tribune)

Sunday, May 02, 2010
By Craig Sterrett
ntlocal@newstrib.com

58





OTTAWA — The U.S. Environmental Protection Agency has proposed a change in
plans for one of the vacant properties in Ottawa with radiation in soil. But the EPA’s
change in plans cannot be made until after a May 3-June 11 public comment
period.

A public meeting on the concept is set for 6:30 p.m. Wednesday, May 19 in the city
council chambers in Ottawa City Hall.

The plan in place at present — not the new recommendation — calls for any
radium-contaminated soil still found at a north-side vacant lot at 351 and 353
Bellevue Ave. between Route 23 and Champlain Street and north of the lllinois
RailNet railroad tracks to be dug up and replaced with clean dirt.

“‘However, new data collected before the actual cleanup work started showed the
current plan would have been difficult to implement and much more costly, so EPA
developed an alternative,” according to the proposal the EPA mailed this weekend
to the NewsTribune.

“The new cleanup plan proposed by the EPA calls for no further excavation work at
the site. Instead, institutional controls such as deed restriction will be put in place
barring soil excavation below the groundwater table unless approved by EPA or the
lllinois Emergency Management Agency.”

Noting that “ground water” is environmental lingo for underground water supplies,
the EPA would allow for buildings to be built on concrete slabs only, and they would
have to have “a radon reduction system” constructed on the site.

Water wells would be prohibited, and any soil removed “would have to be tested
and moved from the site to an appropriate disposal landfill.”

EPA says it would check the site every five years for 30 years to make sure no
changes had occurred that would affect the risk to human health and the
environment. Also, EPA would “in the future” evaluate the groundwater.

EPA already has removed a total of 4,176 tons of radium-contaminated soil from
the site. Soil was dug up and removed from 5 to 12 feet below the surface. The
area was then filled in with clean soil.

“Further investigation conducted by EPA in 2006 and 2007 found that although
radium-contaminated soil had been excavated from the ‘NPL-11’ site, some
polluted soil remained deeper underground,” EPA wrote, noting the NPL-11
(National Priorities List, aka Superfund) is among 16 separate areas in and around
Ottawa that were found to be contaminated with radioactive waste. Radioactive
radium-226 probably came from two Ottawa companies that made glow in the dark
watch dials and faces, Radium Dial Co. (1920-1932) and Luminous Process Inc.
(1932-1978).

EPA estimates one alternative (doing nothing), would cost nothing yet also do
nothing to prevent health risks. Other options, such as continually pumping and
pumping to dewater the site, excavating even more soil and disposing of soil off-site
would cost $4.9 million; creating a huge underground vertical barrier and also using
continuous pumping for groundwater collection would cost $4.8 million; and finally
the EPA’s recommended option of simply having the government mandate
“institutional controls” and rules for the site including testing at a cost of $210,000.
A chart the EPA can provide shows that it believes the recommended option will be





practical to implement, and have “short-term effectiveness” as well as “long-term
effectiveness and permanence.”

Comments may be made orally or in writing at the public meeting May 19; or via
Internet at www.epa.gov/region5/publiccomment/ottawa-pubcomment.htm; or to
Cheryl Allen by fax at (312) 223-2234 or e-mail at allen.cheryl@epa.gov.

Allen may be reached at (312) 353-6196. EPA Remedial Project manager Denise
Boone may be reached at (312) 886-8431. EPA Region 5 office, (800) 621-8431, is
open 8:30 a.m.-4 p.m. weekdays.

4 subdivisions named in $1 million EPA lawsuit (Avon Lake Ledger)

-- 5/2/2010

City engineering manager says waterways are safe

Lori E. Switaj

Although four building sites in Avon Lake were named in an EPA action filed against
Hovnanian Enterprises, a New Jersey company accused of polluting local waterways,
the city’s engineering manager is saying there were never any EPA violations and the
waterways are safe.

The four Avon Lake sites named in last week’s action are Bridgeside, Gramercy Place,
Piccolo Place and Pine Meadow.

K. Hovnanian Enterprises, a major home builder based in Red Bank, NJ, has been fined
$1 million for runoff from 591 construction sites in 18 states and the District of Columbia
from the EPA and the U.S. Justice Department. Other sites nhamed in Lorain County
were in Amherst, Avon, North Ridgeville and Vermilion. In total, 16 sites were named in
Lorain County, however, whether any violations actually occurred is unclear.

Read the EPA report

The EPA settlement reads, “Hovnanian Enterprises, Inc., a builder of residential homes
nationwide, has agreed today to pay a $1 million civil penalty to resolve alleged Clean
Water Act violations at 591 construction sites in 18 states and the District of Columbia.”

The sites mentioned include four in Avon Lake and four in Avon, however
representatives in both cities said they were unaware of any violations.

Avon Lake City Engineering Manager Joe Reitz said he was unaware of any violations.
‘I haven’t had any issues with them,” Reitz said of Hovnanian Enterprises. “None of our

sites have had violations. (Hovnanian) bought lots from developers. | haven’t been
made aware of any EPA issues.”
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Reitz has been a staunch promoter of storm water management and clean waterways in
the city and has been recognized in both Cleveland and throughout the state for public
awareness of how to maintain healthy waterways.

Jim Piazza, Avon’s planning coordinator, said Hovnanian built homes but was not the
developer and was not involved in stormwater management. He said he too was not
aware of any EPA violations.

“‘We wouldn’t allow that,” Piazza said. “There’s been no damage to Avon. We have an
MS4 (Municipal Separate Storm Sewer System) permit and have put water quality
measurements in place.”

He noted that while some cities might not be checking for permits of ensuring
developers are following EPA guidelines, “You can’t do that in Avon.”

Contacted April 22, one EPA representative said there might not be specific violations
attached to a development saying the violations were “alleged.” The Ledger was
referred to EPA offices in Chicago and Philadelphia, however no additional information
was provided regarding any specific location in either Avon or Avon Lake.

On April 20, Hovnanian Enterprises agreed to pay the $1 million civil penalty to resolve
alleged Clean Water Act violations at 591 construction sites in 18 states and the District
of Columbia. As part of the settlement, the company will also implement a company-
wide stormwater compliance program designed to improve compliance with storm water
run-off requirements at existing and future construction sites around the country. Some
of the polluted locations include the Chesapeake Bay Watershed.

“‘Restoring and preserving the Chesapeake Bay is one of EPA's top priorities, and
preventing polluted stormwater from entering the bay watershed is vital to keeping it
healthy," said Peter S. Silva, Assistant Administrator for EPA’s Office of Water. "This
enforcement action will help protect the bay by addressing stormwater pollution at the
source."

Violations include discharge of pollutants in stormwater without a permit pursuant to the
Clean Water Act, failure to provide information in the form of permit applications to the
EPA Administrator and failure to comply with the conditions of permits issued pursuant
to CWA Section 402, U.S.C. § 1342, resulting in the discharge of pollutants in
stormwater from construction sites, a violation of the Clean Water Act.

Violations of permit conditions including the failure to design, implement and maintain
adequate best management practices (BMPs) at construction sites. The settlement will
be distributed as follows: United States: $864,000, District of Columbia: $1,000,
Maryland: $67,000, Virginia: $59,500 and West Virginia: $8,500.

“This case is a result of EPA's effort to protect local waters by vigorously enforcing the
nation's environmental laws,” said Cynthia Giles, Assistant Administrator of EPA’s Office
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of Enforcement and Compliance and Assurance. “Without appropriate onsite pollution
controls, sediment-laden runoff from construction sites can pollute local waterways. This
enforcement agreement will mean cleaner water for hundreds of communities across
the country."

Company officials at Hovnanian Enterprises declined to comment.

This scientist says the Chesapeake Bay can’t be rescued (Maryland Daily Record)

by Capital News Service

Published: May 2nd, 2010

Kent Mountford, a former Chesapeake Bay Program scientist with the Environmental
Protection Agency, resides in Southern Maryland on Leonard Creek. Capital News
Service photo/Morgan Gibson

LUSBY — Despite restoration efforts, government dollars, and a multi-state movement
to save the Chesapeake Bay, one scientist doesn’t think a rescue is possible.

As a former Chesapeake Bay Program scientist and an avid sailor, Kent Mountford has
been studying and sailing the bay’s waters for 40 years, and learned the ins and outs of
America’s largest estuary. But all this knowledge has left him with a sorrowful outlook
for the bay’s future.

“One of the reasons | left the bay program was to try and enjoy it before it disappeared,”
Mountford said. “I go out on my boat and try to soak up some of what'’s left.”

Mountford, 71, is an estuarine ecologist and environmental historian. He left the
Environmental Protection Agency in 2000, and spends his time sailing, lecturing at local
colleges and writing books as well as a monthly column for The Bay Journal.

Mountford still monitors the bay, even though he’s not on anyone’s payroll. He tests the
water’s oxygen levels and water visibility, then records it all in a huge three-ring binder;
the oldest records date to 1976.

Mountford also works for Cove Corp., a small marine biological laboratory led by his
wife, Nancy Kirk Mountford.

“‘He’s always been dedicated to doing hard, honest work with the bay,” his wife said.
Picturesque view

The Mountfords live in Lusby with their two cats. Their white, historic home sits on a cliff
overlooking Leonard Creek. The view from his front yard is picturesque; he can see
acres of forest, his private dock on the quiet waves below, and to the left in the distance
he can see the creek flowing into the Patuxent River.
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Mountford said he feels lucky to live in such a beautiful place, and brags that, until
recently, he had the same view Capt. John Smith and Native Americans would have
seen hundreds of years ago.

In the past few years, however, the land on the other side of the creek was purchased
and developed, Mountford said, and now, especially at night, he can see a difference.

“‘Instead of walking out and seeing darkness, | now see floodlights on somebody’s yard,”
he said.

This aspect of the bay is something that greatly interests Mountford. One of his books,
John Smith’s Chesapeake Voyages, 1607-1609, published in 2008, tells stories of
foreign explorers and Native Americans working, fishing and living around a younger
and much healthier bay. As an environmental historian, Mountford is always interested
in comparing today’s bay watershed to its past.

Rich Batiuk, associate director for science at the EPA’s Bay Program and a former
colleague of Mountford, said that Mountford’s perspective was always unique because
of his knowledge of environmental history.

“He always had a passion for the historical side,” Batiuk said. “It was always Kent
reminding us not to lose that perspective.”

Batiuk, who was hired by Mountford as an intern in 1985, said that the program was
fortunate to have him.

“Kent was also one that was clearly never hesitant to speak up on what he thought was
wrong,” Batiuk said.

Population the culprit

What Mountford is speaking up on now, what he thinks is wrong with the bay, is the
watershed’s huge population increase.

When Mountford first started working on the bay in the early 1970s, 11.8 million people
lived there; now there are nearly 17 million.

This population increase, Mountford said, weighs on the bay’s health, bringing
unreversable development and waste.

With the population boom, the bay’s health should be a lot worse, but efforts by
government programs and environmentalists have allowed the good to keep pace with
the bad, Mountford said.

Thomas Pheiffer, a retired EPA scientist who worked on bay issues from 1972 to 2005
out of Annapolis, agrees with Mountford. Pheiffer saw urbanization hit the area in the
mid-1970s and witnessed the impact it had on the bay.

“Kent was right, we’re doing our best to break even with the increases in the
population,” Pheiffer said. “Even though we’re doing more with the practices ... [the
pollution] all goes somewhere, and it goes in the creeks.”
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In the late 1960s, the consensus about bay health was that it was “pretty good,”
Mountford said, but then in the 1970s that changed with Hurricane Agnes and the oyster
diseases MSX and Dermo.

“These numbers of insults to the ecosystem all came at once and this woke people up,
that, ‘Whoa, this is not the Chesapeake Bay of our grandfathers,” Mountford said.

Environmental efforts toward restoring the bay started to get serious after that, and
Mountford was a part of that effort.

He came by his love of the water naturally, growing up in Warren Township on the New
Jersey coast. He nurtured that love with sailing on Barnegat Bay on a boat called the
Silent Maid.

Attended Rutgers

Mountford attended Rutgers University; receiving his bachelor’s from the College of Arts
and Sciences in 1960, his master’'s in 1969 and PhD in 1971, the latter two from the
Department of Botany, though his studies and research were in marine ecology. He did
his thesis and dissertation on the plankton ecology of Barnegat Bay.

His wife, who raises orchids and is a member of the American Orchid Society, said that
for a guy with a doctorate in botany, her husband doesn'’t really like plants.

Mountford came to Maryland in 1971 to work with the Academy of Natural Sciences in
Philadelphia on environmental construction problems with the Calvert Cliffs nuclear
power plant.

‘I learned an awful lot about how the bay worked and what it was like at that time,” he
said.

One of Mountford’s accomplishments was helping to fight for a ban against phosphates
in commercial detergents, which is still in place today. The result in the Potomac River
and ultimately in the bay was “quite dramatic,” he said.

He also helped implement a monitoring program for the Potomac River.

Because of that experience and his connection with the bay, the EPA hired him in 1984
to coordinate the monitoring program for the whole bay.

“‘We really believed that we could save the Chesapeake Bay,” he said. “From the
people, there was so much hope and energy, and this was when | was joining EPA, and
| thought, ‘Oh this is just great, you're on the leading edge of something which has a
world focus.”

People from all over the world were coming to see the kind of new work being done on
the bay, he said, but now, that’s changed.

“But I'm afraid ... the whole program and all of the dreams we had have been buried in
bureaucracy and the inability to deliver,” Mountford said. “The Obama administration
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sort of gave a real firm charge to the EPA to come on, get it together, let's clean up the
Chesapeake Bay, but the resources, the muscle is not there.”

Consequences aren’t serious

Mountford doesn’t believe there has ever been any serious enforcement for restoring
the bay, even today. He said that people keep violating law after law, and that the
consequences are never that serious.

Mountford tries to live what he preaches and takes small steps toward helping the bay;
the sink in his downstairs bathroom is adorned with a “Save the Bay” sticker, reminding
you to not use more water than necessary.

Looking out onto Leonard Creek from his cliff-top view, Mountford reflects on how John
Smith might have seen it, teeming with life, and how it now exists.

“One of the most depressing things is to see how coastal Maryland has changed,”
Mountford said. “Despite me coming here as a missionary preaching the horrible
mistakes that were made on the Jersey coast to scores of public groups in the
Chesapeake Bay ... saying, ‘Don’t let this happen to you,” and they did.”

Spill scrutiny won't delay Arctic projects, Shell says (Greenwire)

(04/30/2010)

Though the massive oil spill in the Gulf of Mexico will prompt the Obama administration
to look more closely at offshore drilling, Royal Dutch Shell PLC expects to move forward
this summer with drilling in the Beaufort and Chukchi seas off Alaska's northern coast.

"We don't have any reason to believe those outstanding permits will be impacted by
recent events in the Gulf of Mexico," spokesman Curtis Smith said.

The Obama administration has suspended new lease sales in the Chukchi and Beaufort
seas to conduct additional studies, but Shell, which paid $2.1 billion for leases in 2008,
has been allowed to proceed with drilling. U.S. EPA recently awarded Shell a key permit
needed for the project (Greenwire, April 2).

The oil spill in the Gulf of Mexico has prompted environmentalists to ask for a
moratorium on new offshore drilling while the cause of the accident at an offshore
platform leased by BP PLC is determined.

President Obama remains committed to additional drilling in parts of the outer
continental shelf, White House energy adviser Carol Browner said yesterday, but the
lessons of the recent explosion in the Gulf of Mexico "will be folded in" as the Interior
Department reviews new leases. White House press secretary Robert Gibbs said that
once the cause of the spill is determined, it could change the president's "viewpoint" on
offshore drilling or determine what areas will remain on the table.
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"We need to learn from the incident,” Browner said (AP/Anchorage Daily News, April
30). -- GN

STATE LINES: Colo., Vt., Ky. and S.D. (Greenwire)

(04/30/2010)

COLORADO: A group of hunters and anglers is protesting a federal plan to lease about
11,400 acres of land to oil and gas companies. The protesters say the region is home to
moose and sage grouse and provides migration routes for elk, mule deer and
pronghorns. The federal government plans to lease 14 parcels of land in a May 13
auction, but the hunters coalition wants to give the government a chance to re-examine
the plans (Judith Kohler, AP/MSNBC, April 29).

VERMONT: U.S. EPA has requested a federal court allow the agency to re-examine
rules regulating how much phosphorous can be dumped into Lake Champlain. The
move, in response to a lawsuit from the Conservation Law Foundation, could mean the
agency overturns the 2002 total maximum daily load system that permits some state
and municipal agencies and businesses to pollute the lake. Phosphorous is contributing
to the growth of algae blooms that choke the lake (Louis Porter, Barre Montpelier Times

Argus, April 30).

KENTUCKY: Widows of two miners killed in a 2006 fire at the Aracoma Alma No. 1
Mine have sued the U.S. Mine Safety and Health Administration. The suit charges that
MSHA inspectors missed major violations in a January 2006 inspection at the Massey
Energy Co. mine that could have prevented the deadly fire. The suit specifically
mentions problems with mine ventilation, control of combustible materials, miner
training, monitoring systems and pre-shift safety examinations (Ken Ward Jr.,
Charleston Gazette, April 28).

SOUTH DAKOTA: A wind turbine blade manufacturer will lay off about one-third of the
staff at a plant in eastern South Dakota. Knight & Carver Wind Group Inc. says the 16
layoffs at the Howard plant are a response to a lull in the wind energy industry. The
company may temporarily close the plant for a month, and officials say more layoffs are
possible if demand for wind turbines does not pick up (Dirk Lammers, AP/San Francisco
Chronicle, April 28). -- JP
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EPA Extends Strict Federal Stormwater Control Approach To Municipalities
(Inside EPA)

EPA is requiring municipalities to use some of the same approaches for controlling post-
construction stormwater runoff that are contained in recent congressionally mandated
guidance for federal facilities -- backing calls from activists to apply the federal
standards, which are stricter than most used in the private sector, to municipal separate
storm sewer system (MS4) permits.

EPA has recently issued new guidance for permit writers emphasizing the need for
similar performance standards as those included in the federal facilities guidance and
included similar stringent new requirements in a proposed permit for Washington, DC,
that Region Il issued April 21.

The two new measures borrow approaches contained in EPA guidance for ensuring that
new or modified federal facilities are constructed in such a way that they control
stormwater runoff even after construction is complete. The guidance stems from
language in the 2007 energy law that required the agency to issue guidance on how
federal facilities could maintain or restore, to the maximum extent technically feasible,
the pre-development hydrology of a property.

The agency’s 2009 implementation guidance provides two options for meeting the
requirement -- either containing stormwater onsite equal to the 95th percentile rainfall
event or using site-specific conditions and modeling techniques to determine the pre-
development hydrology of the site.

Environmentalists late last year expressed hope that the stormwater control standards
in the federal facility guidance could be applied to MS4 permits.

But industry groups are concerned that broader application of the federal requirements
will drive up construction costs (see related story).

EPA Region III's draft MS4 permit for the District of Columbia, released April 21,
includes enforceable requirements for using green infrastructure techniques to control
stormwater and performance standards to limit runoff from newly developed or
redeveloped land that are nearly identical to those contained in the federal facility
guidance.

“The innovations in this new permit are vital to restoring and protecting the health of
local waterways in the District, as well as the Chesapeake Bay,” Region Il Administrator
Shawn Garvin said in an April 21 statement. “We all need to do our part, and this permit
can serve as a model to other municipalities for preventing runoff from washing harmful
pollutants into streams and rivers in the Bay watershed.”

Accompanying Fact Sheet
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A fact sheet accompanying the draft permit explains, “The fundamental difference
between today’s draft Permit and previous generation permits is the imposition of
measurable requirements for green technology practices, sometimes referred to as ‘low-
impact development’ or ‘green infrastructure.”

These include planting at least 4,150 trees annually, installing 120,000 square feet of
green roofs annually, and decreasing impervious surfaces by 13.5 million square feet
over the five-year term of the permit, according to an EPA comparison of existing and
proposed requirements in the permit.

Additionally, the proposed permit includes numeric performance standards for
stormwater retention that are nearly identical to those contained in the federal facility
guidance -- a push that EPA officials are also emphasizing in guidance for state
regulators on improving MS4 permits issued in April.

“Permits should contain a performance standard for post-construction that is based on
the objective of maintaining or restoring stable hydrology to protect water quality of
receiving waters or another mechanism as effective,” Linda Boornazian, director of the
Water Permits Division within the Office of Water, writes in a cover letter to the April
2010 MS4 guidance.

The 2007 energy law requires federal facilities to maintain or restore, to the maximum
extent technically feasible, the pre-development hydrology of a property. And EPA’s
2009 implementation guidance provides two options for meeting the requirement --
either containing stormwater onsite equal to the 95th percentile rainfall event or using
site-specific conditions and modeling techniques to determine the pre-development
hydrology of the site.

But the agency says in the MS4 guidance that most MS4 permits only require
permittees to adopt a post-construction program with enforceable requirements
designed to reduce stormwater impacts from new development and redevelopment,
without specifying a performance standard. The MS4 guidance includes minimum
recommended permit provisions that reflect the principles behind the federal facility
requirements but allows permit writers flexibility to include even more stringent
requirements or slightly different performance standards that can be used, such a
specifying the minimum storm volume to be retained on site rather than the minimum
storm size, as in the federal facility guidance.

The proposed D.C. MS4 permit says non-federal facilities need to contain stormwater
onsite equal to a 90th percentile rainfall event, a slightly less stringent standard than for
federal facilities because most construction in the district involves redevelopment rather
than new sites. “If the District had more open land available for new development, and
thus the opportunity for additional types of control measures, EPA may have included a
capture level closer to the 95% required for federal facilities,” the Region Il fact sheet
says. -- Lara Beaven
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Proposed water quality criteria could be costly (Bradenton Herald)

Manatee commission urging EPA to delay ‘one-size-fits-all’ approach

By CARL MARIO NUDI

cnudi@bradenton.com

MANATEE — If the U.S. Environmental Protection Agency’s proposed water quality
standards are implemented without any changes, it could cost taxpayers millions of
dollars.

That is the position local and state agencies are taking with the new numeric water
nutrient criteria the EPA has told them they have to meet.

Rob Brown, the manager of the environmental protection division for the Manatee
County Natural Resources Department, told county commissioners last week the EPA
standards were not based on local data and would be expensive for the county to
readjust.

“‘We don’t want criteria that causes citizens to spend a lot of money that will need to be
corrected in the future,” Brown said. “We want good criteria based on science.”

He said the problem with the standards the federal agency set was that they did not
take into consideration the local geology and natural condition of area waterways and
lakes.

The EPA established the new numeric standards for nutrients after state environmental
groups filed a lawsuit in 2008 claiming the federal agency was not enforcing the 1998
Clean Water Act.

EarthJustice filed the lawsuit after years of seeing many of Florida’s lakes, streams and
estuaries continue to be degraded, said Monica Reimer, an attorney with the nonprofit
public interest law firm.

One of the environmental organizations, Florida Wildlife Federation, issued a report, “It's
Time to End the Slime,” outlining the failure of the state rules that led it and the other
groups to file the lawsuit.

According to the report, “1,000 miles of the state’s rivers and streams, 350,000 acres of
Florida’s lakes and 900 square miles of its estuaries were contaminated by sewage,
fertilizer or manure pollution.”

These polluted waters are a danger to the public health and deny swimmers and other
recreational users access to clean water, the report stated.
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Reimer said before a judge ruled on the lawsuit, the EPA reached a consent agreement
with the plaintiffs that outlined the new water nutrient standards.

“We obtained everything through the consent agreement that we could have won with a
judgment,” she said.

But it is those new standards that could create havoc for local guardians of water
quality.

Brown said some of the problems are that Manatee County is in the Bone Valley Region
watershed, which produces a high concentration of phosphorus in the waterways
because of the natural presence of phosphate in the ground. He wants the EPA to allow
for this higher concentration and set site-specific standards.

The federal agency also was not taking into consideration the success the county has
had, working with surrounding counties and municipalities, with the Sarasota Bay
Estuary Program, Brown said.

Because the water from the counties’ lakes and streams end up in Sarasota Bay, it is
only reasonable to conclude that the water quality of those waterways meet an
acceptable standard.

Dee Ann Miller, the deputy press secretary for the Florida Department of Environmental
Protection, wrote in a press release that “Florida has made a tremendous investment to
collect and analyze the data necessary to define how nutrient enrichment affects the
biological health of its surface water.”

But, Miller wrote, the EPA developed the new standards despite the state’s efforts to
establish its own.

In the official comments to the EPA’s actions, Jerry Brooks, director of the FDEP’s
division of environmental assessment and restoration, emphasized the importance of
using correct data to establish the standards.

“In the absence of site specific criteria, overly stringent criteria forces significant
investments for remediation with no associated environmental benefit,” Brooks wrote.

But he continued, “Criteria less stringent than necessary can result in failure to prevent
environmental harm.”

The Manatee County Commission also sent comments to the EPA as part of the rule-
making process.

In its letter, the commission supported the federal agency’s efforts, reminded them “it is

imperative that these standards be based on defensible science, and are reasonable
and cost effective to implement.”
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Highlighting specific portions of the EPA’s proposed rules, the commission’s letter said
the standards would mean that more than 80 percent of the state’s waters would be
deemed impaired and urged the EPA to delay its “one-size-fits-all” approach in setting
standards.

The EPA proposal also only deals with specific sources of nutrient-load pollutants, such
as stormwater and industry, and does not take into account unregulated sources and air
pollution.

Brown said Manatee County has been a leader in maintaining high water quality
standards.

The county has spent millions over the years installing infrastructure, such as the sewer
water reuse system, and adopting rules that has made it a model around the country.

But EarthJustice’s Reimer said the EPA standards are necessary because of the state’s
failure to establish its own. “It's taken way too long,” she said.

As for the additional costs, the attorney does not think the new nutrient criteria will add
much to the expenses of local governments.

One place local governments can begin in improving their water quality is in regulating
fertilizer use, Reimer said.

Brown agreed, saying it is cheaper to control the source of the nutrient than to clean the
water supply.

Several counties and municipalities have passed ordinances restricting fertilizing lawns
during the summer when rain can wash the nutrients into the stormwater system, which
ends up in streams and lakes.

Read more: http://www.bradenton.com/2010/05/02/v-print/2251001/proposed-water-
quality-criteria.html#ixzzOmsdgssrf

Updated: 9:32 AM May 3, 2010

Florida Deepwater Horizon Oil Spill Response Day Three (WJHG-TV)

The State Emergency Response Team, in support of the Department of Environmental
Protection (DEP) as the lead response agency for the state of Florida, is actively
monitoring the Deepwater Horizon response.

Posted: 8:10 AM May 3, 2010

Reporter: Florida Division Of Emergency Management
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The State Emergency Response Team, in support of the Department of Environmental
Protection (DEP) as the lead response agency for the state of Florida, is actively
monitoring the Deepwater Horizon response. Currently, there are no impacts to the
state projected through Wednesday; however, Florida continues to make preparations
to safeguard the state’s shoreline.

The following is a summary of state and BP response actions to date, as well as tips for
residents and visitors to take precautions both pre and post-landfall.

Response efforts by the state of Florida to date include:

DEP established an email sign-up for information alerts on its website on Saturday, May
1, as well as a resources page containing fact sheets and tips pertaining to health,
safety, wildlife, pre and post-landfall preparations. To view tips and sign up for email
updates, visit www.dep.state.fl.us/deepwaterhorizon.

On Saturday, May 1, DEP concluded water sampling to use as a baseline for ongoing
monitoring. Air and sediment baseline sampling is still taking place.

DEP, the Florida Fish and Wildlife Conservation Commission (FWC), county
governments, water management districts and several federal agencies continue to
conduct pre-impact assessments, including sampling of water, fish, shellfish and
habitats along the Florida coastline and into the Gulf of Mexico.

Air monitoring for particulate matter (PM) and volatile organic compounds (VOC)
conducted by DEP in coordination with Pinellas County on Monday last week revealed
that air quality in the area was classified as “good.” Statewide monitoring is ongoing in
coordination with the U.S. Environmental Protection Agency. Panhandle-specific data is
expected to be completed early this week. To view Florida’s air quality data, visit
http://www.airnow.gov/ or http://www.epa.gov/bpspill/.

FWC made biologists with shoreline wildlife expertise available at two beach clean-up
events in Wakulla and Escambia counties this weekend to inform, educate and advise
volunteers as they worked to clean up man-made debris in conjunction with Volunteer
Florida.

The State Emergency Operations Center remains activated at a Level 2 or Partial
activation.

Governor Charlie Crist declared a state of emergency (EO 10-99) for Escambia, Santa
Rosa, Okaloosa, Walton, Bay and Gulf Counties on Friday, April 30, 2010.

The State Emergency Response Team has representatives at the Unified Command at

the U.S. Coast Guard’s Sector Mobile, helping to coordinate the efforts to protect
Florida’s shoreline.
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BP Actions for today:

To date, BP has deployed 74,900 feet of boom in the Pensacola region. Today’s goal is
for the deployment of an additional 18,000 feet.

As of 7:00 p.m. on Saturday, May 1, 45,000 feet of boom was on site at the Naval Air
Station Pensacola. An additional staging area is being established in Panama City.

Today’s booming efforts are focused on protecting critical natural habitats identified as
“3 Diamond” and “2 Diamond.” Up to 90 percent of the “3 Diamond” areas near
Pensacola have booms already in place.

Efforts continue to deploy resources toward the east.

To view the Coast Guard Sector Mobile Area Contingency Plan, visit
http://ocean.floridamarine.org/ACP/MOBACP/StartHere.html.

Recommended environmental actions:

Rapid response teams are staged to deploy to shorelines affected by oil to evaluate and
determine an appropriate clean-up effort to minimize the impact to the environment. To
report any sightings of oil residue, please call BP’s oil report line at (866) 448-5816.

If any air quality changes are suspected, residents may report them at
http://www.epa.gov/bpspill/.

May is the hatching season for many birds, reptiles, and shellfish. Individuals should not
attempt to help injured or oiled animals, but to report any sightings to the Wildlife
distress hotline: (866) 557-1401.

Homeowners may be able to help prevent any oil from reaching yards and damaging
sensitive vegetation by utilizing sandbags or sorbent booms.

It is important to note that booms are not a failsafe solution. They can become
ineffective in high seas, strong winds or currents over one knot.

To obtain more information on these types of protective measures, report an oiled
shoreline or request volunteer information, individuals should contact BP’s community
information line at (866) 448-5816.

Recommended health actions:
At this time, there are no indications of any health risks to Floridians due to the
Deepwater Horizon incident. The Department of Health (DOH) and DEP are closely

monitoring health and environmental impacts to Florida’s beaches and will notice an
advisory if conditions become unsafe.
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While counties make beach closure determinations, the State Emergency Response
Team has guidance forthcoming to assist counties in making that determination.

DEP is continuously monitoring air quality data, and air quality is rated in five
categories, from “good” to “very unhealthy.” The public is encouraged to monitor this
data at http://www.airnow.gov/ or http://www.epa.gov/bpspill/. If air quality is determined
unhealthy, consider the following tips:

§ Stay inside, in an air-conditioned room and change the air-conditioner filter to ensure
peak performance.

8 Avoid strenuous activities outside.

8 Anyone who experiences difficulty breathing, shortness of breath or other serious
symptoms should seek immediate medical attention.

- Impacts to Florida’s coastline could come in the form of tar balls —fragments or lumps
of oil weathered to a semi-solid or solid consistency. Tar balls feel sticky, and are
difficult to remove from contaminated surfaces. Should individuals observe tar balls or
other evidence of oil on Florida’s coastline, they should leave the area and report the
incident right away to (866) 448-5816.

Consider the following tips for avoiding negative health impacts from an oiled shoreline:

8 Avoid entering areas where oil can be seen or smelled. If any oil is sighted or smelled,
leave the area right away.

8 Avoid direct skin contact with oil, oil-contaminated water and sediments.

8 Do not swim or ski in areas affected by the oil spill, and if traveling through the area by
boat, take precautions when hoisting the boat anchor. If oil makes contact with skin,
wash it off immediately with soap and water.

8 Do not fish in the oil spill-affected waters.

8 Do not harvest and eat dead fish, fish with oily residue or fish that have a petroleum
odor.

§ Avoid boating through oil slicks or sheens.

8 Young children, pregnant women, people with compromised immune systems, and
individuals with underlying respiratory conditions should avoid the area.

§ Restrict pets from entering oil-contaminated areas.

Recommended volunteer opportunities:
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For information on how to volunteer with pre-impact activities, please visit
www.VolunteerFlorida.org.

BP has established a volunteer program and set up a toll-free number for those
interested in volunteering. For information on assisting with the response efforts, please
contact BP’s community information line at (866) 448-5816. When calling, interested
parties should communicate what they are volunteering for what areas they are
available to work in. In addition, potential volunteers may call this line to learn about the
training that is required to work in oil spill clean-up operations.

Those wishing to submit alternative response technology, services or products, contact
(281) 366-5511. For information on the vessels of opportunity (boats) program, call
(425) 745-8017.

For the most up-to-date information on Florida’s Deepwater Horizon response, as well
as health and safety tips, visit www.dep.state.fl.us/deepwaterhorizon. The following is a
link to the State Emergency Response Team Situation Report for Sunday, May 2, 2010:
http://www.dep.state.fl.us/deepwaterhorizon/files/situation_report4_050210.pdf

EPA joins patrol of oil leak from Deepwater Horizon (Offshore Oil and Gas
Magazine)

Offshore staff

NEW ORLEANS — The US Environmental Protection Agency is taking air samples
along the Louisiana coast to monitor any changes in particulate matter coming from the
controlled burn of the oil leaking from the Deepwater Horizon well flow. Plaquemines
Parish is the focus of the monitoring.

According to the EPA, as of April 29, no smoke or particulate from the fire were
reaching shore.

On April 28, the EPA dispatched its air monitoring aircraft to assist in air sampling and
also to photo document any environmental incidents. The Airborne Spectral Photometric

Environment Collection Technology aircraft can detect and quantify concentrations of
specific chemicals in air.
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E-Clips contain copyrighted materials and are made available to designated recipients.
Neither the E-Clips nor any individual article within may be further distributed.
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Although a challenged urban river, the Anacostia is home to wildlife
like the Great White Egret and Great Blue Heron pictured here.

A collaboration between:

ANACOSTIA
WATERSHED

SOCIETY






Welcome to our first State of the River Report for the Anacostia River!

This annual report card is your guide to how well our communities, environmental
groups and governments are meeting the goal of a fishable and swimmable Anacos-
tia River as soon as possible, in keeping with the Clean Water Act. Our two orga-
nizations came together to produce this report, and we are proud to share it with
you. It provides a benchmark of the core river health parameters based on scientific
data and policy efforts. For a much more detailed picture of the Anacostia River,
check out the report card's online component at www.anacostiariverkeeper.org.

The Anacostia River and the land forming its watershed have long been plagued by
pollution, adversely affecting how people use and enjoy it. But we can clean it up if
we work together! Will you join us?

O

Dottie Yunger Jim Foster
Riverkeeper and Executive Director President
Anacostia Riverkeeper Anacostia Watershed Society
ANACOSTIA
WATERSHED
———————— SOCIETY
Anacostia Riverkeeper's mission is to protect The Anacostia Watershed Society’s mission
and restore the Anacostia River for all who is to protect and restore the Anacostia River
live, work, and play in its watershed, and to and its watershed communities by cleaning
advocate for a clean, healthy river for all its the water, recovering the shores, and honoring
communities. the heritage.
DISCLAIMERS:

. Data set: All available, professionally collected data was used. The data sets include those collected by DC government, Maryland Department
of Natural Resources and the Anacostia Watershed Society.

. The data was compared with DC Water Quality Standards (WQSs).

. For Water Quality Standard Attainment (WQSA) rate calculation, 2009 data set was used because it was the most recent available data.

. For WQSA rate calculation, the following formula was generally used: (# of test results that meet WSQ / Total # of test results) x 100.

. For trend analysis, data sets from 1984 to 2009 or 2010 were used depending on a parameter and a section of the river.

. The WQSs have to be met at all times. “Pass" status was given when a WQSA rate was 100%. Any rate lower than |00% was given “Fail” status.





The 2010 State 7of the Anacostia River ‘O
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There are three main impediments to a fishable and swimmable Anacostia — fecal
bacteria, toxics, and stormwater runoff, including the trash, nutrients and sediment
it carries into the river. These issues must be addressed for us to have a healthy river

We analyzed water quality data of the tidal Anacostia River to assess the river in
three sections: the Maryland portion of the Anacostia (MD Anacostia), the upper
portion of the Anacostia in DC (Upper DC Anacostia) and the lower portion of
the Anacostia in DC (Lower DC Anacostia). On average, each section met DC
Water Quality Standards only 65% of the time. The parameters used for assess-
ment were Dissolved Oxygen, Fecal Bacteria, Water Clarity and Chlorophyll (a).
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Core Parameters OO

——————

Overall, the water quality of the Anacostia River is steadily improving thanks to
tireless efforts by community organizations, governments and volunteers.

Dissolved Oxygen
*  Measure of dissolved oxygen in the water
*  Critical to the survival of aquatic life

Fecal Bacteria

* In DC, Combined Sewer Overflows dump raw sewage directly
into the Anacostia River any time rain exceeds the drains’ capacity.

*  MD has two problems: leaking sewer pipes and animal waste.

*  Measure of how much light penetrates the water column
*  Affects the health of aquatic grasses

Chlorophyll (a)
e Measure of microalgae biomass
e Can impact water clarity and dissolved oxygen levels

@ Water Clarity (Secchi Disk Depth)

Water Quality Report Card
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KEY: WQS - Water Quality Standards; WQSA - Water Quality Standards Attainment

* As the WQSA rate comes closer to |00% the rate of improvement may plateau. As a result, it may
take more time to meet the Water Quality Standard by [00%.






Political Report Car O

Good public policy is key to saving the Anacostia River. We can either make smart
choices with our precious public resources, or continue unsustainable practices.

Stormwater Toxics Trash Overall Plan

DC | ’1 “ “

No stormwater regulations | Responsible for several toxic sites and overall lack of progress | Passage
of bag bill, wait and see on Trash Diet | Have overall plan for fishable and swimmable river by 2032

ZHE YA

Have stormwater regulations | Progress on toxics unknown | Progress on trash unknown | Making
progress for a fishable and swimmable Anacostia River

77 e

Stormwater regulations already a year late | Progress on toxics unknown | Progress on trash unknown
| No overall plan for a fishable and swimmable Anacostia River

MD ’1 ,1 ? ,1

2010 weakened state model stormwater ordinance, lapsed stormwater permits | Toxic sources not
well documented | Wait and see on bag bill and Trash Diet | No funding for Anacostia Restoration Plan

FEDw & 7 7

Strong stormwater retention standards, no funding for Anacostia Restoration Plan | Lack of leadership
on cleanup of toxic sites | Wait and see on Trash Diet | Wait and see on Bay Pollution Diet

PGC

KEY: DC - Washington, DC; MC - Montgomery County, MD; PGC - Prince George's County, MD;
MD - State of Maryland; FED - Federal Government






Our Issues O

Problem: Stormwater

Stormwater washes toxics, trash and bacteria
directly into the river

Above: Northeast
Branch of the
Anacostia River in
normal flow.

Right:

Northeast Branch

after a heavy rain, demonstrating

excessive flows of polluted stormwater runoff.

Solution:
Environmental
Site Design (ESD)

The goal of ESD is to maintain a site’s orig-
inal drainage patterns as much as possible
by caputuring and infiltrating rainwater.

Raingardens are an example of ESD that
capture polluted runoff onsite, preventing
contaminants from reaching the river and
restoring the water cycle by infiltrating
the rain into the ground.





Our Issues ‘O

-— = =

Problems:
Toxics, Trash and Bacteria

Above: Visible and invisible pollution
affects humans and wildlife along the
Anacostia River.

Left: One of the several legacy
toxic sites identified by the U.S.
Environmental Protection Agency
in the Anacostia Watershed.

Solutions:
Education,
Restoration

and Legal Action

A healthy river is vital to healthy

communities. Education, restoration

projects and legal action are tools we use to achieve

our ultimate goal of a fishable and swimmable Anacostia River.





What You Can Do ‘O

Our ultimate goal is a swimmable and fishable Anacostia, but first we need to get a
step closer by meeting water quality standards today. In order to get there, we need
to reduce stormwater, trash and toxics. The good news is you can help!

A few ways to help protect and restore the Anacostia River:

Use water wisely.

Prevent stormwater runoff with rain barrels, cisterns and rain gardens.
Go native — native plants are made for our climate so they need less
watering and fertilizer

Use fertilizer wisely and sparingly.

Don't flush hazardous waste, chemicals, or harsh cleansers down the
toilet or the drain.

Bring your own bags to the store! Plastic bags litter the River.

Pick up trash you see on the ground before it ends up in the River.
Support the Anacostia Riverkeeper and the Anacostia Watershed
Society by donating and volunteering!

Additional information on the Anacostia River can be found by visiting
www.anacostiariverkeeper.org or www.anacostiaws.org.

Anacostia Riverkeeper and the Anacostia Watershed Society would like to
thank the following organizations for helping to fund this report card:
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Subtitle C—Transportation
Efficiency
SEC. 221. EMISSIONS STANDARDS.

Title VIII of the Clean Air Act, as added by section
331 of this Act, is amended by inserting after part A the
following new part:

“PART B—MOBILE SOURCES
“SEC. 821. GREENHOUSE GAS EMISSION STANDARDS FOR
MOBILE SOURCES.

“(a) NEW MOTOR VEHICLES AND NEW MOTOR VE-
HICLE ENGINES.—(1) Pursuant to section 202(a)(1), by
December 31, 2010, the Administrator shall promulgate
standards applicable to emissions of greenhouse gases
from new heavy-duty motor vehicles or new heavy-duty
motor vehicle engines, excluding such motor vehicles cov-
ered by the Tier II standards (as established by the Ad-
ministrator as of the date of the enactment of this sec--
tion). The Administrator may revise these standards from
time to time.-

“(2) Regulations issued under section 202(a)(1) ap-
plicable to emissions of greenhouse gases from new heavy-
duty motor vehicles or new heavy-duty motor vehicle en-
gines, excluding such motor vehicles covered by the Tier
1T standards (as established by the Administrator as of

the date of the enactment of this section), shall contain

fAVHLC\062209\062209.531.xml {440533[3)
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standards that reflect the greatest degree of emissions re-
duection achievable through the application of technology
which the Administrator determines will be available for
the model year to which such standards apply, giving ap-
propriate consideration to cost, energy, and safety factors
associated with the application of such technology. Any
such regulations shall take effect after such period as the
Administrator finds necessary to permit the development
and application of the requisite technology, and, at a min-
imum, shall apply for a period no less than 3 model years
beginning no earlier than the model year commencing 4
years after such regulations are promulgated.

“(3) Regulations issued under section 202(a)(1) ap-
plicable to emissions of greenhouse gases from new heavy-
duty motor vehicles or new heavy-duty motor vehicle en-
gines, excluding such motor vehicles covered by the Tier
Il standards (as established by the Administrator as of
the date of the enactment of i:his section), shall supersede
and satisfy any and all of the rulemaking and compliance
requirements of section 32902(k) of title 49, United
States Code.

“(4) Other than as specifically set forth in paragraph
(3) of this subsection, nothing in this section shall affect
or otherwise increase or diminish the authority of the See-

retary of Transportation to adopt regulations to improve

fAVHLC\062209\062209.531.xml (44053313)
June 22, 2009 {4:12 p.m.)
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the overall fuel efficiency of the commercial goods move-
ment system.

“(b) NONROAD VEIIICLES AND ENGINES.—(1) Pur-
suant to section 213(a)(4) and (5), the Administrator
shall identify those classes or categories of new nonroad
vehicles or engines, or combinations of such classes or cat-
egories, that, in the judgment of the Administrator, both
contribute significantly to the total emissions of green-
house gases from nonroad engines and vehicles, and pro-
vide the greatest potential for significant and cost-effective
reductions in emissions of greenhouse gases. The Adminis-
trator shall promulgate standards applicable to emissions
of greenhouse gases from these new nonroad engﬁ'nes or
vehicles by December 31, 2012, The Administrator shall
also promulgate standards applicable to emissions of
greenhouse gases for such other classes and categories of
new nonroad vehicles and engines as the Administrator de-
termines appropriate and in the timeframe the Adminis-
trator determines apﬁropriate. The Administrator shall
base such determination, among other factors, on the rel-
ative contribution of greenhouse gas emissions, and the
costs for achieving reductions, from such classes or cat-
egories of new nonroad engines and vehicles. The Adminis-

trator may revise these standards from time to time.

FAVHLC\062209\062209.531 .xml (44053313)
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“(2) Standards under section 213(a)(4) and (5) ap-

plicable to emissions of greenhouse gases from those class-
es or categories of new nonroad engines or vehicles identi-
fied in the first sentence of paragraph (1) of : this sub-
section, shall achieve the greatest degree of emissions re-
duction achievable based on the application of technology
which the Administrator determines will be available at
the time such standards take effect, taking into consider-
ation cost, energy, and safety factors associated with the
application of such technology. Any such regulations shall
take effect at the carliest possible date after such period
as the Administrator finds necessary to permit the devel-
opment and application of the requisite technology, giving
appropriate consideration to the eost of compliance within
such period, the applicable compliance dates for other
standards, and other appropriate factors, including the pe-
riod of time appropriate for the transfer of applicable tech-
nology from other applications, including motor vehicles,
and the period of time in which previously promulgated
regulations have been in effeet.

“(3) For purposes of this section and standards
under section 213(a)(4) or (5) applicable to emissions of
greenhouse gases, the term ‘nonroad engines and {rehieles’
shall include non-internal combustion engines and the ve-

hicles these engines power (such as electric engines and

FAVHLC\W062209062209.531.xml (44053313)
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electric vehicles), for those non-internal combustion en-
gines and vehicles which would be in the same category
and have the same uses as nonroad engines and vehicles
that are powered by internal combustion engines.

“(e¢) AVERAGING, BANKING, AND TRADING OF EMIS-
SIONS CREDITS.—In establishing standards applicable to
emissions of greenhouse gases pursuant to this section and
sections 202(a), 213(a)(4) and (5), and 231(a), the Ad-
ministrator may establish provisions for averaging, bank-
ing, and trading of greenhouse gas emissions credits with-
in or across classes or categories of motor vehicles and
motor vehicle engines, nonroad vehicles and engines (in-
cluding marine vessels), and aircraft and aireraft engines,
to the extent the Administrator determines appropriate
and considering the factors appropriate in setting stand-
ards under those sections. Such provisions may include
reasonable and appropriate provisions concerning genera-
tion, banking, trading, duration, and use of credits.

“(d) REPORTS.—The Administrator shall, from time
to time, submit a report to Congress that projects the
amount of greenhouse gas emissions from the transpor-
tation sector, including transportation fuels, for the years
2030 and 2050, based on the standards adopted under

this section.

fAVHLC\062200\062209.531.xmi {44053313)
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“(e) GREENHOUSE GASES.—Notwithstanding the
provisions of seetion 711, hydrofluoroearbons shall be con-
sidered a greenhouse gas for purposes of this section.”.
SEC. 222, GREENHOUSE GAS EMISSIONS REDUCTIONS

THROUGH TRANSPORTATION EFFICIENCY.

(a) ENVIRONMENTAL PROTECTION AGENCY.—Title
VIII of the Clean Air Aect, as added by section 331 of this
Act, is further amended by inserting after part C the fol-
lowing new part:

“PART D—TRANSPORTATION EMISSIONS
“SEC. 841. GREENHOUSE GAS EMISSIONS REDUCTIONS

THRCUGH TRANSPORTATION EFFICIENCY.,

“(a) IN GENERAL.——The Administrator, in consulta-
tion with the Secretary of Transportation, shall promul-
gate, and update from time to time, regulations to estab-
lish national transportation-related greenhouse gas emis-
sions reduction goals, standardized models and methodolo-
gies for use in developing surface transportation-related
greenhouse gas emissions reduction targets pursuant to
sections 134 and 135 of title 23 of the United States Code
and methods for collection of data on transportation-re-
lated greenhouse gas emissions. Such goals shall be ecom-
mensurate with the emissions reductions goals established
under the American Clean Energy and Security Act of

2009. In establishing such goals, models, and methodolo-

fAVHLC\062209\062209.531.xmi {440533I3)
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gies, the Administrator shall consult with States and met-
ropolitan plahning organizations and may utilize existing
models and methodologies.

“(b) TIMING.—The Administrator shall—

“(1) publish proposed regulations under sub-
section (a) not later than 12 months after the date
of enactment of this section; and

“(2) promulgate final regulations under sub-
section (a) not later than 18 months after the date
of enactment of this section.

“(c) ASSESSMENT.—At least every 6 years after pro-
mulgating final regulations under subsection (a), the Ad-
ministrator, jointly \ﬁtll the Secretary of Transportation,
shall assess current and projected progress in reducing na-
tional transportation-related greenhouse gas emissions.
The assessment shall examine the contributions to emis-
sions reductions attributable to improvements in vehicle
efficiency, greenhouse gas performance of transportation
fuels, increased efficiency in utilizing transportation sys-
tems and the effects of local and State planning.”’.

(b) METROPOLITAN PLANNING ORGANIZATIONS.—
Section 134 of title 23 of the United States Code is
amended as follows:

(1) In subsection (a)(1)—

FAWVHLC\0622091062209.531.xml {44053313}
June 22, 2009 {(4:12 p.m,)
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1 (A) by striking “minimizing”’ and inserting
2 “reducing”’; and

3 (B) by inserting “, reliance on oil, impacts
4 on the environment, transportation-related
5 greenhouse gas emissions’” after ‘“‘consump-
6 tion”.

7 (2) In subsection (h)(1)(E)—

8 (A) by inserting ‘‘sustainability and liv-
9 ability, reduce surface transportation-related
10 greenhouse gas emissions and reliance on oil,
11 adapt to the effects of climate change,” after
12 “energy conservation’’;

13 (B) by inserting “and public health” after
14 “quality of life”’; and

15 (C) by inserting “, including housing and
16 land use patterns” after ‘“‘development pat-
17 terns”.

18 (3) In subsection (i)(4)(A) by inserting ‘‘air
19 quality, public health, housing, transportation,”
20 after “conservation,”.
21 (4) In subsection (k) by inserting at the end the
22 following new paragraph:
23 “(6) EMISSIONS REDUCTION PROCESS.—
24 “(A) IN GENERAL.—Within a metropolitan
25 planning area serving a transportation manage-

FAVHLC\0622091062208.531.xml {44053313)
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ment area, the transportation planning process
under this section shall address traﬁsportation-
related greenhouse gas emissions by including
emission reduction targets and strategies.

“(B) ESTABLISHMENT OF EMISSIONS RE-
DUCTION TARGETS AND STRATEGIES.—

‘(1) IN GENERAL.—Not later than one
year after the promulgation of the final
regulations required under section 841 of
the Clean Air Act, each metropolitan plan-
ning organization shall develop surface
transportation-related  greenhouse  gas
emission reduction targets, as well as
strategies to meet such targets, as part of
the transportation planning proeess under
this section. If more than one metropolitan
planning organization has been designated
within a metropolitan planning area serv-
ing a transportation management area,
each such metropolitan planning organiza-
tion shall work ecooperatively with other
such organization to develop the surface
transportation-related  greenhouse  gas
emission reduction targets required under

this subparagraph.

{44053313)
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‘(i)  MINIMUM  REQUIREMENTS.—

Each metropolitan planning organization

that develops targets and strategies re-

quired under clause (i) shall demonstrate

progress in stabilizing and reducing trans-

portation-related greenhouse gas emissions

in each metropolitan planning area serving

a surface transportation management area.

The targets and strategies shall, at a min-

imum—

(44053313)

“(I) be based on the models and

methodologies established in the final

regulations required under section

841 of the Clean Air Act;

“(II) address sources of surface
transportation-related greenhouse gas
emissions and contribute to achieve-
ment of the national transportation-
related greenhouse gas emissions re-
duction goals;

“(II1) include efforts to increase
publie transportation ridership; and

“(IV) include efforts to increase
walking, bicycling, and other forms of

nonmotorized transportation.
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“(C) PuBLIC NOTICE.—Each metropolitan
planning organization shall make its emission
reduction targets and strategies, and an anal-
ysis of the anticipated effects thereof, available
to the publie through its Web site.

“(D) ENFORCEMENT.—If the Secretary
finds that a metropolitan planning organization
has failed to develop, submit or publish its
emission reduction targets and strategies, the
Secretary shall not certify that the require-
ments of this section are met with respect to
the metropolitan planning process of such orga-

nization.”.

(e) STATES.—Section 135 of title 23 of the United

States Code is amended as follows:

(1) In subsection (d)(1)(E)—

(A) by inserting ‘“‘sustainability and liv-
ability, reduce surface tranéportation-related
greenhouse gas emissions and reliance on oil,
adapt to the effects of climate change,” after
“energy conservation”;

(B) by inserting “and public health” after

“quality of life”’; and

(44053313)
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(C) by inserting “, including housing and
land use patterns” after “development pat-
terns”.

(2) In subsection (f)(2)(D)(i) by inserting “air
quality, public health, housing, transportation,”
after “‘conservation,’”’.

(3) In subsection (f) by inserting at the end the
following new paragraph:

“(9) EMISSIONS REDUCTION PROCESS.—

“(A) IN GENERAL.—Within a State, the
transportation planning process under this sec-
tion shall address transportation-related green-
house gas emissions by including emission re-
duction targets and strategies.

“(B) ESTABLISHMENT OF EMISSIONS RE-
DUCTION TARGETS AND STRATEGIES.—

“(1) IN GENERAL.—Not later than one
year after the promulgation of the final
regulations required under section 841 of
the Clean Air Act, each State shall develop
surface transportation-related greenhouse
zas emission reduction targets, as well as
strategies to meet such targets, as part of
the transportation planning process under

this seetion.

FAWVHLC\062209\062208.531.xml {44053313)
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“(i1) MINIMUM REQUIREMENTS.—

Each State that develops targets and strat-
egies required under clause (1) shall dem-
onstrate progress in stabilizing and reduc-
ing transportation-related greenhouse gas
emissions in such State. The targets and

strategies shall, at a minimum,

- ““(I) be based on the models and
methodologies established in the final
regulations required under section
841 of the Clean Air Act;

“(II) address sources of surface
transportation-related greenhouse gas
emissions and contribute to achieve-
ment of the national transportation-
related greenhouse gas emissions re-
duction goals;

“(II1) include effovrts to increase
public transportation ridership; and

“(IV) include efforts to increase
walking, bicyeling, and other forms of

nonmotorized transportation.

(D) PuBLIC NOTICE.—Each State shall
make its emission reduction targets and strate-

gies, and an analysis of the anticipated effects
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1 thereof, available to the public through its Web
2 site.

3 “(E) ENFORCEMENT.—If the Secretary
4 finds that a State has failed to develop, submit
5 or publish its emission reduction targets and
6 strategies, the Secretary shall not certify that
7 the requirements of this section are met with
8 respect to the statewide planning process of
9 such State.”.

10 (d) DEPARTMENT OF TRANSPORTATION.—The Sec-
11 retary of Transportation shall establish appropriate re-
12 quirements, including performance measures, to ensure
13 that transportation plans developed under sections 134
14 and 135 of title 23 of the United States Code sufficiently
15 meet the requirements of this section, including achieving
16 progress towards national transportation-related green-

[y
~J

house gas emissions reduction goals.

[
o0

SEC. 223. SMARTWAY TRANSPORTATION EFFICIENCY PRO-

—
o

GRAM.

[\
o)

Part B of title VIII of the Clean Air Act, as added

[ ]
"

by section 221 of this Act is amended by adding after sec-

b
to

tion 821 the following section:
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“SEC. 822. SMARTWAY TRANSPORTATION EFFICIENCY PRO-

GRAM.

‘“(a) IN GENERAL.—There is established within the
Environmental Protection Agency a SmartWay Transport
Program to quantify, demonstrate, and promote the bene-
fits of technologies, products, fuels, and operational strate-
gies that reduce petroleum consumption, air pollution, and
greenhouse gas emissions from the mobile source sector.

“(b) GENERAL DutTiEs.—Under the program estab-
lished under this section, the Administrator shall carry out
each of the following:

“(1) Development of measurement protocols to
evaluate the energy consumption and greenhouse gas
impacts from technologies and strategies in the mo-
bile source' sector, including those for passenger
transport and goods movement.

“(2) Development of qualifying thresholds for
certifying, verifying, or designating cnergy-efficient,
low-greenhouse gas SmartWay technologies and
strategies for each mode of passenger transportation
and goods movement.

“(3) Development of partnership and recogni-
tion programs to promote best practices and drive
demand for -energy-efficient, low-greenhouse gas

transportation performance.
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